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ARGONAUT MIN. CO. v. KENNEDY MIN. & MILL. CO. 

(Circuit Court, N. D. Californla. December 13, 1897.) 

No. 12,517. 

Rbmoyai. of Causes— Cash ARisiNa undeb Laws of United Statks— Mining 
Claims. 

An action In a state court, which appears by ïhe complaint to be simply 
one to recover damages for trespass upon the plalntiff's mining clalm, Is 
net removable as a case arlsing under the laws of the United States. 

Lindley & Eickhoff and W. J. McGee, for plaintifiE. 
John M. Wright, for défendant. 

MOEROW, Circuit Judge. This is a motion to remand the cause 
to the superior court of the state, from whence it was brought, on the 
ground that this court is without jurisdiction to hear and détermine 
the cause. The right of removal is claimed upon the ground that 
the action is of a civil nature at common law; that the matter in 
dispute exceeds, exclusive of costs and interest, the sum or value of 
|2,000 ; and that it arises under the laws of the United States. Plain- 
tiff and défendant are both corporations organized under the laws 
of the state of California. ïhe complaint is in the ordinary form of 
an action of trespass, and the allégations, material to the présent 
question, are as foUows: 

"That at ail times mentioned In the complaint the plaintilï has been, and 
now is, the owner, and in the possession, and entitled to the sole and exclusive 
possession, of ail that certain mine and mining claim situate, lying, and being 
in Jackson mining district, Amador county, state of California, * * * which 
said mine and mining clalm was and is commonly known and called the 
'Pioneer Quartz Mine.' « * » And plaintilï avers that at ail of said tlmes 
It was, and now is, the owner, in the possession of, and entitled to the exclu- 
sive possession of, 1,589.94 linear feet of that certain quartz vein or Iode known 
as the Pioneer quartz vein or Iode, which has its apex within the premises 
herelnbefore described, with the exclusive right tO said 1,589.94 feet of said 
Iode throughout Its entire depth, although it may enter the land adjoinlng. 
And said plalntifC at ali of said times was, and now is, the owner of ail other 
reins, iodes, and ledges, throughout their entire length and depth, the top or 
84 F.-l 
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apices of whlch Ile withln or Inside of the exterior Unes of the Pioneer Quartz 
Mine, described as aforesaid, eSltended vertiCally, although such velns, Iodes, 
or ledges in their downward course may so far départ from a perpendicular 
as to extend outside o( the vertical side Unes of said described Pioneer Quartz 
Mine. That défendant has sunk an Incline sliaft upon land adjacent to plain- 
tiff's mining claim, and slnce AUgust 11, 1894, and prlor to the commence- 
ment of thls action, said défendant, by means of said shaft and of levels, 
drlfts, cross-cuts, and stopes, has penetrated into and upon the said lands and 
premises belonging to thls plaintiff, as hereinbefore alleged, and into ami upou 
the Iodes, ledges, and veins havlng their apices withln the surface Unes of 
said Pioneer Quartz Mine, and by means of said underground works has will- 
fully, wrongfuUy, and imlawfuUy, and wlthout the license or consent of said 
plaintlfC, worked and mined said Iodes, ledges, and mining ground, and has 
taken ont and extracted therefrom, and converted to Its own use, large quanti- 
tles of gold-bearing quartz of great value. And plaintifC allèges upon its in- 
formation and belief that said défendant, since August 11, 1894, and prior to 
the commencement of this action, has extracted over three thousand tons of 
ore and gold-bearing quartz from the veins. Iodes, and ledges aforesaid, and 
has taken ont, carried away, and converted the same to its ovcn use. That 
said ore was of great value, to wlt, of the value of one hundred and thirty- 
five thousand dollars. That by reason of the aforesaid acts of défendant, 
plaintiff has been damaged in the sum of one hundred and thirty-five thousand 
dollars. PlaintifC further aUeges that défendant threatens to continue said 
wrongful acts, and threatens to continue to so mine and work the veins, 
ledges, and Iodes so belonging to this plaintiff, as hereinbefore set forth, and 
to extract, remove, and couvert to Its ovrn use, the gold-bearing ore and 
quartz therein, and will do so unless restrained by the order of this court." 

It has been repeatedly determined by the suprême court that a 
case not depending on the citizenship of the parties, nor otherwise 
specially provided for, cannot be removed from a state court into the 
circuit court of the United States, as one arising under the con- 
stitution, laws, or treaties of the United States, unless that ap- 
pears by the plaintiff's statement of his own claim; and that, if it 
does not so appear, the want cannot be supplied by any statement 
in the pétition for removal, or in the subséquent pleadings. Ten- 
nessee V. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654; Chap- 
peU T. Waterworth, 155 U. S. 1Q2, 15 Sup. Ct. 34; Postal Tel. Cable 
Co. T. Alabama, 155 U. S. 487, 15 Sup. Ct. 192; Land Co. v. Brown, 
155 U. S. 488, 15 Sup. Ct. 357; U. S. t. American Bell Tel. Co., 159 
U. S. 553, 16 Sup. Ct. 69; Railway Co. v. Skottowe, 162 U. S. 490, 16 
Sup. Ct. 869; Hanford v. Davies, 163 U. S. 273, 16 Sup. Ct. 1031; 
Railway Co. v, Cody, 166 U. S. 606, 17 Sup. Ct. 703; Walker v. Col- 
lins, 167 U. S. 57, 17 Sup. Ct. 738; Plorida v. Charlotte Harbor Phos- 
phate Co., 20 C. C. A. 538, 74 Fed. 578. It is contended, however, 
by the défendant, that it does appear by the plaintiff's statement of 
his own claim that the case arises under the laws of the United 
States; that the trespass charged is into and upon the Iodes, ledges, 
and veins of a mining claim alleged to be owned and in the posses- 
sion of the plaintiff ; that a mining claim, as the term is used in the 
statutes of the United States, is that portion of a vein or Iode and 
of the adjbining surface, or of the surface and subjacent material, 
to which a claimant has acquired the right of possession by virtue 
of a compliance with the laws of the United States and the local 
rules and customs of mines. Copp, U. S. Min. Dec. 136; Williams 
V. Mining Co., 66 Cal. 193, 5 Pac. 85; Eailroad Co. v. Sanders, 1 C, 
C, A. 192, 49 Fed. 135. This may be ail true, but it does not follow 
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that a trespass upon such premises inyolves a question arising out 
of or under any law of the United States. As well might it be con- 
tended that a case between individuals relating to tbe possession of 
gOTernment securities is a case arising under tlie laws of the United 
States, because a description of the property would involve a ju- 
dicial knowledge of tlie origin, validity, and value of the obligation 
under the législation of the national government. This is certainly 
not the interprétation intended by the removal act. The case of 
Consolidated Wyoming Gold-Min. Co. v. Champion Min. Co., 62 Fed. 
945, involved the précise question we hâve hère, but the motion to 
remand in that case was based upon the defendant's pétition. The 
décision, denying the motion, was rendered by Judge McKenna on 
March 6, 1893. At that time the suprême court had not decided the 
case of Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. 
et 654, holding that the question of fédéral jurisdiction must be 
detennined upon the complainant's statement of his own claim, and 
not upon the defendant's pétition. The statement of Judge Mc- 
Kenna, in the flrst-named case, that "a contest between mining claims 
necessarily involves a considération of the laws of the United States," 
must be considered with respect to the issues of that case, and the 
question of jurisdiction as it then stood. In Hanford v. Davies, 
163 U. S. 273, 16 Sup. Ct. 1051, Mr. Justice Harlan, speaking for the 
suprême court, stated the law upon this subject very clearly. He 
said: 

"We are not required to say that it is essentlal to the maintenance of the 
jurisdiction of the circuit court of sucli a suit tliat tlie pleadings sJiould refer, 
In words, to tbe partlcular clause of the constitution relled on to sustain the 
claim of immunity in question, but only that the essential facts averred must 
show, not by luference or argumentatively, but clearly and distinctly, that 
the suit la one of whlch the circuit court Is entitled to take cognlzance,"— citing 
Ansbro v. U. S., 159 U. S. 695, 16 Sup. Ot. 187. 

As it does not appear clearly and distinctly that this case arises 
under the laws of the United States, the motion to remand must be 
granted, and it is so ordered. 



GABNEB et al. v. SOUTHERN MUT. BUIIiDING & LOAN ASS'N, 

(Circuit Cîourt of Appeals, Fifth Circuit June 10, 1897.) 

No. 588. 

Pbdbrai, and State Courts— Confmct of Jurisdictioit— Appointment of 
Rbcbivers. 

A fédéral court wUl not appoint a receiver for a corporation when it ap- 
pears that a state court of compétent jurisdiction bas already appointed a 
receiver therefor, who bas taken possession of ail its assets. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was a blll In equlty by Charles E. Garner, a citizen of Florida, sulng in 
behalf of himself and ail other stocltholders and credltors, against the Southera 
Mutual Building & Loan Association, a corporation organlzed under the laws 
ot Georgia, and others. The blll was in the nature of a credltors' bill, and set 
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forth that the défendant company was insolvent, and prayed for the appointment 
of a receÎTer to take charge of ail the corporate property, books, etc., and for the 
issuance of wrlts of Injunetion restralning the défendant, Its oflicers, dlreotors, 
agents, etc., from Interfering further with its affaira. Thereafter the hill was 
amended by making William J. Speer, treasurer of the state of Georgia, a party 
défendant, and alleging that he had in his possession, as such treasurer, in 
complianee with the Georgia statutes, ?331,000 of the sécurlties and assets of 
the défendant corporation. By this amendaient It was sought to sequestrate 
the securities and assets in the hands of said Speer, to hâve a receiver appointed 
for the same, and the administration of the fund proceeded with by the court. 
On a rule to show cause why the Injunetion should not be granted, and a re- 
ceiver appointed, as prayed for, the défendant association made a return, show- 
ing, among other things, that prlor to the Institution of this suit a creditors' 
suit had been brought by Roby Robinson and others against the défendant 
association, in the superior court of the state of Georgia, which suit was for the 
pùrpose of sequestrating ail the assets of the association, and for the gênerai 
administration thereof, the payment of its debts, and the distribution of the re- 
mainder among its stockholders; that on February 5, 1897, a receiver was ap- 
pointed in that suit, who qualiiied on the following day, and, three days before 
the institution of the présent suit, took possession of ail the assets of the asso- 
ciation, so far as the same could be found, ineludlng possession of the key to the 
box In the office of the treasurer of Georgia, where the securities deposited with 
such treasurer were stored; that the key so taken possession of was the only 
key to said box; and that the receiver also notifled the treasurer of his appoint- 
ment, and of his right to control the securities, leaving the same voluntarily In 
the box in the treasurer's office. On this showing the circuit court entered an 
interlocutory order denying the application for an injunetion, and refusing to ap- 
point a receiver. From this decree the présent appeal was taken. 

Tompkins & Alston, for appellants. 

Ellis & Gray and King & Spalding, for appelles. 

Before PAEDEE and McCOKMICK, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. Oonsidering that the bill flled by Roby Robinson 
and others in the superior court of Fulton county, in tlie state of 
Georgia, on the 6th day of February, 1897, was a bill to liquidate and 
wind up the affairs of the Southern Mutual Building & Loau Associa- 
tion, and that upon the said bill the said court took jurisdiction, 
appointing a receiver, who was directed to take charge of ail the 
moneys, properties. and assets of said corporation, and hold the 
same subject to the further order of the said court, we are of opin- 
ion that thereby, and prior to the flling of the bill by the présent 
appellants in the circuit court of the United States for the Northern 
district of Georgia, ail the assets, money, and properties of every 
description of the said Southern Mutual Building & Loan Associa- 
tion were taken into the custody and control of said state court, 
and placed beyond the jurisdiction of the circuit court of the United 
States for the Northern district of Georgia. It foUows that the 
order appealed from, réfusing an injunetion on the application of 
appellants to restrain the treasurer of the state of Georgia from 
making certain disposition of the assets of the Southern Mutual 
Building & Loan Association in his possession and under his control, 
and refusing to appoint a receiver to take charge and administer 
said assets, was in ail respects proper. The decree appealed from is 
afifirmed, with costs. 
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VAL. BLATZ BREWING CO. V. WALSH et al. 

(Circuit Court, D. Minnesota. December 23, 1897.) 

Fkdbbai- Courts— Forkclosukb Suits— Recbivbb for Pkopebty m Custodt 
OF Statb Court. 

Where foreclosure proceedings are pending in a state court, to which a 
Junior mortgagee Is a party, and the mortgàged property is in the hands 
of an assignée in insolveney of tlie mortgagor, the assigned estate being 
under tlie direction and management of tlie same court, a fédéral court 
■wlU not appoint a recelver to take charge of the property in a foreclosure 
suit instltuted by the junior mortgagee. 

This is a suit bj tlie Val Blatz Brewing Company against Matthew 
Walsh, as assignée of Jacob Barge, and others, for the foreclosure 
of a mortgage. Heard on an application by complainant for a re- 
ceiver pendente lite. 

Merrick & Merrick, for complainant. 
Henry J. Gjertsen, for défendant assignée. 

LOCHREN, District Judge. This matter came before this court 
upon an application made by the complainant for the appointment 
of a receiver of the mortgàged property described in the bill of fore- 
closure pendente lite. The conceded facts in the case are, briefly 
stated, thèse: On the 14th day of August, 1896, the défendant 
Barge gave to the complainant a third mortgage upon the property 
in question, for the sum of |18,423.10. At that time prior incum- 
brances existed on the tract in the sum of 134,100. On the 18th day 
of October, 1897, the mortgagor défendant made an assignment of 
ail his unexempt property to the défendant Matthew Walsh, as as- 
signée, under the laws of the state of Minnesota, and the défendant 
Walsh immediately qualifled, and took possession of the insolvent 
estate under said deed of assignment, and now is, and has ever since 
acted as, such assignée, under the direction and management of the 
state district court in and for Hennepin county. On the 13th of 
November, 1897, an application was made, in an action then pending 
before said district court for a foreclosure of the second mortgage, for 
the appointment of a receiver of the mortgàged promises. The com- 
plainant herein was a party défendant to said foreclosure suit, and 
appeared in open court, and advised the appointment of such receiver 
at the instance of the second mortgagee. The said state district 
court, however, denied said application. Thereafter, on the 27th of 
November, 1897, the second mortgagee, in the matter of the assign- 
ment proceedings, made an application requiring the assignée to pay 
the taxes, Insurance, and interest due on the flrst mortgage out of 
the rentals of the mortgàged property, and to flx the rental value 
of the property occupied by the assignée ; and thereafter, on the 21st 
day of December, 1897, said district court made an order granting 
the application, directing the assignée to pay ail delinquent taxes, 
and the necessary Insurance and repairs, and fixing the rental value 
of that part of the premises occupied by the assignée, and requiring 
him to keep separate account of the income and disbursements per- 
taining to such property. The remainder of the application was de- 
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nied. On the 26th of November, 1897, the complainant in tins suit 
becanie a party to the insolyency proceedings in the state court, by 
serving notice of appearance upon the assignée, and authorizing its 
attorneys, Merrick & Merricii, to appear and act for it in said in- 
solvency proceedings, in relation to its claim âled on said day, and 
also on said date complainant flled due proof of its unsecured claim 
in the matter of the said assignment of the défendant Barge. The 
assignée has filed six spécifie objections to the application of the 
complainant for a receiver. The main point of his contention is that, 
under the laws of Minnesota, the mortgagor is entitled to a full year 
of rédemption from and after the foreclosure sale of the mortgaged 
premises, and that the possession of the mortgaged property follows 
this right of rédemption ; that in the présent case this right is vested 
in the assignée, who is now in possession of the mortgaged property, 
managing the same under the immédiate supervision and control of 
the State district court; that ail equity rights in and to the property 
are in the custody of the district court of Hennepin county; and 
that said state court acquired jurisdiction over said equity prier to 
the commencement of this suit. The assignée does not claim that 
this court is precluded from making an appropriate decree of fore- 
closure, but contends that any application to the equity side of the 
court, which seeks, in effect, to appropriate the equity of rédemption 
in aid of complainant's right, mnst be made to the state district 
court having charge of said insolvency proceedings. It seems clear 
to this court that in foreclosure cases the doctrine maintained in the 
fédéral courts is that, where the property is in the possession of a 
receiver or an assignée of a state court, the fédéral court will ordi- 
narily do nothing to disturb his possession, or to interfère with the 
proper management of the property by the state court, pending the 
foreclosure. The objection of the assignée, is held to be well taken, 
and the application for the appointment of a receiver is therefore de- 
niedr 



ROSS V. HECKMAN. 

(Circuit Court, D. Washington, N. D. December 23, 1897.) 

FEDERAL Courts— Jurisdiction— Propkbtt in Custody of State Court. 

A circuit court of tlie United States will not entertain an action to recover 
property in possession of the défendant as receiver of a state court, though 
brought by a citizen of another state, who is not a party to the proceedings 
In the state court, unless leave to sue its receiver Is obtained from that 
court. 

Bill in equity by Charles D. Ross against P. Y. Heckman for an in- 
junction to restrain the défendant from extracting coal in a certain 
tract of land, to which the plaintifif has a clear and undisputed title. 
The défendant flled a plea in abatement, alleging that he is in posses- 
sion and operating the coal mine as receiver of the Seattle Coal & 
Iron Company, under the direction and control of the superior court 
of the state of Washington for King county, and that personally he 
has no interest in the subject of the litigation, and that the plaintifif 
did not obtain leave of said superior court to bring this action. 



EOSS V. HECKMAN, / 

Struve, Allen, Hughes & McMicken, for complainant. 
Ballinger, Ronald & Battle, Donwortli & Howe, Strudwick & Peters, 
and Bausman, Kelleher & Emory, for respondent. 

HANPORD, District Judge (orally). I am very firmly convinced 
that tliis plea is sufflcient to oust tliis court of jurisdiction. If this 
court were autliorized to review tlie décisions of tlie superior court 
of King county, and to reverse its judgments for error, or to grant a 
writ of prohibition against that court, restraining it from proceeding 
without jurisdiction against the property of a person not before it, 
nor a party to any proceeding before it, and not within its jurisdiction, 
I could yield to the argument of plaintifif's counsel. There would be 
certainly great merit in the matters that hâve been urged for my con- 
sidération. But this court, in proceedings of this nature, where the 
right to sue in the fédéral court is claimed by the plaintiff on the 
ground of diversity of citizenship, and perhaps on the ground that his 
property is bèing taken without due process of law, in violation of 
the constitution of the United States, has only concurrent jurisdiction 
with the courts of the state. It has not exclusive jurisdiction of a 
case where the jurisdiction is predicated upon the grounds I hâve 
stated. There are many instances in which the two courts, having 
thus concurrent jurisdiction, may be called upon to deal with the 
same property rights of parties at the same time, and they may, by 
reason of the différences of the human mind, reach opposite conclu- 
sions as to the rights of the parties ; and their proceedings, if carried 
out in the exécution of conflicting judgments, miglit lead to a collision 
of forces. But, to avoid that, the décisions hâve set up certain guide- 
posts, to guide each court in the exercise of its own jurisdiction, so 
as to avoid an unseemly conflict between courts having concurrent 
jurisdiction. Where proceedings hâve been taken which devest one 
court of its jurisdiction, and give to another court exclusive juris- 
diction, there the court which has acquired exclusive jurisdiction , of 
a matter will proceed to judgment, and to exécute its judgment, and 
issue injunctions and ail process necessary, and exercise ail the power 
necessary to carry out its decrees, giving the parties their rights, re- 
gardless of anything that may be done or attempted in the court 
which has been entirely stript and devested of its jurisdiction. That 
may take place where a case has been rightfully removed out of the 
state court into the fédéral court. If the state court is disposed to 
doubt the validity of the removal proceedings, and refuse to give up 
jurisdiction, and plaintiff sees fit to prosecute his action in the state 
court, and there is an attempt to deal with the property by the state 
court after it has been devested of its jurisdiction, the circuit court 
has the right then to issue injunctions, and to use ail the force that 
is necessary to protect the rights of the litigants before it. The 
ultimate détermination of any question of that kind between the two 
courts is by the suprême court of the United States, whose writs 
may run to the courts of the state as well as the fédéral courts. And 
so where one court has rendered a judgment, and issued process un- 
der which property has been taken, sold, and the possession trans- 
ferred to a purchaser, if it did not hâve jurisdiction of the parties, 
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the owner can corne forward and say: "My property bas been taken 
witbout due process of law, because I was not granted a hearing in 
court. I did not bave my day in court. I received no notice." In 
sucb a case the judgment is not voidable, but simply void, and any 
other court afterwards acquiring jurisdiction to adjudicate tbe matter 
may pronounce it void; may, notwitbstanding the judgment and the 
proceedings under it, issue its process to restore the property to the 
owner. Where personal liberty is involved, where a person is de- 
. prived of bis liberty, by being incarcerated in violation of the con- 
stitution of the United States, a fédéral court may issue process to 
release Mm, and ail state oflOicers are bound to obey the process of 
the national courts in cases of that kind. In case of any opposition 
or disagreement about the law of the case, the ultimate détermina- 
tion must be witb tbe suprême court. Now, where only property 
rights are involf ed, and there is litigation in différent courts of con- 
current jurisdiction about the same property at the same time, the 
décisions bave gone so far as to establish this principle: that the 
court which ârst acquired jurisdiction of the case is entitled to ulti- 
mately détermine the right of the parties ; but, if property bas been 
taken into custody, the court which flrst acquired jurisdiction of the 
res, by taking manual possession and custody of the property, must 
be left undisturbed in that custody until the proceedings hâve termi- 
nated in that court. Whatever the right of the matter may be, the 
process of one court will not run to take property out of the custody 
of another court. The courts, fédéral and state, hâve so far observed 
that rule, and I can look for nothing but evil conséquences when one 
court breaks away and attempts to disregard it. Now, in this case, 
tbe orderly procédure in the matter is to go to the superior court, and 
get leave to sue this receiver in any court having jurisdiction of the 
matter, and bring the case hère regularly, by leave of that court. 
The plaintiff bas a right, under the laws of the United States, by rea- 
son of being a citizen of another state, to hâve bis rights heard and 
detennined by a fédéral court, if he elects to do so. If the superior 
court should obstinately refuse that right, and refuse to grant the 
leave to sue, there is a power above that court that you can appeal 
to, There may be sometbing to prevent, of which I do not know, but, 
as the facts now appear, it would be the plain duty of the superior 
court to grant the leave; and, if that were refused, the suprême court 
would, by a writ of mândamus, order if to be done; and, if the su- 
prême court of the state refused it, then you could go ultimately to 
the suprême court of the United States. I can hardly conceive that 
the courts of the state would refuse to the owner of property the right 
to invoke the fédéral jurisdiction given by the constitution of the 
United States. If the case, being property hère by leave, should 
eventuate in a décision in favor of the plaintiff, it might be reasona- 
bly expected that the superior court would. as its duty would be, re- 
spect the décision of the court which had jurisdiction to adjudicate 
the rights of the parties. Cases bave been brought hère and adju- 
dicated, and rights detennined, where the parties had to dépend on 
the superior court to exécute judgments obtained hère. Such pro- 
ceedings as I bave suggested will give to the parties their constitu- 
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tional and légal rights, and at the same time avoid danger, that is 
plainly threatened, of a collision of forces between the two courts. 
I do not hesitate to entertain jurisdiction with the idea that the court 
is incompétent to exécute any decree which it has jurisdiction to make, 
but because it has not the lawful right to use its power where it has to 
invade the actual custody and possession of property by the superior 
court of this county; and that, in view of the facts set before me 
in this plea, I consider is what may become necessary by further pro- 
ceeding in this case. An order will be entered sustaining the plea. 



WESTINGHOUSB AIR-BR.AKB 00. v. GKBAT NORTHERN EY. 00. et al. 

(Circuit Court, S. D. New York. December 27, 1897.) 

CiRcniT CouKTS— Jurisdiction in Patent Cases. 

In patent suits it is not necessary that tlie défendant shall be an in- 
habitant of the district in which he is sued, if service is there properly 
obtained upon hlm. Southern Pac. Co. v. Earl, 82 Fed. 690, foUowed. 

This was a suit in equity by the Westinghouse Air-Brake Company 
against the Great Northern Railway Company and others for alleged 
infringement of a patent. The cause was heard upon the bill and 
pleas thereto raising a question of jurisdiction. 

Frédéric H. Betts, L. P. H. Betts, James J, Oosgrove, and Kerr, 
Curtis & Page, for complainant. 

Frederick P. Fish and W. D. Grover, for défendants. 

COXE, District Judge. This is aai equity suit for the infringement 
of a patent. The pleas dispute the jurisdiction of the court on the 
ground that neither of the défendants served with process within 
this district was at the time of such service a citizen of this state or 
an inhabitant of this district. The question thus presented, which 
has been variously decided by the circuit courts, must jiow be deter- 
mined in favor of the complainant, so far at least, as this court is 
concerned, upon the authority of Southern Pac. Co. r. Earl, 82 Fed. 
690, 694 , afarming Earl v. Southern Pac. Co., 75 Fed. 609. The pleas 
are overruled, the défendants to answer within 20 days. 



BOYD V. STUTTGART & A. R. R. R. et al. 

(Circuit Court of Appeals, Bighth Circuit. December 8, 1897.) 

No. 851. 

Appbal — Service op Citation — Dismissal. 

An appeal presenting a qufi.stlon whether a judgment créditer of a rall- 
road Company or the trustée of Its mortgage bondholders is entitled to prl- 
ority of lien must be dismissed on motion of the trustée, whçn no citation 
has been addressed to or served upon it. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Arkansas. 

This was a suit in equity by J. A. Boyd against the Stuttgart & 
Arkansas River Railroad and another, seeking to recover a decree 
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for monçy advanced and services rendered, and to haye the same de- 
clared a lien upon th.e railroad property. The défendant âled an 
answer, but shortly afterwards a receiver of its property was appoint- 
ed, on the application of the mortgage bondholders, with an inde- 
pendent suit, and the receirer was permitted to défend the action. 
The suit resulted in a decree adjudging that complainant recover the 
sum of $12,627.48, with interest and cost, but that the said sum did 
not constitute a lien on the railroad property and franchises. From 
this decree, the présent appeal was taken. 

P. C. Dooley and Ewan, Manning & Lee, for appellant. 
John McClure, for appellees. 

Before SANBORN and THAYEB, Circuit Judges, and PHILIPS, 
District Judge. 

PER CURIAM. The question upon the merits in this case is 
whether J. A. Boyd, a judgment creditor of the Stuttgart & Arkansas 
River Railroad Company, or the Parmers' Loan & Trust Company, 
the trustée for certain bondholders secured by a mortgage made by 
that Company, is entitled to the superior lien upon its franchises and 
property. No citation was addressed to or served upon the trust 
Company, and upon that ground it bas appeared, and made a motion 
to dismiss the appeal. The motion is granted upon the authority of 
Trust Co. V. McCIure, 49 U. S. App. 43, 24 C. C. A. 64, and 78 Fed. 
209; Dodson v. Fletcher, 49 U. S. App. 61, 24 C. 0. A. 69, and 78 Fed. 
214; and Trust Co. T. Clark, 83 Fed. 230. 



NATIONAL BANK OF COMMERCE OF TACOMA, WASH., T. WADB et al. 
(Circuit Court, D. Washington, W. D. December 4, 1897.) 

1. JURISDICTION OF FBDBBAI CoUBTS — SUIT BT NATIONAI, BaNK AGAINST Of- 

FICEBS — FEDERAL QUESTION. 

A suit by a national bank agalnst its former managing officers to charge 
them with losses sustalned by reason of their havlng made loans to one 
Indivlduai in eicess of 10 per cent, of the capital stock, and other loans 
wlthoot Personal security, in violation of the national banking statutes, 
the right of recovery being claimed under Rev. St i 5239, 19 one arislng 
under the laws of the United States. 

I, National Banks— Sttit aoainst Dibectoes. 

A national bank may maintain a suit agalnst Its directors to enforce 
their liability under Rev. St. § 5239, for losses resulting from a violation 
of the statutoiy requlrements in conducting the business of the bank. 
A suit by the comptroUer for dissolution of the association and an adjudi- 
cation of such violations is not a condition précèdent to the enforcement of 
such liability. 

3. Same— JuRiâDicTioN op Equitt. 

A suit by a national bank agalnst Its former officers and directors, under 
Rev. St. § 5239, to recover for losses resulting from their mismanagement 
in violation of the provisions of the national banking law, is cognizable in 
equity, where the transactions involved are complicated, and the conver- 
sion of securities into money is requlred before the extent of the liability 
can be ascertained, and when, therefore, the remedy at law is not complète 
or adéquate. 
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4. Same— Limitations. 

The fact that a suit by the comptroller for the forfelture of the charter 
of a national bank for Tiolatlons of the banking statutes Is barred by limi- 
tation does not operate to bar a suit by the bank against its officers and 
directors, under Eev. St. § 5239, to charge them with losses resulting from 
such violations. 

5. SaME — ACCRUING OF CaUSB OF ACTION. 

The statute dœs not commence to run against a suit by a national bank 
against Its managing ofJicers to enf orce their liability under Eev. St. § 5239, 
for losses resulting from aets In violation of the national banking law, 
until such officers hâve surrendered control of the bank to their successors. 

This is a suit in equity by the National Bank of Commerce of Ta- 
coma, Wash., against F. M. Wade, A. F. McClaine, and J. 0. Weathei- 
red. Défendants demur to tlie bill. 

W. H. Bogie and Charles Kichardson, for complainant. 
W. C. Sharpstein, Crowley & Grosscup. and Sullivan & Christian, 
for défendants. 

HANFORD, District Judge. The complainant, a national banking 
association organized under the laws of the United States, having its 
place of business at Tacoma, in this state, brings this suit against 
tbe défendants, who are citizens of this state, and in its bill of com- 
plaint charges that, while the défendants were members of its board 
of directors, and holding, respectively, the offices of président, vice 
président, and cashier, and, as such directors and officers, intrusted 
with the control and management of its business, by their malfea- 
sance in office, and violations of the statutes of the United States, in 
knowingly loaning the money of the bank in some instances with- 
out security, to an irresponsible and insolvent borrower, to be used in 
spéculation, and in other instances making loans in excess of the 
amount permitted by the statutes to be loaned to a single individual, 
and by renewing said loans without collecting the accrued interest 
thereon, the complainant has suflered heavy losses. The bill also 
avers that, after said loans had been thus improvidently made, cer- 
tain real estate was conveyed to the bank as security for some of the 
loans, but said property was burdened with prior incumbrances, and 
is of trifling value, as compared with the amount of indebtedness to 
the bank intended to be secured thereby; and that collatéral notes, 
which .were obtained as additional security, are worthless, the mak- 
ers being insolvent. The défendants hâve demurred to the bill on 
the following grounds: First. There is no question of fédéral law 
involved, and, as the parties are ail citizens of this state, there is no 
ground for the exercise of jurisdiction by this court. Second. The 
facts stated do not show any ground for équitable relief. Third. The 
suit is barred by the statute of limitations of the state of Washington. 

1. In their argument upon the flrst and second grounds of the de- 
murrer the défendants' counsel assumed that the case must be treated 
as an action by a principal against agents to recover damages caused 
by négligence on the part of the agents in the transaction of business 
for their principal, and that the common law alone furnishes the 
measure of their liability. The true test of jurisdiction in this class 
of cases is fairly given in that part of the opinion of the suprême 
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court in the case of Cooke v. Avery, 147 U. S. 375, 13 Sup. Ot. 340, 
which is quoted in the défendants' brief, as follows: 

"Whether a suit is one that arises under the constitution or laws ot tlie United 
States is determined by tlie questions involved. If, from tlaem, it appears 
that some tltle, right, privilège, or Immunity on which the recovery dépends 
will be defeated by one construction of the constitution or a law of the United 
States, or sustained by the opposite construction, then the case is one arising 
under the constitution or laws of the United States. Osborn v. Bank, 9 
Wheat 738; Starin v. City of New York, 115 U. S. 248-257, 6 Sup. Ot. 28. In 
Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1080, It was ruled that it was nec- 
essary that the construction either of the constitution or some law or treaty 
should be directly involved, in order to give jurisdiction." 

By this raie it is plain tliat the jurisdiction would hâve to be denied 
in this case, if the argument in support of the demurrer were based 
upon a correct understanding of the éléments which the complainant 
has introduced into its case by the bill. But from the pleading I 
cannot infer that the complainant intends to rest its case upon évi- 
dence proving merely that the défendants were inattentive or négli- 
gent in loaning the funds of the bank upon securities which proved 
to be inadéquate, and which, by the exercise of diligence, they might 
hâve ascertained to be insuflacient, before making the loans ; nor that 
it hopes to recover upon such évidence. The bill charges directly 
that loans were made to an indi^ddual and to a corporation, each 
amounting to aggregate sums largely in excess of 10 per cent, of its 
entire capital, in violation of the express prohibition contained in 
section 5200, Eev. St., and that heavy loans were made to another 
individual, without any security other than the note of the borrower; 
and counsel for the complainant insists that the provisions of section 
5136, Eev. St., conferring power upon national banking associations 
to carry on the business of banking by loaning money on personal 
security, by implication restrict the power of such banking associa- 
tion, so that it was a violation of said section for the défendants to 
loan the fUnds of the bank without additional personal security; 
and the complainant contends that section 5239, Rev. St., is a law 
of the United States, creating a liability on the part of the défendants 
for ail damages which the complainant has sustained in conséquence 
of their having knowingly violated the national banking act in the 
particulars abore specifled. If, upon the trial of this case, the facts 
alleged in the bill should be proved, then the right of the complainant 
to recover will dépend upon the proper construction and application 
of thèse statutes; if the facts shallnot be proven as alleged, the 
plaintiff must fail, even though it should be made to appear that it 
has sustained damages by reason of négligence on the part of the 
défendants. For the purpose of this demurrer, the bill must be taken 
as true. Therefore, tested by the above rule, it is quite plain that 
the case is one arising under the laws of the United States, for the 
questions to be decided involve the construction of laws of the United 
States. Convincing évidence that there is a fédéral question in the 
case is to be found in the défendants' brief, a considérable portion 
of which is devoted to a discussion of the important question as to 
whether or not an action can be maintained against directors to 
enforce liability under section 5239, Eev. St., before the violations of 
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the statu te hâve been detennined and adjudged by a proper court, in 
a suit brought for tliat purpose by the comptroller of the currency, 
and a dissolution of the association, as provided by said section. 
Counsel for the défendants afiinn that no action against directors to 
recoTer damages which the association shall hâve sustained in con- 
séquence of violations of the statute can be commenced until after 
the association bas ceased to exist. More concisely stated, the prop- 
osition is that the same law which créâtes a liability dénies to the 
injured party ail right to enforce it. The following authorities are 
relied upon: Welles v. Graves, 41 Ped. 459-468; Bank v. Peters, 
44 Fed. 13-16; Hayden v. Thompson, 67 Fed. 273-277; Gerner v. 
Thompson, 74 Fed. 125-131; Kennedy v. Gibson, 8 Wall. 498. The 
flrst two of thèse cases may be fairly regarded as décisions sustaining 
the défendants' side of the argument. The case of Gemer v. Thomp- 
son was originally brought in a state court, and was removed by the 
défendants into the United States circuit court for the district of 
Nebraska, and was remanded for want of Jurisdiction. The court 
held that, if the action were to enforce only a common-law liability, 
there wpuld be no fédéral question upon which the jurisdiction could 
be founded; and, if the action be considered as one to enforce a lia- 
bility under a statute of the United States, it could not be maintained 
by the plaintifl, for the reason that the circuit court of appeals for 
that circuit had previously ruled in the case of Bailey v. Mosher, 11 
G. C. A. 304, 63 Fed. 488, that, after the appointment of a receiver 
of an insolvent national bank, an action of this character, based upon 
the provisions of the national banking act, could be brought only 
in the name of the receiver. Ail of the opinion touching the ques- 
tion as to the necessity for an adjudication dissolving a national 
banking association, before the liability of its directors, for violations 
of the national banking act, could be enf orced under the provisions of 
section 5239, Kev. St., was a mère voluntary expression, not neces- 
sary to the disposition of the case. In the case of Kennedy v. Gib- 
son a receiver of an insolvent national bank brought a suit against 
stockholders as a means of assessing them to make up a deflciency 
in the assets. In his bill, the complainant averred that it was neces- 
sary to collect the amount sued for to meet the balance of the bank's 
indebtedness. The court held that under the law it is for the comp- 
troller of the currency to décide when it is necessary to institute pro- 
ceedings against the stockholders of an insolvent national bank to 
.enforce their personal liability, and whether the whole or a part, and, 
if only a part, how much, shall be coUected; and, as thèse matters are 
referred to the judgment and discrétion of the comptroller of the 
currency, action on his part is indispensable whenever the personal 
liability of the stockholders is sought to be enforced, and must pré- 
cède the institution of suit by the receiver, and the bill was held to 
be détective and insufficient for failure to aver that the comptroller 
had directed the receiver to commence the suit, or that he had made 
any order assessing the stockholders. Good and sufScient reasons 
are given in the opinion for requiring action by the comptroller in 
the exercise of his discretionary powers to précède the commencement 
of suits by a receiver, and to my mind the argument in the opinion 
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of the suprême court in that case takes f rom the décision any possible 
bearing, by analogy or otherwise, upon the question now under con- 
sidération. The décision and judgment of the circuit court, by Judges 
Dundy and Biner, in Hayden v. Thompson, was reversed by the cir- 
cuit court of appeals for the Eighth circuit, in a décision reported in 
17 0. 0. A. 592, 71 Fed. 60-70, and by the opinion of the appellate 
court it is shown that the court was not authorized to consider or 
pass upon this question. So that case may also be eliminated from 
considération. I will not extend this opinion by commenting on the 
de-cisions in Welles v. Graves and Bank t. Peters, further than to say 
that the reasons assigned do not impress me as being sound. I am 
not able to aàopt the conclusions arrired at by the learned judges 
in those cases, for the reason that the words of the statute do not 
in any wise suggest the idea that congress intended to deny to an 
association which has the strength, ambition, and honesty to continue 
its existence after having sustained losses in conséquence of willful 
violations of law on the part of its directors, the right to recover the 
amount of such losses from the wrongdoers. If the comptroller 
ûnds reasons in any case to f orbear prosecuting for a f orfeiture of the 
franchise, his exercise of discrétion should not be a shield to the real 
culprits, nor hâve the effect to make the damage to innocent share- 
holders irréparable. 3 Thomp. Corp. §§ 411,3, 4303. The opposite 
ruling of the circuit court for the Eastem district of Missouri, in 
Stephens v. Overstolz, 43 Fed. 771-775, in my opinion comes nearer 
to being a correct interprétation of the law. The opinion in that 
case was delivered by Judge Thayer, and was concurred in by Mr. 
Justice Miller. It shows plainly that a décision of this question was 
necessary to a détermination of the case, and that part of the opinion 
which bears upon this question was in fact a solemn adjudication, and 
not mère obiter dictum, as counsel for the défendants hâve supposed. 
2. This suit relates to the exécution of a trust, and is for the re- 
covery of money alleged to hâve been fraudulently dissipated by un- 
faithful agents, who are the défendants called to account. Cases of 
this nature are cognizable in equity, whenever a suit in equity affords 
the only coinplete and adéquate remedy. I hâve made référence to 
section 5239 as a law creating a liability. It is a positive déclaration 
of the lawmaking power deflning the extent of liability of directors 
of national banking associations for willful breaches of trust. And 
yet the liability is not a new création of the statute. If the statute 
does more than to re-enact the common law, and principles previously 
familiar to equity practice, ail that is new consists of an extension 
of the liability in favor of shareholders and other persons who may 
be damaged by acts of the directors in violation of the statutes, so 
as to authorize suits and actions by persons who otherwise would be 
compelled to look to the association alone to make good their losses. 
It has been decided in a number of cases that, where the aflairs of 
an insolvent national bank hâve been plàced in the hands of a receiver, 
who alone has the right to collect its assets, actions to enforce the 
liability of directors cannot be prosecuted by shareholders or cred- 
itors, so that practically the rule of the statute as to the liability of 
directors and the remedy is the same as the rule in equity. Possibly 
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there may be cases in which a suit based upon the statute may be 
maintained by a plaintifl who would otherwise be debarred, but I am 
unable to discover any enlargement of the rights of a banking asso- 
ciation. In equity, the relation of the directors to the association 
are similar, if not identical, to that of trustée and cestui que trust (3 
Pom. Eq. Jur. §§ 1089, 1090); and in equity "the trustee's personal 
liability to make compensation for the losses occasioned by a breach of 
trust is a simple contract équitable debt. It may be enforced by a 
suit in equity against the trustée himself, or against his estate after 
his death." 2 Pom. Eq. Jur. § 1080. I hold that, eyen if the statute 
does create a liability enforceable by an action at law, nevertheless 
it does not diminish the jurisdiction of the courts in equity, unless 
the conditions are such that the remedy at law is equally adéquate 
and complète. In this case the transactions involved are compli- 
cated by the subséquent exchanging of promissory notes and taking 
of property as security for the loans which are alleged to hâve caused 
the losses complained of. Thèse securities must be converted into 
money, or otherwise disposed of, before the amount of the loss can 
be deûnitely ascertained. It is obvions, therefore, that the complain- 
ant is entitled to relief in equity, because the remedy at law is not 
adéquate or complète. 

3. In their argument the défendants' counsel show that at the 
time of the institution of this suit the comptroller of the currency 
could not hâve brought suit against the complainant to forfeit 
its charter on account of the alleged violations by the défendants, 
because such action at that time was barred by section 1047, Eev. St., 
which provides that "no suit or prosecution for any penalty or forfei- 
ture, pecuniary or otherwise, accruing under the laws of the United 
States, shall be maintained, except in cases where it is otherwise 
specially provided, unless the same is commenced within flve years 
from, the time when the penalty or forfeiture accrued," and on this 
foundation build an argument to the effect that, because the comp- 
troller of the currency could not then hâve maintained an action to 
forfeit the charter, the complainant cannot maintain this action. 
This might be a logical conclusion if it were true that an adjudication 
forfeiting the charter in a suit instituted by the comptroller of ihe 
currency were a necessary prerequisite to an action against the direct- 
ors to recover the amount of losses sustained in conséquence of viola- 
tions of the banking act, committed by them; but, that proposition 
failing, the argument based upon section 1047, Eev. St., must likewise 
fail. The statute of limitations of this state provides that the right 
to commence an action upon a contract or liability, express or implied, 
which is not in writing, and does not arise out of any written instru- 
ment, is barred after three years from the time the cause of action 
accrued. But it must be remembered that at the time of making 
the loans which caused the losses complained of the défendants were 
the managing officers of the bank. I hold that in cases of this nature 
the statute of limitations will not begin to run so long as the cestui 
que trust is under the control or influence of the trustée (2 Perrv. 
Trusts [3d Ed.] § 8G4, p. 512; 2 Pom. Eq. Jur. § 1089), and, as this suit 
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WEB commenced wîthîn three years from tlie tîme wBen tte défend- 
ants gave up control of the bank to their successors, it is not barred 
hj the Btatute of limitations. Demurrer overruled. 



JOHNSON 00. et al. t, THOMBON-HOUSTON ELECTRIC CO. 
(Circuit Court of Appeals, Thlrd Circuit September 21, 1897.) 

Appeal from the Circuit Court of ^e United States for the Western 
District of Pennsylvania. \ 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Johnson Company and others for alleged infringe- 
ment of a patent. The circuit court made an order granting a pre- 
liminary injunction (78 Fed. 361), from which order the défendants 
appealed. On September 17, 1897, the foUowing stipulation, signed 
by counsel for the respective parties, was filed: 

**In vlew of the décision of the circuit court of appeals for tlie Second circuit 
In the suit of the complalnant and appellee herem against the Hooslck Rall- 
way Company, flled July 21, 1897, it Is hereby consented that the order for a 
prellmlnary Injunction granted hcreln In tiie circuit court upon the 6th, 7th, 
Sth, 12th, and 16th daims of Van Depoele patent, No. 495,443, be reversed, 
wlth costs, wlthout préjudice to the rlghts of elther party at final hearing upon 
the sald clalms or other clalms of sald letters patent." 

Gr. J. Harding, for appellants. 
Frédéric H. Betts, for appellea 

Before DALLAS, Circuit Judge, and BUTLER and BRADFORD, 
District Judges. 

PEB CURIAM. And now, this 2lBt day of September, A. D. 1897, 
in view of the stipulation between counsel attached hereto consenting 
to the same, it is ordered that the décrétai order of the circuit court of 
the United States for the Western district of Pennsylvania, made Janu- 
ary 28, 1897, enjoining the Johnson Company, of Pennsylvania, the 
Steel Motor Company, and R. T. Lane from infringing the 6th, 7th, 8th, 
12th, and 16th claims of patent No. 495,443, issued to C. A. Coflflin and 
Albert Wahl, administrators of Charles J. Van Depoele, deceased, as- 
signors to the Thomson-Houston Electric Company, be reversed, veith 
costs, without préjudice to the rights of either party at final hearing 
upon the said claims or other claims of said letters patent. 



CARTEB V. SWEET et al. 
(Circuit Court, S. D. Californla. November 1, 189T.> 

No. 730. 

L Wrrifiiss Fbes. 

Under Rev. St. f 848, wltnesses are not entltled to any per dlems for tîm» 
occupied in golng to and returnlng from court Thelr only compensation 
la the prescribed mlleage. 
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S. DOCKET FeB. 

Under Eev. St. S 824, a docket fee of $20 Is chargeable where any Issue 
of law or fact bas been presented to the court for considération, and where 
the expression of the court's opinion thereon, after hearing, results In a 
final disposition of the cause, even though such disposition be a dismissal 
on motion of the complalnant. 

This was a suit in equity by Benjamin F. Carter against H. P. 
Sweet, the Big EcM3k Creek Irrigating District, and others. The 
cause was heard on a motion to retax the costs. 

Frank A. Cattern and Wm. J. Hunsaker, for complainant. 
Hatch, Miller & Brown and Mulford & PoUard, for défendants. 

WELLBOEN, District Judge. This is a motion to retax costs. 
The items objected to are: First, the charges of two witnesses, 
each for three days, at |1.50 per day, in going to and returning from 
court; second, a docket fee of |20 for défendants' counsel, on dis- 
missal of suit. 

The material facts concerning the docket fee are thèse : A provi- 
sional injunction was applied for by the complainant. A hearing 
was had upon this application, witnesses were examined, and brief s 
of counsel submitted. No formai order was made at this hearing, 
other than one allowing complainant leave to amend and to submit 
additional authorities; but the court did express, upon some of the 
issues involved, views unfavorable to complainant, and thereupon 
complainant asked for and obtained said order, Neither an amend- 
ment, however, nor further brief, was filed, but the suit was after- 
wards dismissed on complainant's motion. 

1. Witness' fées, as prescribed by law, are thèse: One dollar and 
fifty cents for each day's attendance in court, and ôve cents a mile 
in going from his résidence to the court, and flye cents a mile for re- 
turning. Eev. St. § 848. There is no provision of law, so far as I 
am advised, for any other compensation. The objections above men- 
tioned to the charges of the witnesses are sustained. 

2. The law applicable to docket fées is as f oUows : 

"On a trial before a jury, in civil or crlmlnal causes or before référées, or on 
a final hearing in equity or admlralty, a docljet fee of twenty dollars." Rev. 
St § 824. 

The cases are not harmonious, as to what constitutes "a final 
hearing," within the meaning of the section just quoted. There is one 
construction, however, which is determinative hère, and upon which 
the cases seem to be agreed, or, at least, with which none are at 
variance, and that construction is declared, in the leading case, as 
follows: 

"We are of opinion that, upon the face of the statute, the intention of the 
législature is manifest that it is only where some question of law or fact, 
involved in or leading to the final disposition actually made of the case, bas 
been submitted, or at least presented, to the considération of the court, that 
there can be said to bave been a final hearing virhich warrants the taxation of 
a sollcltor's or proctor's fee of Î20; as, for instanceitwhere the court, on motion 
and argument, dismisses for irregularity an appeal from the district court, as 
in the case before Mr. Justice Nelson of Hayford v. Grltflth, 3 Blatchf. 79, 
Fed. Cas. No. 6,264, or vrhere the plaintiff discontinues, after the court bas sub- 
84 F.— 2 
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stantiaJly decided the merits of the case, either by an opinion expressed at 
the hearlng upon the merltsï as In tlie casé of The Bày City, before .Tudge 
Brown, 3 Fed. 47, or by a previous interlocntory decree, as in Goodyear Dental 
Vulcanite Co. t. Osgood [10 B'ed. Cas. p. 739], decided by Judge Shepley in Feb- 
ruary, 1877." Coy v. Perklns, 13 Fed. 112. 

The rule hère enunciated has been referred to approvingly in many 
subséquent cases, among others McLean v. Clark, 28 Fed. 861; An- 
drews Ti Cole, 20 Fed. 410; and Louisville & N. E. Oo, v. Merchants' 
Oompress & Storage Co., 60 Fed. 449. 

It is manifestly within fhe spirit, if not exact letter, of this rule to 
hold, as I do, that where there has been presented to the court for 
considération any issue of law or fact, and the expression of the 
court's opinion thereon, after hearing, résulta in a final disposition 
of the cause, although such disposition be a dismissal on motion of 
the complainant, the doeket fee is taxable. Objection to docket fee 
disallowed. 



PULLMAN'S PALACE-CAR CO. v. AMERICAN LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Bighth Circuit December S, 1897.) 

No. 912. 

Railroad Rkcbivehships— -Prefeebed Claims— Pullman Palace -Cab Rbnt- 

ALS. 

Mileage due under a eontract for the use of Pullman palace cars Is not 
distinguishable from car rentals, and cannot be made a preferred claim on 
the appointment of a receiver for the railroad company. Thomas v. Car 
Oo., 13 Sup. Ot. 824, 149 U. S. 95, appUed. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This was an intervening pétition flled by Pullman's Palace-Car Company in 
the foreclosure proceedings agalnst the Union Pacifie, Denver & Gulf Kallway 
Company, praying that Franli Trumbull, receiver of the said railway company, 
be ordered tp pay a claim for $21,505.90, with imerest, held by the petitioner 
against the railway company. The receiver demurred to the pétition, and the 
demurrer was sustained, and the pétition dismissed. 

The petitioner's claim was for car mileage arising under a contraet whîoh, 
as set f orth in the pétition, provided, among other things, that the petitioner 
should bave the exclusive right, for a tcrm of 15 years from the date of the 
eontract, to furnish sleeping and parlor cars for the use of the said railroad 
companies, and ail their passenger trains, over their entire lines of road, and 
over ail rallroads controUed by them. That the petitioner should remain the 
owner of said cars, and should retain the right to colleçt fares for the use of 
seats and berths therein; should furnish one or more employés for eaeh car; 
should renew and improve certain portions thereof, as provided in said eon- 
tract, and as might be necessary to keep the said cars up to the average stand- 
ard of the best cars of that charaoter in use on railroads of the United States; 
and should do certain other things with référence to the maintenance and 
management of the said cars. That, in considération thereof, the said railroad 
companies agreed, among other things, that they would furnish to and for said 
cars certain material and supplies as provided in said contraet; that they 
would pay to the petitioner the cost of repairlng and making good ail damages 
to said cars arising from accidents or casualties on the lines of said railroad 
companies; would promptly make ail repairs that might be necessary to put 
said cars in good order; would furnish, free of charge, at convenient points, 
Deeessai-y space and facilities for storing beddlng and other supplies; and 
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wonld pay to the petltloner, as the cost of malntalnlng the running gear and 
bodies of sald cars, the sum of three cents per mile for every mile run by said 
cars upon the Unes of the sald roads, or upon the roads of ottier conapanies 
by direction of the offlcers of said railroad companies. The pétition further 
alleged that the said cars ylelded to the Union Pacific, Denver & Gulf Rallway 
Company from September 30, 1890, to July 30, 1893, a large amount of revenue, 
no part of which bas been paid to the petltloner, as in equity and in acoordance 
with the terms of said contraet should be done, but that the same was wrong- 
f ully diverted and paid as interest to the holders of the mortgage bonds of sald 
Company, and used to improve and benefit the corpus of the property of said 
Company; that said cars are, and at ail times hâve been, necessary for the 
proper opération of passenger trains over the road of the Union Paelflc, Denver 
& Gulf ^ailway Company, and over the roads controUed by the said recelver, 
and that said trains could not, at any time, bave been, and could not now be, 
successfuUy or profitably operated, nor could the demands of the traveling 
public thereon be met, vrithout the use of said cars; that at ail times durlng 
said period, from September 30, 1890, to June 30, 1893, there were divers Unes 
of railroads competing with the said the Union Pacific, Denver & Gulf Rall- 
way Company, and that each and ail of said competing Unes were fully 
equipped and provided with sleeping and parler cars, and that if the roads of 
the sald Union Pacific, Denver & Gulf Kailway Company had not been pro- 
vided with sald cars it would hâve suffered great loss and damage in its 
passenger travel by reason of the diversion of sueh travel to such competing 
Unes, and that thereby the gross and net earnings of said road would hâve 
been greatly dlminished, and the bondholders of said Company would hâve 
suffered great loss; that the said sleeping and parler cars are protected by 
patents of the United States owned by the petltloner, and that it has exclusive 
control of sald cars, and that during the said period from September 30, 1890, 
to June 30, 1893, no other sleeping or parler cars than those owned by the peti- 
tioner were in use or operated within the territory traversed by the Union 
Pacifie, Denver & Gulf Railway Company by any of the Unes Connecting or 
competing with the road of sald company; and that if the petltloner had elected 
to exercise its rlght to terminate said contraet, as It well might hâve done uuder 
the terms thereof, beeause of the failure of the Union Pacific, Denver & Gulf 
Railway Company to pay the amount due on account of the use of said cars, 
it would hâve been impraetieable for said company to hâve procured other 
suitable sleeping and parlor cars for use upon said road, or to hâve made any 
contraet with any individual or corporation, owning or operating sleeping or 
parlor cars, for the use of such cars upon said road; and that If the petltloner 
had elected durlng said period from September 30, 1890, to June 30, 1893, to 
terminate sald contraet, such action would not only hâve caused great incon- 
venlence and dlscomfort to the traveling public, but would also hâve seriously 
dimlnished the earnlng capaelty of the road and of the trust estate, and would 
thereby hâve caused great loss and damage to ail persons interested therein, 
and particularly to the mortgage bondholders of the Union Pacific, Denver & 
Gulf Railway Company. 

Brief for Appellant. 

Expenses necessarily incurred in the opération of the road and conserving 
the property, and in providing the road with necessary services, supplies, and 
equipment durlng a reasonable time prier to the appolntment of the recelver, 
are preferred claims. Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. 
E. Co., 53 Fed. 182; Finance Oo. of Pennsylvania v. Charleston, 0. & C. R. 
Co., 10 C. 0. A. 323, 62 Fed. 205; Newgass v. Railway Co.. 72 Fed. 712; Rail- 
road Co. V. Lamont, 16 C. C. A. 36i, 69 Fed. 23; Trust Co. v. Morrison, 125 
U. S. 591, 8 Sup, Ot. 1004; Blalr v. Railroad Co., 22 Fed. 471; Miltenberger 
V. Railroad Oo., 106 U. S. 286, 1 Sup. Ot. 140; Union .Trust Oo. v. IlUnois M. 
Ry. Oo., 117 U. S. 434-457, 6 Sup. Ot. 809; Central Trust Co. v. St. Louis, A. 
& T. Ey. Oo., 41 Fed. 551-554; Trust Oo. v. Souther, 107 U. S. 591, 2 Sup. Ot, 
295; Kneeland v. Machine Works, 140 U. S. 592, 11 Sup. Ot. 857; Burnham v. 
Bowen, 111 U. S. 776, 4 Sup. Ot. 6175; Eailroad Co. v. Humphreys, 145 U. S, 
82, 12 Sup. Ot. 787; Fosdick v. Schall, 99 U. S. 235. 

Indebtedness for car rentals may or may not be entltled to a préférence. 
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accordlng to the 8i>eclal drcumstances of the parMcuIar case. It Is no ex- 
ception, however, to the gênerai ruie (a) that expenses necessarily Ineurred 
In the proper opération of the road, or in enalîling it to perf orm its obligations 
to the public, are entitled to be pald prior to the mortgage lien; (b) that where 
current receipts bave been diyerted from the payment of current expenses, 
and any one elass of ereditors has been given that which in equity should 
bave been glven to another, a court of equity will, as far as practicable, restore 
the parties to their original équitable rights; (c) and that, when it is to the 
interest of tihe trust estate that the contraot entered into by the railroad Com- 
pany be carried ont, the court will direct the receiver to perf orm it; and (d) 
that, where such an Indebtedness has been ineurred, it Is to be regarded as a 
preferred clalm, whether Ineurred from the use of cars or otherwise. 

There is no décision, or dictum even, mailing car reniais an exception to this 
gênerai rule. To sustain the proposition that "car rentals due from a railroad 
Company, like those due petitioner, are not looked upon as a claim havlng 
preferential rights, and are not entitled to priority out of tlie earnings during 
the receivership, or out of the corpus of the estate," counsel for the receiver 
cite Thomas v. Car Oo., 149 U. S. 95, 13 Sup. Ot. 824; Kneeland v. Trust Co., 
136 V. S. 89, 10 Sup. et. 950; Transportation Oo. v. Andersen, 22 C. 0. A. 109, 
T6 Fed. 164; Bound v. Railway Co., 7 C. C. A. 322, 58 Fed. 478. 

The pètitioner's claim possesses ail the équitable features which are held 
as requislte to entitle it to be preferred over the mortgage debt. The pétition 
allèges that the use of the cars was Indispensable to the successful and profita- 
ble opération of the road, and that without them the road oould not properly 
hâve performed its duties to the public; that a large amount of revenue was 
earned by thèse cars, and that without them this income would bave been 
diverted to other and competing Unes; that the income thus earned has been 
inequitably, and In violation of the tertns of the contraot, diverted to the pay- 
ment of interest to the bondholders and to the improvement and beneflt of 
the corpus of the property; that the petitioner had the exclusive control of 
parler and sleeping cars in the territory traversed by the road, and that it 
would hâve been impraeticable for the road to obtain other suitable cars else- 
where; and that it is to the advantage of the trust that this con tract be carried 
out, for If the petitioner should now elect to terminate the contract for nonpay- 
ment of arrears, "as it might well do under the provisions of the contract," 
the road and the mortgagees would suffer great loss and the public great in- 
convenienee. 

Upon the point urged by counsel, that the beneflt to the security derived from 
the use of the pètitioner's cars is too remote and indirect to be a basis for 
préférence, it is sufflcient to say that a direct and proximate beneflt is alleged 
in the pétition, namely, the amount of railroad fares paid by the Pullman 
passengers who would otherwise hâve traveled upon competing Unes; and it 
must be presumed, upon demurrer, that this averment can be established by 
évidence. The pétition avers that the receiver is still using the cars upon the 
terms agreed upon in the contract. The presumption would therefore be that 
the value of the use of thèse cars to the trust estate is three cents per mile, 
the amount agreed upon in the original contract, and now being paid by fche 
receiver. The beneflt derived from the use of tlie Pullman cars is certainly 
not as problematical as the beneflt that the security dérives from the services 
of unslîilled laborers, and yet indebtedness due laborers is everywhere conceded 
to be entitled to préférence. The petitioner should, at any rate, be allowed to 
show in évidence, if it can, the beneflt to the security derived from the use of 
its cars. 

While the aUowance of the claim Is, In a measure, a matter Within the dis- 
crétion of the court, and to be determined by the equities of the case, yet 
where, from the current receipts, interest has been paid to the bondholders 
and permanent improvements hâve been made,— or, in other words, where 
there has been a diversion of the Income,— then the debts Ineurred, within a 
reasonable tlme, In the opération of the road, are entitled to priority out of the 
earnings of the receivership, and, wlien neeessary, even ont of the corpus of 
the estate. Fosdiclj v. Schall, supra; Finance Co. of Pennsylvania v. Charles- 
ton, C. & C. E. Co., supra; Higb, Kec. § 394c; and cases supra. 
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It is not, however, indispensable tliat there should be a diversion of the in- 
come; that is simply an item for équitable considération, and makes tlie equlty 
stronger. Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. R. Oo., 
supra; Finance Co. of Pennsylvania v. Charleston, 0. & O. R. Ce, supra, 
Union Trust Co. t. Illinois M. Ry. Oo., supra. 

It is not necessary that the provision for the payment of debts of the road 
be made at the time of the appointment of receiver, nor that the consent of 
bondholders be obtained. An order directing that a elalm be preferred may 
be made at any time. Union Trust Co. v. Illinois M. Ry. Co., supra; 
Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. R. Co., supra. • 

There Is no rule barring pref erential debts contracted more than six months, 
or at any spécifie time, before the appointment of the receiver. Farmers' 
Loan & Trust Co. v. Kansas City, W. & N. W. R. Co., supra; Haie v. Frost, 
99 U. S. 389; Burnham v. Bowen, supra; Atlsins v. Railroad Co., 3 Hughes, 
807, Fed. Cas. No. 604; Railroad Co. v. Lamont, supra; Trust Co. v. Morrison, 
Bupra. 

Appellant's Supplemental Brief. 

Appellant's daim is, strictly spealsing, not one for car rental. It is more 
properly a claim for services rendered by the appellant In maintaiulng and 
preserving the coach feature of thèse cars, i. e. such parts of the cars as are 
common or Incidental to ordinary flrst-class passenger cars, and not essential 
and peculiar to sleejiing or parlor cars. The contract provides that the ap- 
pellant, remaining the owner of the cars and providing suiflclent employés 
to insure the comfort of the passengers, "shall lieep ail such sleeping and 
parlor cars In good order and repair, and shall renew and improve the same, 
Bo far as may be necessary to keep them up to the average standard of the 
best sleeping and parlor cars generally In use on the Unes of the trunk-line 
railroad companies in the United States." Contract, art. 1, § 4. 

There are practically "two features of a sleeping car vyhich are contem- 
plated by the contract, and whlch must be preserved in order to Insure its 
safety and comfort, and thèse are: (1) The coach feature, so called, or 
those parts of the car which are fommon and Incidental to ail first-class 
passenger cars, such as the running gear and body of the car; and (2) the 
Bleeplng-car feature, or those pans of the car which are peculiar to, and 
characteristic of, sleeping cars, such as the beds, linen, etc. The second or 
sleeplng-car feature is maintained absolutely by the Pullman Company, vrith- 
out any compensation therefor belng paid by the railroad company; i. e. 
the Pullman Company must supply its own mattresses, bedding, llnen, and 
ail other features of the car vchlch essentially distinguish it from an ordinary 
first-class passenger car. But the cost of malntaining the coach feature of 
the car is borne by the railroad company; that is to say, the railroad Com- 
pany, under the contract, has agreed to defray the cost and expense of 
maintaining the running gear and bodies of the cars, "and such other parts 
thereof as are incidental to ordinary first-class passenger cars, and are not 
essential to the sleeping or parlor car." It was agreed by the parties to the 
contract that fhis particular work could be donc more elïectively and econom- 
Ically by the Pullman Company; and therefore the contract provides (article 
1, § 4) that the latter company should keep ail thèse cars In good order and 
repalr, as above stated. It was necessary that the cars should be kept in good 
repalr, and it was also necessary that the railroad company should employ 
some one to do that work. It cannot affiect the légal aspect of this question 
whether the railroad company paid for such services by the day, or for the 
spécifie amount of work performed, or by the number of miles run by such 
cars, or in any other particular manner. The parties to this contract agreed 
that the railroad company should discharge this obligation on the basis of 
the number of miles run, and engaged the Pullman Company to make thèse 
repairs. Nor is the légal and équitable aspect of this agreement afCected 
by the fact that the cars are owned by the Pullman Company, and not by the 
railroad company. Whoever owned the cars, whether the railroad company 
or the Pullman company, their use was Indispensable to the proper opération 
of the road, and the cost and expense of maintaining them and keeping them 
in repair were necessary operating expenses. 
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And, in order that this portion of the contract might be the more effectually 
performed, It provldes (Contract, art. 2. § 1): "That the railroad company 
Bhall also, in considération of the use of such sleeping and parler cars for 
the transportation of Its passengers, bear the cost of maintalnlng the running 
gear and bodies of such cars, and such other parts thereof as are Incidental 
to ordlnary flrst-class paesenger cars, and not essential to a sleeping or parler 
car, which cost is understood and agreed to amount to an average of three 
cents per mile; and shall pay to the Pullman Company, in fulflllment of such 
obligation, the said sum of three cents per car per mile for every mile run 
by such sleeping and parler cars upon the roads of the railroad company, or 
upon the roads of other railroad companies by direction of the olflcers of the 
railroad company." 

Necessarily, the cost of such maintenance and repairs was an uncertain 
and variable élément; and in order to liquidate the same, and reduce to cer- 
tainty and précision the amount to be allowed the Pullman Company for this 
work, It was agreed that the cost of such maintenance and repairs should 
be regarded as amounting to an average of three cents per mile. 

This allowance of three cents per mile was not Intended to be, and Is not 
made, a source of profit to the Pullman Company. It was slmply intended 
to reimburse the Pullman Company for the outlay and disbursements it was 
obliged to make in maintalnlng the coach feature of the cars, in order that 
they might be operated by the railroad company wlth safety and comfort to 
Its passengers. 

Although not appearlng in the record, it Is a f aet that those railroads which 
use narrow-gauge cars pay no mlleage whatever for the opération of their 
sleeping cars, for the sirdple reason that ail the work of maintalnlng and 
repairing the coach feature of such cars is performed by the railroad com- 
panies operating them. 

Under this contract the advantage derived, and considération received, by 
the railroad company, are the inducements offered to the traveling public 
of safe and comfortable sleeping and parler cars, and the conséquent sale of 
a larger number of passenger tickets; and also, by the opération of Pullman 
cars under this contract, the railroad company is enabled to avoid the necessi- 
ty of hauling addltional passenger cars of Its own, thereby savlng to the rail- 
road company expenses which would neceêsarlly be incurred if it were 
obliged to haul such additlonal cars for the accommodation of its passengers: 
the considération to the Pullman Company being the sale of its seats and 
berths, and the revenue derived therefrom. This mileage of three cents, 
being slmply one of the incidental and unavoidable expenses of the railroad 
company cennected wlth the opération of its passenger trains, is as necessary 
and unavoidable as the cost and expense of maintalnlng and repairing Its 
englues, freight cars, or any other portion of Its rolling stock, and is there- 
fore distinctly an operating expense. . 

It is well establlshed, by a long Une of décisions, that claims for indebted- 
ness incurred in repairing, maintalnlng, and keeping in order the roadway, 
rolling stock, and equipment of the road, necessary for the proper opération 
of the same, are regarded as operating expenses, and as such are entitled to 
priority over the payment of the mortgage Indebtedness. 

In our main brief we hâve elted the leading authoritles upon this subject; 
and, in addition to them, we submlt to the considération of the court the fol- 
lowing authoritles: Blair v. Rallway Ce., 22 Fed. 769; Southern Ey. Co. v. 
Carnegie Steel Co. (Nov., 1896) 22 C. C. A. 289, 76 Fed. 492. See, also, South- 
ern Ry. Co. V. American Brake Co., 22 C. C. A. 298. 76 Fed. 502; Eailway Co. 
V. Adams. 22 C. C. A. 300, 76 Fed. 504; Rallway Co. v. Tillett (Nov., 1896) 22 
C. C. A. 303, 76 Fed. 507. 

L. M. Cuthbert (Henry T. Eogers and D, B. Ellis, on brief), for ap- 
pellaat. 
E. E. Whitted (H. W. Hobson, on brief), for appellees. 

Before BREWEE, Circuit Justice, and SANBORN and THAYER, 
Circuit Judges. 
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PER CUEIAM. Notwithstanding the ingénions and able argu- 
ment of counsel for appellant, we are unable to perceive in this case 
other than an effort to establish as a preferential debt a claim for the 
stipulated compensation for tlie use of cars, or, as it is generally 
called, "car rental." Under the authority of Thomas v. Car Co., 149 TJ. 
S. 95, 13 Sup. et 824, this cannot be done. The order is therefore 
affirmed. 



STEVENSON y. MAEBLH. 

(Circuit Court, S. D. Callfornla. October 6, 1897.) 

No. 694. 

1. Salbs — Praudulent Rbpbesbntationb— Rbscission. 

Where a seller of stock and bonds of a corporation falsely and (raudu- 
lently représenta that the mortgage securing the bonds Is a flrst and only 
mortgage, he cannot defeat the buyer's suit to rescind the contract by show- 
Ing that after the suit was brought he pald ofC, and procured the cancel- 
latlon of, the prlor Incumbrances. 

2. Samb. 

Nor, in such a case, does It deprire the buyer of his right to rescind, that 
the contract bound the seller to pay offi ail llabilitles of the corporation, 
except the mortgage debt In question, If It is shown that the buyer dld rely 
upon the représentation that there was no prlor mortgage. 

Gardiner, Harris & Rodman, for complainant. 

Wells, Works & Lee and Works & Lee, for défendant 

WELLBORN, District Judge. This is a suit, brought Aprîl 29, 
1896, and now on final hearing, to rescind a contract for fraud in ita 
procurement. The real issues in the case, as I view them, are mainly 
questions of fact, and therefore my opinion will be devoted largely to 
a revlew of the évidence. The contract is as follows: 

"Los Angeles, Norember 29th, 1895. 

"This agreement, made this 29th day of November, 1895, between John M. 
C. Marble, hereafter called the 'seller,' and John B. Stephenson, Jr., hereafter 
called the 'buyer,' wltnesseth: That the seller hereby sells the buyer 255 
Bhares of the capital stock of the Van Wert Electric Light and Power Com- 
pany, of Van Wert, Ohlo, amounting to $25,500, or 51% of the total issue there- 
of, and $25,000 of bonds secured by the flrst and only mortgage, of $50,000, 
covering said electrlc light eompany plant and franchises, for the price or sum 
of flf teen thousand dollars, payable as follows, viz. : One thousand dollars cash 
before July 5/96; four thousand dollars, wlth interest at 5%, to the order of 
John M. C. Marble; buyer's note, payable on or before July 5/96, for $10,000, 
wlth interest at 5%, to the order of John M. C. Marble, and secured by cer- 
tlflcate of the Missouri Coal & Construction Company for $10,000, wlth buy- 
er's rlght to coUect Interest due on said certiflcate January 2/96. Seller agrées 
to pay forthwlth ail taxes due on said plant, and ail proportions of taxes here- 
after pald by said eompany, so far as they relate to any charge upon said 
plant anterior to Dec. 1/95, and any and ail liabilitles of every kind owing by 
saM eompany at the closing of the thirtieth day of November, 1895, excepting 
the mortgage debt of $50,000 (capital stock not considered a liabillty, in this 
sensé) above referred to. It is understood between seller and buyer that ail 
cash tn bank, and ail bllls for lighting falllng due at the closing of the thirtieth 
day of November, A. D. 1895, shall become the personal property of the 
seller. It Is understood between seller and buyer that the eompany ghall 
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falthfully carry out Its contract to reimburse consumers for moneys advaneed 
on account of meters. Slgned In duplicate. In witness whereof, we hereunto 
afflx our hands and seals thls 29th day of November, 1895. 
"Witness siguing: John M. Lutz. 

"John M. C. Marble. [Seal.] 
"John B. Stevenson, Jr. [Seal.]" 

Oomplainant made the cash payaient and executed the two notes 
provided for in said contract, and the stocli and bonds were duly de- 
livered to him. Prior to the making of the contract, défendant, 
through one John M. Lutz, as hereinafter stated, furnished complain- 
ant with the foUowing papers: 

"The National Bank of California, at 

"Los Angeles, Cala., Angust 5th, 1895. 

"The Electric Light & Power Company of Van Wert, Ohio, bas a bonded 
indebtedness of $50,000, 6% bonds, and a capital of $50,000. The Van Wert 
Gaslight Company bas a capital of $37,500. Thèse two companies bave 
for years been on unfriendly terms, and baye furnished ligbt below its 
value, and yet earned considérable net money,— the former, more than the 
interest on its bonds; and the latter, by the latest data before us (1892), earn- 
Ing $2,524.64, net Since then its net earnings bave moderately increased. 
Recently an option bas been talien on the gas plant, looking to combining the 
two companies under one management. This, of course, removes unreasona- 
ble compétition, and will enable an advance of rates to that customary in 
other localities, which will increase the income fuUy 25% to 33%, without add- 
ing to expense, making the increase entirely net income. In addition to this, 
a union of products will very materlally reduce the expansés, which will be a 
further addition to profits. The electric company bas a contract with the city 
for Street lighting that Is new, bringing in $500 per montb, and It will be in- 
creased. This is equal to $6,000 per year,— suffi cient to pay 6% on a mortgage 
of $100,000 on the joint propertles. In addition to street lighting, the city and 
county authoritles take considérable ligbt, that, if desired, could be set aside 
as a sinking fund to retire the bonds. The acquiring of the two properties, 
retiring ail their bonds, debts, stock, making an entire and clean new company, 
would requlre $84,000, which would represent the cost of the foUowing se- 
curity, free from ail other claims or debt: We would propose that the com- 
bined company bave a capital of $100,000, and a bonded debt of $100,000, and 
to assign and set aside Irrevocably, to protect the interest, the $(i000 revenue 
per annum from the city of Van Wert, which contract bas eight years yet to 
run. Both works are in excellent condition, and doing excellent service, and 
the stock will be a good divldend payor from the start. It would be a pleasure 
to sell you the mortgages, or to bave you join in the deal on .l'oint account, 
in which case we will agrée to carry the principal part of the deal until you 
can sell the bonds, if so desired, and would ask that you Immediately visit 
Van Wert, and make Personal Investigation. It is a progressive city, of over 
6,000 inhabitants; and the deal, as outUned, means that the new pool gets 
ail the bonds and the stock of the new company for $84,000. 

"[Pencil indorsement:] Haven't you among your customers some promoter 
who would go out and look at this property, and, if he liked it, take the dealî 

"Marble. 

"[On slip of paper plnned to original paper:] Issue at par 100,000 5% mtg. 
bonds, with sinking fund of 1% per annum, 33% stock, as bonus to subscribers 
to bonds." 

"The National Bank of California, at 

"Los Angeles, Cala., Sept. 7, 1895. 

"Mr. H. M. Lutz, e/o Centennial Nat'l Bank, Philadelphia, Pa.— My Dear Mr. 
Lutz: I wrote you hurriedly yesterday, and sent you a copy of trust deed of 
Van Wert Electric Light & Power Company. You will notice that the contract 
of the city street lighting is specially pledged to protect interest. Tbe income 
from that contract is more than double the interest charge, and the contract 
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has elght years yet to run. I would not care to sell the présent issue of bonds 
until we know whether a combination of the Ughting plants at Van Wert Is 
to be made, unless with the understandlng that I could redeem them in cash, 
should the buyers not care to substitute them for another issue of the com- 
blned properties. The eleetrician in charge of the works is a capable young 
man,— a graduate of the electrieal and mechanics department of the UniTcrsity 
of Mlchigan. My son John, who was with me in the banli hère, went forward 
in August to take charge of the business part of the company; and, though 
August is a duU month, he arranged for new business in that month that will 
exceed ?ÎOO per annum, and will commence eoming in in October. Conditions 
are favorable for September. The largest church in the town, the Methodist. 
has just voted to put the light in, with but one dissenting vote. I désire my 
son to return hère as soon as possible, but he will remain in charge at Van 
Wert as long as necessary. For sale of the présent issue of bonds at par, I 
would pay usual commissions, if sold subject to the conditions above reterred 
to. The interest untU January Ist next Is arranged, so that It would want to 
be dedueted. Any one who will go to Van Wert and inspect things would be 
likely to take them. 

"Very truly, John M. C. Marble." 

Thèse papers were first shown to the complainant, in Philadelphia, 
Pa., in September, 1895, by H. M. Lutz, who, at the instance of de- 
fendant, was seeking a purchaser for said properties. Défendant aft- 
erwards, and before the contract was signed, in personal interviews 
with complainant at Los Angeles, reiterated and conârmed the rep- 
résentations contained in said papers. For the purpose of investi- 
gating said properties, complainant made two visits to the city of 
Van Wert, Ohio, — one on the 7th of October, 1895, and the other on 
the 7th of November in the same year. After this second visit he 
proceeded to the city of Los Angeles, Cal., where the contract sought 
to be rescinded was flnally made. Besides the |50,000 mortgage 
referred to in the contract as the first and only mortgage, there 
was on record at Van Wert, Ohio, at the date of the contract, an- 
other, prior mortgage, covering the plant and franchises of the elec- 
tric company, and securing bonds of said company to the amount of 
$35,000. Of thèse last-mentioned bonds, |20,000 were then held by 
the Van Wert National Bank as collatéral for a note of $10,000 exe- 
cuted to said bank by G. L. Marble, A. V. Kice, and the défendant, 
and |7,500 were held by the Bass Fonndry & Machine Works, of Ft. 
Wayne, Ind., or its assignée, the Citizens' Bank of Huntington, Ind., 
as collatéral for a note of the electric company for |4,421.59, on which 
note the défendant and G. L. Marble were securities. Thèse bonds 
were not taken up by the défendant, nor was the mortgage canceled, 
until some time in July, 1896. There were also, at the date of the 
contract, floating debts against the company, aggregating, approxi- 
mately, |2,000, which the défendant paid oiï soon thereafter. Other 
material facts are in dispute. My ândings as to such disputed facts 
are indicated in the subséquent parts of this opinion. 

Complainant submits, as his ground or grounds for relief, that, to 
induce him to enter into said contract, défendant made certain rep- 
résentations, upon which he (complainant) relied, which were false 
and fraudulent, and that thèse représentations were as follows: 
First, that the net earnings of the electric light and power company 
for years prior to the contract were more than the interest on ifs 
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bonds; second, that the stbckholders of said electric liglit and power 
Company were not personally liable for its debts; tbird, that the net 
income nf the Van Wert Gaslight Company in 1892 was |2,524.64, 
and that there had since been a moderate increase in its net earn- 
ings; fourth, that there were no outstanding bonds of said electric 
Company, other than those secured by the $50,000 mortgage, and that 
said mortgage was the flrst and only mortgage. Thèse alleged mis- 
representations will be considered in the order of their statement: 

1. In their briefs, the parties hâve confused the représentations 
which were made as to the earnings of the electric company with 
those that were made as to the earnings of the gas company. For in- 
stance, défendant, in his brief, at page 3, states the représentation to 
hâve been "that, by the latest data before us (1892), the electric com- 
pany is earning $2,524.64, net, and since then its net earnings hâve 
moderately increased." To the same effect, see page 1 of complain- 
ant's brief, flied March 6, 1897. By référence to the written paper, 
called by some of the witnesses a "prospectus," which was exhibited 
to complainant, it will be seen that the représentations as to net 
earnings in 1892 of |2,524.64 refer to the gas company, and not the 
electric company. The représentations which were made as to the 
electric company were that its net earnings were more than the in- 
terest on its bonds, and that thèse bonds aggregated $50,000, and 
bore interest at 6 per cent, per annum. There were also oral repré- 
sentations to the effect that the income of said company would pay 
ail operating expenses, and the interest on its bonds. Thèse oral 
statements, however, are substantially the same as those contained 
in the prospectus above mentioned. There is no question but that 
the représentations as to the earnings of the electric company, as I 
hâve stated them, were made. The issue between the parties on this 
branch of the case is as to their truth or falsity. Complainant, I 
think, has not only failed to establish the falsity of thèse représenta- 
tions, but the proofs show, or tend to show, that the earnings were 
as represented. The main argument of complainant in this connec- 
tion is that, if the earnings of the company had been as large as rep- 
resented, there would hâve been no occasion for défendant to hâve 
made to said company the advances of money which he did make. 
This argument is inconclusive; its inflrmity lying in the fact that the 
advances made by the défendant, with two or three exceptions, were 
applied, not to operating expenses, but to extensions or bettermems 
of the plant. Two reports of the eompany's business (one for the 
month of September, and the other for the month of October, 1895) 
are in évidence ; and thèse reports show that the net earnings of the 
company for the former month were $457.59, and for the latter 
$426.64. Thèse amounts are largely in excess of what the earniujïs 
were represented to.be. It is true that in the month of March, 1890, 
the income was considerably below the represented monthly earn- 
ings. The small receipts for that month, however, are suiSciently 
accounted for by an injudicious raising of rates made by the theu 
président of the company, John B. Stevenson, 3d, which is testifled 
to by several witnesses, — chiefly, George Hayler, Jr. The testimony 
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of this witness, who for more than two yeara was saperintendent or 
manager of the company, and thorouglily acquainted with its opéra- 
tions, including receipts and expenditures, together with the state- 
ments taken by him and other witnesses from the bocks of the Com- 
pany, satisfles me that the représentations made by the défendant as 
to the earning capacity of the electric plant were well founded. 

2. There is a sharp conflict of testimony in regard to the alleged 
représentation that the stockholders in said company were exempt 
from Personal liability for its debts. The évidence, however, con- 
vinces me that the représentations on this subject were conflned to 
the liability of stockholders under the $50,000 mortgage. That mort- 
gage provides: 

"Article VII. That it Is expressly agreed by and between the sald trustée 
and the sald electric company, and is expressly agreed and assented to by 
each of the holders of said bonds, and of any and ail of them (and each such 
holder, by the acceptance and holding of such bonds, or any of them, doea 
thereby expressly agi-ee and assent to this article), that ail liability of stock- 
holders of said electric company, in respect of said bonds, and each of them, 
whether statutory or otherwise, whether partial, ratable, joint, or several, is 
hereby expressly waived and released; but nothing in this article shall be 
deemêd to affect or in any wise limlt the liability of the corporation, said elec- 
tric company, itself." 

This article itself is a déclaration that under the gênerai laws of 
Ohio there is a liability on stockholders for the debts of the company; 
otherwise, how could liability be "waived and released"? It must be 
borne in mind that, according to complainant's testimony, the terms 
and provisions of this mortgage were f uUy known to him. The same 
is true of the défendant. Under thèse circumstances, it is improb- 
able that the défendant would hâve represented, or that the complain- 
ant would hâve confided in any représentation to the eflect, that 
stockholders generally were exempt from liability for the debts of the 
corporation. 

3. Complainant has failed, in my opinion, to show that the net 
earnings of the Van Wert Gaslight Company were not |2,524.64 In 
the year 1892, or that they did not thereafter moderately increase. 
There is another reason, however, why complainant is not entitled to 
relief on account of thèse last-mentioned représentations, namely, 
that they were made by the défendant, not upon his own knowledge, 
but from data furnished by the gaslight company, which he believed 
to be reliable, and which were equally accessible to the complainant. 

4. As to what représentations were made by the défendant in réf- 
érence to the 135,000 mortgage, the évidence is again conflicting. 
There is no doubt but that complainant knew that said mortgage had 
been authorized. This he admits, but testifies positively that défend- 
ant represented to him that none of the bonds secured by that mort- 
gage had been issued, and that ail of them were then in his posses- 
sion. Défendant dénies that he made any such représentation, but, 
as he states himself, his recollection of what he did represent is not 
deflnite. On this issue the évidence strongly preponderates in favor 
of complainant. The testimony of défendant, so far as material hère, 
is as foUows: 
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"Q. Did you make any statement to hJm at that time to the effect that the 
$35,000 bonds had nerer been issued, and were not outstanding? A. I hâve no 
recollection of any snch statement. Q. Would you likely hâve remembered 
it, if you had made it? A. I think so. I think so. Q. Did you make any 
statement to him at that time that ail of the bonds were still in your posses- 
sion, and never had been issued? A. No, sir; never made any such state- 
ment. Q. Was there any conversation between you and Mr. Stevenson with 
référence to the outstanding debts of the company, or vi'hat they amounted 
to, or to whom they were due? A. Very little, I think. Q. Was there any? 
Did you give him a statement as to what the debts were, or did he ask you? 
A. I don't think that he asked me, though I cannot speak positive as to that. 
I know that I agreed to pay everything except the $50,000 mortgage. Q. 
You may state whether at any time when he was hère, or at any other time, 
you represented to him that none of the $H5,000 Issue of bonds had been issued, 
and that they were ail in your possession. A. If I had represented auything, 
I would hâve stated that they were under our control. I hâve no recollection 
as to representing anything about them. He had been at Van Wert. Q. 
Did you and he enter into any discussion of that matter at ail,— as to the con- 
dition of the securities? A. It is barely possible. Q. Hâve you any présent 
recolleetion as to It? A. Not definite enough— " 

Hère the witness' attention was called to another subject. 

Thus it will be seen that while there is, in one place, an express 
déniai by the défendant of his- having stated that ail of the bonds se- 
cured by the |35,000 mortgage were in his possession, and never had 
been issued, yet his testimony, as a whole, shows hesitancy and doubt 
as to what he did represent on the subject. Particularly is this true 
of the folio wing answer, which is also signiâcant in other respects : 

"If I had represented anything, I would hâve stated that they were under 
our control. I hâve no recollection as to representing anything about them. 
He had been at Van Wert." 

If the défendant had made the représentation hère indicated, — ^that 
the bonds were under his control, — it would hâve been substantially 
what complainant asserts was represented, namely, that none of the 
bonds were outstanding, because bonds held by other parties, either 
in absolute ownership, or as collaterals, could not, in any just sensé, 
be said to be under defendant's control. Furthermore, it will be ob- 
served that the défendant nowhere claims that he informed complain- 
ant of the true condition of the bonds covered by the $35,000 mort- 
gage, namely, that |20,000 of them were held by the Van Wert Na- 
tional Bank, and |7,500 of them by the Bass Foundry & Machine 
Works. On the contrary, he says that he has no recollection of hav- 
ing made, in his interviews with complainant, any représentations 
about them. Now, if complainant was not informed verbally of the 
real facts concerning the bonds last mentioned, then the statement 
made impliedly in the prospectus, and expressly in the contract, that 
the 150,000 mortgage was the first and only mortgage, was the only 
représentation on the subject. That représentation, being false, 
could hâve been overcome only by proof of oral explanations of the 
facts as they really existed, yet défendant testifles that he has no 
deflnite recollection of any such explanations; and therefore, on his 
own testimony, this branch of the case is clearly against him. 

Leaving out of view, however, the vulnérable points of defend- 
ant's testimony, and allowing his déniai equal weight with complain- 



STEVENSON V. MARBLB. 29 

ant's affirmation, still there are other évidences in the case whicti 
turn tlie scales in favor of complainant, and thèse évidences are 
documentary proofs of the most unmistakable character. The 
prospectus, to which I hâve already referred, states the bonded in- 
debtedness to be f50,000. The language of the contract itself is 
still stronger, and more explicit. It, in tei-ms, déclares the |50,- 
000 mortgage to be the flrst and only mortgage. Both parties, it 
must be remembered, were f amiliar with this contract. It was signed 
in duplicate; the original draft having been prepared by the complain- 
ant, and the other copied by the défendant, who, besides, testiflies that 
he read the contract, "and thought it embodied the most pertinent 
thlngs." Now, since it was expressly represented in the contract 
that the $50,000 mortgage was the flrst and only mortgage, and 
since complainant knew that the |35,000 mortgage had been author- 
ized, it necessarily follows that he was informed either that the bonds 
secured by the $35,000 mortgage had not been issued, or, if issaed, 
that they had been paid off, and the mortgage lien thus discharged. 
There is no proof of any représentation to the eiïect that said bonds 
had been issued, and subsequently paid off. Therefore the repré- 
sentation must hâve been that said bonds and mortgage, though 
authorized, were never in fact used. Besides, some of the évidence 
on which the défendant himself relies supports this conclusion. G. 
L. Marble testifles, among other things, that he told the complainant 
that the bond issues were entircly under his control. This lan- 
guage accords with complainant's testimony as to what défendant 
represented, namely, that the bonds had never been used, and were 
in his possession. In no other way could they hâve been entirely 
under defendant's control. If the bonds were held by other par- 
ties, either as purchasers or pledgees, it is obvions that they were 
not entirely, or at ail, under the control of the défendant; and that 
they were not, at the date of the contract, so controlled, is shown 
by the undisputed fact that, although défendant immediately there- 
after began his efforts to secure their surrender to him, it was seven 
months and a half before he succeeded in obtaining possession of 
them, so as to enable him to cancel the mortgage. Mr. G. L. Marble, 
referring to a conversation between himself and the complainant at 
Van Wért just before complainant made the contract with défend- 
ant, further testifles thus: 

"I remember distinctly that the question of the mortgages came np, and 1 
said to him that if he purchased tlîe eleetric light plant, and desired to float 
bonds on it, he could either use the thirty-flve thousand dollar mortgage or 
the fifty thousand dollar mortgage; either one or the other could be canceled 
or used at his pleasure." 

Hère, again, complainant was impliedly told that, of the bonds 
covered by the $35,000 mortgage, none were ontstanding; otherwise, 
how could they hâve been canceled at his pleasure? Again, after 
complainant had consummated the trade with défendant, and re- 
turned to Van Wert, Mr. G. L. Marble testifles that: 

"He told me their trade had been made, and he showed me the contract of 
his purchase of the twenty-five thousand of the flf ty thousand bonds, and two 
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hundreâ and flfty-flve shares of stock, and I told him then that 1 would at once 
prépare a release for tbe thlrty-five tliousand dollar mortgage, and send It to 
father for exécution," etc. 

Is not this manifestly in line with the previous représentation tkat 
said mortgage was ready for cancellation? To the same eflect was 
the correspondence between thé complainant and G. L. Marble in 
référence to the formai release of the $35,000 mortgage. The mate- 
rial parts of this correspondence are as follows : 

"Van Wert, Ohio, Dec. 11, 18^. 
"John B. Stevenson, Jr., Esq., Philadelphia, Penna.— Dear Sir: I Inclose sat- 
isfaction pièce (copy) that I hâve sent father for exécution. Under oui laws, 
the simplest release on the margin of the record is sufflcient, but my expérience 
with corporate mortgages has been that Investors were better satisfied to 
hâve such matters in fuU formality. Should your counsel suggest any 
changes, I will gladly make them. * • • 

"Truly, G. L. Marble." 

"Forest Building, 119 S. 4th St. 

"Philadelphia, Dec. 14th, 1895. 
"G. li. Marble, Esq., Van Wert, O.— My Dear Sir: Referring to your letter 
llth inst., would say that anytbing relatlng to any indebtedness excepting 
the mortgage securing the $50,000 bonds agalnst the Electric Light and Power 
Co., your father was to pay ofC. With due appréciation, I would rather not 
assume any responsibiiity. Your suggestions, however, appear to be proper 
and necessary. * * * 

"Very resp., etc., John B. Stevenson, Jr." 

Mr. Marble's letter, which was written just 12 days after the date 
of the contract now sought to be rescinded, unquestionably and 
clearly implies that the mortgage referred to was then ready for can- 
cellation, which situation could hâve existed only on the theory that 
none of the bonds were outstanding. Nor is there in Mr. Steyen- 
son's response anything to the contrary. But it is insisted by de- 
fendant that said bonds (that is, those covered by the $35,000 mort- 
gage) were issued by the electric company as collaterals for pre-ex- 
isting debts of said company, and that this was not such an issu- 
ance of the bonds as rendered the company liable on them. In 
support of this contention, défendant cites the case of Farmers' 
Loan & Trust Co. v. San Diego Street-Car Co., 45 Fed. 518. That 
case, howerer, has no application to the case at bar, as the facts 
in the two cases are entirely dissimilar. Hère the bonds were not 
issued, without authority, as collaterals for pre-existing debts of the 
electric company, but the manner of their issuance was as follows: 
The electric plant was first established in Van Wert in December, 
1889. The company, which then owned and operated the plant, 
was wound up in 1892, and its property disposed of at judicial 
sale. The real purchaser of the property was G. L. Marble; the 
funds being furnished by his father, J. M. C. Marble, and the pur- 
chase being made in the name of A. V. Rice. Soon thereafter, A. 
V. Rice, in whose name the property then stood, conveyed the same 
to the new electric company; the considération of such conveyance 
being the capital stock of the company, amounting to |50,000, and 
$35,000 of the bonds of the company, — thèse bonds being the $35,- 
000 issue of January 2, 1893, to which the pending controversy re- 
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lates. The bonds afterwards passed into the hands of the défend- 
ant, J. M. C. Marble, to reimburse or secure him for the moneya 
which he had f urnished in connection with the enterprise. The his- 
tory of tiiis transaction, in part, as appears from the testimony of 
John E. Marble, was entered upon the ledger of the new electric 
Company as follows: 

1 
September, 1892. 
Sept. 1. Plant, Dr. ' 85,000 00 

The plant of the Citizens' Electric Light and Power was 
purchased at judicial sale, May 3rd, 1892, by Amerlcus 
V. Eice, in the interest of this company, then proposed to 
be formed; said plant being located at Van Wert, Ohio. 

On thls day, this, the electric light and power com- 
pany, having heretofore been duly Incorporated, sald 
Americus V. Rice eonveys the said plant to this com- 
pany at the agreed valuation of $85,000, further agree- 
Ing to make improvements thereon to cost not exceed- 
Ing $6,375.56; to assign the moneys in bank, from earn- 
Ings, amounting to ?74.84; and to assign the unpaid rev- 
enue accounts accrulng from opération. Sald company 
to assume the current llabilities. Said Rice to take In 
payment $35,000 first mortgage 10-30 gold bonds, 6% 
semlannual, to bear date January 2nd, 189S (but run- 
nlng from January Ist), and $50,000 In stock, or lt8 • 

proceeds; he to take absolutely $4,700 of said stock, 
and the proceeds of the resldue. Until the issue of said 
bonds, said Rice Is credited with the' amount thereof. 

A. V. Rice. Cr 85,000 00 

Capital stock, Cr 50,000 00 

Van Wert National Bank, with whom the account 

of this company is kept, Dr 74 84 

To moneys on hand from opération of plant by A. 

V. Rice, revenue, Cr 74 84 

The testimony of G. L. Marble explains the original issuance of 
thèse bonds more fuUy, but to the same effect. For instance, the 
following appears in his testimony: 

"Q. Who was the purchaser at the Judicial sale7 A. Myself. Q. What 
price was paid for it? A. I don't remember. I think it was $19,500. I 
want to say that the purchase was made in the name of A. V. Rice." 

Again, in answer to the question, "State whether that thirty-âve 
thousand bond issue was ever sold regularly to any person," he an- 
swers: 

"No, sir; except in the way I hâve stated. In the reorganizatlon of the 
plant, the bond issue and the stock issue was, as stated on the journal, to be 
taken by A. V. Rice, and the plant furnished complète for it,— that is, that the 
Improvements that were then eontemplated were to be completed; General 
Rice' s connection with it being simply the channel of Issulng the securities for 
that purpose." 

After the bonds were thus regularly issued, they were, by the de- 
fendant, or with his consent," pledgéd, .|20,000 to the Van Wert Na- 
tional Bank, and |7,500 to the Bass Foundry & Machine Works. 
So that the bonds in the case at bar are not open to any of the objec- 
tions that were urged against the bonds in the case of Fanners' Loan 
& Trust Co. V. San Diego Street-Car Co., supra. There are yet other 
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reasons why tliat case does not apply hère, but, in view of what I 
hâve just said, it is unnecessary to enumerate them. 

But défendant further contends that if it be conceded that the 
alleged représentations as to the bonds were made, and were false, 
still complainant is not entitled to équitable relief, because no injury 
resulted from such représentations. This contention, to my mind, 
is not well taken. At the date of the contract, and at the time when 
complainant gave notice of its rescission, April 14, 1896, and also at 
the commencement of this suit, April 29, 1896, the évidence indis- 
putably establishes that, of the |35,000 bond issue, there were out- 
standing $27,500. Surely no argument is necessary to show that 
this bonded indebtedness, and the mortgage securing it, impaired the 
value of the stock of the electric company, and also of the bonds se- 
cured by the |50,000 mortgage. Neither said stock nor bonds could 
possibly hâve been worth at the time of the contract, or at the com- 
mencement of this suit, what they would hâve been worth if the 
135,000 mortgage had not been a lien upon the property. This is 
well illustrated by the action of the Van Wert National Bank in post- 
poning a substitution of the new for the old bonds until ail of the 
latter were surrendered. Mr. Brumbach testilies that he told Mr. 
Stevenson that the $20,000 bonds of the first issue were ready to be 
delivered for cancellation as soon as the other $15,000 were taken 
up. Why was it that the bank required the whole of the old issue to 
be taken up before accepting the new? Obviously, because $25,000 
in the bonds of the new issue would not be as valuable as even $20,- 
000 of the old issue, so long as any considérable part of the latter 
were oufstandiag. Defendant's counsel suggest, in this connection, 
that complainant held the promise of défendant tO pay ofE and dis- 
charge the $35,000 mortgage, and that there is no évidence that 
défendant was insolvent, or unable to do so. Thèse circumstances 
do not remove from the case the élément of injury to which I hâve 
adverted ; for common expérience instructs us that a lien upon prop- 
erty will prejudicially affect its value, whatever may be the ability 
of the debtor, outside of the incumbered property, to meet the obliga- 
tion which the lien secures. Persons who contemplate purchasing 
will not readily accept titles thus incumbered or clouded. It is true 
that in July, 1896, the bonds were surrendered and the mortgage 
canceled; but complainant's right to â rescission of the contract 
must be determined by the facts, concerning the bonds, as they ex- 
isted at the time of the contract, or not latèr than the commencement 
of the suit, and caunot be afifected by what may hâve subsequently 
transpired. I repeat that when the suit was brought the lien for 
$27,500 on the property of the electric eompany must necessarily 
hâve impaired the value of the bonds of said company, secured by a 
suboi-dinate lien, as well as the value of the stock of the company, and 
that complainant's right, accruing in part therefrom, to rescind the 
contract, could not be defeated by a discharge of the prior lien after 
suit was brought. Thomas v. Coultas, 76 111. 493 ; Merritt v. Kobin- 
son, 35 Ark. 483. From the syllabus in Thomas t. Cîoultas, supra, I 
extract the foUowing: 
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"Where a party filed a blU to rescind a contraet for the exchange of lands 

on the ground of fraud in concealing tlie fact of tliere being judgments which 
were liens on defendant's lands at tlie time, tlie discliarge of sucli liens, after 
bill flled, wlll not afCect tUe complainant's rights in the least. Xhe flling of 
the bill in such a case is a rescission, and an élection to recover back the 
property given in exchange, and the complainant, after that, could not revive 
the contraet without the defendant's assent." 

In Merritt v. Robinson, supra, the second and third paragraphs of 
the syllabus, omitting headlines, are as foUows: 

"(2) * • • If a vendor sells goods which he knows to be mortgaged, 
without glving , Information thereof to the purchaser, the sale would be 
fraudulent. Thé suppression of the truth is équivalent to a falsehood, when 
the vendor Is under obligation to disclose the truth. (3) • • * Fraud 
avolds a contraet ab Initio, and the party committing It can take no advantage 
of it, nor acquire any rights or interest by means of It. If, therefore, the 
vendor of mortgaged goods, knowing of the mortgage, conceal it from the 
vendee, the vendee may, on discovering the fraud, treat the contraet as void, 
and rescind It, by retumlng, or offering to return, the property, and demanding 
that given in exchange for it; and the vendor cannot defeat his right to 
rescind by afterwards procuring a release of the property from the mortgage." 

Défendant further insists that complainant did not rely upon the 
représentations as to the bonds, but upon defendant's promise to pay 
ofl the debts of the company. With this I* cannot agrée. It is not 
necessary to the rescission of a contraet, for fraudulent représenta- 
tions, that the complaining party should hâve relied solely upon such 
représentations, but it is sufficient if they constituted one of the 
material inducements to his action. 2 Bigelow, Frauds, 497, 554; 
James v. Hodsden, 47 Vt. 127; SafEord v. Grout, 120 Mass. 20; Fish- 
back V. Miller, 15 Nev. 428. While defendant's promise to pay ofl 
the debts of the electric company W&s broad enough to include the 
bonds secured by the $35,000 mortgage, I am satisfled from the évi- 
dence that the main object of this promise was to provide for floating 
debts, and that, as to the bonded liabilities of the company, com- 
plainant relied largely, if not altogether, upon the représentation 
that the $50,000 mortgage was the first and only mortgage. This 
must be so, since the représentation and promise were parts of the 
same instrument. Besides, complainant testifies positively that the 
représentations as to the bonded indebtedness of the company and 
its earning capacity did influence him in his purchase, and other 
facts of the case conflrm his testimony on this point. That he be- 
lieved there were no outstanding bonds other than those secured by 
the 150,000 mortgage, and that such belief was a material considéra- 
tion with him, are shown clearly by the circumstances that when he 
drew the contraet, which, as already stated, was prepared and writ- 
ten out by him, he inserted therein a clause expressly declaring the 
150,000 mortgage to be the flrst and only mortgage. It is incredible 
that he would hâve consummated the trade, had he known that $27,- 
500 of the $35,000 bond issue were liabilities against the company. 
The price to be paid by him for a little more than one-half of the 
stock of said company, and one-half of the $50,000 bond issue, was 
115,000; that is to say, he was buying, approximately, one-half of 
said stock and bonds on a valuation of $30,000 for the whole. Is it 
reasonable to suppose that he would hâve consummated a trade of 
84F.-3 
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thîs sort Hàà he known that there was a prior mortgage indébtedness 
on the plant of the company almpst equal to its full estimated value? 
I think not. After careful considération of ail the évidence, I am 
satisfied that it was represented to the complainant at the time of 
the contract that the |50,000 mortgage was the flrst and only mort- 
gage on the property of the electric company, whereas, in truth and 
in fact, there were then outatanding, of which the complainant was 
not informed, f 27,500 of the bonds covered by the prior $35,000 mort- 
gage. On this ground, complainant is entitled to a reseission of the 
contract, and a decree to that effect will be entered. 



FIKST NAT. BANK OF OMAHA, NEB., et al. T. ILLINOIS TRUST & 

SAVINGS BANK. 

(Circuit Court, N. D. Illinois. December 24, 1897.) 

PLBD8B— CONSTBUCTION OB' CONTBACT— RlSHTS OF BANK IW COLLATEKAl. Bk- 

OUBITT. 

A note executed to a banlc by a borrower contalned a prlnted récital that 
the maker had deposlted, collatéral securlty for the payment thereof, "and 
also of ail other présent br future demanda of any liind of the aaid bank" 
against the maker, due or not due. It further provided that the bank 
should hâve power to sell the collatéral, and apply the proceeds to the 
payment of the note, and should "return the overplus, if any," to the 
maker. The maker deposited as collatéral certain shares of stock In a cor- 
poration, and subsequèntly increased the amount from time to time in com- 
pllance wlth demands of the bank on the ground that the market value 
of the stock had declined, leavlng the margln below Its requirements. Heîd, 
that the agreement was one of pledge, and to secure payment of the note 
only, as the power to sell was limited to that purpo^e, and that, on 
tender of payment of the note, the bank was not entitled to retaln the 
stock as security for a loan prevlously made from the bank by the maker 
for a term of years on real-estate security, and which had been assumed 
by a subséquent purchaser of the property. 

Bill by the First National Bank of Omaha and Herbert E. Gates 
against the Illinois Trust & Savings Bank. Heard on demurrer to 
bill. 

Esterbrook & Davis, for complainants. 
J. 0. Hutchins, for défendant. 

SHOWALTER, Circuit Judge. On June 28, 1894, John A. Mc- 
Shane, of Omaha, Neb., borrowed from the défendant, a banking cor- 
poration doing business at Chicago, $30,000. A printed blank, used 
by défendant in such cases, was thereupon fiUed out by one of its 
ofiScers, and McShane subscribed the same with his name. The doc- 
ument, barring the date and signature, reads as follows : 

"On demand after date, for value received, I promise to pay the Illinois 
Trust and Savings Bank, or order, thirty thousand dollars in gold coin, or 
U. S. notes, or treasury notes, which are a légal tender, at its office in Chicago, 
with interest at the rate of four per cent, per annum, having deposited wlth 
it as collatéral security for the payment thereof, and also of ail other présent 
or future demands of any kind of the said bank against the underslgned, due 
or not due, 300 shares Omaha Union Stock- Yards Co. stock, the market value 
of which is now Ç^ — . Said bank bas the right to call for any additional 
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securlty satlsfactory to It, and, If the same Is not furnished on demand, may, 
at Its option, déclare thls note Immedlately due and payable, without notice 
to me; and I hereby give the said Illinois Trust and Savings Banli, or its 
assigna, f ull power and authority, on the maturity of tWs note, or at any time 
thereafter or before, at discrétion, to coUect or otherwise couvert said securi- 
tles, or either or any part of them, or any substltute therefor, or any additions 
thereto, and to sell said collatéral securities, or any portion thereof, at public 
or private sale, at the discrétion of said bank, wiûiout advertlslng the same, 
or otherwise giving notice to me (and the said banlî may become the pur- 
chaser at any public sale), and said bank shall apply the proceeds, after the 
payment of ail expenses and attorney's fées attending said collection, conver- 
sion, or salç of the said collatéral securities, to the payment of this note, wlth 
ail Interest due thereon, and return the overplus. If any, to me; and, in case 
the proceeds of said collection, conversion or sale of said collatéral securities 
shall not cover the prineiple, interest, and expenses, I promise to pay the 
deficiency forthwith. And I hereby agrée that said bank shall bave the right, 
at Its option, to change the rate of interest to be paid upon this note, or upon 
any unpaid portion thereof, upon notice In writing, which changed rate I 
hereby agrée to pay unless the amount of principal and interest then due is 
paid forthwith. A notice mailed to my address shall be deemed a sufflcient 
notice of the change of rate." 

The par Talue of the shares mentloned was |100 per share. The 
market yalue on June 28, 1894, was |120 per share. It is the prac- 
tice with Chicago banks to insist that the value of the collatéral de- 
posited with a given note shall exceed the sum borrowed by some 20 
or 25 per cent, and if, owing to fluctuations in the market, the value 
of the collatéral déclines, the banker wiU usually demand additional 
collatéral. On January 8, 1895, défendant bank mailed to McShane 
the foUowing letter: 

"Chicago, January 8, 1895. 

"J. A. McShane, Esq., Omaha, Neb.— Dear Sir: Please add to your margin 
on demand loan, and oblige, W. H. Reid, 3rd V. P. 

"30,000, 27,000. 

"300 Omaha Sk. Yds. 
"3,000 short." 

On January 16, 1895, défendant bank sent to McShane a second 
letter, as foUows: 

"Chicago, Jan. 16, 1895. 
"Mr. John A. McShane, Omaha, Neb.— Dear Sir: Referring to our letter of 
the 8th inst, would say that we are still without reply to same. Our last 
quotation on Omaha Stock Yards was 95. At this price you are short about 
?11,000. Please forward additional collatéral at once, and oblige, 

"Very truly yours, Jas. S. Gibbs, Cash." 

On January 21, 1895, défendant bank sent to McShane a third let- 
ter, as f oUows : 

"Chicago, Jan'y 21, 1895. 
"J. A. McShane, Esq., Omaha, Neb.— Dear Sir: Please add to collatéral on 
your demand loan, Stock Yds. quoted to-day 111, Your attention will oblige, 
"Very respectfuUy, W. H. Reid, 3rd V. P." 

On January 28, 1895, McShane replied as follows: 

"Omaha, Jan'y 28th, 1895. 
"Mr. W. H. Reid, 3rd V. Pt. 111. T. & S. Bank Chicago, Chicago, lU. Dear 
Sir: I am In receîpt of your favor of the 21st inst., in regard to additional 
collatéral, and, replylng thereto, I will say that I expect to be in Chicago 
wlthln a day or two, and wlU arrange the matter satlsfactory. 

"Tours, very truly, [Signed] John A. McShane." 
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Pursuant to the demand in the forçgoing letters, McShanc, on the 
5th of February, 1893, delivered to the défendant bank 30 addi- 
tiônal sbares of the Omaha Union Stock- Yards Company, making a 
total of 330 shares. On July 31, 1895, McShane borrowed |25.000 
more from the bank, and put up as collatéral security 250 shares of 
the Omaha Union Stock- Yards Company stock, and signed a second 
document, tendered by the bank, the same being the printed f orm pre- 
yiously used fllled out with the amount of the new loan and the spéci- 
fication of the collatéral. The total of the two notes thus became 
f 55,000, there being 330 shares as collatéral for the flrjrt and 250 
shares as collatéral for the second. On January 8, 1896, défendant 
bank sent to McShane the following letter: 

"Chicago, Jan. 8, 1896. 

"John A. McShane, Bsq., Omaha, Neb.— Dear Sir: Please add to the col- 
latéral on your loans with uB, and oblige, 

"Tours, truly, Jas. S. Gibbs, Cash. 

"580 Sh. Cmaha S. Y'ds. 

"Loans, $55,000." 

On January 16, 1896, McShane responded with the following letter, 
inclosing therein certificates for 50 additional shares of said stock : 

"Omaha, Neb. Jan'y 10/96. 
"111. T. & S. Bank, Chicago, 111.— Dear Sir: In compllance with your letter 
of the 8th inst., I inclose you herewith 50 shares of Union Stock-Yards stock 
as additional collatéral with my loan, màking 630 shares held by you. Trust- 
Ing this will be satisfactory, I am 

"Yours, very truly, [Signed] John A. McShane." 

Shortly before January 20, 1896, the bank demanded a still f urther 
security, and on the day last mentioned McShane delivered to the 
bank 50 more shares. On May 12, 1896, défendant sent to McShane 
another letter, as follows: 

"Chicago, May 12, 1896. 
"J. A. McShane, Esq., Omaha, Neb.— Dear Sir: 85 is highest for Stock- 
Tards stock. Please give us addJSional margin, and oblige, 

"680x85=58,800 W. H. Reid, 3rd V. P. 

20% 11,360 



?47,440 
"Need Ç10,000 more. Loan, 55,000." 

Responding to this, McShane delivered to the bank certificates for 
100 more shares of the said stock-yards stock. The bank now held 
the two demand notes, together with 780 shares of the stock as col- 
latéral thereto. Three hundred and thirty shares had been deposited 
as collatéral to the flrst note, 250 shares as collatéral to the second 
note, and 200 shares had been sent in response to the demands here- 
tofore referred to, which concerned both notes. On the 16th of Octo- 
ber, 1896, McShane, being liable to the complainant the First National 
Bank of Omaha on demands aggregating some $75,000, and desiring 
further advances, by an instrument in writing sold, assigned, and 
transferred to complainant Herbert E. Gates, as trustée, ail of the 
shares of stock already mentioned herein, subject to the lien of this 
défendant. He had represented to the complainant bank and to Mr. 
Gates that the défendant held said shares of stock as collatéral 
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security for a debt of $55,000, and no more, and Gates was author- 
ized, in the writing last mentioned, upon payment of the $55,000 de- 
mand, to receive and hold the shares. It appears from other aver- 
ments in the bill that the purpose of the transfer to Gates was to en- 
able the complainant the First National Bank of Omaha to pay the 
155,000 jdebt to the défendant bank, and then use the stock as security 
for the prior indebtedness of McShane and an additional advance of 
$4,598.25 made by it to McShane. On the lOth day of February, 
1897, complainants tendered to the défendant bank the sum of $55,- 
000, together with the interest upon the two demand notes heretofore 
mentioned, and demanded that the 780 shares of stock be turned over 
to them, at the same time exhibiting the instrument of assignment 
by McShane to Mr. Gates as trustée. It further appears from the 
bill that on May 1, 1892, McShane had borrowed from the défendant 
bank the sum of $100,000, for which at that time he gave his promis- 
sory note, payable in five years from that date, together with a trust 
deed conveying certain real estate to secure the payment of said note. 
In May, 1892, McShane sold the property described in the trust deed, 
and the purchaser from him assumed and agreed to pay the said note 
as part of the considération for the property. At the time of the 
tender last mentioned this note was outstanding, due, and unpaid. 
By reason of the words, "and also of ail other présent or future de- 
mands of any kind of the said bank against the undersigned, due or 
not due," in each of the demand notes hereinbefore mentioned, the 
défendant bank insisted that the 780 shares were held by it as se- 
curity, not only for the principal and interest of said two demand 
notes, but for the prior note for $100,000. Défendant thereupon re- 
fused to accept the tender above mentioned, and to deliver the stock. 
The tender by the complainants bas been kept, and is still good, the 
défendant having waived the payment of the same into court by stipu- 
lation. It further appears from the bill that ail of the shares except 
the 300 originally deposited upon the first demand note and the 250 
originally deposited on the second demand note were borrowed by 
McShane from one John A. Creighton at the times when the several 
deposits were made as already detailed. The borrowing of the flrst 
30 shares was upon the représentation of Mr. McShane to Mr. Creigh- 
ton that the same was to go as additional collatéral security upon 
the one note for $30,000. The subséquent advances by Mr. Creigh- 
ton were made upon the représentation by Mr. McShane that the 
stock so advanced was to go as additional security for the two de- 
mand notes, aggregating $55,000; and prior to the last advance of 
the 100 shares by Creighton to McShane the latter exhibited to the 
former the letter of May 12, 1896, hereinbefore quoted. Said addi- 
tional certiflcates of stock had been issued to said Creighton, and he 
had indorsed the same in blank. Creighton had no knowledge of 
the terms of the two demand notes, or of the claim on the part of the 
défendant bank whereby it proposed to hold the said shares of stock 
as security for the $100,000 note, until about the 6th of February, 
1897. He thereupon, and on the lOth day of February, 1897, and at 
the time of the tender and demand hereinbefore mentioned, notified 
the défendant bank in writing that he had loaned to McShane the 230 
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shares of stock for the purpose of being hj'pothecated to secure the 
155,000 and interest, and for no other purpose, and that he had sub- 
sequently assigned thèse shares to Gates, trustée; the sensé of the 
bill being that Creighton, for the beneflt of McShane, and to secure 
to the complainant bank McShane's indebtedness (for a large portion 
of which Creighton himself was surety), had turned over the shares 
to Gates. The bill prays, among other things, for an order of court 
directing the défendant to deliver to complainants the pledged stock 
upon payment of the $55,000 and interest. 

A simple lien — that is to say, a right to detain chattel property 
until a given debt be paid, but without any right to sell and apply 
the proceeds in payment — is one thing; a pledge, since it implies the 
right in the depositary to sell the deposit, and apply the proceeds to 
the debt it was given to secure, is another. Shares of stock put up 
as collatéral security coustitute a pledge. The two demand notes 
in the case at bar are the same in form. For convenience, I refer to 
that of June 28, 1894. This instrument does not croate a mère lien, 
as distinguished from a pledge. The stock deposited was to be "col- 
latéral security." The language of the instrument not only does not 
express the intent that the stock, or any part of it, was to be simply 
detained without power to sell, but it afôrmatively déclares the right 
to sell. McShane is made to say: "I hereby give the Illinois Trust 
and Savings Bank » » » fuU power and authority ♦ * • 
to sell said collatéral securities * * * at public » * • sale." 
Then foUow the words: "And said bank shall apply the proceeds, 
after payment of ail expenses, * * * to the payment of this 
note, with ail interest due thereon, and retum the overplus, if any, 
to me." The terms of the instrument corer any and every sale of 
any and every share of stock deposited which the status of that prop- 
erty as a pledge would hâve authorized. It is then declared that the 
proceeds of any sale must be applied on the one spécifie demand, and 
the overplus, ïi any, returned to McShane. That the property de- 
posited may be sold by the pledgee to pay the debt which such prop- 
erty was intended to secure is part of the définition of a pledge. 
Without such right of sale, there can be no pledge ; nor can a given 
chattel hâve the status of a pledge as to any debt for the payment of 
which the pledgee is not authorized to sell; nor, as between parties 
not under disability, could there be a decree ordering sale of property 
as a pledge in any case where the pledgee did not himself hâve the 
right to sell. A court of chancery does not croate rights. It can 
only decree and enforce a right already vested in the complainant. 
An agreement between parties that a spécifie chattel held by one 
should not be sold to pay a designated debt otherwise than by decree 
of court, is conceivable. What such an agreement would amount to, 
and how it should be classifled, need not be discussed. The sensé 
that, as concerns the note of 1892 for $100,000, the défendant bank 
had the right to detain the stock, but no right, in any event, to sell 
the whole or any part of it, is not, as I conçoive, to be extracted from 
the agreement which the défendant bank made with McShane. The 
argument that, as concerns the note of 1892 for $100,000, the stock 
is subject at least to a right of détention, or that as to said note there 
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is at least a lien which may be foreclosed in a court of equitjj seems 
to me unsound. The spécification in the contract that the proceeda 
of a sale by the bank of the stock deposited with that contract must 
be applied on the $30,000 demand, and the overplus returned to 
McShane, is tantamount to a statement that said stock is pledged to 
secure that one demand, and no other. The additional 30 shares 
were sent in response to a call, which meant that it should becomc 
part of the pledge for the one demand and no other. The second 
demand note is like the flrst. The additional 50 shares, and the 50 
shares foUowing, and the 100 shares stiU later were sent in response 
to calls, which meant that they should be collatéral to the aggregate 
debt of $55,000, and to no other demand. I do not concur in the 
view that McShane had bound himself to send the 230 additional 
shares. He simply chose to do it in response to the letters written 
from the bank, and he must be held to hâve done it on the under- 
standing and for the purpose expressed in those letters. 

It is urged that the words, "and also of ail other présent or future 
demands of any kind of the said bank against the undersigned, due 
or not due," in each of the contracts, must bave a meaning, and that, 
as applied to the facts, the meaning is that the overplus, in the event of 
sale, should be returned to McShane only in case the note of 1892 be 
paid, otherwise.to be applied on said note. The context does not 
warrant this construction. The vs'ords in question were merely part 
of the printed formula used by the bank as applicable to niany vary- 
ing transactions. In the light of the subséquent writings passing 
between the défendant bank and McShane, it is obvions that he 
and the bank offtcer, in failing to erase the words mentioned, did not 
think of the note of 1892 as being a demand within the meaning of 
said words. They evidently thought of thèse words as including 
any and ail such demands as might arise in the course of commer- 
cial banking. At that time there was not, nor might there ever be, 
any such demand against McShane, other than the spécifie note for 
130,000. On this view, the words quoted were innocuous; it could 
make no sort of différence whether they were erased or left standing. 

It is urged that the words, "and return the overplus, if any, to me," 
are answered if the défendant bank, after selling the 780 shares, and 
paying the $55,000 with part of the proceeds, shall apply the remain- 
der to th.e note of 1892 for $100,000. I think not. McShane did not 
part with his liberty to dispose of the overplus as he saw fit. The 
défendant bank contracted to return the overplus. This means that, 
in case of sale, the overplus ceased to be within the dominion of the 
bank for any purpose of its own ; that such overplus must go back to 
McShane, or to his assignée. 

The counsel for the défendant suggests the theory of a banker's 
lien as applicable to the case. Assuming that there could be such a 
lien for a demand like that of 1892, how could such lien be asserted in 
the face of an express contract by the bank to the contrary? It oc- 
curs to me that possibly the présent controversy might bave been de- 
termined in an action of replevin, but counsel bave agreed to test 
the rights of the parties by this Mil. I assume, therefore, that the 
case bas a footing on the equity side of the court. The demurrer to 
the bill is overruled. 
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TTNITBD STATES v. DES MOINES TALLEY E. 00. et al. 
(01r(?ult Court of Appeals, Eighth Circuit. December 13, 1897.) 

No. 816. 

1. PtiBLio Lands— Gbants to Statks fob Poblic "Wokks— Erroneous Certi- 
fication— Confirmation. 

XJnder tlie aet of March 3, 1871 (16 Stat. 582), wbereby the United States 
coiiflrmed to the state of lowa and Its grantees certain lands erroneously 
certifled to the state by the secretary of the Interior, under the grant of 
July 12, 1862, for aiding in the improvement of the Des Moines river (12 
Stat 543), the United States is estopped from asserting any claim or right to 
such lands. 

8. Bame. 

In an aet conflrming to a state lands erroneously certifled to It under a 
grant for internai Improvements, a provlso that nothing in the aet shaU be 
construed as to adversely afCect any existing right or title, or right to ac- 
quire title, under the homestead and pre-emption laws, etc. (Aet March 
3, 1871; 16 Stat. 582), does not reserve to the United States the privilège 
o( Itself asserting the rlghts of homestead clalmants. 

8. JUDGMBNTS— ESTOPPEL AGAINST UnITKD StATES AS FOHMAL PaRTT. 

In a suit In whieh the government has no interest, but whlch is brought 
in Its name by a private party, to enforce hls own rights, a prior adjudica- 
tion by a state court, determining the same Issues adversely to him, is 
available as a défense, notwithstanding the formai présence of the United 
States as party. 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

On March 6, 1893, the United States of America exhlblted its amended bill 
of complaint against the Des Moines Valley Kaiiroad Company, James O. West, 
and Sylvester M. Fairchild, the appellees, wherein it prayed that a certiflcate 
whereby the secretary of the interior certifled certain lands to the state of 
lovra, and a patent for said lands subsequently granted by the state to the 
Des Moines Valley Railroad Company, and several mesne conveyances where- 
by said lands had ultimately been conveyed to James O. West, one of the ap- 
pellees, might each be c-anceled, set aside, and held for naught, and that said 
James O. West be forever estopped from asserting a title thereto under the 
aforesaid certiflcate, patent, and mesne conveyances. The lands whlch are 
affected by the bill of complaint are situated In Dlckinson county, lowa, the 
same being the N. i^ of the N. B. ^4 and lot No. 3, ail in section 26, township 
99, N., of range 37 W. of the fifth P. M. 

The controversy arises out of certain oongressional législation in aid of the 
Improvement of the navigation of the Des Moines river, which législation be- 
gan with a grant of lands in ald of the Improvement of the river, whlch was 
made by the United States to the state of lowa on August 8, 1846. 9 Stat. 
77, c. 103. Several acts relative to the subject were passed at varions times 
between August 8, 1846, and March 3, 1871, but the material facts, so far as 
they are relevant to the présent controversy, may be stated as follows: By an 
aet approved on July 12, 1862 (12 Stat. 543, c. 161), congress extended the 
original grant of 1846 so as to inelude in the grant to the state in aid of the 
improvement of the navigation of the Des Moines river every alternate section 
of land deslgnated by odd numbers lying within flve miles of the river between 
the Kaccoon Fork of the river and the northern boundary line of the state 
of lowa. Prior to that tlme the original grant had been construed as not ex- 
tending above the Raccoon Fork. Railroad Oo. v. Litchfleld, 23 How. 66. 
On the assumption that certain lands which would fall within the extended 
river grant had been sold or otherwise disposed of by the United States prior 
to the extension of the grant, congress, by the aet of July 12, 1802, authorized 
the secretary of the Interior to set apart an equal quantity of other lands 
within the state of lowa to make good such deflciency. Under such authority 
a large quantity of land, including the tract of land now in controversy, was 
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set apart by the secretary o( the interlor, and certifled to the state of lowa 
on June 14, 1866, to supply a deflciency in the extended river grant whlch was 
supposed to hâve been created by a grant made to the state of lowa on May 
15, 1856, to aid in the construction of a railroad from Dubuque, lowa, to Sioux 
City, lowa. 11 Stat. 9, c. 28. The lands which were so certifled to the state 
were subsequently patented by the state to the Des Moines Yalley Railroad 
Company, the lands in controversy In this action havlng been so patented on 
Pebruary 25, 1869. It was subsequently decided, however, that no deflciency 
was created in the extended river grant by the act of May 15, 1856, above cited, 
for«reasons whlch are fully stated in Wolcott v. Des Moines Co., 5 Wall. 681; 
also In Homestead Co. v. Valley Railroad, 17 Wall. 153; and that the assump- 
tlon whlch had led to the sélection and certification of lands to the state on June 
14, 1866, was erroneous. Nevertheless, congress saw fit to confirm the action 
which had been taken by the secretary of the Interlor on June 14, 1866, under 
the act of July 12, 18G2, by another act approved on March 3, 1871 (16 Stat. 
582, c. 129), which latter act provided: "That the tltle to the land certifled to 
the state of lowa by the commissioner of the gênerai land oiRce of the United 
States under an act of congress entitled 'An act confirming a land claim in the 
state of lowa, and for other purposes,' approved July 12, elghteen hundred and 
sixty-two, in accordance with the adjustment made by the authorized agent 
of the state of lowa and the commissioner of the gênerai land office, on the 
twenty-first day of May, Anno Domini, eighteen hundred and sixty-slx, and 
approved by the secretary of the interior on the twenty-second day of May, 
Anno Domini, elghteen hundred and sixty-six, and which adjustment was rati- 
fled and conflrmed by act of the gênerai assembly of the state of lowa ap- 
proved March thirty-one, eighteen hundred and sixty-eight, be, and the same 
is, hereby ratified and conflrmed to the state of lowa, and its grantees, in ac- 
cordance with said adjustment and said act of the gênerai assembly of the state 
of lowa; provided, that nothing in tbis act shall be so construed as to affect 
adversely any exlsting légal rights, or the rights of any party claiming tltle, 
or the right to acquire title, to any part of said lands under the provisions of 
the so called homestead or pre-empted laws of the United States, or claiming 
any part thereof as swamp lands." James O. West, one of the appellees, 
by virtue of mesne conveyances, became, on February 9, 1885, and still re- 
mains, the owner of whatever title to the land in controversy was granted to 
the state of lowa, and by the state to the Des Moines Valley Railroad Company, 
under and by virtue of the acts of congress aforesaid, and the action of the 
land department thereunder. Sylvester M. Fairchild, one of the appellees, 
also lays claim to the property in controversy, his title thereto being de- 
raigned as follows: He filed a pre-emptlon claim against the land on August 
24, 1865. On September 29, 1866, he relinquished his pre-emptlon claim, and 
on October 3d of that year entered it as a homestead, and received a receiver's 
receipt. Fairchild made his final proof as a homesteader on October 25, 1871, 
and on September 26, 1876, a patent in his favor was Issued by the United 
States, which was duly recorded on October 15, 1884, in the county of Dlck- 
inson, lowa, where the land in controversy is situated. On February 22, 1876, 
.Tames Stuart and Joseph Stuart, who were then the owners of the railroad tltle 
■ to the land in dispute, and under whom James O. West, the appellee, now 
claims. flled a suit in the district court of Dlckinson county, lowa, against 
Sylvester M. Fairchild, the appellee, and his wife, Helen J. Fairchild, to 
quiet their title to said land as against the claim of Fairchild and wlfe. An 
answer was flled by the défendants, wherein they asserted a tltle to the land 
under and by virtue of the aforesaid homestead entry of October 3, 1866, and 
the final proof which was made thereunder on October 25, 1871. Thls case 
went to a final deeree in the state court on November 16, 1876i, whereby it was 
adjudged and determined that the plaintiff's claim to the land "be established 
against any and ail adverse claims of the défendants, and that said défend- 
ants, to wit, S. M. Fairchild and Helen J. Fairchild, be barred and forever 
estopped from having or claiming any right or title to the promises • • • 
adverse, to plaintiffs." Fairchild and wife subsequently took possession of the 
land in controversy, notwithstanding the prior deeree in favor of the Stuarts, 
whereupon the appellee James O. West, who had then become the owner of 
the property, brought an action of ejectment against them to the March term. 
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1885, of the district court of Dlckinson„couiity, lowa. In this latter suit Fair- 
child and wife àgaln pleaded the title wWch they had before asserted in the suit 
Which was brôught against them by the Stuarts. They also Ëled a cross pé- 
tition in the case, setting up thelr title under the homestead entry, and praying 
that, in view thereof, it might be decreêd that they were the absolute owners 
of the property In controversy. Thls suit, however, resulted, as before, in a 
judgment in favor of the plaintiff, which was rendered on October 2, 1885, 
whereby It was adjudged, In substance, that James O. West was the owner 
in fee of the property In dispute, and that he hâve and recover the possession 
thereof f rom the défendants S. M. Palrchild and Helen J. Falrchild. An appeal 
was taken from the latter judgment to tlie suprême court of the state of lowa, 
but said appeal was dismissed, on motion of the appellee, on December 23, 

1886. ïhe case cornes to this court on an appeal taken by the United States 
from a decree rendered by the circuit court of the United States for the North- 
ern district of lowa, dlsmissing the bill of complaint. 70 Fed. 435. 

G. H. Chllds (Oato Seils, U. S. Atty., on the brief), for the United 
States, 

Craig L. Wright (A. F. Oall and E. H. Huhbard, on the brief), for 
appellee Des Moines Val. E. Oo. 

J; P. Duncombe, W. S. Kenyon, George H. Carr, and A. C. Parker, 
for appellee James O. West. 

Before SANBORN and THATER, Circuit Judges, and BINER, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The circuit court reached the conclusion — ^in which view we fully 
concur — that this action was brought for the sole purpose of quieting 
the title to a spécifie tract of land,; which is claimed, on one hand, by 
the défendant Pairchild by virtue of his homestead entry, and, on the 
other hand, by the défendant West by virtue of the certification of 
the land to the state of lowa on June il, 1866, and the patent therefor 
which was subsequently granted by the state to the Des Moines Val- 
ley Eailroad Company. It is clear, we think, that the government 
has no interest in the land to be either conserved or protected, and 
that it has simply permitted Fairchild to use its name as the nominal 
plaintiff, to the end that his title under the homestead laws may be es- 
tablished at the expense of the title which is asserted by West. The 
bill does not attempt to conceal the fact that the United States has 
no pecuniary interest in the controversy, and that its real purpose is 
to champion the cause of Fairchild, rather than to assert a title of its 
own, since it is alleged in the bill that the certificate in favor of the 
state of lowa, and the patent to the Des Moines Valley Raiiroad Com- 
pany, and the Varions mesne conveyances under which West claims, 
ail of which it seeeks to hâve set aside and annulled, "are a cloud 
upon the title of said Fairchild, and hâve prevented, and do prevent, 
the United States from giving to said Fairchild that fnll and indis- 
putable title which is his right." Moreover, the act of March 3, 1871, 
above quoted in the statement, was passed and approved some years 
after the décision in Wolcott v. Des Moines Co., 5 Wall. 681, had been 
promulgated^ wherein it was deeided, in effect, that the secretary of 
the interior had erroneously executed the certificate of June 14, 1866, 
because the raiiroad grant of May 15, 1856 (11 Stat. 9, c. 28), did not 
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«Bspose of any of the lands which fell within the extended river grant 
of July 12, 1862, and therefore did not create a deflciency in tlie lat- 
ter grant Buch as the secretary of tlie interior was authorized to make 
good by setting apart other lands in their place. In other words, 
congress, with full knowledge of the erroneous action of the land dé- 
partaient in the year 1866, saw flt, in the year 1871, to ratify and con- 
ârm the title of the state to such lands as it had acquired by reason 
of such erroneous action of the ofïicers of the land department. It 
seems obvious, therefore, that the United States, by the act of March 
3, 1871, voluntarily relinquished whatever right or title to the land in 
controversy it then had; that it did so with full knowledge of its 
rights ; and that the sole purpose of that act was to cure an existing 
defect in the state's title, and to estop the United States from erer 
after taking advantage of such defect for its own beneflt. It is ar- 
gued, however, that by reason of the proviso contained in the act of 
March 3, 1871, the government reserved to itself the right to chal- 
lenge the title of the state of lowa, and those claiming under it, to 
the particular tract of land now in controversy, because Fairchild 
entered the land as a homestead on October 3, 1866. We cannot as- 
sent to this proposition. We fully concur in the vlew of the learned 
trial judge that the proviso in question did not reserve any interest In 
the land, so far as the United States was concerned, but was simply 
intended to leave homestead, pre-emption, and swamp-land claimants 
unaffected by the government's relinquishment of its own rights. By 
the act in question congress declared, in effect, that the United 
States would not thereafter, for its own beneflt, question the title to 
the lands which had been erroneously certifled to the state; that the 
state should hold the lands free from ail claims on the part of the 
government, but subject to such légal rights, if any, as had at the 
time become vested in any homestead, pre-emption, or swamp-land 
claimant. It results from thèse views that, if the présent action can 
be said to hâve been properly instituted m the name of the United 
States, as to which question we express no opinion, the action must, 
in any event, be regarded as one which is brought for the sole benefit 
of Fairchild, and not for the purpose of redressing any wrong which 
has been done to the United States, or of recovering any property in 
which it now retains an interest. 

Such being the attitude of the United States with respect to the lit- 
igation, the case falls within the rule, which has frequently been ap- 
plied, that, where the government lends its name as a plaintiff in a 
suit, not to enforce any public right, or to protect any public interest, 
title, or property, but merely to enable one private person to main- 
tain a suit against another in its name, a court of equity will hold le 
nominal plaintiff, even though it is the United States, subject to the 
flame défenses which exist and might be pleaded as against the real 
party in interest if he were suing in his own name. U. S. v. Beebe, 
127 J. S. 338, 347, 8 Sup. Ot. 1083; U. S. v. Des Moines Nav. & Ry. 
Co., 142 U. S. 510, 539, 12 Sup. Ct. 308; Curtner v. U. S., 149 U. S. 
662, 672, 13 Sup. Ot. 985, 1041; Union Pac. Ry. Co. v. U. S., 32 U. 
S. App. 311, 319, 15 G. G. A. 123, and 67 Fed. 975; U. S. v. San Ja- 
«iûto Tin Go., 125 U. S. 273, 8 Sup. Ct. 850. In the présent case th« 
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record shows, we think, that, if Fairchild was attempting to prose- 
cute a suit against West in his own name, lie would be effectually 
barred of his right to the property in controversy by two adjudica- 
tions which appear to hâve been made by the district court of Dick- 
inson county, lowa, — the one on November 16, 1876, and the other 
on October 2, 1885. The flrst of thèse adjudications was a decree in 
favor of West's grantors in a suit brought by them to quiet the title 
to the land in controversy against the claim of Fairchild and wife 
under the homestead entry of October 3, 1866; and the second was 
a judgment in favor of West in an ejectment suit brought by him 
against Fairchild and wife, after West had acquired the title to the 
property, and had been ousted from the possession thereof by Fair- 
child. It is suggested in behalf of the apï^lant that thèse adjudi- 
cations ought not to be regarded as depriving Fairchild of his right 
to the land, because his title under the homestead entry, when thèse 
adjudications were made, was incomplète, and for that reason could 
not be asserted as a défense. The record shows, however, that his 
title under the homestead entry was asserted as a défense in each of 
said actions, and that, before either action was brought, to wit, on 
October 25, 1871, he made his final proof as a homesteader, and ob- 
tained a receiver's receipt entitling him'to a patent; and that, before 
either action was brought, a patent for the land in controversy was 
in fact issued to Fairchild, which patent, however, was af terwards, in 
some manner which is not disclosed by the évidence, obtained by the 
oflQcers of the land department, and marked "Canceled." It is obvi- 
ons, therefore, that when the suits in the district court of Dickinson 
county, lowa, were brought against Fairchild, his équitable title to 
the land in controversy under the homestead laws of the United 
States was as perfect as it could ever become, since no act remained 
to be done by him which would strengthen his right to a patent. 
Moreover, under the laws of lowa, a suit to quiet title such as was 
brought against Fairchild in 1876 was then, as now, an équitable pro- 
ceeding, ard in 1885 a défendant in an action of ejectment was then, 
as now, entitled to plead any défense thereto, whether it was of a 
légal or équitable character. McClain's Code lowa, §§ 3861, 4503, 
4506; Kosierz v. Van Dam, 16 lowa, 175; Van Orman v. Spafford, 
Id. 186; Kramer v. Conger, Id. 434; Shawhan v. Long, 26 lowa, 488. 
In both of said actions Fairchild availed himself of thèse privilèges 
by pleading the same state of facts constituting an équitable, if 
not a full légal, défense to the suits (Simmons v. Wagner, 101 U. S. 
260; Nycum v, McAllister, 33 lowa, 374), upon which the United States 
nov? relies to annul the title of the défendant West, and in both of 
said actions a judgment adverse to the claiin of Fairchild was ren- 
dered. Inasmuch, then, as the government sues for the sole beneflt 
of Fairchild, and for the professed purpose of reinvesting him with a 
title .which he has lost, we are of opinion that, whether the présent 
action be regarded as brought under the act of March 3, 1887 (24 Stat. 
556, c. 376), or as brought in pursuance of its gênerai right to sue, 
the government should be held estopped by the previous adjudica- 
tions against the real party in interest in the state court. The sub- 
ject-matter and the issue to be tried being the same in this proceed- 
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ing as in the former actions, thé losing party on the former trials 
ought not to be permitted to renew the controversy in the name of 
a merely nominal plaintiff , and thereby avoid the effect of the former 
adjudications. Southern Minnesota Eailway Extension Co. v. St. 
Paul & S. C. E. Co., 12 U. S. App. 320, 325, 5 C. O. A. 249, and 55 Fed. 
690. This doctrine was applied by this court in the case of Union 
Pac. Ky. Co. v. U. S., 32 U. S. App. 311, 319, 15 C. C. A. 123, and 67 
Fed. 975, which was a suit brought by the United States under the 
act of March 3, 1887, wherein we held that the United States was 
bound by an estoppel which might hâve been invoked against the real 
party in interest if the suit had been brought in his name, because it 
appeared that the United States had no substantial interest in the 
controversy, and was merely a nominal plaintiiî. 

On the argument of the case some reliance was placed by counsel 
for the appellant on the décision of this court in the case of U. S. v. 
Winona & St. P. R Co., 32 U. S. App. 306, 15 C. C. A. 117, and 67 
Fed. 969. It was contended, in substance, as we understand, that 
the décision in that case lends some support to the view that the 
United States, in the présent action, is not affected by the previous 
adjudications in the state court of lowa against the défendant Fair- 
child. With référence to such contention, it may be said that in the 
case last cited this court held that the bill was properly flled'by the 
United States under the act of March 3, 1887. Indeed, no contro- 
versy arose, or could well hâve arisen, in that case, touching that 
issue, because the case was one in which the executive department 
of the government had erroneously certifled certain lands to the state 
of Minnesota for the beneflt of a railroad company, and there was no 
prêteuse that the législative branch of the government had ever con- 
flrmed or ratifled such erroneous action on the part of the land de 
partment. The case was one which was clearly within the provi- 
sions of the act of March 3, 1887. We were accordingly of the opin- 
ion in that case, which we still entertain, that the United States had 
not deflnitely parted with its right to the land In dispute, but had a 
substantial interest in the controversy, which very properly exempted 
it in that case from certain défenses which the railroad company 
might possibly hâve interposed as against the original pre-emption 
claimant. In the présent case, however, as has already been shown, 
congress did ratify and conflrm the erroneous action of the land de- 
partment, doing so with full knowledge of ail the facts, and by so 
doing it placed the government in such a position that it can no 
longer claim that it has any right to the premises in dispute, or any 
pecuniary interest in the pending action. It sues professedly for the 
beneflt of a private indivîdual, having been placed by the act of con- 
gress aforesaid in such an attitude that it cannot assert any right to 
the property in dispute on behalf of the public. We think, theref ore, 
that the cases are clearly distinguishable ; that our former ruling is 
in harmony with the views heretofore expressed; and that, as ap- 
plied to the case in hand, our former décision does not support the 
contention that the United States is exempt in the présent action 
from such défenses as res judicata, limitations, and lâches, although 
such défenses could be successfully pleaded as against a person for 
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whose benefit it sues. Without considering some other questions 
which were decided by the trial court, it is suflacient to say that, for 
the reasons already stated, we are satisfled that tbe bill of complaint 
was properly dismissed, and the decree to that effect is accordingly 
afQrmed. 



CQFFEBN V. CHICAGO, M. & ST. P. KT. CO. 

(Circuit Court of Appeals, Seventli Circuit January 3, 1898.) 

No. 423, 

Pbivatk Switch—Injunctiost— Parties. 

One acting under authorityof an ordlnance of the city council cannbt be 
restrained, at tlie suit of tlie owner of abutting property, f rom constructing 
In a public street a private switch, subject to municipal control, and Con- 
necting wltti the line (?f â public carrier, as the validity of the ordinance 
granting the right can onîy be assailed by an offlcer acting in the naine of 
the people of the state, or by a blU for Injunction brought by the city. 
Doane v. Rallroad Co., 4fi N. E. 520, 165 lU. 510, foUowed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division pf the Northern District of Illinois. 

This appeal is from an order denying a motion to dissolve an interlocutory 
injunction whereby the appellant, M. D. Ooffeen, was restrained "from laying 
down, constructing, or attempting to lay down or construct a railroad switch 
traclî in North Jefferson street or Wyman street, in the city of Chicago, under 
and by virtue of an ordlnance heretofore granted, or alleged to hâve been 
granted, by the city council of the city of Chicago to the said défendant, M. 
D. Cofïeen, and from laying or constructing any railroad tràcli or traciis on 
either of said streets with or without such assumed or alleged authority," etc. 
The ordinance mentioned was passed on February 3, 1896, and In the flrst 
section provides "that permission and authority is hereby granted to M. D. 
CofCeen or bis assigns to construct, maintain, and operate a private single 
railroad switch for a period of ten years from and Connecting with the tracks 
of the Pittsburgh, Cincinnati, Chicago & St. Louis Eailroad Company at a 
point east of JefCerson street near its Intersection with the Milwaukee avenue 
viaduct; thence on a graduai curve in a southwesterly direction across Jeffer- 
son and Wyman streets, and west on and along the south side of Wyman street 
to Desplaines." The grant Is followed by provisos that Cofleen shall enter 
into bond to save the city harmless from damage caused by the passage of the 
ordlnance; that the privilèges granted shall be subject in ail respects to the 
Drdinances in force or that may be passed concerning railroads; and that the 
switch shall be constructed and maintained under the direction and supervision 
of the department of public works. The bill which was brought by the 
Chicago, Milwaukee & St. Paul Eailway Company shows that the construc- 
tion and use of the proposed switch will cause spécial injury to that company, 
as owner of more than half of the abutting property, and that no pétition, oral 
or written, was ever made or presented to the city council for the passage of 
the ordinance. The motion for a temporary injunction, both parties being 
présent, was submitted and determined upon the averments of the bill alone. 
Thereafter the appellant flled a sworn answer, and later an amended answer, 
also verifled, showing, among other things, that the so-called "Wyman Street" 
is, and always has been, simply an alley without sidewalks; that after exe- 
euting the bond required by the ordinance, and receiving from the commission- 
er of public works a permit to construct the switch, the appellant contracted 
for the construction and opération of the switch by the Pittsburgh, Cincinnati, 
Chicago & St. Louis lîailroad Company, with whose road the switch was to be 
connected and operated; and that the switch was constructed by that com- 
pany prior to February 24, 1896; but that, during the night of that day, the 
complainant, after having assured the défendant that his track would not be 
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disturbed, Intending and designing to injure^ him, and to destroy the rental 
value of hls property, as he had been informed and belleved, fraudulently and 
unlawfuUy caused the swltch to be torn up and destroyed, and procured the 
Plttsburgh, Cincinnati, Chicago & St. Louis Railroad Company then and there 
to break the connection between the switch and that company's track, under 
a threat to discontinue business connections between the two roads; and 
that thereupon, and by the procurement of the complainant, the Plttsburgh, 
Cincinnati, Chicago & St. Louis Kailroad Company, wlthout the knowledge 
or consent of the respondent, dld tear up and destroy the switch track and 
Its connections, to the great and Irréparable damage of the respondent The 
motion to dissolve the injunction, submitted, apparently, upon the blll and an- 
swer, wlthout further showing on elther slde, was denlfed. The court, in Its 
opinion (not reported), declined to express elther concurrence In or dissent from 
the décision In the case of Doane v. Eailroad Co., 165 111. 510, 46 N. B. 520, 
then pendlng in the suprême court of the state on a pétition for a rehearing, 
and, distinguishing this case as Involving the use of the street only for a private 
purpose, which, like the location of a clrcus or a trading booth, Is whoUy out- 
slde of the city's governmental functlon, concluded as foUows: "The ordl- 
nance in question Is for a private switch, It is contended that this switch will 
be used in connection with the P., C, 0. & St. L. Ky. Co., but the ordinance 
is for a private switch. There Is no évidence that it has fallen wlthin the con- 
trol of this railroad or any other railroad Company, or that it will be devoted 
to the public uses such railroad companles subserve. When some railroad 
Company authorized by law as such has p,ccepted this as one of its switches, 
and thus makes itself responsible for its opération for a public use as well as 
for damages, it will be in order to dissolve this injunction. As long as the 
switch remains a private switch, however, the Injunction will stand." 

Clarence A. Darrow, for appellant. 
Burton Hanson, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the f oregoing statement, de- 
livered the opinion of the court. * 

We are of opinion that the motion to dissolve the temporary in- 
junction should haye been sustained. The privilège granted by the 
ordinance to the appellant was to construct and maintain for ten years, 
between the points and on the streets named, a switch "Connecting 
with the tracks of the Plttsburgh, Cincinnati & St. Louis Railroad 
Company"; and it is not alleged nor shown that the appellant had 
any purpose to lay down a track without that connection. By the 
con tract alleged that company undertook to construct and to operate 
the switch, and did construct it, but in violation of its contract and 
obligation, at the instance of the complainant, severed the connec- 
tion and destroyed the track. Having procured this to be done, the 
complainant forthwith brought its bill to prevent reconstruction. The 
conduct of the complainant, as disclosed in the answer, and not de- 
nied, if not in itself a bar, we cannot but regard as a serions obstacle 
to the granting of the relief prayed in the bill. When an appeal is 
to be made to a court of equity, it is hardly permissible that there 
shall flrst be a resort to force and arms, or to deceit, in order to antici- 
pate the fruits of the suit, or to secure a more favorable position 
from which to conduct the litigation. To say the least, a complain- 
ant appearing in such an attitude should not be allowed the beneflt 
of presumptions in its favor in respect to matters not alleged or 
proved. Without procuring the necessary connection with the Pitts- 
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burghj Cincinnati, Chicago & St. Louis track, the appellant, besides 
being without authority, can hâve no motive to relay the switch; and 
it is not to be presumed that the raiiroad company, especially in vieV 
of its contract, will refuse to permit the connection to be made. If 
the ordinance permitting the switch to be laid is valid, or can be 
ehallenged only in the name of the city or by the public prosecutor, it 
is not right that the appellant should be enjoined, on the theory that 
only private aims were to be subserved, from relaying the switch, re- 
establishing its connection with the raiiroad track, and securing its 
opération by the raiiroad company under the agreement already made 
for that purpose. He ought not to be forbidden to take the steps 
necessary to establish the situation on which it was suggested that it 
would be in order to dissolve the injunction. 

The merits of the appeal, it follows, must dépend upon the ques- 
tion whether this case cornes within the doctrine declared in Doane v. 
Raiiroad Company. We think that it dœs. It is true that the switch 
is described as private, but it was at the same time provided that the 
privilèges granted were to be subject to ail ordinances concerning 
railroads, and when connected, as it must be, with the track of a raii- 
road, it will necessarily become a part thereof. It is common knowl- 
edge that in a city like Chicago such structures must be numerous. 
They are indispensable auxiliaries to the conduct of raiiroad trafic, 
and to the convenient doing of the business of a commercial city. 
They are therefore a proper subject of municipal régulation and con- 
trol, and, that being so, it follows that the validity of the ordinance 
can be questioned, on the ground alleged, only by information brought 
by the attorney gênerai or other oflflcer acting in the name of the peo- 
ple of the State, or by a bill for injunction brought by the city, and 
that the construction and use of the switch cannot be restrained at 
the suit of an owner of abutting property. See, also, Trusdale v. Su- 
gar Co., 101 111. 561. The appeal is therefore sustained, and the 
cause remanded, with direction to sustain the motion to dissolve the 
injunction. 



ASPBN MINING & SMELTING CO. v. WOOD. 

WHEELER V. SAME. 

(Circuit Court of Appeals, Eiglitli Circuit. December 13, 1897.) 

Nos. 942 and W5. 

I. Partial Satisfaction of Judgment— Dirkcting Execution for Balance 
— Ascbrtaining Amount. 

Where, on appeal, a final decree flxed the amount due certain heirs, 
directed tliat it be distributed according to the laws of descent of the state 
of Colorado, and that in default of payment exécutions should issue, and 
the solicltor thereupon entered satisfaction thereof except as to certain 
amounts due one heir, an order of the lower court directing the clerk to 
issue exécution thereon to satisfy the decree so far as the right, title, 
claim, and demand of such heir is concerned, -when he or hls counsel shal] 
file a prsecipe therefor, stating therein the amount claimed, is not an order 
for an exécution for a différent amount than that named in such satisfac- 
tion, as due to such heir, nor for the amount which may be claimed in such 
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prœcipe, but requires the clerk, from the decree and satisfaction, to eom- 
pute the amoiint due, and Insert it lu the exécution. 

2, Order pob Execution— Amouht of Jodgment— Pbndekcy of Othbb Action. 

Where the amount the judgment défendants owe one heir Is fixed by 
final decree In a suit to which they were ail parties, no claim or blll of 
another can unsettle it until that decree Is modifled or a supplemental de- 
cree Is rendered; and the pendency of such blll or clalm Is no reason why 
exécution should not Issue for such amount. 

3. Same— Intkrbst of Another in Judgment. 

The fact that a judgment créditer has agreed to pay, or has asslgned, part 
of the judgment to a third person, is no reason why the judgment debtor 
should not be compelled to pay the judgment. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

W. H. Tripp (H. L. McNair, C. S. Thomas, W. H. Bryant, and H. 
H. Lee, on the brief), for appellants. 

L. M. Cuthbert (Henry T. Bogers and D. B. Ellis, on the brief), for 
appellee. 

Before SANBOEN and THAYER, Circuit Judges. 

SANBORN, arcuit Judge. On July 30, 1896, the final decree in 
this suit which was brought by Margaret Billings, fonnerly the 
widow, and James 0. Wood, Charles E. Wood, Thomas E. Wood, 
Hiram EL Wood, and William Wood, surviving sons, of William J. 
Wood, deceased, against Jérôme B. Wheeler and the Aspen Mining 
& Smelting Company, was so modifled by the direction of this court 
that it adjudged that the widow and heirs of WiUiam J. Wood, whom 
we hâve named, should recover from Jérôme B. Wheeler $195,252.97, 
and interest from July 16, 1894, and from Jérôme B. Wheeler and 
the Aspen Mining & Smelting Company $209,328.95, and interest 
from July 16, 1894; that Wheeler and the mining company should 
pay thèse amounts in 30 days; that in default of payment thereof 
within that time exécution should issue therefor in the ordinary form ; 
and that thèse amounts should be apportioned and paid to this 
widow and thèse heirs according to their respective interests therein 
as heirs of William J. Wood, deceased, under the laws of descent of 
the State of Colorado. On the next day the soliciter for the com- 
plainants in this decree filed a complète satisfaction of it, signed by 
himself as such soliciter, "except as to the foUowing amounts re- 
maining due to the complainant James O. Wood: From the de- 
fendant Jérôme B. Wheder, |6,973.32, besides the interest thereon 
from July 16, 1894 ; from the défendants Jérôme B. Wheeler and the 
Aspen Mining & Smelting Co., jointly, |7,476.04, besides interest 
thereon from July 16, 1894." On February 27, 1897, the court below 
ordered its clerk to issue an exécution to the marshal of the district 
of Colorado, commanding him "that eut of the property, goeds, 
chattels, and effects of the said respondents Jérôme B. Wheeler and 
the Aspen Mining & Smelting Company he make and coUect a 
sufflcient amount to pay, satisfy, and discharge" this decree "so far 
as the rights, title, claim, and demand of said complainant James 0. 
Wood thereunder are concerned, and for the purpose of paying and 
discharging the amounts justly due thereunder to the said com- 
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plamaûti James 0. Wood, at and upon the filing with said clerk by the 
said complainant James O. Wood, dr his counsél, of a prœcipe for 
sa4â writ, Étating tliereiii the amount claimed by the said complainant 
Janiés 0? Wood to be justly due and owing him" under the decree. 
Frdin thiis order Wheeler and the Aspen Mining & Smelting Com- 
pany hâve appealed. Their objections to it will be very briefly 
notieed, for they are entitled to no extended considération. They 
are: 

1. That the order is erroneous because it directs the clerk to issue 
an exécution for such an amount as the appellee shall claim in his 
prœcipe. But the order contains no such direction. It is that the 
clerli shall ' issue an executioïi for the amount justly due to the 
appellee when the latter files a prsecipe showing the amount be 
claims. The law, the decree, and the satisfaction which the com- 
plainants' soliciter flled are the sources from which the clerk must 
ascertain the amount to be inserted in the exécution, and the order 
neither directs nor assumes that he will obtain it from any other 
source. The flling of the prsecipe merely fixes the time when the 
exécution shall issue, and indicates the amount which the appellee 
claima , 

2. That the decree is joint, and the satisfaction on behalf of some 
of the complainants satisfies it as to ail. But this proposition bas no 
support either in reason or in authority. 

3. That one William H. Wood bas flled a supplemental bill against 
the appellants, that procçedings are to be had under it as a separate 
and distinct suit, and that until the final détermination of the pro- 
ceedings in tiiat suit the amount due to the appellee will remain im- 
settled and ùncertain. But, the amount which the appellants owe 
James O. Wood bas been settled and determined by the final decree 
in this suit, to which they' were ail parties, and no bill or claim of 
another can distùrb or unsettle it \intil that decree is modified or a 
supplemental depree is rendered. 

4. That one J. fl. Cassei'leigh flled a notice in this suit from which 
it appears that he claims to be entitled under a contract with the 
appellee to one-third of t^e amount which he may recover under this 
decree. But Casserleigh is not a pârty to this suit, and the fact, if 
it be a fact, that the appellee bas agreed to pay, or bas assigned, 
on,e-half of, the amount of the money which he is to recover from 
the appellants, is no reason why they should not pay the amount 
of their debt. VtTj,en they bave paid to the marshal the sum which 
this decree adjudges them to, owe to James 0. Wood, he and Casser- 
leigh may litigate the question of its distribution, if they choose, but 
neither of them can a.gain coUect any of that debt from the appel- 
lants. 

,5. That the court had, no power to issue exécutions for any other 
amounts than those named in the satisfaction flled by the solicitor of 
the complainants. But the court had both the power aûd the right 
to direct its clerk to examine both decree and satisfaction to compute 
the amounts which remained due to the appellee under them, and to 
insert those amounts in the exécutions. It was under no obligation 
to perfopm this clérical labor itself., The order below is affirmed, 
with costs. 
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WHITTBMOEB v. PATTEN et aL 

CClrcnlt Court, S. D. Californla. November 15. 1897.» 

No. 687. 

1. Eqtjitt Plbading— Exceptions to ANSwan— Amekdmbnt. 

Prayers to exceptions taken to an answer being purely matter of form, 
where objection is made on tlie ground of their omission leave may be given 
to supply them by amendment 

8. Samb— Answer— Impbrtinbnob. 

Allégations by défendants that the plaintlfC In a bill for an accounting 
respecting hls employaient by défendants as agent to sell macliinery on 
commission violated bis contract of agency, by neglecting the business, to 
tlie damage of défendants, sets ont a purely légal demand, not pléadable 
in an answer to tlie bill. 

8. Same— Mattbrs Fokeign to Issues. 

An allégation in an answer that plaintifC brought the suit in a state dis- 
tant from that of défendants' résidence for the purpose of harassing them, 
and Involving them in large expense, is impertinent. 

Bill for an accounting flled by Charles A. WMttemore against Wil- 
liam H. Patten and Norman Stafford, co-partners as Patten & Staf- 
ford. Heard on exceptions to answer. 

Haines & Ward, for complainant. 

Trippet & Neale and Oscar A. Trippet. for défendants. 

WELLBOKN, District Judge. This is a suit for an accounting as 
to transactions had under a contract, of which the following is a 
copy: 

"This agreement, made this eighth day of Sept.. 1885, by and between Wm. 
H. Patten, Norman Stafflord, and John E. Myer, ail of Canastota, in the state 
of New York, co-partners under flrm name of Patten, Stafford and Myer, doing 
business In sald Canastota, and Charles A. Whittemore, of Melrose, Massachu- 
setts, ■#ltnesseth: That sald Patten, Stafford and Myer, In considération of the 
promises of sald Whittemore hereinafter set forth, do hereby appoint sald 
Whittemore thelr gênerai agent for the states of Maine, New Hampshire, Ver- 
mont, Massachusetts, Connecticut, and Rhode Island, for the sale of their New 
ïork Champion Rakes manufactured by sald Patten, Stafford and Myer. Said 
appointment by said Patten, Stafford & Myer Is subject to the following con- 
ditions: Said Whittemore Is to canvass thoroughly, either by himself or by sub- 
agents to the above named territory, for the sale of the above-named rakes. 
He Is to use his best possible endeavors to sell said rakes, and to take ail possi- 
ble précautions to sell to responsible parties only. He is to forward ail orders 
taken to said Patten, Stafford & Myer, and to collect and settle ail accounts, 
except as provlded below. Sald Patten, Stafford & Myer agrée to send out 
to ail purchasers of said rakes true and accurate statements of their several 
accounts, and to use their. best endeavors to make collections of ail said ac- 
counts, to the extent that It can well be done by correspondence from their of- 
fice. In the event of any lltigatlon being made in the collection of any of said 
accounts, said Patten, Stafford and Myer agrée to bear one-half of the légal 
costs of such litigation. For said services of said Whittemore, said Patten, 
Stafford and Myer agrée to allow said Whittemore, as compensation, one-half 
(%) of the surplus over and above sixteen ($16.00) dollars for each thill rake, 
and one-half (%) of the surplus over and above eighteen ($18.00) dtrilars for 
each rake wlth pôle and whifiietrees; and it is mutually agreed that the prices 
above stated apply to the said goods free on board the cars at said Canastota. 
In considération of the above, said Whitten)ore agrées to become the gênerai 
agent of sald Patten, Stafford & Myer for the territory above named, and for 
the purposes above described. He agrées to use his best endeavors to canvass 
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thoroughiy sald terrîtory, elther by himself or his subagents; to use ail possi- 
ble précautions to sell to responslble parties only; to send ail orders to said 
Patten, Stafford & Myer; and to make the collections of ail claims in lils ter- 
ritory not made by said Patten, Stafford & Myer from their office as provided 
above, bearing one-half of ail légal costs of litigation incurred in such col- 
lections. He furtlier agrées to accept said sums before mentioned as his com- 
pensation for said services. It is further œutually agreed tbat the accounts 
between flie parties hereto shall be adjusted upon the first day of October of 
eacB year during the continuance of thls contract; that ail accounts outstand- 
ing In said Whittemore's territory shall be settled as far as possible by that 
date. It is also mutually agreed that said Whittemore shall hâve and reçoive 
the same profit upon ail sales made in territory which bas been worked by 
said Whittemore in aceordance vrith conditions of this contract, whether the 
same be made by said Whittemore or his subagents, or by said Patten, Stafford 
a,nd Myer. In adjusting the accounts between said Whittemore and said Pat- 
ten, Stafford and Myer, the lôsses occasioned by bad debts, whether the same 
be in form of notes or otherwise, shall be borne equally by the parties hereto, 
and the amount of said losses to be borne by said Whittemore shall be de- 
ducted from the amount due him as compensation on the basis of the above- 
named priées. It is further agreed that, in case notes are taken in settlement 
of accounts, said Whittemore is to accept in settlement of his compensation 
above named such proportion of said notes as the amount of such compensa- 
tion bears to the totàls of such accounts. This contract is to be renewed from 
year to year at the pleasure of said Whittemore, provided said Whittemore 
faithfuUy fulfiUs the conditions thereof to be kept by him, and subjeet to such 
neeessary changes and revisions of priées as the condition of trade and manu- 
facture may allow or require. In testimony whereof, the above-named parties 
hereto set their hands and seals, and to our other instrument of Uke ténor and 
date, the day and year first above written. (I havo interlined above in one 
place.) 

"[SIgned] Patten, Stafford & Myer. 

"Charles A. Whittemore. 
"In présence of 

"B. L. Mason. 

"F. N. Coghlan." 

Tlie bill allèges, among othér tMngs, fhat in 1892 défendants, Pat- 
ten and Stafford, purchased the interest of John E. Myer in the part- 
nership of Patten, Stafford & Myer, and thereafter, and up to Octo- 
ber 1, 1894, continued said business, including that côvered by said 
contract with complainatit, under the flrm name of Patten & Staf- 
ford; that during the continuance of said contract, up to the date 
last mentioned, said Patten & Stafford accepted complainant's serv- 
ices under said contract; that, on said last-named date, complain- 
ant sought to renew said contract in the manner therein provided, 
and was able and ready to perform ail the conditions of said con- 
tract on his part, but that défendants refnsed to renew said con- 
tract, or to permit complainant to act as their agent as therein pro- 
vided. Oomplainant prays for an accounting as to the business 
transacted under said contract during the years ending October 1, 
1893, October 1, 1894, and October 1, 1895. Défendants hâve an- 
swered the bill, and to their answer complainant bas flled numerous 
exceptions, — 14 for insufificiency, and 2 for impertinence. Thèse ex- 
ceptions do not contain any prayers, but set ont Verbatim the par- 
ticular charges in the bill, which- it is claimed are inadequately an- 
swered, and also the terms of the answers to such charges. The 
other facts material to the exceptions are stated later on in this opin- 
ion. 
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Défendants object to the hearing of the exceptions on their mér- 
ita, for the reason that the grounds of the exceptions are not set out 
with requisite fullness. This objection, I think, is untenable. The 
rule former ly on this subject, as announced by high authority, was 
as follows: 

"An objection to an answer for insufficiency should state the charges In the 
blU, and the interrogatorles applicable thereto, to which the answer is re- 
sponsive, and then the terms of the answer, Verbatim, so that the court may 
see whether It Is sufllcient or not." Brooks v. Byam, 1 Story, 296, 4 Fed. Cas. 
258; Orouch v. Kerr, 38 Fed. 549; 1 DanleU, Ch. PI. & Prac. (6th Ed.) p. 764. 

This rule, however, has necessarily undergone a modification, so 
far as the interrogatories are concemed, in conséquence of the or- 
der of the suprême court at the December term, 1850, repealing 
equity rule 40, and dispensing with interrogatories except when com- 
plainant desires them to obtain a discovery. See Hofl. Ch. Prac. pp. 
246, 247. The exceptions are sufaciently explicit. 

Défendants further object to the form of the exceptions, for the 
reason that they are without prayers. In answer to this objection, 
complainant's counsel state that, in preparing the exceptions, ap- 
propriate prayers were omitted through inadvertence, and now asks 
leave to supply such omissions by suitable amendments. Since the 
prayer, which constitutes part of an exceptioii to an answer, is purely 
a matter of form, the leave asked for will be granted. 

Défendants seek to justify those parts of the answer challenged by 
exceptions 2, 3, 4, 5, 6, and 7 on the ground that they hâve no in- 
formation or belief as to the matters inquired about, and that such 
lack of information and belief results from the fact that the business 
for any one year, as the same was conducted under the contract 
sued on, was not settled and closed up at the end of each year, but 
was carried over from year to year, so that it is impossible to déter- 
mine just how much business should be credited to any one year. 
This contention is vulnérable. One of the allégations in question, 
for instance (and it illustrâtes the others), is that the défendants 
during the year ending October 1, 1893, sold, pursuant to the con- 
tract sued on, 1,805 rakes, for the aggregate sum of |31,072.o4, etc. 
Défendants simplv deny that they sold 1,805 rakes for the sum of 
$31,072.54. This déniai might be strlctly true, and yet the défend- 
ants may hâve sold 1,800 rakes for an aggregate price ô( $31,000. 
Such a déniai manifestly does not meet the allégation to which it is 
addressed, and cannot be justifled for lack of information and belief, 
because, presumably, the number of rakes sold, and the prices for 
which they were sold, during the year mentioned, are within the 
knowledge of the défendants, and in no wise afEected by the contin- 
uity of the business through subséquent years. 

The allégations of the bill to which the eighth exception relates, 
though différent in some particulars, are similar in character to the 
allégations referred to in the ninth, eleventh, twelfth, and thirteenth 
exceptions, and are as follows: 

"That sald contract, as originally drawn, contained the foUowing clause re- 
spectlng the compensation of your orator for his services as the gênerai agent 
of the défendants in the sale of rakes under said contract, to wlt: 'For the sald 
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services of sald Whlttemore, satd Patten, Stafford and Myer àgree to allow 
sald Wliittemore, as compensation, one-half (V2) of tlie surplus over and above 
sixteen ($16) dollars for each thill rake, and one-lialf (Vi) of the surplus over 
and above eighteen ($18) dollars for each rake with pôle and whiflietree; and 
It is mutually agreed that the priées above stated apply to the said goods free 
on board the cars at Canastota.' And that said terms of compensation are by 
the last clause of said contract set forth in 'Exhibit A,' hereinbeforé quoted, 
expressly made 'subject to such necessary changes and revisions of priées as 
the condition of trade and manufacture may allow or require.' And your 
orator further shows that the conditions of trade and manufacture of said 
rakes durlng the year ending October 1, 1893, made necessary such changes 
and revisions of the said priées named in said contràet as to make your orator's 
profits and compensation for said year one-half of the surplus of the proceeds 
of said rakes so sold within said territory over and above an average base 
prlce of $13 'free on board the cars at Canastota,' New York, for each o£ said 
1,805 rakes sold by him during said year." 



Défendants answer said allégations as foUows: 



"Défendants deny that the said terms of compensation are by the last clause 
of said contract expressly made 'subject to such necessary changes and ré- 
visions of priées as the conditions of trade and manufacture may allow or re- 
quire,' but admit that such words are to be found In the contract. Thèse de- 
fendants further deny that the conditions of trade and manufacture of said 
rakes during the year ending October 1, 1893, made necessary such changes 
and révisions of the said priées named in said contract as to malce complain- 
ant's profits and compensation for sald year one-half of the surplus of proceeda 
of said rakes so sold within said territory over and above an average base 
priée of $14 free on board the cars at Canastota, N. ï., for each of the 1,805 
rakes aljeged to hâve been sold by him during said year." 

The allégations to whicli tlie tenth exception relates, are as foUows: 

"And your orator further shows that the conditions of trade and manufacture 
of said rakes during the year beginning October 1, 1894, made necessary, for 
the purpose of Computing and ascertaining your orator's just profits and com- 
pensation under said contract for said year, such changes and revisions of said 
priées for rakes named in said contract as to fix the average base priée of $] 1 
for each of sald rakes so sold by said défendants within said territory during 
the year last mentioned." 

The défendants answer said allégations as follows : 

"The défendants further deny that the conditions of trade and manufacture 
of said rakes during the year beginning October 1, 1894, made necessary, for 
the purpose of Computing and ascertaining the complainant's just profits and 
compensation under said contract for said year, such changes and revisions 
of priées for rakes named in sald contract as to fix the average base priée 
of $11 for each of sald rakes so sold by said défendants within said territory 
during the year last mentioned." 

Défendants insist that the allégations of the bill above quoted, aad 
to which those parts of the answer above quoted are responsâve, pro- 
ceed upon an erroneous conception of said contract, and that, there- 
fore, défendants should not be required ta answer said allégations 
more fully, or otherwise than they hâve already done. Whether or 
not the bill is détective in assuming that the contract provides for a 
"base price" or an "average base price," or that there could be, un- 
der the contract, changes or revisions of priées for a parti cular year, 
withotit such changes or revisions having been agreed upon by the 
parties at renewals of the contract, or at other times subséquent to 
its date, I will not now undertake to décide. The présent hearing 
is not a suitàble one for determining the sufSeiency or insuffleieucy 
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of the bill în the respects named, and said allégations, th.erefore, 
should be fuUy answered. 
The foiirteenth exception is as follows: 

"(14) For that whereas tlie bill charges, on pages 9 and 10 thereof, the fol- 
io wing: 'And j^our orator shows that ail the matters and things in his fore- 
going bill tnake a connected séries of transactions, and involve a continuons 
accounting.' The answer to the said averment is in words foUowing, to wlt: 
'For a fourth and separate défense to the cause of action alleged in the re- 
pleaded blU of complaint, défendants allège, on Information and belief, the 
making of the contract Exhibit A between the plaintifC and the défendants and 
John E. Myer, as hereinbefore fuUy set forth, and as though set out fuUy in 
thls count. And défendants further allège that, during the continuance of 
the business under contract Exhibit A, It bas been the practice of having par- 
tial settlements in the fall months of each year; that, in said partial annual 
settlements, ail accounts which had been paid in cash to the défendants, or 
coUected by the plalntffl on account of the défendants, were ascertained and 
settled; that many of the accounts made in the preceding year or yéars had not, 
at the time of such settlements, been collected, and some of them in each year 
weré uncoUectible and worthless; that it \/as Impossible to make complète an- 
nual settlements at the close of each year, so as to whoUy close up the accounts 
made In the prevlous year; and that the annual settlements and accounts vehieh 
had been carried over and unçoUected when previous settlements weve made 
included any cases where collections on such accounts bad been made from 
year to year In the succeeding year's settlement. Défendants further allège 
that they bave now collected, balanced, and closed up ail the accounts to and 
Including the month of September, 1894, and prior thereto, of ail rakes sold 
in the New Bngland territory, either by the plaintiff, hls subagents, thèse de- 
fendants, or otberwise, and that, upon balanclng up and closing up said ac- 
counts to this date under said contract Exhibit A, there Is still due thèse de- 
fendants from this complainant the sum of $95.47, money collected by this 
plaintiff over and above ail commissions, réductions, discounts, or bad debts, 
légal proceedings, or otberwise, and the expense of coUecting the same, and 
the plaintiff is now indebted to thèse défendants in the sum of $95.47, grow- 
ing out of transactions and sales of rakes in the New England territory under 
said contract Exhibit A up to September, 1894.' " 

That part of the answer objected to hère (that is, in the fourteenth 
exception) does not purport to be a response to the allégation of the 
bill mentioned in said exception. Moreover, said allégation is sim- 
ply to the effect that the transactions set forth in the bill fonn a 
connected séries, which involve a continuons accounting. It will 
be observed that this allégation does not prétend to assert anything 
in regard to the particulars of the transactions, nor call for any an- 
swer from the défendants as to such particulars. The answer pro- 
ceeds upon the theory, and avers, substantially, if not in terms, 
that the transactions ref erred to are a connected séries, involving a 
continuons accounting. Thus far it meets fully the charge of the 
bill. The other matters, namely, partial settlements in the fall 
months of each year, and the final balancing of ail accounts up to 
September, 1894, with its resuit, are new and affirmative, and not 
subject to exception. 1 Enc. PI. & Prac. 898. Therefore, treating 
that part of the answer now under considération as a response to 
the allégation in question, it is not only snfflcient, but contains more 
than the all^ation call s for. 

That part of the answer to which the flrst exception for imperti- 
nence rela.tes is as follows: 

"The défendants, for a thlrd and separate défense to the cause of action al- 
leged in the repleaded bill of complaint, allège, on information and belief, that 
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on or about the 8th of September, 1895, that the plaîntiffl and thèse défendants, 
together witb one John E. Myer, a member of the firm of Patten, StafCord & 
Myer, to which the défendants are successors, entered into a contract, a copy 
of which is attached to the complalnt, and marked 'Exhibit A,' and made a 
part hereof, as though fuUy set ont herein; that in and by said contract the 
complainant agreed to become the agent of the défendants, in and for the ter- 
rltory of the States of Maine, New Hampshire, Vermont, Massachusetts, Khode 
Island, and Oonnecticut, for the sale of harrows, hay ralies, and to thoroughly 
convass, by himself or by subagents, the said territory, and to use his best 
possible endeavors to sell said hayrakes, and to take ail possible précautions 
to sell to responsible parties only; and that said Whittemore entered upon 
the performance of said contract, and continued for a time to perf orm the 
same; and that In the year 1892 this complainant abandoned the territory 
In which he had the right to sell and agreed to sell horse hayralies under the 
contract Exhibit A, and removed to the state of CaUfornia; and that while 
the défendants were led to belleve by the plalntiff, and dld believe, that the 
plaintiff would retum and take up the work under the contract In the New 
England States, and notwithstanding this expectation, the plaintiff neglected 
to return, and never has returned, to take up the work in said territory, as 
provided by said contract Exhibit A, but tumed the same over to one G. E. 
Bryant, of Knox, Maine, who had no practical expérience with the trade, and 
was young In years and In business expérience, and dld not hâve the requisite 
sklU and expérience to handle the trade In the territory, which the long ex- 
périence and sklU of the plaintiff would enable him to do in the same territory, 
and in conséquence of lack of attention, and the plaintiff not uslng his best 
endeavors to sell ail of such rakes that he could In said territory of the New 
England States, and the plaintiff not canvassing thoroughly the said territory, 
as provided by said contract Exhibit A, défendants' business In said territory 
was greatly curtailed, hampered, injured, and damaged, to the extent of $2,000, 
at least. Thèse défendants further allège, upon Information and belief, that 
had the plaintiff used his best endeavors to thoroughly canvass the territory 
of the New England States, as agreed by said contract Exhibit A, and as he 
was In duty bound to do under said contract, and sell ail of the rakes that 
he could, that the défendants' business would hâve been largely increased In 
said territory, and the défendants would hâve received at least $2,000 more 
profits from sales of rakes In said territory durlng the year 1892 than they did 
receive from said territory, on account of the want of attention and the neglect 
of this plalntlfC." 

The matters and thing^ set up in tlie tMrd subdivision of the an- 
swer above quoted constitute a purely légal demand, and therefore 
are not proper in an answer to a bill in equity. Lautz v. Gordon, 28 
Fed. 264; Story, Eq. PI. §.398; 5 Enc. PI. & Prac. 645-647. More- 
over, if said matters were of équitable cognizance, since afiSrmative 
relief is sought on account of them they are pleadable only in a cross 
bill. The suprême court of the United States has said that : 

"A cross blU is proper whenever the défendants, or any or either of them, 
hâve equltles arlsiUg ont of the subject-matter of the original suit which en- 
title them to affirmative relief which they cannot obtaln in that suit." Kings- 
bury V. Buekner, 134 TJ. S. 650-658. 10 Sup. Ct. 638; 2 Daniell, Gh. PI. & Prae. 
(6th Ed.) p. 1550, wlth citations made in note 2; 5 Enc. PI. & Prae. p. 632; 
Langd. Eq. PI. § 125; Story, Eq. PI. § 389. 

That part of the answer objected to by the second exception for 
impertinence is as follows: 

"The défendants, further answering, allège that the alleged cause of ac- 
tion in the bill of complaint accrued In the state of New York, and relates 
to matters withln the state of New York, and the Eastern states of the 
United States; that the complainant has brought this action In the state 
of California for the purpose of harassing thèse défendants, and involv- 
ing them In a large amount of expense for traveling expenses and attor- 



WAGNER TYPEWRITBB 00. ▼. WATKIN8. 57 

ney's fées necessltated in defending this suit at such a great distance from the, 
point wliere tlie alleged contract was made, and tbe business was to be car- 
ried on and transacted under said contract; and tlie défendants allège that the 
complainant bas brought this suit In this court In the state of California wlth 
a View of harassing them and embarrassing them in the défense of the suit, 
and pursuant to threats and déclarations so to do, made a long time prevlous 
to the commencement of the sults, and that, in carrying out such threats and 
unjust and inéquitable procédure, the complainant bas caused an attachment 
to Issue against property sold by the défendants in the state of California, and 
the proceeds growlng out of said sales." 

The matters set up in this last quotation are foreign to any issue 
in fixe case. The f ourteenth exception will be disallowed, the othera 
will be allowed. 

Supplément to Opinion of the Court on Exceptions to the Answer. 
(November 22, 1897.) 

The fourteenth exception was for insufiQciency only, and my ruling 
on saifl exception announced in the opinion heretofore flled relates 
exclusively to that ground of the exception. In view of what is else- 
where said in that opinion, however, as to the necessity for a cross 
bill where affirmative relief is sought, it should hâve been further 
stated, in connection with the fourteenth exception, that the matters 
set forth in that part of the answer to which said exception relates 
are not such as require a cross bill. A suit for acccounting is pe- 
culiar, in this : that if it flnally appears, from the account taken, that 
the balance is in favor of the défendant, the court will give him a 
decree for the amount thus found to be due him, without a cross bill. 
1 Fost. Fed. Prac. § 171; 1 Eue. PI. & Prac. 99. Such balance, 
therefore, is pleadable in an answer. 



WAGNER TYPEWRITER CO. v. WATKINS et al. 

(Circuit Court, S. D. New York. December 13, 1897.) 

Patents— LiCBNSBa—FoBFBiTURB—FAinjiîE to Pat Royalties. 

An exclusive license to make and sell was granted in considération of 
the licensee's agreement to pay the patentée $2,000 withln three days, and 
$3,000 one month thereafter; "otherwise this agreement to be forfeited 
withln ten days after such default" Provision was then made for royal- 
ties of $4 on each machine; the minimum amount of royalties, however, 
to be $2,400 annually. Hcld, that the provision for forfeiture applled only 
to the preliminary cash payments, and that the license could not, upon the 
facts proved, be forfeited for nonpayment of the royalties, in the absence 
of any express provision therefor. 

This was a suit in equity by the Wagner Typewriter Company 
against William E. Watkins and others to remove a cloud upon the 
title to certain letters patent. 

This is an equity action to remove an alleged cloud upon the title of the 
complainant to letters patent. No. 523,698. granted July 31, 1894, to Franz X. 
Wagner, as assignée of the inventor, Herman L. Wagner, for an improvement 
in typewriting machines. The second amended bill, upon which issue was 
joined, asks for an injunction restraining the défendants from working undér 
the Wagner patent and from asserting or transferring any title thereto. The 
bill asks further that a certain license agreement, dated February 20, 1894, 
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be déclared fôrfeited and voîd, that the défendant Watklns be restralned from 
asserting or transferrlng any rights thereunder, and that the défendants be 
deereed toi pay the sums of money due under sald license. The principal con- 
tention arises over this agreement whieh was made after the patent had been 
allowed, biit fivé months before It was actually Issued. ïhe agreement is as 
foUows: ' 

"Foi" and In èon^ideratlon of one dollar to me In hand paid, the receipt of 
whieh is aeknowledged, I hereby give and grant to W. E. Watliins of Upper 
Montclalr, N. X, his helrs, administra tors and assigns, the sole and exclusive 
right to manufacture and sell anywhere in the world the visible writlng 
typewriter (patents on whiçh were allowed January 9, 1894), of whieh I am 
the inventer. The satd W. E. Watkiûs agreeing to pay me on Friday, the 
23d day of ' February, two thousand dollars ($2,000) in cash, and on or before 
the 23d day of March, 1894, three thousand dollars ($3,000) in cash, other- 
wlse thls agreement to be fôrfeited within ten days after such default in pay- 
ment bas been made; and, thereafter, to begin on the last day of December, 
1894, a royalty of four dollars ($4.00) on each machine sold by the said Wat- 
klns; the sald Watkins agreeing to pay me a royalty of not less than twenty- 
four hundred dollars ($2,400) per year. The sald Watkins, his heirs, admin- 
istrators or assigns is also tô hâve the right, any time within a year from 
thls date, to pay me a lump sum of flfteen thousand dollars ($15,000) in cash. 
In Heu of ail royalties, and I agrée for myself, my heirs, adminlsti*ators and 
assigns on sald payment to make due and légal assignment of ail patents, both 
United States and foreign, covering ail the parts in sald machine, to said Wat- 
kins. I also agrée to make application, for such additional patents, for any 
and ail Improvements already made by me on said typewriter, both United 
States and foreign, as said Watkins may at any time désire, and upon pay- 
ment of above sum of flfteen thousand dollars to made due and légal assign- 
ment of the same to the said Watkins. The said Watkins agreeing to pay 
ail the expenses In the prosecution of said application for patents. It is un- 
derstood and agreed that any royalties aceruing to me between December 31. 
1894, and the day of acceptance by Watkins of the right to pay me the above 
sum of $15,000 shall be paid to me In addition to the flfteen thousand dollars. 
Wltness my hand and seal thls 20th day of February, 1894. 

"[Signed] Franz X. Wagner. [Seal.] 

"W. E. Watkins. [Seal.]" 

On the next day, February 21, 1894, Watkins for and in considération of 
$5,000 transferred "a full and undivided one-third interest" in and to tlio 
license of February 20th, to John T. Underwood, and on the 23d day of Feb- 
ruary, 1894, he assigned another one-third interest to Charles F. Lantry. On 
the lOth of August, 1S94, in considération of $5,300 Franz X. Wagner as- 
signed to Frank E. Hagemeyer and Charles H. Luddlngton, Jr., "tlie said 
invention embraced In said letters patent," and guarantled that the patent was 
unlncumbered, except by the license of February 20, 1894. On the 3d of 
January, 1896, Hagemeyer wrote the défendant Watkins statlng that ail of 
Wagner's interest In the patent had been transferred to him (Hagemeyer). 
and demanding the payment of $2,400 due for royalties December 31, 1895. 
On the 5th of February, 1896, Hagemeyer assigned ail his interest in the 
said letters patent to the eomplalnant. On the 7th of February, 1896, Franz X. 
Wagner and Herman L. Wagner assigned to the complainant, the Wagner 
Typewriter Company, ail their right, title and Interest under the agreement 
of February 20, 1894, "including ail rights to royalties under a certain inven- 
tion designated in sald instrument as a visible typewritlng machine, togethor 
wlth any and ail rights whieh either of sald Franz X. or Herman L. Was^uer 
may hâve for a forfeiture of tbe sald agreement of February 20, 1894, aïore- 
said, and the rights thereunder, for a failure to pay sald royalties, or other- 
wise." On the same day— February 7, 1896— Underwood and Lantry trans- 
ferred to complainant ail the rights whieh they possessed by virtue of the 
transfers to them from Watkins of February 21st and February 23d of a 
one-third interest to each in the license agreement. On the 5tll of February, 
1896, Luddlngton wrote to Hagemeyer's attorney as foUows: "I hâve or 
make no personal claim upon any Interests or rights that were assigned or 
conveyed to me by the assignment from Franz X. Wagner to Mr. Hagemeyer 
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and mj-self dated August 10, 18&4, or the assignment from Franz X. and 
Herman L. Wagner to Mr. Hagemeyer and myself of the same date. The 
interests and rights that passed to me under thèse Instruments belong to 
Mr. William B. Watklns, and were placed în my name for the protection of 
Mr. Hagemeyer pending the repayment to hlm of the moneys whieh he ex- 
pended for the purchase of the Wagner patents, as is evidenced by the agree- 
ment between Mr. Hagemeyer, Mr. Watkins and myself dated August 10, 
18&4." A copy of an agreement (Bxhiblt 6) made between Luddlngton and 
Watkins, but without date or signatures, was offered in évidence, and sub- 
stantiates the statements of the foregoing letter. By the terms of the agree- 
ment Luddlngton declared that he held the one-half interest in the letters 
patent as trustée for Watkins, and agreed to convey to Watkins -when $500 
had been pald to him and when Hagemeyer had been reimbursed for the 
moneys whlch he had expended. Watkins made the flrst two payments pro- 
vlded for by the agreement of February 20, 18&4. The amount was redueed 
by a eontemporaneous understanding between the parties, but, in légal con- 
templation, the payments were made as stipulated. Watkins never manu- 
factured or sold under the license and bas never paid a dollar of royalty to 
any one. This action was origlnally brought in the suprême court of New 
York on the 14th day of March, 189(j. At that time there was owing for roy- 
alties the sum of S2,400, due December 31, 1896. The complalnant has in- 
vested large sums of money in the business, and is engaged In manufacturing 
typewriting machines under the Wagner patent. The défendant Watkins in- 
sists that he Is the owner of rights under the patent, and that he is entitled 
by virtue thereof to manufacture and sell typewriting machines embodying 
the invention of the patent. In short, the complainant contends that the 
agreement of February 20, 1894, is forfeited and void; the défendant Wat- 
kins dénies this, Insisting that it is in full force and is not subject to revocation. 

Arthur v. Briesen and Charles Strauss, for complainant. 
Charles E. Hughes, for défendant. 

OOXE, District Judge (after stating the facts). This record pré- 
sents a légal tangle which is unique and unprecedented. To deâno 
with perfect accuracy the rights of ail the parties involved in this 
snarl of titles is a problem the solution of which can hardly be ex- 
pected of a merely flnite intellect. It is thought, however, that the 
issues involved may be disposed of without attempting so formida- 
ble a task. It is unneeessary to consider the testimony relating to 
the cash payments provided for by the agreement of February 20, 
1894, for the reason that the complainant's brief concèdes that Wag- 
ner received a sufiQcient amount "to estop him from claiming that he 
has not been paid." The source from which Watkins procured this 
money and his alleged indirection towards others in connection there- 
with are questions wholly immaterial to this dispute. It is enough 
that the licensee paid to the licensor the full amount agreed on be- 
tw^een them. This sum being paid there can be no forfeiture under 
the written stipulations of the agreement. The only provision for 
a forfeiture has référence to a default in making thèse preliminary 
payments. As the payments were made, the clause providing that in 
case of nonpayment " this agreement to be forfeited within ten days 
after such default" never became operative. It is said that Watkins 
failed to keep the agreement for the reason that he did not pay the 
expenses incident to the application for additional patents. This 
proposition cannot be maintained. It is unable to stand alone either 
on the facts or the law. The license only required the payment of 
the expenses of such patents "as said Watkins may at any time de- 
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Sire." He was only obligated to pay for such patents as he expressly 
desired and requested, and no others. The clause in the Luddington 
agreement is entirely too vague and gênerai to cover the expenses 
now under considération, and in no event does it inure to the advan- 
tàgè of the complainant But on the facts it appears that Watkins 
has èxpended and rendered himself liable for several hundred dollars 
in procuring additional patents. An attempt is made to show that 
Watkins is acting in hostility to the Wagner patent because he 
threatened to sue the complainant for infringing some other patent 
owned by him. Without knowing what his patent covers, it is im- 
possible to make a deflnite finding that the act of his solicitor in 
writing to the complainant was in any way hostile to the Wagner 
patent. It is thought, therefore, that the rights of the parties must 
be determîned upon the written transfers alone, and that the extrin- 
sic évidence is largely irrelevant and throws little light upon the real 
issue, which is aptiy stated by the complainant's counsel as follows : 

"What équitable rights has Watkins in said agreement? (of February 20tb.) 
Has he f orf elted them 7 Should the agreement be canceled as to him ou com- 
plainant's prayerî" 

And again, 

"The principal contention in this lltigatlon is that Watlilns, wholly faiUng 
to pay the royalties and moneys due under the agreement of February 20, 
1894, has forfeited his rights under said license agreement, and that therefore 
the court is asked to resclnd the same so fai as Watkins is concerned." 

By the agreement of February 20th Watkins is given the exclu- 
sive right, durîng the life of the patent, to manufacture and sell the 
patented typewriter. Wagner retained the right to use, but this 
right, in view of what had previously been conveyed, would seem to 
be of no practical value. An option was given to Watkins to pur- 
cihase, within a year, aJl the Wagner patents for $15,000, but the 
option was never exercised. Watkins did not obligate himself to 
manufacture and sell any given number of machines, but his failure 
to sell was guarded against by a provision that he should pay a roy- 
alty of not less than $2,400 annually. So that the agreement, so far 
as applicable to the patent controversy, was an exclusive license to 
Watkins to manufacture and sell upon the payment of a yearly roy- 
alty of |2,400, As long as this license was in force the entire in- 
terest in the patent remained in Watkins. Ail that Wagner re- 
tained was the right to use any machines which he then possessed. 
The agreement of August 10, 1894, seems to be regarded by both par- 
ties as an assignment of the title of the patent to Hagemeyer and 
Luddington together with the right to collect royalties under the Feb- 
ruary license. If this be the correct construction, and the court is 
inclined to the opinion that it is, Wagner retained no interest in the 
patent of the least value, and the right to demand and reçoive the 
royalties vestèd in Hagemeyer under the tripartite agreement re- 
ferred to in the letter of Luddington of February 5, 1896. 

The effect of the conveyances thus far considered was to vest the 
entire interest lunder the patent in Watkins and Hagemeyer. Wag- 
ner had no longer any interest. Watkins held an exclusive license 
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to make and sell, and an undivided half interest in the invention, 
which was held in trust for him by Luddington, who agreed to con- 
vey to Watkins wlien Hagemeyer was paid the amount due liim and 
he (Luddington) was paid |500. Hagemeyer liad an undivided one- 
half interest in the invention, and a lien on Watkins' interest until his 
debt for advances was discharged. In January, 1890, Hagemeyer 
demanded the royalties accruing December 31, 1895, and in Pebruary, 
1896, he assigned ail his interest in the patent to complainant. On 
the 7th of February, 1896, Franz X. Wagner and Herman L. Wagner, 
neither of whom had any tangible interest in the license to Watkins, 
assigned to the complainant "ail their right, title and interest" there- 
in. It wiU be observed that from the transfers thus far discussed 
the complainant obtained no right to manufacture and sell, but only 
the right to use the patented machine. The Hagemeyer assignment 
to the complainant makes no mention of any right to coUect royalties, 
and, admitting that it conveyed the right to coUect future royalties, 
it could hardly hâve been the intention to assign the $2,400 obliga- 
tion then due, for Hagemeyer had made a formai demand only a 
month before requiring Watkins to pay to him. The same observa- 
tions would apply to the assignment from Wagner to Hagemeyer 
were it not that at that time — August, 1894 — nothing was due under 
the Watkins license, and ail the parties to the assignment under- 
stood that the transfer of the royalties was the considération for 
the |5,300 paid. Wagner swears to this expressly; that Hagemeyer 
so understood it is plain from his demand, and it is also conceded by 
complainant. Watkins never denied the obligation. The most fa- 
vorable view of the complainant's interest as thus far examined gives 
it an undivided interest in the right to use the patented machine, 
and a right to collect royalties coming due after February 5, 1896. 
The complainant gets its right to manufacture and sell direct from 
Watkins, he having assigned a two-thirds interest in the license of 
February 20, 1894, to Underwood and Lantry, and they having as- 
signed to the complainant in February, 1896. If, as the complainant 
contendS, the license was forfeited by the nonpayment of royalty in 
December, 1895, it may be pertinent to inquire how the complainant 
could obtain any valid rights thereunder in February, 1896. As- 
suming that the Jicense is not forfeited, then the complainant has 

First. An undivided interest in the patent, carrying with it a right 
to use the patented machine. 

Second. The right transferred by Hagemeyer to collect the royal- 
ties due after February 5, 1896, and 

Third. A two-thirds interest in a license giving it the right to manu- 
facture and sell the patented machine. 

Ail of the interests not owned by the complainant are owned by 
the défendant Watkins either individually, or as beneficiary under 
the Luddington trust. 

If it be held that the license is forfeited there still remains the 
Luddington interest, which it would seem may yet be acquired by 
Watkins on paying the amounts due to Hagemeyer and Luddington. 
The court is unable to see how in any event this interest can be 
conflscated, and Luddington be compelled to convey to the complain- 
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ant> in the teeth of his agreement to make no assignment "except 
upop the consent of said Watkins." Is the license forfeited? The 
complainant expressly concèdes the rule "that a mère nonpayment 
of a license fee does net entitle a party to a decree of annulment," 
and this is undoubtedly the law. Walk. Pat. § 308. As before 
stated, there is in the agreement of February 20th, no express stipula- 
tion that forfeiture shall follow a breach of the agreement to pay 
royalties. The only royalty coming due prior to the commencement 
of this suit, was, on Deeember 31, 1895. Assuming that Hagemeyer, 
as the owner of a half interest in the patent, could, without the 
consent of the owner of the other half, déclare the license forfeited, 
he did not do so. He simply demanded that Watkins should pay 
to him. So far as appears from the proof, Hagemeyer still retains 
this chose in action against Watkins. Certainly he never transferred 
it to the complainant. It is not easy to perceive upon what theory 
the complainant can ask for a forfeiture, and especially in view of the 
apparent affirmance of the license by the demand in the bill "that the 
défendants may be deereed to pay to your orator the sums of money 
due under the said agreement of February 20, 1894." It might 
with some plausibility be argued, in view of the interest of the other 
parties in the license, that Hagemeyer had no right to require that 
the fuU amount of the royalty should be paid to him, and, therefore, 
that his demand of January 3d, was inoperative. It is, however, 
unnecessary to consider this and similar questions, and it is only 
mentioned to show the complex and anomalous character of the situa- 
tion, and the difiSculty which surrounded ail the parties in asserting 
and maintaining their respective rights. The court has failed to 
find proof that any one, whether he had the right to do so or not, 
prior to the commencement of this action, elected to déclare the 
license forfeited. No notice of that character was ever served upon 
the défendant Watkins. The only obligation resting upon Watkins 
under the license agreement was to pay the royalty due Deeember 
31, 1895. This sum he has not paid. No one has asked him to pay 
it but Hagemeyer, and the demand was not coupled with a notice 
that tne license would be forfeited in case of nonpayment. If Hage- 
meyer had the right to make the demand and give the notice, he 
did not exercise it. No one else has done so. The court f ully ap- 
préciâtes the unfortunate position in which the complainant is placed 
by what it terms the "dog-in-the-manger policy" of the défendant, 
but, after examining the case in ail its aspects, the court is con- 
strained to hold that the complainant's title is too obscure to warrant 
the decree prayed for. To say the very least, the complainant's title 
to ail the rights under the patent is doubtful, and a forfeiture should 
not be declared in a doubtful case. The bill is dismissed. 
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THOEPB r. SAMPSON et aL 

(CJlrcuit Court, S. D. OaUfornia. October 5, 1897.) 

No. 712. 

1. Mabried Woman— Sbpahatb Estatk. 

In 1884 certain land In Galifornia, known as lots B and C, was conveyed 
to one C, a married woman, by a deed whicli did not recite that it was con- 
veyed to lier as her sepàrate estate; but tbe considération paid was money 
derlved by her from the sale of a certain "lot 13," which had theretofore 
been conveyed to her by her liusband by a quitclaim deed which was solely 
upon the considération of "love and affection." HeU, that lot 13 was the 
separate property of the wlfe, and that, therefore, lots B and C, being 
bought with the proceeds thereof, were also her separate property. 

& QuiKTiNG TiTLB— Suit against Executob — Califoenia Statuts. 

It la a clear implication from Code Civ. Froc. Cal. § 1452, that an heir 
or devisee shall not maintaln an action against the exécuter or adminis- 
trator tq quiet the title to the real estate of the décèdent, 

8. BaMB— JtTRISDICTION— FbDBRAL AND STATB COITBTS— PbIOBITT. . . ; 

The rule that, where two courts hâve concurrent jurisdiction over the 
same subject-matter, the one before whom proceedings are first commenced, 
and whose jurlsâictlon flrst attaches, will be left to détermine the con- 
troversy, applies, irrespective of statut©, to prevent the maintenance in the 
fédéral court of California of a suit by the surviving husband of a dé- 
cèdent, or hls grantee, against her administrator, pending admiiiistration, 
to quiet the title to the husband's share of her separate property. 

TMs was a suit in equity by William Thorpe against Thomas Samp- 
son, individnally and as administrator of the estate of Maiy Ohism, 
deceased, to quiet title to certain real estate. 

Richard E. Tanner and F. H. Taft, for compMhant. 
Works & Lee, for défendants. 

WELLBOEN, District Judge. This is a suit to quiet title to lots 
B and C, in block 196, of the town of Santa Monica, Oal. The 
materiâl facts of the case, as stipulated and shown in évidence, are 
as foUows: On the Ist of May, 1864, one Andrew Chism and one 
Mary Bankhead were married at the county of San Bemardino, in 
the state of California, and continued to be husband and wlfe up 
to the time of the death of the said wlfe, on the Ist day of October, 
1884. On the 24th day of March, 1884, W. D. Vawter and E. 
J. Vawter, then the owners of the said property, made, executed, 
and delivered to Mary Ohism a deed, conveying to her ail of said 
property; said deed being for a considération of |900, and without 
any récitals showing that said land was conveyed to the said Mary 
Chism as her separate estate. Mary Chism died at the county of 
Los Angeles, in the state of California, on the Ist day of October, 
1884, and had theretofore made no transfer or conveyance of said 
property to any person whomsoever, and was in possession thereof 
at the time of her death. Andrew Chism survived hls wlfe, Mary 
Ohism, and on the 2.3d dav of March, 1885. by a deed in the form of a 
quitclaim, and for the expressed considération of |100, conveyed 
ail bis right, title, and interest in said property to complainant. On 
tne lOth day of March, 1885, upon proceedings for that purpose duly 
and regularly had in the superior court of the county of Lob Angeles, 
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State of California, letters of administration upon the estate of the 
said Mary Chism, deceasedj were duly granted and issued out of said 
court to Thomas Sampson, the défendant in this action, who ever 
since has been, â.nd liôw is, the duly appointed, qualifled, and acting 
administrator of said estate, and said letters hâve never been re- 
voked. Notice to creditors of said estate was published by said 
administrator in the year 1885, and no daims bave been flled against 
said estate. No decree of distribution bas been rendered, and said 
administration is still pending. An inventory of said estate was 
duly made and flled by said administrator in said probate proceed- 
ings aforesaid, and said property was in said inventory appraised as 
the separate property of Mary Chism, deceased. The pétition for 
lettei's of administration in said probate proceedings was signed by 
Andrew Chism and Thomas Sampson, and was flled therein October 
14, 1884, and recited, among other things, that the décèdent, Mary 
Chism, left surviving her, as her hoirs at law, George Bankhead, a 
son, aged 32 years; John Crosby, a son, aged 27 years; the peti- 
tioner Thomas Sampson, a son, aged 23 years; Samuel Sampson, a 
son, aged 21 years; Margaret Alice Chism, a daughter, aged 17 years; 
Eobert Chism, a son, aged 14 years; and her husband, Andrew Chism, 
aged 60 years. The complainant William Thorpe was, at the time 
of bringing this action, a citizen of the state of New York, and the 
défendants are citizens of the state of California, and are inhabitants 
of the Southern district of California; and the value of the prop- 
erty in this action, exclusive of costs and interest, exceeds |2,000. 
The f 900 paid to the Vawter brothers, as the considération for the 
property, in Santa Monica, conveyed to Mary Chism by them, was 
money which she had received from John K. Skinner on a sale to 
him of lot 13, block 101, Bellevue Terrace tract, city of Los Angeles, 
Cal., and the title to which was acquired by her as follows : Said lot 
13 was conveyed by Prudent Beaudry on September 25, 1871, to 
Andrew Chism for the considération of $400. One half of this |400 
was furnished by the son of Mary Chism, and the other half was 
her Personal earnings. On September 26, 1871, Andrew Chism 
conveyed said lot 13, for the considération of love and affection, to 
his wife, Mary Chism. As already stated, Mary Chism subsequently 
conveyed this said lot, her husband, Andrew Chism, joining in the 
conveyance, to John K. Skinner, a part of the considération being 
11,100 cash. Out of this |1,100 Mary Chism paid for the lots in 
Santa Monica which are hère in controversy. The issues in the case 
are whether thèse Santa Monica lots were the separate property 
of Mary Chism, or the community property of herself and her hus- 
band, Andrew Chism ; and, if the separate propertv of Mary Chism, 
whether or not the complainant can, in this suit, quiet his title to 
that part thereof, namely, one-third, to which, on a distribution of 
the estate in probate, he would be entitled as the grantee of Andrew 
Chism, the surviving husband. 

I am clearly of the opinion that said property was the separate 
property of Mary Chism. Indeed, I can see but little, if any, room for 
controversy on this point. It is true, as claimed by défendant, that, 
where land is conveyed to either husband or wife during the mar- 
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riage, the présomption is that the land so conveyed is community prop- 
erty, and this presumption can only be overcome by clear and satis- 
factory évidence to the contrary. in re Boody's Estate, 113 Cal. 682, 
45 Pac. 858; Tolman v. Smith, 85 Cal. 280, 24 Pac. 743; Jordan v. 
Fay, 98 Cal. 267, 33 Pac. 95. In the case at bar, however, the pre- 
sumption referred to has been overcome by convincing and uncon- 
tradicted proof that said property was bought with money which was 
the separate estate of the wife, namely, money received by her from 
John K. Skinner for lot 13, block 101, Bellevue Terrace tract, in the 
city of Los Angeles. Whatever may hâve been the character of An- 
drew Chism's title, as originally acquired, to the property last men- 
tioned, bought of Prudent Beaudry, September 25, 1871, that prop- 
erty, by the deed of said Andrew Chism to Mary Chism, made on the 
day following, to vrit, September 26, 1871, unquestionably became the 
separate property of Mary Chism. The deed to her, although in f orm 
a quitclaim, was solely upon the considération of "love and affection," 
and therefore a gift, within the meaning of the California statutes re- 
lating to the separate property of married women. Peck v. Vanden- 
berg, 30 Cal. 11; Salmon v. Wilson, 41 Cal. 595. Even had the deed 
from Andrew Chism to Mary Chism been for money or other valuable 
considération, the property thus acquired would hâve been her sep- 
arate properly. Taylor v. Opperman, 79 Cal. 468, 21 Pac. 869; Ions 
V. Harbison, 112 Cal. 260, 44 Pac. 572. The fact that Andrew Chism 
joined his wife in her deed to John K. Skinner is an immaterial cir- 
cumstance. It was unnecessaiy for him to hâve done so, and was, 
doubtless, a suggestion of the purchaser, prompted only by excessive 
précaution. The Santa Monica lots, then, having been paid for out of 
the separate funds of Mary Chism, it follows that said lots were her 
separate property, and thtit complainant has no greater or other in- 
terest therein than that to which his grantor, Andrew Chism, suc- 
ceeded upon the death of Mary Chism, as one of her heirs at law. 

On the other issue in the case, the contention of the défendant is al- 
so well taken. In California the property of an intestate passes to 
his or her heirs, subject to the control of the probate court, and to the 
possession of any administrator appointed by the court for the pur- 
poses of administration. Civ. Code Cal. 1384. Section 1452 of the 
Code of Civil Procédure of said state f urther provides that : 

"The exécuter or administrator is entitled to the possession of ail the real and 
Personal estate of the décèdent, and to recelve the rents and profits of the real 
estate until the estate is settled, or until delivered over by order of the court 
to the heirs or devisees; and must keep in good tenantable repair ail bouses, 
buildings, and flxtures thereon which are under his control. The heirs or dev- 
isees may themselves, or jointly with the exécuter or administrator, maintain 
an action for the possession of the real estate, or for the purpose of quieting 
title to the same, agalnst any one except the executor or administrator; but this 
section shall not be so construed as requiring them so to do." 

The last sentence of this section 1452 clearly implies that an heir or 
devisee shall not maintain an action for the possession of the real 
estate of the décèdent, or to quiet title to the same, agaînst the ex- 
écuter or administrator. Construing thèse and similar statutory pro- 
visions, the suprême court of said state hâve held, in a multitude of 
cases, that an action for the possession of such property cannot be 
84F.-5 
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maintained by the àeirs until administration of the estate has been 
settled, or the property distributed by a decree of tlie probate court. 
Meeks V. Hahn, 20 Cal. 624; Cliapman v. Hollister, 42 Cal. 462; Meeks 
V. Kirby, 47 Cal. 168; Page t. Tucker, 54 Cal. 121. And the same 
court has also held, in one case, that, pending the administration of 
the estate, the heir cannot maintain an action to quiet title. Harper 
V. Strutz, 53 Cal. 665. 

Without référence, howerer, to the statutes of California, or dé- 
cisions based thereon, except so far as they establish the competency 
of the probate court to détermine questions of heirship, the présent 
suit, it seems to me, is a fit one for the application of the rule of law, 
recognized and applied universally in this country, that, where two 
courts hâve concurrent jurisdiction over the same subject-matter, the 
one before whom proceedings are flrst eommenced, and whose jurisdic- 
tion flrst attaches, will be left to détermine the controversy, without 
interférence from the other. Sharon v. Terry, 36 Fed. 337; Gamble 
V. City of San Diego, 79 Fed. 487, and cases there cited; Brooks v. 
Delaplaine, 1 Md. Ch. 354. In the last-cited case the chancellor says : 

"When two courts hâve concurrent jurisdiction over the same subject-mat- 
ter, the court in which the suit is flrst eommenced is entitled to retain it. This 
rule would seem to be vital to the liarmonlous movement of courts whose pow- 
ers may be exerted within the same sphères, and over the same subjects and 
persons. * • • Any other rule will ilnavoidably lead to perpétuai collision, 
and be productive of the most calamitous results." 

For the reasons above indicated, this bUl will be dismissed. In or- 
der, however, that the decree herein may not affect any rights or in- 
terests which the complainant may hâve acquired through Andrew 
Chism, as one of the heirs at law of Mary Chism, deceased, the dls- 
missal will be without préjudice to any other proceeding or suit now 
pending, or that may be hereafter brought, for the détermination of 
such rights or interests. 



GRAND TRUNK RY. v. CENTRAL VERMONT R. R. et al. 
(Circuit Court, D. Vermont. December 29, 1897.) 

COMITY BETWBEN CiBCDIT COUETS — RAILROAD RbCKIVEHS — DIVERSION OP 

Prbiqht— Injunction. 

Under the rules of comity, which require the décisions of circuit courts 
to be followed by each other, especlally when they relate to the adminis- 
tration of the same subject-matter, a pétition by a railroad receiver for an 
injunction restraining receivers of another Une from diverting freight traf- 
fic will be granted when the circuit court of another circuit has afCorded 
the same petitioner like relief in a simllar case against another company. 

This was an intervening pétition, flled by Charles Parsons, as re- 
ceiver of the Ogdensburg Railroad, in the suit of the Grand Trunk 
Railway against the Central Vermont Railroad and others, praying 
an injunction against the receivers of the Rome, Watertown & 
Ogdensburg Railway restraining them from diverting west-bound 
freight trafllic of their Unes from petitioner's road. 

Hornblower, Byrne, faylor & Miller, for petitioners. 
Benj. F. Fifield and Chas. M. Wilds, for respondent. 
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WHEELER, District Judge. The intervening pétition of Charles 
Parsons, receiver of the Ogdensburg Kailroad, for reatraint of diver- 
sion of freight tràfiSic by the receivers herein of the Eome, Water- 
town & Ogdensburg Line, from his road as a part of that Une, has 
now been heard. The case hereupon does not differ materially from 
that of the petitioner against the î^ew York Central & Hudson River 
Kailroad in the Southern district of New York, except as to refusais 
of the petitioner to forward freight without payment of trafQc bal- 
ances. An injunction was granted there to restrain diversion of 
east-bound freight. Comity between courts requires that décisions 
of circuit courts should be foUowed by each other, especially when 
relating to administration of the same subject-matter, as hère, where 
diversity would create confusion. The refusais to forward men- 
tioned had no référence to the continuance of this freight line, but 
only to balances, however arising, and were accommodated without 
référence to it; and, now that they are settled, should hâve no place 
respecting its continuance. PoUowing that décision, as it should 
be followed whUe it remains in force, the prayer of this pétition 
should be granted, and thèse receivers should be restrained from di- 
verting the west-bound freight trafQc of the Rome, Watertown & 
Ogdensburg Line from the petitioner's road. Prayer of pétition 
granted. 



STATE v. PORT ROYAL & A. RY. CO. et al. KING et al v. SAME. 
OGDEN V. SAME. Ex parte BATES. 

(Circuit Court, D. South Carollna. January 1, 1898.) 

1. RAH.ROAD Rkcbivbrships— Actions fob Damagks — Service of Pbocess. 
The owner of an animal klUed by a train whlle the road was In a 
receiver's hands sued the rallroad company without jolning the receiver 
as a défendant, but process was served only upon the receiver through 
an agent The receiver's clalm agent appeared and defended the suit, 
whlch resulted In a judgment against the company. Held, that the judg- 
ment was valid, so as to blnd the property in the receiver's hands. 

a. Samb — Priokiïy of Liens. 

A judgment against a rallroad company for injuries to personal property, 
when rendered in a suit brought withln 12 months from the tlme the cause 
of action arose, is a prior lien to that of a rallroad mortgage. 

3. Same. 

A receivership Is not personal, but continuons, so that clalms arlslng 
against différent receivers, one of whom succeeds the other, stand on the 
same footing. 

This was an intervening pétition ûled by J. B. Bâtes in the receiver- 
ship proceedings against the Port Royal & Augusta Railway Com- 
pany and others, whereby he sought tp enforce an alleged lien against 
the railroad property for the amount of a judgment obtained by him 
against the railroad company for the killing of an animal by one of 
its trains. 

B. A. Hagood, for petitioner. 
S. J. Simpson, for respondents. 

SIMONTON, Circuit Judge. This is an intervention by J. B. Bâtes, 
olaiming payment of a certain judgment obtained by him against the 
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Port Eoyal & Augusta Bailway Company. Bâtes was the owner of 
a Jersey buU, which he alleged was killed on the line of that road, 
by the train of the road, on November 30, 1892. He put his claim in 
suit before a trial justice of Barnwell county, making the railroad 
Company défendant, and obtained a judgment, which was entered Oc- 
tober 26, 1893, for $90 and costs. The défense rests upon the fact 
that at the date of the accident and at the time of the suit the road 
and its property were in the hands of Cbmer, receiver; that as a con- 
séquence of this the service of process upon an agent of the receiver 
was not service on the company, — in fact, no service at ail, — ^and that 
the judgment binds neither the company, which was named as a 
party, nor the receiver. Corner, who was not sued; and that in no 
event can the petitioner claim for any demand against Corner, re- 
ceiver, because the true construction of the order of this court ren- 
ders the purchaser at foreclosure sale liable only for claims against 
Averill, receiver. The case was defended before the trial justice by 
a Mr. Connor, daim agent in the employment of the receiver, was 
continued at his instance, and on the day to which it was continued 
judgment was given after trial. 

When an insolvent corporation is put into the hands of a receiver, 
this only effects a change in the management of the property. The 
receiver is substituted for those who theretofore had governed the 
corporation, but the title is not changed. Union Bank of Chicago v. 
Kansas City Bank, 136 U. S. 223, 10 Sup. Ct. 1013. Nor is the existence 
of the corporation destroyed. Bank of Bethel v. Pahquipe Bank, 14 
Wall. 398. So the suit will lie against the corporation. But, inas- 
much as the receiver was put in charge of and administered ail the 
aflfairs of the corporation, service of process was properly made upon 
him through his agent. Davis v. Gray, 16 Wall., at page 217. 

The agent of the receiver appeared in the case, and defended. The 
trial was had and judgment rendered. This judgment, having been 
entered on an action for injury to personal property brought within 
12 months from the date of the cause of action, has a lien prier to the 
mortgage, even if it is not a claim against the receivership. 

It is contended, however, that the claim is not against Keceiver Av- 
erill, but against Comer, receiver. But a receivership is not per- 
sonal; it is continuons. The individuals holding it represent a con- 
dition of things created by the court. As is said in McN ulta v. Loch- 
ridge, 141 tJ. S. 331, 12 Sup. Ct. 11 : "The receivership is continuous. 
It is analogous to a corporation sole. The action is not against the 
receiver as a person, but against the receivership. So, a receiver 
may be sued for the act of his predecessor, without leave of the court." 
So, in whatever aspect we may view this case, either as a suit against 
the corporation or as against the receivership, this judgment has a 
paramount claim. Indeed, it has been held by a court of high per- 
suasive authority that a judgment rendered against a receiver in a 
state court in an action at law is conclusive as to the existence and 
the amount of the plaintiff's claim, but the time and manner of its 
pavment are to be controlled by the court appointing the receiver. 
Dillingham v. Hawk, 9 C. C. A. 101, 60 Fed. 494. 

Let the petitioner hâve a decree for the amount of his judgment and 
interest, with costs. 



EDGELL V. FELDEK. 69 

EDGELL et al. v. FELDER. 

(Circuit Court of Appeals, Pifth Circuit June 23, 1897.) 

No. 613. 
1. Parties in Bquitt. 

In a bill by one member of a partnershlp to recover salaries and commis- 
sions due the partnershlp, where it is alleged that the other partner refuses 
to join as a party plaintIfC, and bas fraudulently conspired with the otber 
défendants to defeat a recovery, such latter partner Is a proper and neces- 
sary party défendant. 
3. Appkarance. 

Parties wbo enter a spécial appearance, and thereupon file motions to dis- 
miss the suit for want of jurisdiction and for want of equlty, and to discharge 
a receiver and dissolve a temporary Injunetion for want of jurisdiction, and 
because no previous notice was given of the application for the injunetion, 
and it was issued in term time, without requiring complainant to give bond, 
must be held to hâve appeared generally In the cause. 

V 

Appeal f rom the Circuit Court of the United States for the Southern 
District of Georgia. 

Thls was a bill in equity by Thomas J. Eelder, a citizen of Georgia, reslding 
In the Southern district thereof , against Alfred N. Hehre, a citizen of New York, 
George S. Bdgell and Austin Oorbin, Jr., also citizens of New York, the New 
England Mortgage Security Company, a citizen of Massachusetts, and five cor- 
porations existlng under the laws of the kingdom of Great Britain. The de- 
fendant George S. Edgell was sued as surviving partner of the firm which was 
dissolved by the death of Austin Corbin, Sr., and also as co-partner with Austin 
Corbin, Jr., composing the présent partnershlp doing business as the Corbin 
Banking Company. The purpose of the suit was to recover compensation for 
services rendered by the plaintiff individually for the sales and renting of lands 
under contract from May 1, 1894, to the date of the formation of a partnershlp 
between complainant and the défendant Alfred N. Helire, on or about Septem- 
ber 1, 1805; and also for the recovery of complainant's unsettled Interest In the 
earnlngs of the partnershlp of Felder & Hehre from September 1, 1895, untU 
the death of Austin Corbin, Sr., June 6, 1896; and also for the recovery of 
the earnings of Felder and Hehre alleged to be due from the new firm composed 
of Edgell and Austin Corbin, Jr., from June 6, 1896, to about December 1, 1896. 
The blU alleged that Alfred N. Hehre was made a défendant because he refused 
to join as a party plaintiff, and that he fraudulently conspired with the other 
défendants to defeat the recovery of what was due to the firm of Felder & 
Hehre. No deeree, however, was asked against him. The défendants, being 
nonresidents of the state, entered a spécial or llmited appearance "for the pur- 
pose of maliing a motion to dissolve the injunetion and discharge the receiver 
appointed in this cause, as wA as also to submit a motion for the dismissal 
of said bill for the want of jurisdiction in the court." The défendants accord- 
Ingly filed motions to dissolve the injunetion, discharge the receiver, and dis- 
miss the bill, setting up that the court was without iittisâiction to hear the 
cause under the statutes of the United States; that the suit could not be brought 
in the district of complainant's résidence — First, because the défendant Hehre 
was a real complainant, so far as the recovery sought was for what was due 
to the firm of Felder & Hehre, and theref ore could not be brought In the district 
wtiere only Felder resided; and, second, because the jurisdiction of the court 
was not f ounded "only on the fact that the action is between citizens of différ- 
ent States." It was also set up as a ground for the motions that the bill sought 
to recover what was due to Thomas J. Felder Individually for his services prior 
to the formation of the partnershlp of B"elder & Hehre, and that Felder had an 
adéquate remedy at law to recover that debt, for which reason the bill was with- 
out equity. In the circuit court thèse motions were denied, and the défendants 
hâve appealed. 

Webb & Bradshaw, for appellants. 
Marion Erwin, for appellee. 
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Before TARDEE, Circuit Judge, and MAXEY and PAELANGE, 
District Judges. 

PER CURIAM. In the case made by the complainant's bill, Alfred 
îJ. Hehre, a citizen of tlie state of New York, and a member of the 
co-partnership of Felder & Hehre, is properly and necessarily a party 
défendant. The said bilI shows a controversy within the gênerai 
jurisdiction of the circuit court for the Southern district of Georgia, 
the complainant being a citizen of the state of Georgia, residing in the 
Southern district of said state, and ail the défendants being either 
citizens of other states or aliens, and the matter in dispute exceeding 
in value the sum of |2,000, exclusive of interest and costs. The ap- 
pellants herein, having appeared in the circuit court, and entered 
motions to dismiss the suit for want of jurisdiction ratione personse, 
and to dismiss the bill for want of equity, and to dissolve the injune- 
tiontheretofore issued in the case for want of jurisdiction, and be- 
cause no previous notice of application therefor was given, and 
because it was issued in term time, without requiring the complain- 
ant to give bond therefor, and that the complainant should exécute 
a bond in such sum as the court might require to protect the de- 
fendants against ail damages or losses which might be suffered by 
reason of granting said injunction, and to withdraw the said in- 
junction because issued prematurely, and to discharge the receiver 
theretofore appointed in the case, must be held to hâve entered a 
gênerai appearance to the bill, and thereby waived. any privilège 
they might hâve had to object to being sued in the district in which 
the complainant résides, although, by the terms of the writing ac- 
tually flled with the clerk, the appearance made was a limited ap- 
pearance. Oonsidering that the court, under the circumstances, 
had full jurisdiction of the case made by the bill, the issuance of an 
injunction was a proper exercise of the sound discrétion vested in 
the chancellor, and the same may be said as to the appointment 
of a receiver, except that the record shows that a receiver was ap- 
pointed simultaneously with the flling of the bill, and without no- 
tice to the parties whose possession was to be disturbed thereby. 
AflBrmed, 

= i 

LESLIE et al. v. LESLIB et al. 

(Circuit Court, S. D. Californla. November 15, 1897.) 

No. 736. 

Eqcitt Plbading— Multifariousnbss. 

A bill which seelîs to enforce the performance of a trust In real propepty, 
and also to quiet complainant's title to the same property, Is multifarious. 

This was a bill in equity by Ella L. Leslie and Charles C. Leslie 
against John and George H. Leslie, as trustées under the last will and 
testament, and codicil thereto, of George Leslie, deceased. The cause 
was heard on demurrer to the bill. 

E. E. Keech and Guthrie & Guthrie, for complainants. 
Brousseau & Montgomery, for défendants. 
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WELLBORN, District Judge. This suit was originaliy brought in 
the superior court of Orange county, Cal., and thereafter removed to 
this court, on account of the diverse citizenship of the parties. Two 
cases for équitable relief are separately stated in the bill, one being to 
enforce the performance of a trust in real property, and the second 
being to quiet the title of one of the complainants to said property. A 
demurrer to the bill on numerous grounds, including the one men- 
tioned below, has been flled by the défendants since the removal of the 
cause. Under the state procédure, the complaint, as the pleading 
was there styled, would hâve been bad on account of a misjoinder of 
causes of action. Code Civ. Proc. Cal. § 427; Reynolds v. Lincoln, 71 
Cal. 183, 9 Pac. 176, 12 Pac. 449. The gênerai rules of equity practice 
which obtain in this court conduce to the same resuit. The bill is 
multifarious, in that it joins two distinct and unconnected grounds of 
équitable relief. 1 Fost. Fed. Prac. §§ 71-74. For this cause, and 
without passing upon any of the other objections to the bill, the de- 
murrer is sustained, with leave to complainants to amend within 10 
days, if they shall be so advised. 



BROWN V. TII.UNGHAST. 
(Circuit Court, D. Washington, W. D. December 31, 1897.) 

1. Payment— Rbcovbry on Geound of Mistake— 8DBSCHIPTI0N TO National 

Bank Stock. 

A payment made for stock of a national bank under an erroneous belief 
that ail of an inereased Issue of stock authorjzed by the stoekholders, and 
of whlch the stock paid for formed a part, had been sold, and the subscrip- 
tions therefor had thus become binding, is not voluntary, and the money 
may be recovered back, thougb the facts might hâve been learned by the 
exercise of greater diligence and care. 

2. National Banks — Insolvenct— Assessmbnt — Parties. 

The comptroUer of the currency and the treasurer of the United States 
are not necessary parties défendant In an action against the receiver of 
an insolvent national bank to recover an assessmenf made by the comp- 
troUer, and paid by the plaintlfï under an erroneous belief that he was a 
stockholder. 

Suit in equity by H. W. Brown against Phillip Tillinghast. as 
receiver of the Columbia National Bank of Ta coma, to establish 
plaintifE's daim as a créditer against the Columbia National Bank for 
the amount of |6,250, paid on his subscription for inereased capital 
stock of the banking association, and also to establish a claim as a 
preferred créditer against the asseta for the amount of $3,050 paid 
upon an assessment ordered by the comptroller of the currency 
against the stoekholders of said bank. Demurrer to the bill of com- 
plaint overruled. 

T. W. Hammond, for plaintifl. 
Phillip Tillinghast, in pro. per. 

HANFOED, District Judge. In the case of Matthews v. Bank, 79 
Fed. 558-560, this court decided that the vote of the stoekholders of 
the Columbia National Bank of Tacoma to increase the capital stock 
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of said bank to the amoimt of $500,000 never became effective because 
the full amount of th.e proposed increase was not subscribed or paid 
for; that the board of directors was not authorized to cancel tbe in- 
creased stock in excess of tbe amount subscribed and paid for, nor 
to give the assent of the corporation to an increase to any amount, 
as only the shareholders had the power to détermine whether there 
should be any increase, and to flx the amount; and that a subscriber 
for new stock to be issued pursuant to the resolution of the stockhold- 
ers to increase the capital of the bank to Î500,000 was entitled to 
recover back the amount paid upon his subscription, and that a vote 
of the stockholders subséquent to his subscription, and the payment 
made on account thereof, to increase the capital of the bank to an 
amount equal to that which had been subscribed for, was not bind- 
ing upon him, for the reasons that said vote was taken at a meeting 
not called for the purpose by lawful authority, and his assent was 
never given to any conttact of subscription for increased stock, other 
than a specified number of shares to be issued according to the orig- 
inal plan. By his complaint in this case, the complainant sets forth, 
in substance, the same facts as to the ineffective attempts to increase 
the capital stock of the Columbia National Bank, and that under the 
original plan to increase the capital of the bank to |500,000 he sub- 
scribed for 50 shares of the proposed new stock, and paid to the bank 
on account of his subscription $5,000, and also paid an assessment 
levied by the bank, amounting to $1,250; and that, after the bank 
went into the hands of a receiver, a demand was made upon him to 
pay an assessment ordered by the comptroller of the currency, and, in 
compliance with that demand, he did pay $3,050 to the receiver; that 
until a time subséquent to ail of said payments he was ignorant as to 
the true facts affecting the legality of the proceedings to increase 
the capital stock of the bank, and that in making said payments he 
erroneously believed that the capital of the bank had been increased 
as proposed, and that he had become liable upon his contract of sub- 
scription; and that, if he had possessed accurate knowledge of the 
facts, and if he had not erroneously believed that the stock had been 
increased, and that he was obligated to pay for stock of which he had 
become the owner, he would not hâve made said payments. 

As to ail the questions considered and passed upon in the case of 
Matthews v. Bank I now adhère to and follow the ruling in that case. 
The défendant now contends that the bill of complaint shows upon its 
face that no deceit was practiced upon plaintifl; that he had means 
of obtaining knowledge, and by diligence could hâve ascertained the 
truth in regard to the transaction before making either of said.pay- 
ments; and that, although he failed to obtain true information, his 
fault in neglecting to seek for information is inexcusable, and there- 
fore he occupies the position of one who has made a voluntary pay- 
ment in settlement of a claim asserted against him, and he is not enti- 
tled to recover back any part of such voluntary payments. On this 
point I hold that a payment is not a voluntary payment if made under 
an erroneous belief on the part of the payor as to a liability to pay, 
which in fact did not exist, and that money paid under a mistake as 
to the facts affecting a supposed liability may be recovered back, 
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although the mistake mîght hâve been avoided if greater care had 
been taken to investigate and ascertain the facts regarding the trans- 
action. U. S. V. Barlow, 132 U. S. 271-282, 10 Sup. Ot. 77. 

This demurrer is aiso based in part upon the ground that there is 
a defect of parties défendant. It is insisted that the comptroller 
of the currency and treasurer of the United States are indispensable 
parties, for the reason that the $3,050, paid by the complainant to 
the receiver bas been placed in the treasury of the United States, and 
can only be repaid by the treasurer, under an order to be made by 
the comptroller of the currency, authorizing such repayment. It 
has not been usual to join thèse offlcers as parties défendant in ac- 
tions of this nature, and, as théy are not within the reach of process 
of this court, it is not practicable to bring them into the case so as to 
bind them by any judgment which the court can render. The re- 
ceiver of an insolvent national bank is authorized to sue and défend 
actions for the purpose of collecting the assets, and for the adjudica- 
tion of disputed claims against such bank. The court can only go 
so far as to render a declaratory judgment, establishing the rights of 
the respective parties. If the complainant obtains a judgment in his 
favor, the comptroller of the currency must make an order to pay it. 
It is not to be presmned that the ofiScers of the government will refuse 
to pay, in whole or in part, any lavi^ful judgment; but, if there 
should be an obstinate refusai on the part of the comptroller of the 
currency, or on the part of the treasurer of the United States, to pay 
a judgment ont of the funds available for the purpose, the complain- 
ant must seek for vindication of his rights by an application to a 
court having jurisdiction at the place where said officers réside for 
coercive measures. But the possibility of having to work out sat- 
isfaction of a judgment with the assistance of a court of another ju- 
risdiction forms no barrier to an adjudication of the rights of the 
parties within the jurisdiction of this court. If the suit were against 
the défendant in his capacity as an individual, and if he had no prop- 
erty subject to exécution in this district, but did hâve ample means 
situated in another state, it could not be insisted that he would not 
be suable in this court, because the judgment could not be enforced 
by process of this court, nor could it be urged that persons in another 
State were necessary parties défendant, because they were in actual 
possession of the only property available to satisfy a judgment 
against the défendant. Demurrer overruled. 



JENNES V. LANDES et al. 
(Circuit Court, D. Washington, N. D. December 31, 189T.) 

EQUITY PlEADING — SUFFICIENCT OF BiLL— KeCESSITT OF PrATBB FOR PrO- 

CBSS. 

A bill is not demurrable because it contains no prayer for process where 
the défendants who are required to answer are named both in the captlon 
and body of the bill. 
Alibnaqe — Necbssitï op Consent dp Goveknment Renouncbd. 

The consent of the United States is not necessary to enable a citizen to 
voluntarUy expatriate himself, and become a citizen of another country. 
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8.^ JuKisDicTioN— Allégation op Alipnage— Sufpicibnct. 

Allegadons In a bill against cltizens of the state of Washington that com- 
plainant was by birth a citizen of that state, but by her marriage with a 
British subject, and removal to Brltlsh Oolumbla, became a citizen of Great 
Britaln, no law of that country malilng her a citizen by reason of such facts 
being pleaded, are Insufflclent to sustain the jurisdiction of the fédéral court 
on the ground of diversity of citlzenship. 

4. Same— Pleading Statutk of Cakada. 

It will not be presumed, in the absence of a showing that there is a 
British law conferring It, that the Canadian parliament has power to 
naturallze a citizen of the TJnlted States, and make him a citizen of Great 
Britaln; and the setting out in a bill of a Canadian statute, under which it 
Is claimed the complainant, who is by birth a citizen of the United States, 
became a British subject, is insufflclent to confer jurisdiction on the fédéral 
court on the ground that complainant is an alien. 

This is a suit in equity, by Lutie Jennes, a married woman, against 
Henry Landes and others, for an accounting respecting certain prop- 
erty to which she claims ownership. The défendants haVe demurred 
to the bill on two grounds, viz.: The bill does not contain a prayer 
for process, nor designate the défendants who are required to answer, 
and the bill shows upon its face that the case is not within the juris- 
diction of this court. Demurrer sustained. 

W. F. Hays and Charles E. Shepard, for plaintifE. 

A. E. Coleman and Richard Saxe Jones, for défendants. 

HANFORD, District Judge. Both in the caption and in the body 
of the bill of complaint the défendants who are required to answer 
are named, and plainly designated. This being so, the bill is not de- 
murrable, because there is no prayer for process. 

The complainant was born in the state of Washington, and lived 
in the state of Washington until her marriage to a British subject, 
when she removed to, and became permanently domiciled in, British 
Columbia, and she is now an inhabitant of British Columbia; and in 
her bill of complaint allèges that by her change of domicile and mar- 
riage she has become and is a subject of the queen of Great Britain. 
The showing that complainant was by birth a citizen of the United 
States raises a question as to her alienage at the time of commencing 
this suit, and, as the jurisdiction of this court dépends upon diversity 
of citlzenship, it must be alleged positively, and facts must be proven 
sufficiently to satisfy the mind of the court beyond any question of 
légal doubt that she is an alien ; otherwise the case must be dismissed 
for want of jurisdiction. 

A change of allegiance from one goTernment to another can only 
be elïected by the voluntary action of the subject, complying fuUy with 
the conditions of naturalization laws, so that there is concurrent 
action and assent on the part of both the subject and the government 
to which the new aUegiance attaches. Authorities entitled to great 
respect hâve been cited in the argument, holding that it is also neces- 
sary to hâve assent on the part of the government renounced. In my 
opinion, that rule no longer obtains in the United States, since coii- 
gress, by the act of July 27, 1868, now re-enacted in section 1999, Rev. 
St., has expresisly declared it to be the poliey of our government that 
the right of expatriation is a natural and inhérent right of ail people. 
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indispensable to the enjoyment of th.e rights of life, liberty, and the 
pursuit of happiness. Tlie avéraient in the bill that the complainant 
bas become a British subject is the statement of a mère légal conclu- 
sion, and, in view of the other facts alleged, it is very questionable 
whether it can be regarded as a sufflcient allégation of a jurisdic- 
tional fact. It is also questionable whether, if the allégation should 
be traversed, the complainant would be permitted to sustain the issue 
on her part by introducing in évidence a British law, if there be one 
similar to our section 1994, adopting her as a British subject as a 
conséquence of her marriage. Courts are not required to take ju- 
dicial knowledge of foreign laws; therefore, if it should be necessary 
to prove the existence of such a law in this case, it should be pleaded. 
In his opinion in the case of Pequignot v. City of Détroit, 10 Fed. 211, 
Mr. Justice Brown stated that by the sixteenth section of 7 & 8 Vict. 
c. 66 (1844), it is enacted "that any woman married, or who shall be 
married, to a natural-born subject or a person naturalized, shall be 
deemed and taken to be herself naturalized, and hâve ail the rights 
and. privilèges of a natural-born subject." If this statute, or any 
similar British law, is now in force, the complainant did become a 
British subject by her marriage, and is entitled to sue in this court; 
but, in my opinion, it is necessary to amend her bill by pleading the 
statute. Demurrer snstained. 

Opinion on Demurrer to Amended Bill. 

By her amended bill of complaint the complainant allèges, in addi- 
tion to the matters set forth in her original biU, that by the laws of 
the dominion of Canada and the province of British Columbia relating 
to the subject of citizenship, allegiance, and naturalization of married 
women, "a married woman shall within Canada be deemed to be a 
subject of the state of which her husband is, for the time being, a sub- 
ject," and that it is so provided by a statute enacted by the parliament 
of the dominion of Canada in the year 1885, the same being section 
22 of chapter 113, volume 2 of the Revised Statutes of Canada of 1886. 
To this amended bill the défendants hâve also demurred on the 
ground that the aJienage of the complainant, and her right to sue 
in this court, does not sufficiently appear. Whether the Canadian 
statute above quoted has the eflfect to confer upon women who are 
married to British subjects residing in Canada the rights, and subject 
them to the obligations, of subjects of the queen of Great Britain, 
dépends partly upon the intent of the Canadian parliament in the 
enactment, and partly upon the constitution of that govemment. I 
will not, at this time, attempt an interprétation of the statute, for, 
as Canada is not an independent sovereignty, I do not feel justifled in 
presuming, without a further showing, that its parliament has the 
power to naturalize citizens of the United States so as to complète 
their change of allegiance from the govemment of the United States 
to that of Great Britain. If therfe is any British law conferring such 
}>ower upon the Canadian parliament, it should be pleaded, as any 
other foreign law upon which the rights of a litigant in this court dé- 
pend. Demurrer sustained. 
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ELKHART NAT. BANK OF ELKHAET, IND., v. NORTHWESTERN 
GUARANTY LOAN 00. OF MINNEAPOLIS, MINN., et al. 

(Circuit Court, E. D. Pennsylvania. December 10, 1897.) 

No. 33. 

1. Parties— Who NacBssARY in Suit to Enfokce Individual Liability of 

Stockholdbbs. 

To a blU by a créditer of a corporation averring Its insolvency, and de- 
mandlng the appointment of a reeelver, an accounting, and tbe enforcement 
of the individual liabllity of the stockholders, the corporation is a necessary 
party défendant. 

2. FEDERAL Courts — Jubisdiction — Suit to Enforce Individual Liabilitt 

OP Stockholders of a Foreign Corporation. 

Where the jurisdiction of the fédéral courts dépends on the diverse citi- 
zenshlp of the parties, the fédéral courts of the résidence of stockholders 
of an insolvent corporation, organized under the laws of another state, 
hâve no jurisdiction of a suit brought by a créditer of the corporation for 
an accounting and a recelvership, and to enforce the individual liability 
of the stockholders. If the corporation has not voluntarily appeared in the 
action. In such case the nonresident corporation cannot be compelled to 
appear. Smith v. Lyon, 10 Sup. Ct. 303, 133 U. S. 315, and Improvêment 
Co. V. Glbney, 16 Sup. Ct. 272, 160 V. S. 217, foUowed and applied. 

3. Same— Plbadinq and Practicb. 

In such a case, the défendant stockholders who appear may set up this 
défense by demurrer. 

This was a bill in equity by the Elkhait National Bank of Elkhart, 
Ind., which sued as a citizen of Indiana, against the Northwestern 
Guaranty Loan Company of Minneapolis, a corporation organized 
under the laws of Minnesota, and Edward P. Allison and others, 
stockholders in the Northwestern Guaranty Loan Company, and citi- 
zens of Pennsylvania. The Northwestern Guaranty Loan Company 
was not serred with process, and did not appear. The other défend- 
ants appeared, and by demurrer denied the jurisdiction of the court. 
The pleadings are sufficiently set ont in the opinion. 

M. H. Boutelle, for complainant. 

John G. Johnson and W. C. Rodman. for respondents. 

DALLAS, Circuit Judge. This is a suit in equity brought by the 
Elkhart National Bank, a citizen of the state of Indiana, against the 
Northwestern Guaranty Loan Company, a citizen of the state of 
Minnesota, and the several othei* défendants named in the bill, ail of 
whom are aUeged to be citizens of the state of Pennsylvania, and rési- 
dents of the Eastern district of that state. Manifestly, the objection 
made by thèse demurrers, that the Northwestern Guaranty Loan Com- 
pany cannot be required to appear in this district, is supported by 
the ruling of the suprême court of the United States in Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303, which in the later case of Improvêment 
Co. V. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, is referred to as having 
decided that a suit in which there is more than one plaintifl or more 
than one défendant must be brought in the district in which ail the 
plaintiffs or ail the défendants are inhabitants. The Northwestern 
Guaranty Loan Company is a citizen and an inhabitant, not of this 
district, but of the state of Minnesota. It has not voluntarily ap- 
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peared, and it cannot be compelled to do so. But it is contended that 
that Company only can make objection to its being sued in a district 
of whicli it is a nonresident, and that, therefore, the demurrers which 
hâve been filed to the bill by other of the défendants cannot, on this 
ground, be sustained. In Improvement Co. v. Gibney, supra, this 
point was not actually presented, but the suprême court there said : 

"When there are several défendants, some of whom are, and some of whom 
are not, inhabitants of the district in which the suit is brought, the question 
whether those défendants who are inhabitants of the district may take the 
objection, If the nonresident défendants hâve not appeared in the suit, has 
never been deelded by this court. Strong reasons might be given for holding 
that, especially where, as in this case, an action Is brought against the prin- 
cipals and sureties on a bond, and one of the princlpals Is a nonresident and 
does not appear, the défendants who 'do corne in may object, at the proper stage 
of the proceedings, to being compelled to answer the suit." 

In view of thèse observations, it seems quite plain that the inf erior 
courts of the United States should regard the broad question whether 
those défendants who are inhabitants of the district may take the ob- 
jection that others of them, who hâve not appeared, are not such in- 
habitants, as an open one. But the language quoted also imports, I 
think, that, at least in some cases, the défendants who do appear may 
object that one who has been joined with them as a défendant is a 
nonresident and does not appear. In the présent case the broad ques- 
tion ârst referred to need not be decided, and attention may be con- 
âned to the narrower inquiry. Can this particular bill be maintained 
notwithstanding the objection of the défendants who are inhabitants 
of this district that their co-defendant, the Northwestern Guaranty 
Loan Company, is not an inhabitant thereof and has not appeared? 
Whether this inquiry ought to be answered in the afQrmative or in 
the négative dépends, in my opinion, upon whether or not jurisdiction 
of the Northwestern Gruaranty Loan Company is pràctically necessary 
in order that this court may properly adjudicate the rights of the re- 
maining défendants, and grant, respeeting the subject-matter of liti- 
gation, the relief which is prayed. 

In Bailey.v. Inglee, 2 Paige, 278, Chancelier Walworth said : 

"Persons are necessary parties when no decree can be made respeeting the 
subject-matter of litlgation until they are before the court either as complain- 
ants or défendants, or where the défendants already before the court hâve such 
an Interest in having them made parties as to authorize those défendants to 
object to proceeding without such parties." 

In that case the complainant prayed for a discovery, for an injunc- 
tion to restrain proceedings at law, and for gênerai relief; and it was 
held that two persons who were iointly liable with the complainant 
in the action at law were necessary parties, and that the other de- 
fendants would hâve a right to insist by demurrer that they should 
be made parties. In this case the complainants pray discovery, for 
an account of the business of the Northwestern Guaranty Loan 
Company, and for gênerai relief; and the défendants before the court 
are not liable at ail, unless, upon taking the account demanded by 
the complainant, it shall appear that the company is without suffl- 
cient means to liquidate its own obligations. No détermination 
would be complète which should not détermine the debts of the com- 
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pany and its assets applicable thereto. The bill itself is framed in 
accordance with this view of the matter, and the necessity for an ac- 
counting is not obviated by the allégations to the effect that, in addi- 
tion to aU the company's- assets, the entire fund songht to be created 
by enforcing the full statutory liability of the stockholders will not 
suffice to pay its debts. The bill concèdes that there should be an 
accounting by the corporation, and the stockholders who hâve ap- 
peared hâve a right to insist upon it ; but, in the absence of the cor- 
poration, such an account cannot be ordered, nor a decree be made 
which would be certain and deflnite or adequately comprehensive. 

I hâve carefuUy examined the bill. Its prayer for relief may, of 
course, be taken as indicating the ends which it is purposed to attain, 
and by what method. It asks: 

"That an account be taken, ascertaining the value of ail and several the as- 
sets, properties, and effects, of whatsoever klnd or character, of said défendant 
Northwestern Guaranty Loan Company, applicable to the payment of its 
indebtedness; the stockholders of sald corporation, and the amount of stock 
held by eaeh at the date of the adjudication of insolveney of said Northwestern 
Guaranty Loan Company; the amount of indetrtedness of said corporation, 
and to whom due; the amount due on plaintifC's judgment; and that a re- 
cel ver hereln and in this suit be appointed; and that each of said several stock- 
holders wlthin the jurisdiction of this court, défendants herein, be adjudged 
and decreed to pay to said receiver, for the equal beneflt of your orator and ail 
other creditors of said Northwestern Guaranty Loan Company who may be- 
come parties hereto and prove their claims herein, a sum equal in amount 
to the par value of the shares of stock held by each." 

To this prayer for particular relief there is added the usual prayer 
for gênerai relief, but it has not been suggested that under the latter 
any decree other than that specially prayed is in fact contemplated, 
and I do not perceive that any relief which would be agreeable to 
the frame of the bill could be granted which would substantially vary 
from that specially prayed. The bill avers, it is true, that the de- 
fendant stockholders therein speciflcallv named are "liable to con- 
tribute and pay to and for the equal beneflt of your orator and the 
several other creditors of said Northwestern G-uaranty Loan Com- 
pany a sum equal to the par value of the stock held and owned by 
each of said stockholders." .1, however, do not understand it to be 
contended that this suit could be maintained as one simply for the 
recovery of a debt alleged to be due by each of the stockholder de- 
fendants, respectively, to the complainant and other creditors of the 
Northwestern Guaranty Loan Company. Indeed, it not only appears 
from the spécial prayer of the bill that the complainant's own theory 
of his suit is quite différent, but it also apnears from the body of the 
bill that its spécial prayer is the necessàry séquence of its statements 
and charges. It expressly states that the liability intended to be 
enforced against thèse stockholders of the Northwestern Guaranty 
Loan Company was assumed onlv "in case of failure or insufflciency of 
the assets of said corporation to satisfy its just indebtedness, and in 
that case only to the extent of the deflciency," and "in an amount 
not exceeding the par value of the stock held by each, and that each 
should contribute and pay, to and for the joint and equal beneflt of 
said creditors, such an amount, not exceeding the par value of the 
stock held by each, as might be required or necessàry to make up or 
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satisfy such deficiency." This being the substance of the complain- 
ant's claim of right, the prayer for an account of the assets, and of 
the holders and holdings of stock, and of the indebtedness of the 
:Northwestern Guaranty Loan Company, seems to me, I i-epeat, to be 
a necessary prayer, and, without it, it would be difflcult to perceive 
uppn what the équitable jurisdiction of this court could rest. In my 
opinion, the défendant stockholders are entitled to hâve the account 
taken, and this cannot be done in the absence of the Northwestern 
Guaranty Loan Company. Moreover, the bill contemplâtes that any 
sum which may be decreed to be paid shall be paid, not directly to 
the complainant and other creditors who may join in this suit, but that 
it shall constitute a fund to be administered by this court, through 
an independent receiver of its appointment, for the beneflt of ail 
who may prove their claims herein. Surely, to such a proceeding 
the Northwestern Guaranty Loan Company should be a party, not 
only because of its own interest in the administration and distribution 
of the fund proposed to be created, but also that the rights of the 
other défendants may be properly ascertained and equitably dealt 
with. This court is asked to undertake what it cannot perform. 
The Northwestern Guaranty- Ijoan Company cannot be brought hère, 
nor can its assets or its books ; and the many difiQculties that would be 
encountered in an attempt to talce the account which is proposed, 
and to adjudicate upon claims which might be presented, are obvious, 
and apparently insurmountable. Even upon the assumption that the 
constitution and statutes of the state of Minnesota contemplate the 
enforcement of the liability hère asserted otherwise than by its own 
tribunals and in the manner prescribed by its own laws, it cannot be 
conceded that they impose upon this court the duty of assuming a 
jurisdiction which it is not practicable for it to exercise because of its 
inability to require a corporation of that state to submit to its au- 
thority. 

I am unable to agrée with the learned counsel of the complainant 
that the objection under discussion is overcome by Equity Kule 47. 
That rule is without applicability, because the corporation hère in 
question has in fact been made a défendant, and its rétention as such 
party is, necessarily I think, persisted in; and the diflficulty hère 
encountered would not be met by a decree without préjudice to the 
rights of the absent party, for its absence affects, not only its rights, 
but those of the défendants who are before the court as well. What 
has been said disposes of the case, and therefore the several causes 
of demurrer which hâve not been alluded to need not be discussed. 
Upon the ground considered in this opinion the demurrers are al- 
lowed. 
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HA.DDEN et al. t. NATOHAUG SILK CO. et al. 
(Circuit Court, S. D. New York. January 13, 1898.) 

1. Courts— FoRMEK Décision. 

The court wlU folio vv Its prlor décisions in the same case, though made 
by another judge, and refuse to consider de novo questions expressly or 
impliediy determined by orders and judgments entered in a former heariug. 
8. Fkaudulbnt Tsansfbr— Rbs Jddicata. 

Attacbment and exécution liens on Personal property will not be set aside 
for fraud affeeting the obligation on which the judgment was recovered. 
when such judgment bas been held valid on a former hearing of the case. 
& SAI.BS— Rbscission— Elbction. 

In an action by a judgment creditor to set aside a transfer of personal 
property, and attachment and exécution liens thereon, as fraudulent, it is 
immaterial that the goods for which he recovered his judgment went into 
the manufacture of the goods in controversy, as by failing to rescind he 
elected to treat the sale as valid, and is precluded from f oUowlng the goods. 
20 C. O. A. 494, 74 Fed. 429, foUoweâ. 

In Equity. 

This action was brought originally in the suprême court of New York by 
the complainants as judgment credltors of thq Natchaug Silk Company to set 
aside alleged fraudulent transfers of the property of said company made by 
its président and gênerai manager, as well as liens by attachment and exécu- 
tion, by virtue of which liens and transfers the défendants clalm title to said 
property. The bill aiso prays for a receiver and an injunetion restraining the 
défendants from disposing of the property in question during the pendency of 
the action. A temporary injunetion, granted in the State court, wa« eontinued 
by this court after removal of the cause by the défendants. Two motions to 
dissolve the injunetion were made and denied. From the order denying the 
last motion an appeal was taken to the circuit court of appeals. The opinion 
then delivered Is reported in 20 C. C. A. 494, 74 Fed. 429. After the proofs 
were taken the défendants renewed thelr motion to dissolve, and this time 
the motion was granted by this court. An application having been made by 
the complainants for a rehearing, the court adhered to its former décision and 
dissolved the injunetion. On both occasions short opinions were delivered. 
The bill was amended by leave of the court, and additional proof was taken 
relating to the validity of the Pangburn notes. 

William B. Putney and Henry B. Twombly, for complainants. 
Edward Winslow Paige, for défendants, 

COXE, District Judge. It is, of course, my duty to foUow the 
décisions of this court and of the circuit court of appeals even though 
a différent opinion may be entertained upon some of the propositions 
involved. Différent judges do not make différent courts. When 
the circuit court has spoken through any of its judges its décision 
should be, and generally is, regarded as controUing upon ail the 
others. This is the spirit of American jurisprudence. We sacrifice 
much to précèdent. A proposition once decided between the same 
parties on similar facts must stand decided. It is of little moment 
that the décision was made by another than the sitting judge. If 
entitled to any considération this circumstance gives the décision 
even greater weight. A judge may change his own mind ; he cannot 
change the mind cf another. Manifestly, then, the first inquiry is, 
what has been already decided, and what, if anything, is left open for 
décision? The motion to dissolve the injunetion brought up the 
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entire controversy for review. With fhe injunction removed ît was 
possible for the défendants to defeat the main purpose of the action 
by disposing of the property in dispute. In such circumstances it is 
plain that the court would hâve preserved "the existing state of 
things" if it had supposed that there was a reasonable chance of the 
complainants' success. The décision dissolving the injunction could 
hâve proceeded only upon the theory that the défendants' title to the 
goods in dispute was good and the complainants' title had. So much 
for the effect of the décisions in gênerai. I proceed to the examina- 
tion of them in détail. 

First. The circuit court of appeals. It may fairly be said that the 
logical conclusion to be drawn from the language of the opinion 
regarding the flrst question considered is that the court would hâve 
held Chaffee's transfers valid if it appeared that he was vested with 
unlimited authority. The court holds that "the décisions of the state 
of Connecticut apparently recognize that a président and unlimited 
gênerai manager of one of its manufacturing corporations is vested 
with" power "to sell a large portion of the personal property of the 
Company to one of its creditors in part payment of its debt," and that 
such a transfer is valid even though the company was insolvent and 
known by the président to be insolvent at the time of the transfer. 
In an able opinion the court of appeals of Maryland took an entirely 
différent view of the law. Hadden v. Linville, 38 Atl. 40. They were 
in no way controUed by the décision of the circuit court of appeals, but 
they proceed to "distinguish" as follows: 

"The court did not décide as to the power of Chaffee. As to that, the ques- 
tion was of a character whlch cannot be determined on afiidavits. Nor does he 
décide what the power of a gênerai manager la In Connecticut, but only what 
It 'apparently is,' and that it is subject to modification by other facts than those 
before hlm In that case." 

This distinction, based largely upon the use of the word "appar- 
ently" by the circuit court of appeals, is too shadowy to be accepted 
by this court. It is more apparent than real. I hâve little doubt 
that upon the proof then before it the court would hâve held the 
sales by Chaffee valid, and failed to do so only because the question 
"may be controlled by the facts which may subsequently appear as to 
any limitation of Chaffee's actual powers of which the bank had 
knowledge." 

The only question left open upon this branch of the controversy is 
whether the subséquent proof discloses such limitation, and also 
whether the acts of Chaffee were subsequently ratifled by the direct- 
ors. Upon the other question — the validity of the notes upon which 
the Pangburn judgment is based — the court decided nothing of im- 
portance, leavlag the question of fact for further examination. The 
décision of the circuit court of appeals was based wholly upon afflda- 
vits, but an examination of the brief s shows that with one exception 
every proposition now argued was there argued, but, of course, 
upon a less ample and reliable record. The contention that the bank 
and the silk company were jointly engaged in a scheme to defraud 
the complainants does not seem to hâve been presented. This déci- 
sion was rendered in May, 1896. When the case was next considered 
84F.-6 
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in Novetnber, 1896, the motion to vacate was argued upon fulî proofa 
and the most elaborate briefs. In granting the motion upon certain 
conditions, subsequently supplied, the circuit court begins its opinion 
with the f ollowing proposition : 

"Under the décision of the court of appeals two questions and two only 
are left open, viz.: the suffieiency of the assignment of title to the sUk by 
Chaffee, and the validity of the notes assigned to Pangburn as obligations of 
the Natchaug SUk Company." 

The court then proceeds to close the latter question by holding the 
following propositions: First, that four of the notes assigned to 
Pangburn were valid in any view of the case. Second, that "the de- 
livery of a note for indebtedness evidenced by an old one does not 
extinguish the indebtedness nor render the old note void, unless the 
créditer by discounting it and crediting the proceeds, or in some 
other way, agrées to accept it in payment." Third, that though other 
notes were given in renewal of the notes sold to Pangburn the original 
debt was not thereby extinguished, and he could recover upon the 
notes held by him by surrendering ail subséquent notes which were 
delivered as évidences of such debt. Fourth, that Pangburn was 
manifestly entitled to recover a greater sum than the value of the 
property attached. An application for a rehearing was made by the 
complainants. The précise grounds for the application do not appear ; 
inferentially, however, it was based upon an alleged mistake as to the 
value of the property attached. In denying this motion the court 
said: 

"The mistake which was made as to the value of the goods attached, in no 
way affected the décision of this motion, which held that the bank was enti- 
tled to recover not only on the notes for whleh no renewals were found, but 
also on those where the bill book showed renewals, provlded ail the notes of 
the renewal séries were filed. Upon re-examination of the case I am still of 
the opinion that it Is for the plaintifCs to show failure of considération for the 
original notes, and that the proof does not do this." 

On the 26th of .Tanuary, 1897, an order, reciting that ail of the 
notes of each séries were deposited with the court, was signed and 
entered, dissolving the injunction. I cannot escape the conviction 
that this décision establishes the proposition that the transfer to 
Pangburn was not fraudulent, and that bis attachment and judgment 
are good and valid unless defeated by proof that the original notes 
were without considération; in other words, that the debt was not 
owing from the silk company to the bank. So that upon the law 
which this court is constrained to accept the case stands thus : The 
complainants must establish the following propositions: First. Such 
a limitation upon Chaiïee's authority as to render the transfer or 
sale by him unauthorized. Second. That his -acts were not ratifled 
by the directors. Third. That the silk company was not indebted 
to the bank upon the notes sold to Pangburn. Unless the complain- 
ants establish ail three of thèse propositions they cannot succeed; 
if they fail on any one the bill must be dismissed. With the issues 
thus narrowed there can be but one resuit. I am unable to see that 
the proof limits the authority of Chaffee, or that the case is any 
stronger for the complainants than when the facts appeared by aâi- 
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davit Chaffee was gênerai manager from the organization of the 
Company, and by virtue of the by-laws was given "entire charge of 
the business and aifairs of said company." In addition he was prés- 
ident of the company, and had, in fact, managed the company's 
affairs with a power autocratie and unquestioned. The directors 
did nothing. They were of the conventional American type — mère 
figureheads and dummies. Their names might serre to decorate 
the company's paper and cajole the public into thinking that their 
connection with it was a guaranty of its flnancial ability, but, in fact, 
they took no part in its affairs, and, for ail practical purposes, might 
as weU hâve resided in Patagonia or Siam. One of them thus de- 
scribes his connection with the company : 

"I took no active part in tlie management of the company. I attended some 
of the meetings of the directors. Q. Did you do anything at the meetings you 
attended? A. Yes, generally smoked pretty good cigars. Had a pretty good 
tlme. Incld«ntally discussed business. Did not interfère with Mr. Ohaffee's 
business. Always left everything to him. Never questioned him as to what 
he did with the manufactured sillt, whether he sold it or turned it ont for debt. 
There waa not the slightest question as to his power on my part or the other 
directors. He could do anything he liked." 

In leaving the affairs of the silk company in the hands of one 
man thèse directors were no more reprehensible than thousands of 
others who are daily doing the same thing. It is not likely that 
directors in this country will take any higher view of their respon- 
sibilities or exhibit any increased diligence in the discharge of their 
duties so long as the rule continues to be maintained that ignorance 
is a sure protection against liability. The proof upon this branch 
of the case is fully as strong for the défendants as when the facts 
appeared by affidavit only. No limitation upon Ohaffee's authority, 
known to the bank, has been shown. 

Assuming that Chaffee acted beyond the scope of his authority, the 
question still remains, did the directors ratify his acts by not object- 
ing after they had full knowledge of what he had donc? The follow- 
ing authorities sustain the proposition that where an act is done 
by the président or gênerai manager of a corporation, which requires 
the concurrence of the board to make it valid, if the transaction is 
made known to them and they do not dissent within a reasonable 
time, their intelligent acquiescence is tantamount to an aiflrmative 
ratification: Indianapolis Eolling-Mill v. St. Louis, Ft. S. & W. E., 
120 U. S. 256, 7 Sup. Ct. 542; Pennsylvania E. Co. v. Keokuk & H. 
Bridge Oo., 131 U. S. 371, 9 Sup. Ct. 770; Construction Co. v. Fitz- 
gerald, 137 U. S. 98, 11 Sup. Ct. 36; Oreswell r. Lanahan, 101 U. S. 
347. 

But if the court should reach the conclusion that ail the transfers 
from Chaffee are void the complainants could not succeed; there 
would still be standing as an insuperable barrier across their path 
the Pangburn judgment, which, without doubt, has been held valid 
by this court. Whether the claim of Pangburn should be limited to 
the notes actually transferred to him and described in the pétition 
of the receiver as "doubtful debts,'' presumably worth but |200, is a 
question which was decided by this court in dissolving the injunc- 
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tion. So, also, is the question that the holder of the original notes 
can recover by surrendering ail subséquent notes delivered as évi- 
dences of such debt. The point that the bank was implicated, 
through the knowledge of its cashier who was also director of the 
silk Company, in the fraudulent représentations made by the silk 
Company, which induced the sale by the complainants, was there pre- 
sented and fuUy argued. The question is not referred to in the opin- 
ions, it is true, but this may be due to the fact that the court 
thought the évidence insufiacient to establish fraud on the part of 
the bank. That the point was considered there can be no doubt. 
Assuming it to be true, I deem the fact immaterial, that the goods 
sold by the complainants went into the manufacture of the silk which 
is the subject of this controversy. The complainants, upon the 
theory that they were defrauded, might haVe disafïirmed the sale 
and followed their goods. They did not do this, but on the contrary 
proceeded upon the theory that the sale was valid and passed the 
title to the silk company. The proofs now are somewhat more 
ample upon the question of the Pangburn notes than at the former 
hearing, but are insufficient to r-arrant the court in disregarding 
the décision then made. The notes in the possession of the court 
should be destroyed or canceled, and there should be no doubt that 
none of them is included in the claim of the bank against the silk 
company. As an appeal may be taken, no injury can resuit in post- 
poning the cancellation until the litigation is flnally ended. Upon 
the whole case I am convinced that this court is precluded from 
examining thèse questions de novo, and that upon the law, as. it 
now stands, the bill must be dismissed. 



CAEOLAN V. SOUTHERN PAC. CO. et al. 

(Circiiit Court, N. D. Califomia. Decemhftr 20, 1897.) 

No. 12,511. 

1. MaSTBB and SbRVAÎIT— fBRSONAI, InJUHY— ASSUMBD RiSK. 

A servant employed by a railroad company to assist In loading freight 
Into Its cars from a wharf cannot recover from his employer for an Injury 
received In handling such freight, and due solely to the négligent manner 
in which the boxes to be loaded had been plled on the wharf by a Con- 
necting carrier, the danger being as obvious to the plaintiff as to the 
défendant. 

3. Samb— Unsafb Place to Wobk. 

The rule requlring a master to furnish his employé with a safe place to 
work has no application in an action by a servant of a railroad company 
employed. in loading freight into its cars from a wharf, to recover for inju- 
ries resulting from the négligent manner in which the freight was piled 
on the wharf by a Connecting carrier, where no defect in the wharf nor 
the appliances furnished by the master is alleged. 

This is an action by Patrick Carolan against the Southern Pacific 
Company and the Pacific Mail Steamship Company to recover for Per- 
sonal injuries. The défendant railroad company demurs to the com- 
plaint. 
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Keddy, Campbell & Metson and Ira D. Orton, for plaintiff. 
McGowan & Squires, for défendant Southern Pac. Oo. 
Ward McAllister, for défendant Pacific Mail S. S. Oo. 

HAWLEY, District Judge (orally). This action is brought by the 
plaintiff to recover damages for injuries alleged to hâve been received 
by Mm, by reason of the négligence of the défendants. The facts 
set out in the complaint are as follows : That on or about the 30th 
day of June, 1897, the Pacific Mail Steamship Company unloaded a 
large quantity of tea in boxes, and piled the same on its wharf in the 
Bay of San Francisco, in the city and county of San Francisco, near 
a track where the défendant Southern Pacific Company operated 
trains; that said tea was so piled in order that the same might be 
conveniently loaded by the said défendant Southern Pacific Com- 
pany in its said cars; that said boxes of tea were piled by said de- 
fendant Pacific Mail Steamship Company from 14 to 16 feet high on 
said wharf, and were carelessly and negligently piled so as to easily 
fall and collapse when subjected to any weight or strain; that on 
and prior to said 30th day of June, 1897, the said plaintiff was em- 
ployed by défendant Southern Pacific Company as a laborer to assist 
in loading merchandise into the cars of défendant from the wharf 
of said Pacific Mail Steamship Company, in said city and county of 
San Francisco; that on said 30th day of June, 1897, by direction of 
said défendant Southern Pacific Company, plaintiff was engaged in 
assisting to load a car of défendant with said tea contained in said 
boxes, piled as aforesaid upon said wharf; that, in the course of 
performing his duty of assisting to load said tea into said box cars, 
the plaintiff, by direction of défendant Southern Pacific Company, 
climbed on top of said boxes of tea, and was engaged in handing said 
boxes theref rom to other employés of the défendant ; that, while he 
was so engaged, said pile of tea boxes coUapsed, and precipitated 
the plaintiff about 12 or 14 feet to the floor of the wharf, causing 
him to be severely injured and bruised; that, by reason of being so 
precipitated, a bone of plaintifl's leg was fractured, and the skin and 
flesh thereof torn and lacerated, and he was hurt and bruised in other 
portions of his body, both internally and externally. 

A party charging négligence as a ground of action must plead it. 
The complaint must show that the master, by his acts or by his omis- 
sions, has violated some duty incumbent upon him, which caused the 
injury complained of. The allégation of the complaint in this re- 
spect is: 

"That said accident was caused solely by reason of the plaintiff being put 
to worli on top of said tea boxes, which were carelessly and negligently piled 
in such a manner as to easily fall and collapse; that, by reason of said boxes 
of tea being so carelessly and negligently piled, the place where plaintiff was 
directed to work, and where he was worljing at the time of receiving the 
injuries aforesaid, was unsafe; that the unsafe condition thereof was un- 
known to plaintiff, but was known to défendants, or might hâve been known 
to them, and each of them, by the exercise of ordinary care.'* 

There is no allégation that the plaintiff did not know, or he 
could hâve known by the exercise of ordinary care, the unsafe con- 
dition of the boxes of tea. It does not appear from the allégations 
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in the complaint that the injuries which the plaintiff received were 
caused by any defective or unsaf e appliances f urnished hj the master. 
The Southern Pacific Company had nothing to do with the piling of 
the boxes of tea on the wharf, which, according to the theory of 
plaintiff, was the only thing which made the place unsafe. 

It is manifest, upon thèse facts, that the plaintiff is not entitled to 
recorer, unless from other allégations of the coraplaint it elearly ap- 
pears that the défendant failed in its duty to provide the plaintiff with 
a safe place in which to work, or failed to furnish him with safe appli- 
ances with which to perform his work. The Southern Pacific Com- 
pany is not shown to hâve had any authority or duty to perform in 
piling the boxes. On the other hand, it is afiBrmatively shown that 
the injury which plaintiff received was not caused by any fault or 
négligence of the railroad company, but was occasioned by the hand- 
ling and transportation of the boxes of tea in the performance of the 
work — usual and ordinary in its character — which the plaintiff was 
employed to do, and came within the risks of his employment. as- 
sumed by him at the time. 

In Kohn v. McNulta, 147 U. S. 238, 241, 13 Sup. Ct. 298, where an 
employé of a railroad company was injured by having his arm crushed 
between "the deadwoods while he was attempting to couple two freight 
cars, differing with his employer's cars in structure, the court said : 

"It is not pretended that thèse cars were out of repair, or In a defective con- 
dition, but simply that they were constructed dlfferently from tlie Wabash 
cars, in that they had double deadwoods or bumpers of unusual length to pro- 
tect the drawbars. But ail this was obvious to even a passing glanée, and 
the risk which there was in coupling such cars was apparent. It required 
no spécial sliill or knowledge to detect it. The intervener was * * * a 
mature man, doing the ordinary work which he had engaged to do, and whose 
risks in this respect were obvious to any one. Under those eircumstances. 
he assumed the risk of such an accident as this, and no négligence can be 
Imputed to the employer." 

In Southern Pacific Co. v. Johnson, 16 C. G. A. 317, 69 Fed. 559, 
572, where it was claimed that Johnson, an'engineer in the employ 
of the company, lost his life either by falling off or being thrown from 
the running board of the locomotive, by reason of a defective engine 
furnished by the railroad company, the circuit court of appeals for 
this circuit said: 

"The act of Johnson in golng out on the running board while the train was 
In motion, to tap down the check valve, was incldental to the business of an 
engineer. It was usual, customary, and necessary to be done, according to 
the witnesses. It entered into the nature of his employment, and became one 
of the duties thereof, and he assumed the ordinary risks connected therewith." 

It is in this class of cases that the principle expressed by the 
maxim, "Volenti non fit injuria," has the effect to debar the plaintiff 
from a remedy which might otherwise be open to him. 

As was said in Mundle v. Manufacturing Co., 86 Me. 400, 403, 30 
Atl. 16: 

"It would not'be just for one who has voluntarily assumed a known risk. 
or such as might be discovered by the exercise of ordinary care on his part, 
and for which another might be eulpably responsible, to hold that other 
responsible in damages for the conséquences of his own exposure to those 
risks which were known and understood by him." 
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Moreover, thé facts alleged in the complaint are whoUy insufflcient 
to bring this case within the rule that the master must provide his 
employé with a safe place in which to work. 

In Callan v. Bull, 113 Oal. 593, 603, 45 Pac. 1017, the court said: 

"The rule whieh requires the master to provide a safe place and safe appli- 
anees for the servant Is applied when the place In whlch the w^ork to be done 
Is furnlshed or prepared by the master, as In the case of a ship or a mill or 
a factory, or when the machlnery or other appliances with whlch the servant 
Is employed to work are furnlshed by the master; but it bas no application 
when the place at which the work to be done or the appliances for doing the 
same are prepared by the servant himself." 

See Armour v. Hahn, 111 U. S. 313, 318, 4 Sup. Ct. 433; Coyne v. 
Kailway Co., 133 U. S. 370, 10 Sup. Ct. 382; Marsh v. Herman, 14 
Minn. 537, 50 N. W. 611; Butler v. Townsend, 126 N. Y. 105, 111, 26 
N. E. 1017; Kelley v. Norcross, 121 Mass. 508; Mining Co. v. Clay's 
Adm'r, 51 Ohio St. 542, 38 N. E. 610; Flynn v. City of Salem, 134 
Mass. 351. 

This case is clearly distinguishahle from that of Elledge v. Kail- 
way Oo., 100 Cal. 282, 34 Pac. 720, cited by the plaintifE. There the 
plaintifif was employed by the railway company as a laborer, and was 
engagea in loading stone upon a car. The car was placed by the 
défendant within 10 feet of a cliff of rock, which the plaintiff sup- 
posed to be secure. He had no knowledge or means of knowledge 
of its being unsafe, and it was alleged that the défendant knew at 
:he time it directed him to load the stone that said cliff was inse- 
cure and danger ous and liable to fall. The plaintiff was injured by 
the sliding rock and earth which fell from this cliff. The facts elic- 
ited at the trial were that the agent representing the railway com- 
pany knew that the cliff of rock was unsafe and dangerous, owing 
to a seam or crack which was visible only from the rear, and had not 
been seen by the plaintiff, and could not be seen from the front where 
he was put to work. The case was therefore within the rule that it 
was the duty of the master to provide the employé with a safe placé 
in which to work. As the master knew that the place was unsafe, 
and had not warned the men of the danger, the plaintiff was entitled 
to recover. 

But in the présent case the wharf where the plaintiff was put to 
work is not alleged to hâve been unsafe. The only danger alleged 
relates exclusively to the handling of the freight which had been care- 
lessly piled upon the wharf by the Paciflc Mail Steamship Company, 
for the purpose of being loaded upon the cars of the Southern Paciflc 
Company. It was in the handling of this freight by the plaintiff and 
his fellow servants — not by any defects in the appliances furnished 
by the railroad company, nor danger at the place where he was em- 
ployed — that plaintiff was injured. Suppose that in the Elledge Case 
there had not been any embankment or cliff of rocks, and that El- 
ledge had been directed to aid and assist other workmen in loading 
the rock on the car of the railway company, which had been care- 
lessly and negligently thrown into a pile by other parties, and that, 
in climbing on top of the pile to remove a stone therefrom, another 
stone in the pile had become displaced, and fell against Elledge, in- 
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flicting an injury; could it be said that the place at which he waa 
directed to work was unsafe? There is always more or less danger 
in handling freight, either in loading or unloading cars; but my at- 
tention has not been called to any case where the master bas been 
held responsible for an injury received by an employé engaged in that 
business, while simply doing the work he was employed to perform. 
In ail the cases where a recovery has been had, the injury was occa- 
sioned by the place at which he was put to work being unsafe, by rea- 
son of some defect in the platform or wharf where freight was piled, 
which was known to the master and unknown to the servant, or by 
reason of some defect in the appliances furnished by the master to the 
servant. 

It necessarily foUows from the views already expressed that the 
complaint does not state facts sufflcient to constitute a cause of ac- 
tion against the Southern Pacific Company, and it is therefore unnec- 
essary to consider the other points raised by the demurrer. The de- 
murrer is sustained. 



tJNITED STATES v. CENTRAL PAC. R. CO. et al. 

(Circuit Court, N. D. California. December 23, 1897.) 

No. 4,857. 

Public Lands— Pre-bmption — Extknt of Claim. 

A pre-emptor, settling on and Improving an 80-acre tract of government 
land, Is not entltled to extend his claim over an adjoining 80 acres in an- 
other section, upon which he has not made any improvement, nor done any 
act evldenclng his clalm, as against a subséquent grantee of the govern- 
ment, merely because he was entitled to pre-empt 160 acres. 

This is an action by the United States against the Central Pacifie 
Eailroad Company, E. R. Lunt, and K. J. Nichol to cancel a patent to 
certain land. 

H. S, Foote, U. S. Atty., and Samuel Knight, for the United States. 
Joseph D. Redding, and Wm. Singer, Jr. (Wm. F. Herrin, of coun- 
sel), for défendants. 

MOEROW, Circuit Judge. The act of July 25, 1866 (14 Stat 239), 
granting lands to aid in the construction of a railroad and telegraph 
line from the Central Pacific RaUroad, in Califoriiia, to Portland, 
Or., provided, in section 2: 

"That there be, and hereby is, granted * • • every alternate section of 
public land, not minerai, designated by odd numbers, to the amount of twenty 
alternate sections per mile (ten on each side) of said railroad line; and when 
any of said alternate sections or parts of sections shall be found to hâve been 
granted, sold, reserved, occupied by homestead settlers, pre-empted, or other- 
wise dlsposed of, other lands, designated as aforesaid, shall be selected by said 
companies in lieu thereof." 

The map of location of the route of the California & Oregon Rail- 
road & Telegraph line, under this statute, was flled in the ofQce of 
the secretary of the interior on the 13th day of September, 1867, and 
on the 29th day of October, 1867, the lands lying within the limita of 
the grant were withdrawn from sale by the commissioner of the 
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gênerai land office. The E. i of the K E. i of section 33, in town- 
sMp 22 K, of range à E., Mt. Diablo base and meridian, is situated 
within the primary limits of this grant, and a patent was issued 
therefor on the 24th of January, 1880, to the Central PacL&c Railroad 
Company, as the successor to the land interests of the California & 
Oregon Éailroad Company. The présent action is brought by the 
United States to cancel the patent for this subdivision of land, on the 
ground that the patent was issued through mistake, inadvertence, 
and error, the right of a pre-emption claimant having attached at 
and prior to the time the Une of railroad was deflnitely ûxed and 
located. It appears that in 1858 one Michael Lannon settled upon 
the W. i of the N. W. i of section 34, township 22 N., of range 4 E., 
and that in May, 1871, he built a house and moved upon the E. ^ of 
the N. E. i of section 33 in the same township, having some time 
prior thereto cleared^ fenced, and had an orchard and vineyard on the 
last-named tract of land. The E. J of the N. E. i of section 33, and 
the W. i of the N. W. ^ of section 34 were adjoining subdivisions of 
the public, unsurveyed lands, containing 80 acres each, and consti- 
tuting together the limit of 160 acres of a pre-emption claim under 
the laws of the United States. Michael Lannon qualifled himself to 
pre-empt land February 11, 1867, by flling his intention to become 
a citizen of the United States. The of&cial plat of the survey of the 
land in question was filed in the United States land olfice December, 
1878, and Michael Lannon flled his pre-emption, declaratory state- 
ment for the land May 21, 1879. It is contended that, as Lannon 
became a qualifled pre-emptor February 11, 1867, and was at that 
time a settler upon public unsurveyed lands of the United States, his 
préemption claim had attached when the map of the location of the 
railroad was flled with the secretary of the interior on the 13th day 
of September, 1867. He was a settler on the W. 4 of the N. W. | 
of section 34, but the question remains, was he at that time a settler 
on the E. | of the N. E. ^ of section 33, — the land involved in this 
suit? The évidence in the record does not establish that fact. He 
did not build a house and move upon the last-named subdivision until 
May, 1871. It is true, he claims to hâve made some improvements 
on this subdivision of land prior to that time, but not earlier than 
1869, — two years after the right of the railroad company had at- 
tached. The only claim he appears to hâve to this particular sub- 
division, as against the claim of the railroad company, is the fact 
that he was entitled to pre-empt 160 acres of land, and the particular 
subdivision of section 34, upon which he settled in 1858, and resided 
upon down to 1871, contained only 80 acres; that the adjoining sub- 
division of section 33, containing 80 acres, made up the full tract of 
160 acres, and both together constituted his pre-emption claim. 
This is, clearly, not sufQcient. As the land was unsurveyed, Lannon 
could not initiate his claim by taking proper proceedings in the land 
office, but he could hâve indicated his purpose to claim the land by 
some act of settlement or résidence upon or cultivation of this par- 
ticular subdivision, and, to establish a better right than the claim cf 
the railroad company on this ground, it should appear that he made 
this claim prior to September 13, 1867, when the right of the railroad 
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comp&ny to that section became flxed by the location of the Une of 
the road. Having a résidence upon a subdivision of section 34, it 
was not necessary that he should niove upon section 33 in order to 
make a subdivision of tliat section part of bis préemption claim of 
160 acres, but he was at least required to place some improvement 
upon it in the way of clearing, fencing, or by cultivation, to indicate 
that it was part of his claim, and, failing in this, I am of the opinion 
that there was no priority in the pre-emption claim to the laud in 
dispute, that the grant to the railroad attached at the time the line 
of the road was definitely flxed, and that the patent was properly 
issued. In this view of tiie évidence, it will not be necessary to con- 
sider the question whether public land could be deemed pre-empted 
prior to the flling of the declaratorv statement by the settler in the 
land ofiSce. Kaiiroad Co. v. Colburn, 164 U. S. 383, 17 Sup. Ct. 98. 
Let a decree be entered in favor of the défendants. 



FIEST NAT. BANK OF CHICAGO, ILL., v. MITCHELL. 

(Circuit Court, D. Conneetlcut, January 3, 1898.) 

No. 435. 

CONTBACTS OF MaBRIBD WOSTBN— COKPLICT OF LAWS— FOLLOWING StATE DK- 
OISTONS. 

A décision by tlie suprême court of Conneetlcut, in Insolvency proceediugs, 
that a contract of guaranty dated and slgned by others at Chicago, and 
to be performed In Illinois, which was afterwards slgned by a marrled 
woman in Conneetlcut, and tlien delivered by her husband In Illinois, was, 
as to her, a Conneetlcut contract, and Invalid under the law of that state 
for want of capaclty to make such a contract, will be followed by a fédéral 
court in an action agalnst her on the guaranty. 

This was an action at law by the First National Bank of Chicago 
against H. Drusilla Mitchell, a marrled woman, upon a contract of 
guaranty. 

Case, Bryant & Case, for plaintifP. 
Hungerford & Maltbie, for défendant. 

TOWNSEND, District Judge. Action on a guaranty, heard upon 
complaint and answer and an agreed statement of facts. The défend- 
ant is a résident of Connecticut, and a married woman, having been 
married in 1857, and having resided continuously at Bristol, Conn., 
since that time. Def endant's husband, G-. H. Mitchell, was a member 
of a co-partnership, Morse, Mitchell & Williams, doing business at 
Chicago. At the request of her husband she signed a guaranty, 
which was taken by him to Chicago, and there delivered to the plain- 
tiff. The guaranty was dated at Chicago, and had been signed by 
the members of the firm there before it was signed by the défendant. 
Plaintiff claims that, although défendant did not personally leave 
the state of Connecticut, yet as the written contract was dated at 
Chicago, and was delivered by her husband at Chicago, and was to 
be performed there, défendant must be taken to hâve made the con- 
tract at Chicago, and, as in Illinois a married woman is allowed to 
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contract for ail purposes, défendant could so contract in Illinois, and 
is bound by the guaranty. After this suit was brought défendant 
made an assignaient in insolTency. Tlie plaintiff presented the 
claim herein involved to the commissioners on her estate, and it was 
allowed by them, and the case was taken by her trustée in insolvency 
by appeal to the superior court, and upon réservation to the suprême 
court of errors of Connecticut, where precisely the same facts were 
presented and passed upon. The court there held that défendant, 
being a married woman, had no capacity to make any such contract ; 
that to sign the guaranty in Connecticut, and authorize her husband 
as her agent to deliver the guaranty at Chicago, was to enter into a 
contractual relation in Connecticut which she had no capacity to 
do; that, therefore, she could not, while in Connecticut, authorize 
her husband to take the guaranty to Chicago and deliver it; and that, 
therefore, it was never delivered by her. 

Before considering the légal propositions involved in this décision, 
the question arises whether this court will enforce against a married 
woman, who has always resided in Connecticut, a contract made by 
her by a writing sent to another state, she not personally leaving the 
State of Connecticut, which the highest court of Connecticut has 
pronounced invalid and unenforceable in that state. In Milliken v. 
Pratt, 125 Mass. 375, the facts were practically identical; the guar- 
anty in that case having been taken by the husband to the state of 
Maine. The court held that the contract was made in Maine, and 
valid in Massachusetts, saying ; 

"If the contract is completed in any state, it malies no différence, In prin- 
clple, wlietlier tlae citizen of this state goes in person or sends an agent, or 
writes a letter across the boundary Une between the two States." 

In flnally deciding the question, however, the court lay stress upon 
the fact that at the time of the trial of the case the wife could hâve 
legally made the contract in Massachusetts, saying: 

"The question, therefore, Is whether a contract made in another state, which 
a married woman was not at the time capable of maliing under the law of 
this commonwealth, but was then allowed by the law of that state to make, 
and which she could now legally make in this commonwealth, will sustain a 
case against her in our courts." 

And Milliken v. Pratt also seems to hold that the guaranty made 
in Maine, as above stated, would not be enforceable in Massachu- 
setts if Massachusetts had not consented to such enforcement, saying: 

"As the law of another state cannot operate nor be executed In this state by 
its own force, but only by the comity of this state, its approbation and enforce- 
ment hère may be restricted by positive prohibition of statute. A state may 
always by express enactment protect itself from being obliged to enforce in 
its courts contracts made abroad by Its citlzens which are not authorized by 
its own laws. * * * It is possible, also, that in a state where the common 
l^w prevails in full force, by which a married woman was deemed Incapable 
of bindlng herself by any contract whatever, It may be Inferred that such an 
utter incapability, lasting throughout the joint lives of husband and wife, must 
be construed as so fixed by the settled policy of the state, for the protection 
of its own citizens, that It could not be held by the courts of that state to 
yield to the laws of another state In which she might undertake to contract." 

In Bell V. Packard, 69 Me. 105, a married woman sent a contract 
to Maine, where she could hâve legally made it, and the suprême 
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court of Maine held that the contract was made in Maine, and was 
valid and enforceable there. 

In Bowles v. Field, 78 Fed. 742, a married woman residing in Indi- 
ana, while transiently in OMo, gave a note as surety for her husband. 
The laws of Indiana allowed married women to contract for ail 
purposes, except as especially provided, and among the exceptions 
was a contract for suretyship. The court held that, having a gên- 
erai power to contract, this particular limitation could hâve no extra- 
territorial force. The court said : "It is not charged that she went to 
Ohio, and executed the notes as surety for her husband, for the pur- 
pose of evading the law of her domicile." This seems to be an 
intimation that, if she had not had a gênerai power to contract, and 
had remained in Indiana, the contract would not hâve been enforce- 
able. 

The common law, which makes the contract of a married woman 
invalid, must stili be accepted as the gênerai rule for those states 
which hâve not made exceptions by statute. The three cases cited 
above, holding the contract of a married woman valid, are in states 
where a woman has the gênerai power to contract, and it is implied 
in two of those décisions that the state of her domicile would hâve had 
the power to protect a married woman from the resuit of her contract 
made while personally présent in such state, if it had chosen to 
do so. 

It may be admitted that, as stated by Judge Story in his Confiict of 
Laws, § 103, in regard to incapacity incident to coverture, "the law 
of the place where the contract is made or the act is done now gov- 
erns." And that, as stated in Scudder v. Bank, 91 U. S. 406, "the 
vahdity of a contract is to be determined by the law of the place 
where it is made." Yet I do not think this principle has yet been car- 
ried so far in any decided case as a judgment for the plaintiïï in this 
case would require. 

The capacity of citizens of a state, so long as they actually remain 
within the borders of the state, would seem to be a matter of local 
law, to be controlled by the laws of the state, and not to be evaded 
by the simple device of sending or mailing a letter to some other 
state. Suppose that the laws of some state should provide that in- 
fants might attain their majority and become capable of contracting 
at the âge of 18 years, could it be held that a minor 18 years old in 
Connecticut could, by mailing a contract to that state, subject his 
property in Connecticut to exécution, against the will of his guard- 
ian. and against the détermination of the législature and courts of 
Connecticut? "It may be said, generally, that wherever the déci- 
sions of the state courts related to some law of a local character 
which may hâve become established by those courts, or has always 
been a part of the law of the state, that the décisions upon the subjett 
are usually conclusive, and always entitled to the highest respect 
of the fédéral courts. Where such local law or custom has been es- 
tablished by repeated décisions of the highest courts of the state, it 
becomes also the law governing courts of the United States sitting 
in that state." Bûcher v. Railroad Co., 125 U. S. 555, 8 Sup. Ct. 
974; Burgess v. Seligmann, 107 U. S. 20, 2 Sup. Ct. 10. 
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In the présent case, the law by which the invalidity of a contract 
is established is the common law, and the décisions that a married 
woman bas capacity to make such contracts are founded upon local 
Btatutes. In thèse circumstances I think it is the duty of this court 
to follow the décision of the Connecticut court of last resort. Let 
judgment be entered for défendant. 



CHESAPEAKE & O. RY. 00. v. STEELE (two cases). 
(Circuit Court of Appeals, Slxth Circuit. January 4, 1898.) 

Nos. 508 and 509. 

1. Négligence— Evidence. 

Where évidence ttiat a crossing signal was given greatly preponderates, 
the question of négligence is still for the jury, -when there is substantial 
évidence tending to prove that It was not given in sufBcient time to con- 
stitute a warning. 

2. Railboad Crossings— Warning Signals. 

Crossing signals must be given at such times and places, taking Into 
considération the speed of the train, obstruction to sound, and ail other 
circumstances, as will enable a careful and prudent man to act upon the 
warning. 

3. CONTRTBUTOBY NEGLIGENCE — BURDEN DP PrOOF. 

Contributory négligence Is a matter of défense to be established by the 
défendant, and, in the entire absence of proof, it will be presumed that 
decedents who were klUed In a collision at a railroad crossing stopped, 
looked, and listened before going upon the track. 

4. RAiiiBOAt» Crossing— Caction — Instruction. 

It is not error to refuse to instruct that it was the duty of decedents 
to stop, look, and listen, at a certain point a few feet from the track, be- 
fore going upon the crossing, when stopping at such point in itself involved 
a danger to which the attention of the jury was not drawn. 

5. Same— Prbsumption. 

An instruction that, if the jury believcd decedents could hâve heard 
the noise of the approaehing train in time to bave avoided the collision, 
they may présume, from the fact that they went upon the track, that they 
dld not listen, is properly refused, as it éliminâtes the matter of the cross- 
ing signal, and does not take into considération the presumption that 
decedents knew the danger and exerclsed reasonable care. 

In Error to the Circuit Court of the United States for the District of 
Kentucky. 

Richard and John Steele, brothers, were killed at a place where the public 
road crosses the Chesapeake & Ohio Eailway at grade, by a collision with a 
fast-movlng passenger train, while driving in a buggy across the railroad 
track. The administratrix of each brought suit against the railroad company 
<or an alleged négligent killlng, and thèse two sults, dépendent on the same 
facts, were tried by the same jury, who found for each plaintiff a separate 
verdict. Proper judgments were rendered thereon, from which separate 
writs of error hâve been sued out by the railroad company. 

The Issues upon which the case turned were whether the railroad company 
was guilty of négligence in respect to the précautions it had observed in rela- 
tion to this crossing, so as to give persons crossing its track, at the time and 
place of the collision by which the deceased were klUed, proper and reasona- 
ble warning of the approach of its train, and whether the deceased had been 
guilty of such contributory négligence as to prevent a recovery. 

The facts necessary to be stated are thèse: The gênerai course of the turn- 
pike road on which the deceased were traveling was north and south, and 
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that of the railroad east and west, and they crossed at nearly a right angle. 
The deceased were returnlng to thelr homes from the house of one Moore, 
who Ilved about one mile north of the railroad. They llved some distance 
south of the railroad, but were familiar with this crossing. The crossing was 
a partleularly dangerous one, inasmuch' as both the railroad and public road 
approached the crossing through considérable cuts, and a traveler going south 
on the highway could get no view of the track or of a train on the traclc, 
after leaving a point about 200 feet north of this crossing, until he reached a 
point 19% feet from the center of the tracli. Neither could a looliout upon 
an engine approachlng from the east, as was the train with wiiich the de- 
ceased collided, see any one approaching this crossing from the north until this 
point on the right of way and on a level with the railroad eut was reached. 
If the traveler was drivlng, as was the case with the deceased, the horse 
would be about within striliing distance of a passing train before persons in 
a vehicle would be clear of the obstructions to a view of a train approaching 
from the east. The deceased were young men, warmly wrapped up, the day 
being cold, snowy, and blustiy. When they left Moore's house the sides of 
thelr buggy top were strapped down, and their ears were protected, one by 
the side pièces of a cap drawn down, and the other by ear bobs fastened 
under the chln. The train with which they collided was a fast passenger 
train, traveling at a speed of full 50 miles per hour. There was a station 
whistling post 1,700 feet east of this crossing, where It was customary for 
crossing whistles to be blown for this crossing. The englneer upon the 
engine drawing the approaching train was the only eyewitness of the colli- 
sion, the deceased being instantly killed. This witness in his évidence stated 
that when from 50 to 60 yards of this crossing he saw the head of the horse 
driven by deceased as soon as it passed a fence post at the point where the 
railroad eut intersected the turnpike eut This was 19% feet from the cen- 
ter of the track. He next saw the buggy top as it came Into view, and then 
the deceased sltting in the buggy, the sides of the buggy being then up, as 
he States. He says they seemed to be driving pretty fast, and to inerease 
their speed as they crossed the track. The alarm was sounded and brakes 
applied, but ail efforts to avoid a collision were In vain, the buggy being 
struck iust as the horse passed uninjured across the track. 

The négligence of the railroad company. If any, conslsted in not giving 
reasonable notice of the approach of Its train to this crossing. Section 773, 
Ky. St., requires every railroad company to erect a signal board at every 
grade crossing of a public highway. There was such a crossing post and 
sign at this crossing. There was also a whistling post 1,700 feet east of this 
crossing. By section 786 of same Statutes, the whistle is required to be 
sounded at least 50 rods before crossing a highway at grade, and that the 
whistle shall be sounded or bell rung contlnuously until such crossing shall 
be reached. The signal for a station is one long blast of the whistle, for a 
crossing two long and two short blasts, and the danger signal Is a succession 
of short blasts. 

The followlng is a summary of the évidence bearlng upon the question as 
to whether a warning was given before reachlng this crossing: Owens, the 
englneer, and Wyant, the fireman, testify that the whistle was sounded at 
the whistling post and the bell rung from there to the crossing. Stephenson, 
the conductor, Stratton, the baggage master, and Judd, a brakeman, testify 
to a distinct recollection of hearing the crossing signal glven before the 
alarm was sounded. H. L. Rowe, a passenger, testifies to a habit of noticing 
train signais, and to a positive recollection of hearing a crossing signal about 
one-half minute before an alarm whistle. W. O. Payne, an express company 
route agent and a passenger on this train, testifies positlvely to a similar rec- 
ollection. He says he had a railroad connection to make at Lexington, and 
was watching the movement of the train with interest, hoping to hâve time 
in Lexington to get supper before his train should leave. James StafCord and 
wife, Sarah Stafïord, who lived in the viclnity of the crossing and knew 
the locality of the whistling post and crossing, both testify to hearing the 
crossing signal given, and shortly afterwards the alarm signais, and give a 
circumstance calculated to strengthen their recollection. W. H. Shoemaker, 
who lived 300 yards from the whistling post, also says he heard the crossing 
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signal, followed In a short time by alarm signais, but gires no spécial reason 
for noticing or rememberlng. Opposed to this was the évidence of several 
wltnesses, who elther say that the signal was not glven or that they dld not 
hear It, though they had opportunity to hear It If it had been sounded. They 
may be summarlzed thus: L. S. Prlce, a passenger, heard the danger signal, 
but dld. not hear the crossing signal, and thinlts he would hâve heard it if It 
had been glven. A. J. Thomas, a passenger, heard danger signais, but did 
not notice crossing signal. Oannot say that it did not sound. J. O. Walker, 
a passenger whose attention was attracted by danger signal, did not hear cross- 
ing signal. Thinlîs it probable he would hâve heard it. Mrs. Worthington, a 
passenger, had her attention first attracted by the puttlng on of the air 
brakes, and about same time heard alarm whistle. Was noticing the progress 
of the train, and says she thought they were nearing Lexington, and did not 
hear any crossing signal. Will Ellis was the witness most relled on to prove 
the company's négligence. This witness lived near the whlstling post, and 
was standing out in his yard when he heard the train glve one long blast 
for Colby station,— the station about three-quarters of a mile east of this 
crossing. Knew the crossing signal to be two or three long blasts. . The 
train had not regularly whlstled for this crossing, though they frequently 
dld. Heard the train coming something over a quarter of a mile before it 
reached the whlstling post. Saw It as soon at It came out of the eut between 
Colby's and whlstling post. Was attracted by the rapidity with which the 
train was coming, and watched It until it passed whlstling post, and was out 
of sight In the eut west of the post. He States very positively that the 
engine did not whistle at the post, nor until out of slght and near the cross- 
ing, and that the signal It then gave was three sharp quick blasts, which he 
says is the danger signal. This witness says that, standing where he stood, 
he could see the train for about one-thlrd of the way down the eut towards 
crossing, and that It dld not glve any signal until clear out of his sight and 
close to the crossing. On cross-examination he was asked if it whistled any 
more. af ter he heard the three short, sharp blasts. He answered, "Yes; It 
blew three short blasts, and then blew again; the second time, two or three 
tlmes." Being again Interrogated as foUows, "Then I understand you heard 
this engine blow three short blasts, and then there was a perceptible pause, 
and then It blew three short blasts again; that is the faet, is it?" he an- 
swered, "Yes, sir." "Q. And after it blew those three short, sharp blasts a 
second time, It began to slow down? A. Yes, sir. Q. You could tell that It 
began to slow down? 'A. I could hear the air of it; the pressure and stop." 
On re-examinatlon he was asked as foUows: "Q. In référence to the ques- 
tion of Judge H., you said you heard quick blasts of the whistle,— some blasts 
on the track after the train got ont of your sight? A. Yes, sir. Q. And then, 
as the train was about to slow down, you heard three more? A. Yes, sir. Q. 
What klnd of blasts? A. They were not quick together, like those others." 
Zack Mason, who at the time llved near this crossing, was In a lane near by 
and in sight of the crossing. Heard the alarm signais. Knew the différ- 
ence between crossing and alarm signais. Did not hear any signal for the 
crossing. If It had blown at the whlstling post, says he "would hâve heard 
It." This was the whole of the évidence upon the matter of signais on ap- 
proaching this crossing. 

John T. Shelby and Humphrey & Davie, for plaintiff in error. 
Bronston & Allen and Morton & Damall, for défendants in error. 

Before TAFT and LUETON, Circuit Judges, and CLARK, District 
Judge. 

LUETON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

It bas been most earnestly argued that the évidence tending to 
prove négligence in respect to the giving on this occasion of the usual ^ 
and customary crossing signal was net such as required the submis- 
sioB of that question to the jury. If we confine our attention to the 
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mère question as to whether any crossing signal was given, it must 
be âdmitted tliat the decided weiglit of proof was that such a signal 
was given. If, however, the évidence tending to skow a neglect of 
such précaution amounted to something more than a mère scintilla, 
it was properly submitted to the jury, and a verdict against the weight 
of évidence was remediable only upon a motion for a new trial. 
Kailway Co. v. Lowery, 20 G. 0. A. 596, 74 Fed. 463; Insurance Co. 
v. Randolph, 24 C. C. A, 305, 78 Fed. 759; Eailway Co. v. Slattery, 
3 App. Cas. 1155. 

Even upon this aspect of the question of négligence, it cannot be 
safely said that there was not some substantial évidence tending to 
show that no warning was given other than the alarm sounded when 
the deceased were in the act of crossing. The évidence for the de- 
fendants in error amounted to something more afflrmative in charac- 
ter than a mère statement, by witnesses who might hâve heard, that 
they did not hear. One or more of the witnesses for défendants in 
error were attentive to the movements of the train, and were able to 
say that no signal other than the alarm signal was given on this 
occasion. That such évidence was entitled to less weight than that 
of a witness who testifles to having heard proper crossing signais 
given is very obvious, and the jury were so advised. Still it is not 
possible to say that where two witnesses hâve equal opportunities, 
and gave equal attention to their surroundings, the déniai by one of 
an occurrence testifled to by the other does not make a conflict of 
évidence. The testimony of the witness Ellis was clearly affirmative 
in character. He heard the station whistle for Colby about one mile 
east of this crossing, and saw the train when it flrst came in sight 
east of the whistling post, and watched it closely and attentively un- 
til it reached and passed the whistling post, and disappeared in the 
eut between the post and crossing. He says, in a very positive way, 
that it sounded no whistle until out of sight, and very near the cross- 
ing, when he heard an alarm signal of three sharp, quick blasts. It is 
true that on cross-examination he says that, after a pause, thèse three 
blasts were repeated, and were "not so quick together" as the first set, 
and were foUowed by the slowing down of the train. It has been 
argued that the set of longer blasts heard by Ellis was a crossing sig- 
nal, and that the witness has simply reversed the order in which the 
two sets of blasts were given, and his évidence, therefore, not in con- 
flict with that of the witnesses who say that a crossing signal was first 
given, followed shortly by the alarm. This was clearly a question 
for the jury, for the witness does not say that the second set of blasts 
were long, but only that they were not so quick as the flrst. It is al- 
together probable that the alarm signal was repeated more than once, 
for Owens, the engineer, says he began whistling as soon as he saw 
deceased, and continued until he "struck the buggy." Owens de- 
scribes the alarm signal as "a few short blasts, — four or flve." A 
slight interval and a slight prolongation of some of the second set of 
blasts would account for the différence noted by Ellis. But the nég- 
ligence of the railroad comnany may as well consist in the insufficien- 
cy of a signal in respect to timeliness as in a failure to give any 
Grade crossings are the source of innumerable collisions. 
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At such a Crossing, the rights of the gênerai public traveling the 
common highway and of the railway company are mutual and recip- 
rocal, and, although common convenience gives to the train of a rail- 
way company precedence in the use of suoh a crossing, it is upon con- 
dition that the former will give due warning of its approach, so that 
a vehicle upon the highway may stop and wait for the other to pass. 
In the case of Improvement Oo. v. Stead, 95 U. S. 161, Mr. Justice 
Bradley, for the court, thus defined thèse mutual rights, by saying : 

"If a railroad crosses a common road on the same level, those traveling 
on elther hâve a légal right to pass over the point of crossing, and to require 
due care on the part of those traveling on the other, to avoid a collision. Of 
course, thèse mutual rights hâve respect to other relative rights subsisting 
between the parties. From the character and momentum of a railroad train, 
and the requirements of public travel by means thereof , It cannot be expected 
that It shall stop and give precedence to an approaching vragon to make the 
crossing first; It Is the duty of the wagon to vrait for the train. The train 
has the préférence and right of way, but is bound to give due warning of its 
approach, so that the wagon may stop and allow it to pass, ànd to use every 
exertion to stop if the wagon is inevitably in the way. Such warning must 
be reasonable and timely. But what is reasonable and timely warning may 
dépend on many circumstances. It cannot be such if the speed of the train 
be so great as to render it unavailing. The explosion of a cannon may be 
said to be a warning of the coming shot, but the velocity of the latter generally 
outstrips the warning. The speed of a train at a crossing should not be so 
great as to render unavailing the warning of Its whistle and bell; and thls 
caution is especlally applicable when thelr sound Is obstructed by wlnds and 
other noises, and when intervening objecta prevent those who are approach- 
ing the railroad from seeing a coming train. In such cases, if an unslacked 
speed Is désirable, watchmen should be statloned at the crossing." 

Upon this subject the trial judge thus stated the rule in référence 
to the effect of the speed of a train upon this matter of the timdiness 
of a crossing signal : 

"If It was glven, the next inquiry is, was it given in such a manner as to 
be a warning to those parties? It is of no value unless it prevents those who 
hâve a right to go upon the railway track to keep off, while the train Is using 
it or approaching it to use it. Now, in eonsidering the question, you should 
consider ail the évidence fairly and impartially, and say, if there was a warn- 
ing given for this crossing, was it a proper and reasonable warning; and, in 
eonsidering that, It is important for you to consider the speed at which the 
train was coming, because you would readily see that a train coming at 
twenty or thirty miles an hour mlght give a warning that would be a real 
warning, and which would prevent accident, whereas, a train coming forty 
or flfty or sixty miles would not be in time to prevent others from going upon 
the crossing. The obligation of the company was to give a warning, and give 
such a warning, under ail the circumstances, as would prevent a careful and 
prudent, cautious man from using the track, and thus endangerlng his own 
safety. The rapidity with which the train was coming as to this crossing Is 
not of itself négligence. If the warning was glven, and was given at such 
a place and at a time as to prevent any damage or injury which might resuit 
to those using the public highway, then the fact that the train was coming 
at forty or fifty miles an hour would not of itself be négligence." 

To this we a^d that where, as in this case, the approaches to a 
grade crossing are through cuts, so that a traveler on the highway 
has no view of the track, and where both the noise of an approaching 
train and the shriek of a whistle must be much obstructed and muf- 
fled, it becomes highly important that the warning of an approaching 
train shall be given by whistle, and at such a point or points as will 
84 F.— T 
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most effectually serve to give timely notice to one traveling on the 
public highway. The customary place for giving such signais by 
trains approaching this crossing from the east was at tlie whistling 
post 1,700 feet east of the crossing, and the effort of the railroaâ 
Company was to show that the usual signais were on this occasion 
given at that post If given there, the train would reach the cross- 
ing, at the speed it was traveling, in about 22 seconds. Upon this 
question the testimony of the witness Ellis was highly pertinent, 
even if he mistook a crossing signal for an alarm, and mistook the 
order in wMch the two distinct signais were given. If no signal was 
given until the train had passed out of his sight in the eut between 
the post and crossing, it was a question for the jury to say whether, 
looking to the speed of this train and the blind character of this 
crossing, it was due diligence to neglect giving a crossing signal at 
the whistling post, and before entering the eut between the post and 
crossing, and whether, if given at the crossing, it would more likely 
hâve been heard than if given near the crossing and in a eut. 

We corne now to the question of contributory négligence. The 
court properly instructed the jury that this was a défense, the burden 
of supporting same being on the défendant. The exception taken to 
this part of the charge must be overruled. In courts of the United 
States this has long been the established doctrine. Eailroad Co. v. 
Gladmon, 15 Wall. 401; Hough v. Railway Co., 100 U. S. 213; Coast- 
ing Co. V. Toison, 139 U. S. 551, 11 Sup. Ct. 653; Eailroad Co. v. Volk, 
151 U. S. 73, 14 Sup. Ct. 239; Railroad Co. v. Gentry, 163 U. S. 353, 16 
Sup. Ct. 1104. 

The sixth and ninth requests made by plaintiff in error for spécial 
instructions included an instruction that the burden was on the plain- 
tiffs to prove that they were in the exercise of due care and caution in 
going upon the crossing. Thèse requests involved the converse of 
the rule on the subject of contributory négligence, inasmuch as, in the 
absence of ail évidence, there is a presumption that decedents were in 
the exercise of due caution, and the burden of proving that they were 
net rests upon the défendant throughout the case. Railroad Co. v. 
Gentry, 163 U. S. 353, 16 Sup. Ct. 1104. Thèse requests, for this rea- 
son, were properly denied, 

The flfth and seventh requests were intended to raise the question 
that, under the circumstances of this case, it was the duty of decedents 
to stop, and look and listen, before going upon this crossing. We 
think their vice lies in the fact that they included an instruction to 
stop by turning their buggy across the highway and parallel to the 
railroad at a point where they could observe the track both ways. 
The place indicated by both requests was between the track and a 
fence post on the side of the highway which, by measurement, was 
precisely 19^ feet from the center of the track. No view of the track 
for any distance was obtainable by persons driving until after the 
buggy itself had passed beyond this post. If we allow for the width 
of the buggy and for the distance a passing train would overlap the 
center of the track, it will appear that there was barely space for such 
a position to be taken. A traveler of ordinary prudence, and par- 
ticularly persons with a nervous or restless horse, might well hesi- 
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tate if required to occupy such a position alongside of a train travel- 
ing at nearly a mile a minute. Under such circumstances, it might 
well be left to a jury to say whether ordinarily prudent persons would 
net be in the exercise of due and reasonable caution if, when ap- 
proacliing this crossing, they sbould stop and listen before driving so 
near the track, even though from the point of stopping no view of 
the track could be obtained. This instruction, if given, would pre- 
clude ail inquiry into the question of the dangers incident to assum- 
ing a position so near a passing train, where there was so little room 
for the proper management of a horse, and whether some other pré- 
caution had not been obserred which, under the circumstances, was 
equally as prudent as the one indicated. If it be assumed, for illus- 
tration, that the décadents did stop and attentively listen just before 
coming out of the highway eut, and that they heard no crossing signal 
nor the noise of the train, by reason of the obstructions to sound 
caused by the eut through which the train was approaching and the 
adverse direction of the wind, and were thus led to believe that the 
crossing was safe, the jury would hâve been obliged, if this instruc- 
tion had been given, to flnd for the railroad company, although they 
might be of opinion that no signais for the crossing were given, and 
that the conduct of decedents, under the circumstances, was that of 
reasonably prudent and careful persons. So, if it had appeared that 
decedents had stopned before driving out on the railway right of 
way, and that one of them had gotten out of the buggy, and from the 
side of the track looked both ways, and, seeing no train and hearing 
no warning, had undertaken to drive across, this, too, would be, un- 
der this instruction, no answer to the charge of contributory négli- 
gence. The instruction was too narrow, by excluding considération 
of ail but one mode of approaching this crossing with due care, and 
in condemning every other suggested précaution. It is true that the 
place indicated was the only place from which travelers seated in a 
vehicle could look before crossing. But there may be circumstances 
when due care would be exercised by reliance on listening alone, and 
the circumstances of this case were such that it was not error to 
let the plaintifEs go to the jury upon the question as to whether some 
other précaution than the one suggested by this instruction would not 
hâve been the observance of reasonable care. That there was no évi- 
dence tending to show that either of the suggested précautions were 
taken ânds its sufficient answer in the fact that there was no évi- 
dence at ail as to the conduct of decedents before they were seen in 
the act of driving upon the crossing. That they were driving and 
not standing when the engineer flrst saw them is entirely consistent 
with the presumption that they had stopped and listened before un- 
dertaking to cross. If one of the deceased had theretofore gotten 
out, and from the side of the track looked east for an approaching 
train, he would hâve commanded only some 800 feet of the track. If 
this train had been beyond the nearest eut, and as far east as Oolby, 
a station east some three-fourths of a mile, he would not hâve seen 
this train, and yet before he could hâve retumed to his buggy and 
crossed the track he would hâve been run down by this very train, 
unless warned of its approach by the noise it made in time to wait ita 
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passage. If the burden of proving that decedents were in the ex- 
ercise of due care was iipon the plaintiffs as sometMng to be proven 
as a condition of recovery, the absence of any évidence tending to 
show that they had stopped and looked and listened where the train 
could be observed, or had stopped and listened before reaching the 
place where they could see and be seen by an approaching train, would 
be fatal to this case. But such is not the rule in the courts of the 
United States. That decedents were in the exercise of due care is a 
presumption which stands in place of évidence until it is shown that 
they had been guilty of contributory négligence. In the absence 
of évidence to the contrary, the presumption is that decedents did stop 
and listen before they came ont where they were seen by the only eye- 
witness, and that not hearing crossing signais, or the noise of the ap- 
proaching train, they unconsciously drove into a position of péril. 

The eighth request preferred by plaintifl in error was in thèse 
words : 

"If the jury believe from the évidence that the décèdent could hâve heard 
the noise of the approaching train in time to hâve avoided the collision, had 
he listened for it, it has a right to présume from the fact of his going upon the 
crossing that he did not listen; and such failure, if there was such, constituted 
négligence which will prevent a recovery." 

This instruction éliminâtes the matter of a crossing signal alto- 
gether, and puts the défense upon the presumption that, because 
decedents drove upon this crossing in time to collide vrith an ap- 
proaching train, the jury might présume that they had done se without 
listening, if from the évidence they believed that, if they had listened, 
they would hâve heard "the noise of the approaching train." The in- 
struction tabès no account of the fact that the decedents were ac- 
quainted with the dangerous character of this crossing, and had the 
highest known incentives to the exercise of care and caution before 
going upon the crossing, where their lives would be in danger in 
case of a collision. The rule imposing upon the défendant the burden 
of showing contributory négligence would be easily overcome if thia 
is the law. If to stop and listen before going so near the track as to 
be able to both look and listen was, under the circumstances of this 
case, the exercise of due care, which, as we hâve already decided, was 
a proper question to go to the jury, then the presumption, in the ab- 
sence of évidence, is that they did so stop and listen. 

That the jury might rightly infer that they had not so stopped 
and listened, if there was any suflîcient évidence tending to rebut 
the presumption raised only by the absence of évidence, is most 
obvions; and so évidence that persons driving as thèse decedents 
had heard the noise of a train approaching this crossing under like 
circumstances was, of course, compétent upon the issue as to whether 
they had stopped and listened or been in any way attentive to tûe 
danger of this crossing. The rule that contributory négligence is a 
défense, to be made out by the défendant, rests upon the presumption 
of the exercise of due care and caution, — a presumption which is 
removed whenever there is évidence sufBcient in law, if credited, to 
establish contributory négligence. In the case of Eailroad Co. v. 
Gentry, cited above, an instruction almost identical with the one now 
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under considération was asked and refused. This refusai was ap- 
proved by the suprême court which said: 

"There was no évidence upon which to rest such an Instruction. As already 
stated, no one personally witnessed the crossing of the track by the deceased, 
nor the running of the flat car over him. Whether he did or did not stop, 
and looli and listen, for approaching trains, the jury could not tell from the 
évidence. The presumption is that he did; and, if the court had glven the 
spécial instruction asked, it would hâve been necessary to accompany it 
with the stateinent that there was no évidence upon the point, and that the 
law presumed that the deceased did look and listen for coming trains before 
crossing the track. In Improvement Co. v. Stead, 95 TJ. S. 161-164, the court, 
speaking by Mr. Justice Bradley, upon the subject of the relative rights and 
duties of a railroad company and the owner of a vehicle crossing its track, 
said: 'Those who are crossing a railroad track are bound to exercise ordi- 
nary eare and diligence to ascertain whether a train is approaching. They 
hâve, indeed, the greatest incentives to caution, for their lives are in Immi- 
nent danger If collision happen; and hence it will not be presumed, with- 
out évidence, that they do not exercise proper care.' This principle was ap- 
proved in Eailroad Co. v. GrIfHth, 159 V. S. 603-609, 16 Sup. Ct. 105. Mani- 
festly, it is not the duty of the court, when there was no évidence as to the 
deceased havlng or not having looked and listened for approaching trains 
before crossing the railroad track, to do more, touchlng the question of con- 
tributory négligence, than it did, namely, Instruct the jury generally that the 
railroad company was not liable if the deceased, by hls own négligent con- 
duct, contributed to his death, and that they could not flnd for the plaintifCs 
unless the death of the deceased was directly caused by unsafe swltching 
appliances used by the défendant, and without fault or négligence on his 
part." 

It would have been improper to instruct the jury as requested with- 
out also instructing them as to the presumption that they had not 
only listened, but had stopped and listened. Concerning the conduct 
of the deceased, after they were seen by the locomotive engineer, 
the trial court in its charge said : 

"Now, In regard to the duty which devolved upon the decedents at the time, 
I should say that they, In the emergency upon them, were not guilty of négli- 
gence, even although they did not adopt the plan and method of getting ont 
of the impending danger which a cool, calm man, sitting calmly by, would 
have taken, but that you must consider, in cpnsiderlng contributory négli- 
gence, what a cautious man would probably have doue under theclrcum- 
stances which surrounded them." 

To this no exception was taken, and, indeed, none could be well 
taken. If deceased were guilty of contributory négligence at ail, it 
was in negligently driving into the position from which escape was 
most doubtful when warned-of danger by seeing or hearing this train. 
The charge of the court upon the degree of care required from travel- 
ers approaching a grade railroad crossing, and upon the effect of con- 
tributory négligence, was clear and sound so far as it went, and has 
not been excepted to, save in the matters already discussed. 

Where the undisputed facts of a case are such as that no other rea- 
sonable inference can be drawn than that of négligence, it is the 
plain duty of a trial court to so instruct. Under such a state of 
facts négligence becomes a question of law. Elliott v. Railway Co., 
150 U. S. 245, 14 Sun. Ct. 85; Blount's Adm'x v. Grand Trunk Ky. 
Oo., 22 U. S. App. 129, 9 C. C. A. 526, and 61*Fed. 375; McLeod v. 
Graven, 19 C. C. A. 616-622, 73 Fed. 627. The obstructions to 
sight and sound were so serions in approaching this crossing that 
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it was clearly the duty of decedents to hâve exercised a degree of care 
commensurate with ita dangerous character. If, with reasonable 
prudence, the decedents could hâve stopped where they could both 
look and listen for an approaching train, they were bound by every 
considération of self-preservation to do so. If, however, they could 
not, with reasonable saf ety, stop at a place where they could both see 
and hear, it was ail the more imperative that they should stop and 
listen at the most favorable point near the crossing, and a failure to 
so stop and listen, under the circumstances of this case, would be 
inexcusable négligence, and an instruction to this effect might hâve 
been properly given. There is nothing in the cases of Eailway Co. v. 
Ives, 144 U. S. 408, 12 Sup. Ct. 679, or Eailway Co. v. Farra, 31 U. S. 
App. 306, 13 C. C. A. 602, and 66 Fed. 496, which, under the remark- 
able character of this crossing, would hâve made such an instruction 
improper. But no request for such an instruction was made. The 
requests which included the subject of stopping included either a 
stopping at a particular place, or a proposition as to the burden of 
proof in conflict with the well-settled doctrine of this court concern- 
ing contributory négligence. 

The error assigned because of the refusai to instruct the jury to find 
for the plaintiff in error must be overruled, for the reasons already in- 
dicated in this opinion. There is no error, and the judgment must be 
affirmed. 



GITTINGS et al. v. LOPER. 

(Circuit Court, H. D. Pennsylvanla. November 27, 1897.) 

No. 5. 

1. Plbadins — Statbment op Claim — Denial of Anticipated Défense. 

It Is not a legitimate function of a statement of claim to reply to an an- 
ticipated affirmative défense. 

2. PlEADING — AfFIDAVIT of DEFEKSE — CONTEKTS OF SaME. 

Where, in a suit brought upon two drafts, the plaintiffs' statement of 
claim avers that the drafts were purchased by the plaintiffs "prior to the 
date of the payment thereof, and for a valuable considération, without no- 
tice," it is not incumbent upon the défendant to reply to such irregular 
and prématuré matter in hls affldavit of défense. 

This is a suit to recover the sum of |3,000 upon two drafts in the 
possession of the plaintiffs. The statement of claim alleged that the 
drafts had been purchased by the plaintiffs "prior to the date of pay- 
ment thereof, and for a valuable considération, without notice of any 
adverse claim or equity of the défendant." The affldavit of défense, 
after setting out that the acceptance by the défendant of the drafts 
had been procured by means of false and fraudulent représentation, 
alleged that the défendant "is advised that the averment in the state- 
ment that the plaintiffs purchased the drafts for a valuable considéra- 
tion, without notice, is an averment of a légal conclusion, and not a 
statement of fact requiring a déniai, and, moreover, relates to matter 
of rebuttal, which need not be denied by the affldavit of défense." 
This was a rule upon the défendant to show cause why judgment 
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should not be entered in favor of the plaintiffs and against thé de- 
fendant for want of a sufiScient affidavit of défense. 

Daniel J. Myers, for plaintiËfs. 

J. Howard Gendall, for défendant 

DALLAS, Circuit Judge. If this afiQdavît shall be supported by 
évidence, the burden will be sliifted to the plaintiffs to establish that 
they took the paper in suit without notice of the f raud alleged, before 
maturity, and for value. Investment Co. v. Russel, 148 Pa. St. 496, 
24 Atl. 59; Simons v. Fisher, 17 U. S. App. 1, 5 C. C. A. 311, and 55 
Ped. 905. This burden cannot be evaded by the averment that the 
plaintiffs purchased the draf ts "prior to the date of the payment there- 
of, and for a valuable considération, without notice." It is not a 
legitimate function of a statement of claim to reply to an anticipated 
aflBrmative défense, and it is not incumbent upon a défendant to re- 
join to any such irregular and prématuré replication. If this were 
not so, a plaintiff might defeat such a défense as is interposed hère, 
by merely alleging the existence of the facts necessary to avoid it, 
and so escape from the requirement that he shall overcome it, if 
proved, by exculpatory évidence. If the plaintiffs are bona flde hold- 
ers, they can readily show it ; but the défendant may not hâve knowl- 
edge, or be informed, upon the subject, and to require him to make 
affidavit respecting it would be neither reasonable nor fair. The rule 
for judgment is discharged. 



BELLEVILLB & ST. L. KT. CO. ▼. LEATHH.» 
(Circuit Court of Appeals, Sevenlih Circuit January 3, 1898.) 

No. 414. 

1. RE8 JtTDICATA — JtJDGMBNT OR DeCKEB FOR DbfENDAKT. 

A Judgment or decree tor the défendant does not necessarlly establli* 
the truth of ail the défenses where- several are pleaded. 
& Samk — Dbcebb Dismissing Bill. 

An action having been brought against a railroad company for a debt, 
It caused one L., who, It was elaimed, hod assumed payment of Its debts, 
to be notifled thereof, and authorized him to use Its name in defendlng the 
suit. L. accordlngly assurned the défense, without himself becoming a 
party, and also brought a suit In equlty In the name of himself and the rail- 
road Company to enjoln the prosecution of the action at law. By the an- 
Bwer filed In the injunctlon suit issues were raised, both as to the liability 
of the Company for the debt, and the assumptlon of the debt by L. The 
action at law resulted in a Judgment against the company, and the injunc- 
tlon suit was dismlssed on the merlts. Eeld, that neither the judgment nor 
decree was conclusive of L.'s individual liability, and he was entltled to 
Utigate that question In a subséquent suit against him personally. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of Illinois. 

This action was brought by the BelleviUe & St Louis Railway Company, 
the plaJntlff in error, for the use of Edward L. Thomas, against Samuel H. 
Leathe, the défendant In error, upon an alleged promise of the latter to the 
railway company named to pay the company's Indebtedness, including one of 
160,000 to Thomas. The first eount of the déclaration allèges the promise, 

1 Beheaxhig, denled March 6, ISdS. 
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and the considération upon wilch it was made, and the existence and nonpay- 
ment of the debt. Ttie second count, In addition to the averments of the flrst, 
allèges that at the September term, 1893, in the circuit court of St. Olair 
county, m., Edward L. Thomas brought an action against the plaintiiï to re- 
cover the amount so due him; that the plaintifE caused the défendant to be 
notified of the pendency of that action, and authorized him to use its name 
in defending the same; that in pursuance of the notice the défendant employed 
counsel, filed pleas, and entered upon the défense; that the issue in that cause 
was whether the amount claimed by Thomas was then due and payable to 
him; that upon 'the trial, upon évidence introduced by both parties, the court 
gave judgment for Thomas for $53,022.23, which judgment is in full force and 
effect, and remains unpaid. The thlrd count, besides repeating the averments 
of the ûrst and second, allèges that while the action in the circuit court of St. 
Olair county was pending for trial the défendant, Leathe, in his own name and 
in the name of the plaintiff and the Belleville City Railway Company, to which 
*he property of the Belleville & St. Louis Eallway Company had been trans- 
ferred, filed in said court a bill for an injunetîon to restrain Thomas from re- 
covering judgment against the plaintiiï upon said indebtedness; that, among 
others, one of the issues made by the bill and answer thereto was whether the 
amount claimed by Thomas from plaintiff was then due and payable, and 
whether the défendant, by reason of a certain deed and the considération there- 
for, had assumed the payment of the plaintiff's debts, ineluding that to 
Thomas; that a full hearing was had upon that issue, and It was then and 
there fully adjudicated, the injunction denied, and the bill dismissed; that 
thereupon judgment was rendered in the action at law In favor of Thomas for 
the sum above named; that it was then and there adjudicated that the said 
STim was due and payable to Thomas, and that the défendant had assumed 
the payment thereof,— ail which the plaintiff offered to prove by the record of 
the proceedings, judgment, and decree referred to. The only plea interposed 
was the gênerai issue. At the hearing the plaintiff dismissed the first count 
of the déclaration, and in support of the other two put in évidence transeripts 
of the record of the judgment at law and of the decree in equity in the state 
court. The transcript of the chancery suit contains the évidence on which 
the decree was based. No other évidence was offered, and thereupon the 
défendant moved the court, which, by agreemeat in writing was trying the 
case without a jury, to exclude the évidence offered. That motion the court 
afterwards sustained, and gave judgment for the défendant. The exclusion of 
the évidence Is shown by a proper bill of exceptions, and error is assigned upon 
the ruling. Among the authorities cited on behalf of the plaintiff in error are: 
Durant v. Essex Co., 7 Wall. 107; Aurora City v. West, Id. 102; Cromwell v. 
Sack Co., 94 U. S. 351; Lyon v. Manufacturing Co., 125 U. S. 698, 8 Sup. Ot. 
1024; Outram v. Morewood, 3 East, 346; Preem. Judgm. §§ 249, 270; Black, 
jTidgm. §§ 548, 614. 

Chas. W. Thomas, for plaintiff in error. 
G. A. Koemer, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judgea. 

WOODS, Circuit Judge, after the foregoing statement, delivered 
the opinion of the court. 

A fuller statement of the facts is not necessary to an understand- 
ing of the propositions of law on which our décision must turn. It 
may be that by reason of the facts alleged the défendant in error was 
estopped by the judgment at law to deny the amount of the indebted- 
ness of the railway company to Thomas, but the question of his Per- 
sonal liability to pay that debt was not an issue in that action, and 
therefore could not hâve been concluded by the judgment. The prop- 
osition on which chief reliance is placed by the plaintiff in error is 
that the liability of the défendant in error to pay the debt was deter- 
mined by the decree in the chancery suit. Together with various 
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other matters of défense set up in the answer to the bill in that case, 
the promise of the défendant in error on sufiBcient considération to 
pay the debts of the railway company, includins that to Thomas, was 
deflnitely averred; and, the bill having been dismissed after a hear- 
ing upon the merits, it is insisted that the decree of dismissal is an 
adjudication between the parties of ail the issues, and therefore a con- 
clusive détermination of the alleged liability of the défendant in error. 
The proposition is not sound, and is believed to be without support in 
the decided cases. It is, of course, true, and the doctrine is every- 
where recognized, as declared in Durant v. Essex Go., 7 Wall. 107, 
that a decree in absolute terms dismissing a bill is "an adjudication 
of the merits of the controversy," but that does not mean that such a 
decree must be regarded as establishing conclusively the truth of ail 
matters of défense alleged, when more défenses than one appear to 
hâve been pleaded. "It is a gênerai rule that a valid judgment for 
the plaintiff deflnitely and flnally négatives every défense that might 
and should hâve been raised against the action" (Black, Judgm. § 
354) ; but the converse — ^that a judgment or decree for the défendant 
establishes the truth of ail défenses pleaded, no matter how many or 
varions — ^is not true. The authorities on this point are consistent, 
though in respect to the burden of proof, and perhaps other phases of 
the subject, they are not in entire harmony. Van Fleet, Former 
Adj. § 279. For the présent purpose it is enough to quote a passage 
from the opinion of the suprême court in Russell v. Place, 94 TJ. S. 
606, 608: 

"It is undoubtedly settled law that a judgment of a court of compétent 
jurisdietion, upon a question directly involved in one suit, is conclusive as to 
that question In another suit between the same parties. But to this opération 
of the judgment it must appear, either upon the face of the record or be shown 
by extrinsie évidence, that the précise question was raised and deterœlned 
in the former suit. If there be any uncertainty on this head in the record,— 
as, for example, if It appear that several distinct matters hâve been litigated, 
upon one or more of whieh the judgment may hâve passed, without indicating 
which of them was VhuB litlgated, and upon which the judgment was ren- 
dered,— the whole subject-matter of the action will be at large, and open to a 
new contention, unless this uncertainty be removed by extrinsic évidence 
showing the précise point involved and determined. To apply the judgment, 
and give effect to the adjudication actually made, when the record leaves the 
matter in doubt, such évidence is admissible." 

In Washington Gaslight Co. v. District of Columbia, 161 TJ. S. 316, 
329, 16 Snp. Ct. 564, where Russell v. Place and other cases are cited, 
it is said: 

"The elementary rule is that, for the purpose of ascertainlng the subject- 
matter of a controversy, and flxing the seope of the thing adjudged, the emtlre 
record, including the testîmony ofCered in the suit, may be examined." 

The judgment below is affirmed. 
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CITY OP MIIiWAUKEE, WIS., v. SHAILBR et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1898.) 

No. 418. 

Municipal Corporation— Contract— Damage. 

A City cannot recover damages for fallure to complète a tunnel in accord- 
ance wlth a contract whlch provides that, in case of default on the part of 
the contractors, the city should complète the work at their expansé, when 
the tunnel, as constructed by the clty, is essentially différent in plan and 
cost of construction from that contemplated by the agreement. 

In Error to the Circuit Court of the United States for the Eastem 
District of Wisconsin. 

In thls case the court directed a verdict In favor of the défendant upon the 
principal claim, and in favor of the plalntifCs upon the counterclalm. The 
appeal is by the city alone, and one of the spécifications of error, perhaps the 
only avallable one, is that the court erred In directing a verdict in favor of 
the plaintiffs and against the défendant upon the counterclalm. The sub- 
stance of the amended déclaration Is that the plalntlfifs, Robert A. Shailer and 
Charles R. Schniglau, eitlzens of Mlchigan, on June 30, 1890, entered into a 
contract with the city of Milvraukee, represented by its board of public works. 
for the construction, according to plans and spécifications, of an intake tunnel 
under Lake Mlchigan, with shafts and other connections, at stated priées per 
lineal foot; that the plans and spécifications were unflt and impossible of per- 
formance, and that the offlcers who represented the clty in the making of 
the contract fraudulently withheld from the plaintiffs knowledge which they 
possessed of the material in the bed of the lake likely to be encountered in the 
prosecutlon of the work, and fraudulently furnished information conceming 
test borings which had been made; that the plaintiffs were thereby deceived, 
and, after making large expenditures, were unable to proceed with the work, 
to their damage in the sum of a quarter of a million dollars. The city, be- 
sides denying the alleged deceit and the insufflclency of the plans and spéci- 
fications, answered that the plaintiffs had ratified the contract by proceeding 
wlth the work and receiving payments thereon, and by assigning the contract 
to the Shailer & Schniglau Company, a corporation, which in the same court 
was prosecutlng a suit to recover the balance alleged to be due on the contract, 
and also pleaded a counterclalm on account of alleged breaches of the con- 
tract, consisting in failure and refusai to prosecute and complète the work. 
according to the plans and spécifications, within the time specifled, or within 
a reasonable time thereafter, and in the abandonment of the work before com- 
plelion. It is also alleged that the board of public works, exercislng the au- 
thorlty possessed under the contract and the statute of the state, declared the 
plaintiffs to be in default, and determined the ^mount of damages sustained 
by the city to be $113,266.78, for the recovery of whlch, and the additional 
sum of $45,000, claimed as liquidated damages under the provision of the con- 
tract for delays in completing the work, judgment was prayed. In the con- 
tract and spécifications, as they appear in the record, there are the follow- 
ing, with other, provisions; "(1) The drawings form a part of the spécifica- 
tions, and each are hereby declared to be a part of the contract. (2) Ail the 
work during its progress, and on its completion, shall conform exactly to the 
Unes and grades shown on the drawings mentioned in the spécifications, and 
given by the engineer in charge, subject to such changes and modifications as 
the board of public works may deem necessary during its exécution. (3) The 
board of public works, and it only, reserves the right to make any changes in 
the plans and spécifications which they may deem necessary or désirable, and 
the contractors shall furnish any additional materials and do the work neces- 
sitated by such changes; the priée of such extra work to be agreed \ipon by 
the board of public works and the contracter before the work is commenced. 
If the changes herein mentioned sliould diminish the amount of work to be 
performed or material to be furnished, the amount of the same, at a fair and 
reasonable valuation, shall be deducted from the contract price. (4) And the 
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said party of the flrst part (meaning the contractors) hereby furtber covenants 
and agrées, to and with the said city of Milwaukee, that he will complète the 
said worli in manner and form aforesaid on or before the Ist day of June, 
A. D. 1891, and does hereby mutually agrée between the said parties hereto 
that the said board of public works shall hâve the right and power, and the 
dame is hereby reserved to said board, to adjust and détermine finally ail 
questions— First, as to the proper performance of thèse présents and the doing 
ûf the said work by the said party of the first part, and, in case of the im- 
proper or imperfect performance thereof, to suspend the said work at any 
time, or to order the entire reconstruction of the same, if improperly done, or 
to relet the same to some other compétent party, and, in case the said work 
shall not be prosecuted with such diligence and with such number of men 
as to insure its completion within the time limited by thèse présents, to sus- 
pend the said work, and relet the same to some other compétent party, or 
employ men and seeure material for the completion of the same, and charge 
the cost thereof to the party of the flrst part; and, secondly, as to the amount 
earned under thèse présents by the party of the first part according to the 
true intent and meaning thereof. And it is further mutijally agreed that any 
and every such adjustment and détermination by the said board of public 
Works shall be final and conclusive between the said parties to thèse présents, 
and binding upon them." 

The évidence shows without dispute that the contractors, after constructing 
the shaft on shore, proceeded from that end with the work of opening the 
tunnel for the distance of 1,640 feet, when, on October 1, 1891, a deposit of 
gravel was encountered, from which there came such an influx of water that, 
notwithstanding ail efforts at pumping, the tunnel was fiUed, and the water 
rose In the shaft to the level of the lake. On April 6, 1892, the board of pub- 
lic Works, on the recommendation of the city engineer that a change of loca- 
tion of the Une of the tunnel was necessary on account of the enormous flow 
of water at the face of the work, which made It impossible to continue on 
the Une prescribed, adopted a resolution that the Une "be so changed as to 
make a détour at a point 25 feet in the rear of the présent bulkhead, going 
south at an angle of about 38 degrees from the présent line," but not declaring 
how far the changed course shoufd be followed, or at what point, if at ail 
before reaching the other shaft, there should be a retum to the original line. 
On the new course the work progressed for the distance of about 100 feet, and 
the same obstruction as before was encountered, and further attempt in that 
direction was abandoned. TJnder a verbal understanding, the contractors 
made an effort to escape the obstacle by drifting to the north, and on June 13, 
1892, wrote to the chairman of the board, asking a formai order for their pro- 
tection, and on the ensuing 16th the board made an order "that the con- 
tractors ♦ • * be permitted to build a solid bulkhead immediately west 
of the curve In said tunnel, which deflects to the south, and that they be fur- 
ther permitted to braneh from said tunnel at a point immediately west of 
this bulkhead to the northward for a distance not to exceed 20 feet, and then 
construct the tunnel on the line due east, ascending at a grade of not to exceed 
one foot in eight, until they shall hâve reached a point in the red clay above 
the water channel eastward of the face of the présent easterly excavation upon 
the old line of the tunnel." 

On the ISth the contractors wrote to the secretary of the board acknowl- 
edging receipt of a copy of the order, and saying: "We trust that there is 
no misunderstanding in relation to raising the grade of tunnel, etc. Your reso- 
lution says that 'we be permitted to build a solid bulkhead,' etc., and that we 
be permitted 'to go northward,' etc. It is with the distinct und£rstanding 
that the proposed change is ordered by the board, and that we will be paid 
for the expense incurred by reason of said change, that we proceed with the 
work indicated in said resolution. The writer has no doubt, from his con- 
versation with the board, that this is their intent and meaning; but at the 
same time, on reading the resolution, it would lead one to think that it was 
a favor which the board were granting us, and not an order for change in 
the plans and spécifications. Please reply to the above at your earliest con- 
venience, thereby obliging." On the 20th the secretary answered: "* • • 
The board consents to your request that the line of the tunnel and the grade 
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thereof be changea. Our resolution Is net In the shape of the grantlng of a 
favor, but Is the act of consentlng to the proposed changes, both in the Une 
and in the grade of the tunnel. We do not wish to hâve It understood as a 
positive arbitrary order from the board to malte such change. There is no 
doubt as to the undersîanding that the board proposes to pay for the construc- 
tion of the tunnel on the proposed line and grade as per your contract vrith 
the clty for the tunnel work and for the extra expense incurred in holsting the 
necessary material to the construction of the tunnel at the higher élévations. 
If thls is not satisfactory, you will please state the points of your objections 
wlthout delay." On July 20th followlng the contractors wrote to the chair- 
man of the board explaining what they had been doing, and the difïlculties 
encountered, and, concluding, said: "* * * It seems to us altogether too 
hazardous an undertaliing to proceed without further information as to the 
extent and character of the pocket which has been encountered, and we there- 
fore do not wish to avail ourselves of the permission granted to do so. We 
hope you will deem it advisable to at once hâve several borings made, and 
meanwhile we will crowd the work on the lake shaft." 

There was further correspondence concerning the proposed borings, which it 
was supposed would take from one to two months to make, and the contractors 
turned their attention to the sinking of the other shaft at the crib in the lake. 
The construction of that shaft was attended with difflculties on account of 
the breaking in of the sand, creating hollow places under the crib, and fré- 
quent letters of complaint on that account were sent to the contractors by 
oflacers of the city. On January 3, 1898, the board of public works passed an 
order, reciting the delinquency of the contractors, and requiring them to pro- 
ceed on or before the ensuing 20th with the construction of the tunnel and 
shafts at either one or both ends of the work with such diligence and number 
of men as to Insure early completion of the work, faillng which the board 
would suspend the work, and prosecute Its completion, as required and pro- 
vlded by law. To this the contractors, on the ensuing 16th, answered, ex- 
plaining that work on the shaft had been impracticable on account of the 
conditions of the weather and Ice in the lake, and concluding: "* * * As 
far as the work from the shore end is concerned, we were under the Impression 
that you did not deem it advisable to proceed further in an easterly direction, 
and with a radical change of grade, until the sinking of the lake shaft had 
been successfuUy accomplished. If we are wrong in the above, and you désire 
us to proceed from the shore end, please issue at once the necessary order, as 
provided in the contract, for a change in the plans and spécifications. We 
would respectfully request that you give us a thirty-days extension of the 
tlme from the date named In your said communication of January 3d, and we 
will take advantage of any let-up in the severe winter weather, and before 
the thirty-days extension has expired we will endeavor to bave the work in 
fuU opération. Assuring you that it is our purpose and intention to crowd 
the work to completion with ail praeticable speed, we remain." Thereupon, 
on the same day, the board entered an order that the time be extended from 
the date specifled in the order of the 3d for 30 days on the work at the crib 
and for 10 days on the work from the shore end. On February 8, 1893, the 
board passed an order "that the city of Milwaukee consents that Shailer & 
Schniglau may proceed with work on the intake tunnel and shaft without 
waiving any rights which may be now possessed by them to repudiate the 
contract for its construction for any cause. This consent is given on condition 
that ail rights now possessed by the city are and shall be preserved." 

On February 13th the contractors wrote to the board: "Gentlemen: Under 
the terms of your communication of the 8th inst. which we understand pré- 
serves to us ail the rights we would otherwise possess, we shall begin work 
upon the necessary préparations to proceed with «the lake shaft, now in course 
of construction, during the présent week, and shall proceed with the work 
with ail possible dispatch. The shore end of the new' intake tunnel having 
been abandoned upon the line of grade originally called for by the plans and 
spécifications, at a point about 1,600 feet from the shore shaft, it will devolve 
upon your board to make the necessary changes in the plans and spécifications 
to show us what grade and line you désire us to follow in the prosecution 
of the work from the shore end, and we request you to do this at the earliest 
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possible moment, so that there may be no delay on that account. As was 
verbally stated to you by our Mr. Shailer at the board meeting, held Satur- 
day, llth inst, after a careful study of the borings submitted to us, it Is our 
settled opinion that the only feasible grade on which this work can satisfac- 
torlly continue from the shore end will be at a lower level than that on whieh 
we encountered the water and sand stratum. From the boring made at the 
lake shaft It is apparent that this shaft must be sunk through thls same water- 
bearing stratum of gravel and sand, and which would be encountered at about 
a grade minus ninety. If it is possible to build the shaft through this stratum, 
and get Into the rock below, it is our opinion, based on borings made, that 
the tunnel can be successfuUy construeted at a lower level; but until it is 
demonstrated that the shaft can be built thro\igh sald stratum, we deem the 
successful completlon of the work uncertaln. * * *" ïo which on the 
15th the seeretary of the board answered: "* * * In regard to the shore 
end of the new intake tunnel having been abandoned, we wish to correct you 
In statlng that the work was abandoned by you, but that neither the line nor 
grade has been permanently abandoned by this board, although an effort was 
made to avold the difflculties by an attempt to get around it to the south, 
which falled. If you conslder the difïiculties at the end of the original tunnel 
too great to be overeome, and you conclude that you can prosecute your work 
better by lowerlng the grade sufBclently to avoid the water and sand stratum 
which you encountered, the board wlU consent to such grade and change, if 
you wlll Indicate at what point you propose to commence the same, and how 
far you propose to extend it before resumlng the Inclination of tlie présent 
tunnel. We do not consider that the progress of the work in the tunnel should 
wait until It is demonstrated that the shaft can bo bullt through the différent 
strata or material, for we entertain no doubt as to the possibility of success- 
fuUy completing the work. Hoping to hear from you without delay as to the 
suggested change of grade, I remain." On the 18th the contractors replied; 
"We are unable to agrée with the conclusions stated in the letter from your 
seeretary of the 15th Inst., which does not appear to be based on any action 
of the board. The tunnel stands abandoned on the original grade. In our view. 
The responsibility, therefore, rests upon the board to act in conformity with 
the contract, and make such change in the plans and spécifications as it may 
deem necessary or désirable. If the board desires to lower the grade, it will, 
of course, be necessary to begin far enough baek of the bulkhead to avoid 
flooding from the water encountere'd In the old drifts. Please give the matter 
your Immédiate attention, as we désire to avoid ail delay. * ♦ *" 

On August 5, 1893, the contractors wrote the board as follows: "As you are 
doubtless aware, the work of sinking the lake shaft for the new water intake 
Is at a standstill. TJnder the agreement with yod dated February 8, 1893. 
we hâve faithfully tried to put down said shaft according to the plans and 
spécifications accompanying our contract for this work. It has been thoroughly 
demonstrated that It is impracticable, and In our judgment impossible, to sink 
the shaft through sand to the depth which the boring made on the site indi- 
cates as necessary, by underpinnlng with brick under high pressure. Ail our 
men, with the exception of the watchman, are discharged, and are awaiting 
further orders." To which on the 7th the board replied: "* • • This 
work, however, must be proceeded with, as it is necessary that the same be 
completed as speedily as possible. You will therefore oblige this board by 
Btating at your very earliest opportunity as to what you propose to do at either 
one end or the other towards completing the contract for this work." To that 
on the 8th the contractors responded: "* • * Regarding the work from 
the shore end, by referring to our letter, February 13, 1898, you will flnd our 
position in the matter; and can only add that we hâve never recelved the order 
we therein requested. * * * It having been demonstrated that the shaft 
cannot be put down according to the plans and spécifications forming a part 
of our contract, it wlll devolve upon your board to make the necessary changes 
in the same, and we hold ourselves in readiness to proceed with the work on 
recelpt of such orders, and compliance with the contract regarding changes." 

There foUowed negotiations for the construction by the contractors of a 
Steel shaft inside of the iron tubing which had been put in, but no agreement 
was reached, and on October 17, 1893, the board determined, upon a séries of 
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récitals, that the work of the contractors be suspended, and that the board 
would proceed with the construction and completion of the work. And to a 
notification of this order the contractors on the 21st responded: "* * • 
The undersigned utterly dispute the right of said board to talie any such action, 
and repudiate and deny the alleged facts and premises on which the same 
purports to be based; and they deny the right of the city and of the board 
of public Works to do any work at their expense. If there is any work to be 
donc under the contract between us and the clty, we are ready and hereby 
ofïer to do It. In the absence of any further communication to the contrary, 
we cannot but look upon the action taken as a willful répudiation by the city 
of the contract with us, and a refusai to let us do any further work under 
the same. * • *" Thereupon the board proceeded with the work. lettins 
the construction of the shaft at the crib to other contractors. and employing 
laborers by the day to finish the construction of tlie tunnel, which was accom- 
plished by a détour to the northward for a distance of more than 50 feet from 
the original line, and continuing by an ascending grade until the stratum of 
water-bearing gravel had been passed. and then descending and returning 
gradually towards but reaching the original line only at the point of connec- 
tion with the crib. The record also shows the order of the board, made after 
the completion of the work, determining the cost thereof, and declaring the 
amount chargeable to the défendants in error. 

W. H. Timlin, for plaintiff in error. 
James G. Planders, for défendants in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making tlie foregoing statement, de- 
livered the opinion of the court . 

It is not important, as we conceive, to détermine whether, by the 
order of April 6, 1892, and the subséquent efforts made to ând a 
way around the obstacles encountered in the shore end of the tun- 
nel, there was a permanent, or only a temporary and tentative, aban- 
donment of the line and grade defined by the original plan and spec- 
iflcations. The more reasonable view, perhaps, is that the abandon- 
ment should be deemed to hâve been temporary only, and conditional, 
while experiments were made to flnd a more practieable route. The 
engineer of the city had reported the prescribed line to be imprae- 
ticable, but the resolution of the board was silent on that point, and 
was too indetlnite in respect to the course and ending of the détour 
ordered to be regarded as establishing a new line, or as amounting 
to an irrévocable abandonment of the old line; but it necessarily 
resulted that, when the work was taken out of the hands of the con- 
tractors, and the board of public works undertook to complète the 
tunnel, it was bound to proceed on the line of the agreement, and 
could not then change the line, and hâve the right to charge the 
contractors with the extra expense of construction. By the contract 
power was reserved to the board to change the plans and spécifica- 
tions, but with equal explicitness it was provided that the price of 
extra work caused by a change should be agreed upon by the board 
and by the contractors before the work should be commenced. Prac- 
tically, therefore, no change involving extra work could be made 
except my mutual agreement, and it certainly was not in the power 
of the board to suspend work by the contractors, and then adopt new 
plans to be worked out at their expense. If the original line was 
practieable, the board had its choice, to finish the tunnel on that line 
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and to look to tlie contractors for the expense în excess of the con- 
tract price, or to treat the contract as at an end and do with the 
work as it saw fit. If the line was impracticable, the contractors, 
on the discoTery of the fact, were entitled to abandon the work, and 
it was not in the power of the board to require of them, against their 
consent, to construct a tunnel on différent plans and spécifications. 
That the tunnel as constructed was essentially différent in plan and in 
the cost of construction from that of the contract, the proof in the 
record leaves no doubt; and, this point being controUing of âll others 
in the case, there was no error in withdrawing the case from the 
Jurj. The judgment below is afarmed. 



BUEKOWS V. NIBLACK. 

(Circuit Court of Appeals, Seventh Circuit January 3, 189S.) 

No. 381. 

1. ARREST OP JnDGMBNT — PlEADING. 

Under the Illinois statute (2 Starr & C. Ann. St. c. 110, § 58) a motion in 
arrest of a judgment in assumpsit, rendered after waiver of jury, will not 
lie where the finding of the court is based on the whole déclaration, though 
the spécial counts are defectlve, or because of a defective count, when 
the déclaration contains a good count. 

2. Same. 

A motion in arrest of judgment can only be maintained for a defect ap- 
parent on the face of the record, and the évidence is no part of the record 
for this purpose, and cannot be considered. 

3. Revibw on Error— Tbial to Court — Fikdiîîgs. 

Where a jury is waived, and the court makes a gênerai finding upon 
évidence produced, and not upon an agreed statement of facts or case 
stated, the appellate court cannot consider alleged error in making the 
finding. 

4. Same — Agreed Statement. 

A judgment at law, entered on an agreed statement of facts or case 
stated, under Eev. St. §§ 649, 70O, can be reviewed on error only as to ques- 
tions of law. 

5. Kattonal Banks— Porchasb of Its Own Stock. 

The purchase of its own stock by a national banli, not for the purpose of 
preventing, or necessary to prevent, a loss upon a debt previousîy con- 
tracted, is illégal, and the bank may maintain an action at law to recover 
the money paid therefor without tendering back the stock. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Dlinois. 

Of the flve counts in the déclaration in this case two are common counts în 
assumpsit and three are spécial. The averments of two of the latter are to 
the effiect that on March 10, 1893, the plaintifC in eiTor, William F. Burrows, 
sold, and of the third that he surrendered, to the Chemical National Bank of 
Chicago, 100 shares, whlch he owned, of the capital stock of that bank for the 
sum of §10,000, which sum, upon his then and there deUvering to the bank the 
certificates of stock, was paid to him by the bank, which was represented in 
tlie transaction by its président; that on the ensulng May 8, 1893, the bank 
havlng become insolvent, John P. Hopkins was appointed receiver by the 
comptroller of the currency; that on January 9, 1894, Hopkins havlng re- 
signed, Bli C. Tourtelot, Jr., who brought the suit, was appointed in Hopkins' 
stead, and, he havlng resigned pending the action, William C. Niblack, the 
défendant in error, was appointed his successor, and by order of the court 
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substituted as plaintlff In the case. It Is further alleged, in the flrst of the 
spécial counts, tliat "the sale and transfer of the stocli to the bank were not 
made to prevent loss upon a debt previously contraeted in good f aith" ; in the 
second, that the sale and transfer were "not necessary to prevent loss upon a 
debt previously contraeted in good faith"; and in the third, that by means 
of the transaction the capital stock of the bank was reduced by the sum of 
$10,000. In each of thèse counts it is charged that the sale and purchase or 
surrender of the stock were contrary to the statute in such cases provided. 
Docket entries show that a jury was waived by a stipulation in writing, and 
the issues submltted to the court, which made a gênerai finding for the plain- 
tlff, and "from the évidence, both oral and documentary," found the sum of 
$11,926.66 to be due the plaintiff from the défendant; that thereupon the de- 
fendant interposed a motion in arrest of judgment, which the court overruled, 
and gave judgment upon the finding. A bill of exceptions in the record shows 
that the cause was submitted to the court upon an "agreed statement of facts," 
corresponding, in substance, wlth the averments of the spécial counts of the 
déclaration which allège a sale of the stock, and that thereupon, "upon fuU 
considération of the case stated," the court found the facts to be true as 
stated, and that the sale of the stock to the bank, and the payment therefor, 
were in contravention of section 5201 and 5204 of the Revised Statutes of the 
United States, and therefore illégal, null, and void, and the plaintiff, consequent- 
ly, entltled to recover of the défendant the sum paid, with Interest. The 
grounds stated in the motion for arrest of the judgment were, in substance: 
First, that the déclaration is defective; second, that the finding was a gênerai 
one upon the whole déclaration, and the spécial counts defective; third, that 
upon the évidence adduced no judgment can be sustained on the common 
counts, and that the spécial counts are insufficient. The assignment of errors 
contains three spécifications: First, the court erred in finding for the plaintiff 
and against the défendant; second, the court erred in overruling defendant's 
motion in arrest of judgment; third, the court erred in entering judgment in 
favor of the plaintiff and against the défendant. 

Mason B. Loomis and Albert H. Veeder, for plaintiff in error. 
James W. Duncan and Hiram T. Gilbert, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court 

By statute in Illinois, a judgment will not be arrested because of a 
defective count in a déclaration which contains a good count. lowa 
State Traveling Men's Ass'n v. Moore's Adm'rs, 34 U. S. App. 670, 19 
C. C. A. 662, and 73 Fed. 750; 2 Starr & C. Ann. St. § 58, c. 110. The 
common counts of the déclaration in this case being undeniably good, 
the flrst and second grounds of the motion in arrest of judgment were 
necessarily without merit, and the third ground is unavailing "be- 
cause a motion in arrest of judgment can only be maintained for a 
defect apparent upon the face of the record, and the évidence is not a 
part of the record for this purpose." Bond v. Dustin, 112 U. S. 604, 
608, 5 Sup. et. 296. This disposes of the second spécification of error, 
and, if the judgment is to be treated as one rendered upon a gênerai 
finding by the court, and not "upon an agreed statement of facts or 
case stated," the first and third spécifications also présent no ques- 
tion. The décisions to that effect are numerous. See Bond v. 
Dustin, supra; Martinton v. Fairbanks, 112 U. S. 671, 5 Sup. Ot. 321; 
Boardman v. Toffey, 117 U. S. 272, 6 Sup. Ct. 734; Jenks' Adm'r v. 
Stapp, 9 U. S. App. 34, 3 C. C. A. 244, and 52 Fed. 641; Skinner v. 
Franklin Co., 9 U. S. App. 676, 6 C. C. A. 118, and 56 Fed. 783; Dis- 
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tilling & Cattle-Feeding Co. v, Gottschalk Co., 24 U. S. App. 638, 13 
C. C. A. 618, and 66 Fed. 609; Phipps t. Harding, 34 U. S. App. 148, 
17 0. C. A. 203, and 70 Fed. 468; Woodbury v. City of Shawneetown, 
34 U. S. App. 655, 20 C. C. A. 401, and 74 Fed. 205; Seymour v. White 
Co., 34 U. S. App. 658, 20 C. C. A. 402, and 74 Fed. 207; Fourth Nat. 
Bank of St. Louis t. City of Belleville (decided Nov. 18, 1897, by tliis 
court) 83 Fed. 675. In Bond v. Dustin, supra, it Is said tliat "since 
the statute [of March 3, 1865, re-enacted in sections 649 and 700 of the 
Revised Statutes of the United States], as before, a judgment upon 
an agreed statement of facts or case stated, signed by the parties or 
their counsel, and entered of record, leaving no question of fact to be 
tried, and presenting nothing but a question of law, may be reviewed 
on error." See, also, Supervisors v. Kennicott, 103 U. S. 554, and 
cases there cited. That the agreement in this case, though perhaps 
sufQcient in substance for the purpose, was not intended or under- 
stood to présent a case stated, is shown by the lack of any statement 
in it to that effect, and by the fact that it was not entered of record, 
in or before the entry of the judgment, and that the court, instead of 
Htating simply a conclusion of law, made a gênerai flnding, which 
was duly entered as the foundation of the judgment, reciting that oral 
as well as documentary évidence was heard. The bill of exceptions, 
which it may be observed was not necessary in an agreed case, is am- 
biguous, if not inconsistent, in its statements. After setting forth 
the agreement of the parties, it says that, "upon full considération of 
the case stated, as aforesaid, the court [instead of declaring a con- 
clusion of law merely] found the facts to be true as above stated," 
implying, perhaps, especially since the contrary is not stated, that 
other évidence than the agreement was received in proof of the facts. 
If, however, questions of practice be disregarded, and the agreement of 
the parties be treated as showing a case stated, or as being the équiva- 
lent of a spécial finding of facts by the court within the meaning 
of sections 649 and 700 of the Revised Statutes, ail objections to the 
pleadings which might be avoided by amendment must be regarded 
as waived (Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831), and the 
only question to be considered is whether the facts stated in the agree- 
ment justifled the judgment entered. The principal objections urged 
are: (1) That the validity of the purchase by the bank of its own 
stock can be questioned only by the governmenf; (2) that the alleged 
liability of the bank for the return of the money can be enf orced only 
in a court of equity; and (3) that a tender back of the shares of stock 
purchased was essential to the right of recovery of the price paid. 
The first objection is based upon that line of décisions of which illus- 
trations are found in Bank v. Matthews, 98 U. S. 621 , Bank v. Whit- 
ney, 103 U. S. 99, and Thompson v. Bank, 146 U. S. 240, 13 Sup. Ct. 
66 ; but the présent case, as we think, is governed rather by the prin- 
ciples declared in McCormick v. Bank, 165 U. S. 538, 17 Sup. Ct. 433, 
and Bank t. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, where the line 
of cases mentioned is distiuguished. The transaction hère in ques- 
tion was not a purchase made for the purpose of preventing, or which 
was necessary to prevent, loss upon a debt previously contracted, but, 
as set forth, it was a bald purchase by the bank of its own stock for 
84F.-8 
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cash, and necessarily involved for the time being a réduction pro tanïo 
of the corporate stock. Even if it were not forbidden by the statute, 
the transaction would be inconsistent with public policy and with es- 
tablished principles of law. The suggestion that a réduction of stock 
by a national bank may be lawfuUy made under section 5143 of the 
Revised Statutes is irrelerant, because it is not shown, and without 
proof is not to be presumed, even if it were conceivably possible, that 
this transaction could hâve been justifled under the provisions of that 
section. The purchase was outside of and beyond the powers of the 
'bank, and therefore, as a corporate act, was void from the beginning; 
and, while it appears from the agreement that the certiflcates of stock 
were indorsed in blank, and. delivered to the président of the bank, 
the latter did not thereby acquire, nor the plalntiff in error part with, 
title to the stock. The money having been unlawfully paid out, the 
bank had an immédiate right of action to recover it in an action of 
assumpsit. It was not necessary to go into equity, nor to offer a 
retum of stock. The judgment of the circuit court is affirmed. 



STEPHBNSON et al. v. MONMOUTH MIN. & MFG. C"0. 

(Circuit Court of Appeals, Slxth Circuit. December 7, 1897.) 

No. 482. 

1. Defbctivb Statutckt Bonds — Validitt at Common Law — Public Ik- 

pkovemkîîts— contractoks' bonds. 

A coutractor's bond, securlng the payment of materlal furnlshed and 
labor performed In the construction of a public Improvement, contalning 
unauthorized conditions protecting the clty, and naming the city as obligée, 
Instead of the people of Mlchigan, as requlred by How. Ann. St. Mich. 
i 8411b, la Invalld as a statutory bond, but valld as a common-law obliga- 
tion. 

2. Samk— Bond to Citt— Suing in Citt's Name. 

A créditer having a bénéficiai interest in such a bond may malntain an 
action thereon in the name of the clty as plalntiff, without the consent of 
the clty. 

3. SAMB — LlABILITT OP AlDEEMEN. 

An action cannot be maintained by a créditer of a contracter against 
aldermen of a clty for fallure of the city to talie a statutory contractor's 
bond, with the people of Michigan as obligée, when the clty took a valld 
common-law bond, with the city as obligée, and the credltor has not aslied 
er been refused the consent of the clty to malntain an action on the bond 
In its name. 

In Errer to the Circuit Court of the United States for the Western 
District of Michigan. 

Thls is an action on the case against the plalntlffs In error, who were alder- 
men of the city of Menominee, Mich., for fallure of the city council of Menoml- 
nee, Mich., to require a contracter to exécute a bond as requlred by Act 
No. 94, Laws Mich. 1883, being sections 8411a, 8411b, and 8411c, How. Ann. 
St. Mich., which are as foUows: 

"8411a. The people of the state of Michigan enact, that when public build- 
ings, or other public works, or Improvements are about to be bullt, repalred 
or ernamented under contract, at the expense of thls state, or ef any county, 
clty, village, townshlp or school district thereof, It shall be the duty of the 
board of offlcera or agents contracting on behalf of the state, county, clty, 
village, townshlp or school district, to require Bufflclent securlty by bond for 
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the payment by the contracter ancl ail sub-contractors for ail labor performed 
or materials fumlshed In the érection, repalring or ornamentlng of Buch build- 
ing, Works or improvements. 

"8411b. Such bond shall be executed by such contractor to the people of 
the State of Mlchlgan, In such amount and wlth such sureties as shall be 
approved by the board, officer or agent acting on behalf of the state, county, 
city, village, township or school district as aforesald, and conditioned for the 
payment by such contractor, or any sub-contractor, as the same may become 
due and payable, of ail indebtedness which may accrue to any person, firm 
or corporation on account of any labor performed or materials furnished in 
the érection, repalring or ornamentlng of such building or works. Such bond 
shall be deposited with and held by such board, officer or agent, for the use 
•f any party interested therein. 

"8411c. Such bond may be prosecuted, and recovery had, by any person, 
firm, or corporation, to whom any money shall be due and payable, on account 
of havlng performed any labor, or furnished any materials in the érection, 
repalring, or omamenting of such building or works, in the name of the people 
of this State, for the use and benefit of such person, flrm or corporation: pro- 
vided, that the people of this state shall, in no case brought under the provi- 
sions of this act, be liable for eosts." 

There was évidence showing thaf the clty councll of Menominee contracted 
wlth one John Larson for the construction of a public sewer, taking from him 
a bond, with sureties, in the pénal sum of $40,000, payable to the city of Me- 
nominee, and conditioned as follows: "Now, the condition of this obligation 
Is such that if the said contract shall be executed, and the said John 0. Lar- 
son shall promptly and faithfully perform bis said contract, and shall well 
and truly keep and perform ail the terms and conditions of said contract on 
his part to be kept and performed, and shall Indemnify and save harmless the 
said city council of Menominee, and the said city of Menominee, as in said 
contract stipulated, and said John C. Larson and ail his subcontractors shall 
make payment for ail labor performed and materlal furnished in carrylng on 
or completlon of the improvements ealled for by said contract, then this obli- 
gation shall be void; otherwise It shall remain in full force and virtue." The 
charter of the city provides for the élection of a city attorney, and constitutes 
hlm the légal adviser of the council, and gives him a seat and voice in the 
council, and makes his approval of ail contracts wlth the city and ail bonds 
to be taken "as to form and exécution" necessary "before such contract shall 
take effect." The bond actually taken from Larson was in writing, approved, 
"as to form and exécution," before the contract or the bond executed by him 
was approved and accepted by the council. No other bond was required from 
said Larson. There was also évidence that the défendant In error furnished 
materlal and supplies to said Larson to the extent of more than $6,000, which 
hâve not been paid for, and which were furnished for the work which he con- 
tracted to do, and that he is now wholly insolvent. The plaintlffs In error 
(who were défendants below) were members of the clty council when the con- 
tract wlth Larson was made, and présent and assenting to the acceptance and 
approval of the bond taken from the contractor. There was a jury, and ver- 
dict in favor of the défendant in error for $6,676.59, and Judgment accordlngly. 

B. J. Brown, for plaintifEs in error. 

E. C. Eastman (T. O. Clark, of counsel), for défendant in error. 

Before TAFT and LTJRTON, Circuit Judges, and CLARK, District 
Judge. 

After making the f oregoing statement, tlie opinion of the court was 
delivered by LURTON, Circuit Judge. 

Public officers having ministerial duties to perform, in which pri- 
vate individuals hâve a direct interest, are liable to such individuals 
for any injury sustained by them in conséquence of the failure to 
perform such duties. Amy v. Supervisors, 11 Wall. 136-1.38; Add. 
Torts (Ist Eng. Ed.) 458-463, et seq.; Cooley, Torts, 379; Ferguson 
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T. Earl of Kinnoull, 9 Clark & F. 250; Baynsford v. Phelps, 43 Mich. 
342, 5 N. W. 403; Teall v. Felton, 1 N. Y. 537; same case, in error, 
12 How. 284-291; Hathaway t. Hinton, 46 N. 0. 243. The Michi- 
gan act of 1883, heretof ore set out, made it the duty of the city coun- 
cil to take a bond, with sureties, conditioned for the protection of 
those who should furnish labor or materials in the performance of 
the publie works contracted for by the city. The total neglect of 
this duty, under the well-settled rulings of the suprême court of Mich- 
igan, is the neglect of an administrative act for which an action will 
lie by any individual of the class for whose beneflt the bond is re^ 
quired, for any injury sustained by him. Owen v. Hill, 67 Mich. 43, 
34 N. W. 649; Plummer v. Kennedy, 72 Mich. 295, 40 N. W. 433; 
Wells V. Board, 78 Mich. 260, 44 N. W. 267. But if the act to be 
done be not one merely ministerial, but one which partakes of the 
judicial function as involving the exercise of judgment and discré- 
tion, the ofiScer will not be liable, unless actuated by malice, even if 
he falls into error from which an individual may suffer. Kendall v. 
Stokes, 3 How. 86, 98; Ferguson v. Earl of Kinnoull, 9 Clark & F. 
250; Cooley, Torts, 379; Add. Torts (Ist Eng. Ed.) 457 et seq.; Kayns- 
ford V. Phelps, 43 Mich. 342, 5 N. W. 403; Van Deuson v. Newcomer, 
40 Mich. 90; Hoggatt v. Bigley, 6 Humph. 236. 

The fault of which plaintifîs in error were guilty was not in neg- 
lecting the duty imposed by this statute by failing altogether to re- 
quire a bond for the protection of those furnishing the contractor 
with material, but in taking a bond in which the obligée is the city 
of Menominee, instead of the people of Michigan, as prescribed by 
the statute, and by including in the same bond a condition for the ful- 
flUment of the contract with the city by the contractor. The ques- 
tion as to whether an error in respect to the terms of the bond in 
the matters mentioned is a mistake in respect to a mère ministerial 
duty, for which thèse officiais would be liable, although individuals 
may suffer from the mistake, is one not free from doubt. It would 
seem that a distinction might well be drawn between such cases as 
Owen V. Hill, Plummer v. Kennedy, and Wells v. Board, cited above, 
and that presented by the facts shown by this transcript. But bas 
the défendant in error sustained an actionable injury by the mistake 
in raaking the city of Menominee the obligée in the bond, or by in- 
cluding a condition for the protection of the city against a breach of 
the contract between the city and Larson? That the statute con- 
templated a bond payable to the people of the state of Michigan, and 
conditioned only for the payment of labor and supply claims con- 
tracted by the contractor or subcontractors, is very obvions. But 
the inclusion in a statutory bond of condition^ not authorized by the 
statute, if the good and bad conditions be severable, will not invali- 
date the bond. U. S. v. Bradley, 10 Pet. 343. The condition for the 
protection of the city, though not expressly authorized by any stat- 
ute or provision of the charter, is not ultra vires, and constitutes a 
valid common-law obligation, though voluntary. U. S. v. Tingey, 5 
Pet. 115; U. S. v. Bradley, 10 Pet. 343; Supervisors t. Coffenbury, 
1 Mich. 355; Knapp v. Swaney, 56 Mich. 345, 23 N. W. 162; Board 
V, Grant (Mich.) 64 N. W, 1050. The fact that the bond taken was 
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made payable to a promisee other than the people of the state of 
Michigan, as required by the statute, invalidâtes it as a statutory 
bond. Supervisors V. Ooffenbury, 1 Mich. 355; Town of La Grange 
V. Chapman, 11 Mich. 499; U. S. r. Linn, 15 Pet. 290. But a bond 
which is vitiated as a statutory bond, because running to a promisee 
whom the statute does not authorize to become the obligée, may be 
good as a common-law bond, if the conditions of the bond are such 
as are authorized by law, and the obligée named be not incompétent 
to become a party to such an obligation. U. S. v. Tingey, 5 Pet. 115 ; 
U. S. T. Bradley, 10 Pet. 343; U. S. v. Linn, 15 Pet. 290; U. S. v. 
Hodson, 10 Wall. 395; Bay Co. v. Brock, 44 Mich. 45, 6 N. W. 101; 
Board t. Grant (Mich.) 64 N. W. 1050; Governor v. Allen, 8 Humph. 
176; Thompson v. Buckhannon, 2 J. J. Marsh. 416; Montville v. 
Haughton, 7 Oonn. 543; Vanhook v. Bamett, 15 N. 0. 268; Sweet- 
ser V. Hay, 2 Grav, 49 ; Claason v. Shaw, 5 Watts, 468 ; Thomas v. 
iWhite, 12 Mass. 369; Horn v. Whittier, 6 N. H. 88; State v. Thomp- 
son, 49 Mo. 188. 

There was authority of law for requiring a bond from any con- 
tracter for a public work conditioned for the payment by the con- 
tractor of ail his labor and material debts incurred in the work. Nei- 
ther was the city of Menominee disqualifled or incompétent to be a 
party to such a contract, as a municipality of the state of Michigan. 
Knapp V. Swaney, 56 Mich. 345, 23 N. W. 162. A bond taken under 
this statute, and running to the board of éducation of Détroit, was 
held to be a good common-law bond, upon which an action would lie 
in the name of the board for the use of individuals furnishing mate- 
rnais to a contracter with the board. Board t. Grant (Mich.) 64 N, 
W. 1050. The powers of a municipal corporation under the laws of 
Michigan are much wider than those of a board of éducation. The 
city had the power to contract for the public work undertaken by 
Larson, and the power to take from him a bond conditioned for the 
payment of labor and material claims. The duties of a mère prom- 
isee in such a bond are purely nominal, and only for the purpose of 
furnishing some one who might be a plaintiff. The bond taken is In 
furtherance of the statutory purpose, and a législative policy; and 
we see no reason why the substitution of the city as obligée should 
vitiate the bond as a common-law obligation. This was the view 
entertained by the trial judge, who instructed the jury that this was 
"a good bond, upon which the city could maintain an action against 
the sureties, — ^for the nonpayment of this very debt which Larson in- 
curred." The obligors hâve chosen to make the bond payable to the 
city as trustée for those entitled to its beneflt, and we think it is not 
vitiated as a common-law obligation because it runs to the city of 
Menominee. 

That the bond is dual in respect to beneflciaries and conditions 
does not affect its validity, the conditions being divisible. Even a 
statutory bond is nor invalidated by the inclusion of conditions not 
authorized by the statute, if the good and bad conditions are sever- 
able. U. S. v. Bradlev, 10 Pet. 365; Board v. Grant (Mich.) 64 N. 
W. 1050. Jn the case last cited, the bond was one substantially like 
that taken by the dty of Menominee, and included a condition 
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against the breach of the contractor's contract with tlie board, and 
another for the payment of the contractor's debts for labor and ma- 
terials. The conditions were held to be severable, and the bond 
valid. The objection that the city as obligée might, by condiict or 
consent, release or discharge the sureties on this bond without the 
consent of those interested, is unmaintainable. So far as the bond 
is for the protection of the city, it may deal with it as it chooses; 
but, so far as it is for the beneflt of third persons, it is a mère trustée, 
and could do nothing which would legally discharge the bond or af- 
fect the interests of the beneflciaries. Horn v. Whittier, 6 N. H. 88, 
94; Monntstephen v. Brooke, Chit. 390. We hâve a case, then 
where the city has talœn a valid common-law bond running to itself , 
and conditioned that the principal obligée shall pay ail debts incurred 
by him in the course of his contract with the city for labor or.mate- 
rials. It is clear that the city could authorize the use of its name as 
plaintiff in an action upon thia bond for the use of the Monmouth Min- 
ing & Manufacturing Company, as a company which had a debt 
against Larson, the obliger in the bond, for materials f urnished him 
for carrying out his contract with the obligée in the bond. That 
this créditer could not sue as plaintiff upon that bond is also clear, 
for no one can sue as plaintiff who has not the légal interest, unless 
permitted to do so by statute. La Grange v. Chapman, 11 Mich. 499 ; 
3 Enc. PI. & Prac. 639, and cases cited. 

The circuit judge instructed the jury to find for the plaintiff below, 
upon the ground that the plaintiff had no remedy upon this bond. 
Upon this subject he said: 

"Now, turning to the bond which was taken In this case, I am entlrely sat- 
Isfled that while It Is a good bond,~a good common-law bond in the hands 
of the city of Menomlnee,— and might be enforced by the city, yet that thô 
plaintiff has no direct interest in it; not being a common-law bond in that 
partlcular, he could not maintain an action upon it; the action must be brought 
In the name of the person to whom the bond runs; and, in view of the law 
which prevalls in this state that an action at law may not be brought upon a 
contract which is for the purpose of giving a third person, other than those 
to the contract, a beneflt, as may be done by law in some states, notably New 
York, and some others which hâve adopted the same doctrine, yet, having 
regard to that rule that a third person for whose beneflt a contract is made 
cannot maintain an action at law upon it, but a suit must be brought in the 
name of the party to whom the stipulation is given, I cannot see my way 
clear to flnding any remedy to this plaintiff In the bond which the board took." 

Hère, in our judgment, was the error of the learned judge. It is 
true that no action by the défendant in error as plaintiff would lie 
upon this bond; but that would also be the case if the bond had 
run to the people of the state of Michigan. The différence resulting 
from the mistake in drawing the bond so as to run to a promisee not 
authorized by the statute is, that if the bond had run to the statu- 
tory obligée, the statute itself granted authority for the starting of 
a suit in the name of the people of the state of Michigan for the use 
and beneflt of any one intended as a beneflciary; while there is no 
statutory authority by which défendant in error might hâve used the 
name of the substituted obligée as plaintiff for its use and beneflt. 
That no one can use the name of another as plaintiff without his con- 
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sent given in fact or by légal intendment is clear. Washington t. 
Young, 10 Wheat. 404. But when a public municipality charged 
with the duty of taking and holding the bond required by this statute 
takes a bond properly conditioned, but running to itself, it does, by 
légal intendment, consent to the use of its corporate name as plain- 
tifif by any one beneficially interested in the bond thus taken, when 
indemnified against costs. No express authority of law is needed to 
authorize the use of the name of the city as plaintiff under such cir- 
cumstances. The cases of Kiersted v. State, 1 Gill & J. 231, and Ing 
V. State, 8 Md. 287, though differing in facts, are in point as to the 
principle. 

But upon another ground the same resuit must be reached. If the 
consent in fact of the city is essential to the bringing of a suit upon 
the bond in which it is the obligée, we think it devolved upon the 
plaintiff to show that consent had been refused. The gravamen of 
the suit is that the plaintiff below has lost its debt by the mistake 
made in taking a bond which ran to the city. But if a bond was 
taken good at common law, upon which an action will lie in the name 
of the obligée therein as plaintiff for the use and beneflt of the plain- 
tiff below, then it was its duty to resort to that bond; and, if the 
consent of the city to the use of its name as plaintiff was essential, it 
should aver and prove that consent was refused, though indemnity 
against cost was tendered. This, it must be remembered, is an ac- 
tion for damages; and, if nothing stood in the way of a remedy upon 
the bond which was taken but the permission of the obligée to the 
bringing of a suit in its name as nominal plaintiff, it should hâve re- 
quested such permission. It was the plain duty of plaintiff to hare 
minimized its loss as far as it reasonably could. For this error the 
judgment must be reversed, and a new trial awarded. 



HOLM et al. v. ATLAS NAT. BANK. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1898.) 

No. 425. 

Bank's J^otice of Infirmitt in Note — KNOwiiBDaB of Officbr. 

The facts that the président of a corporation for which a bank dlscounted 
notes, in the ordinary and usual course of Its business, was vice président 
of the bank, and that the secretary, who represented the corporation In 
the transaction, was also a director of the bank, do not charge the bank 
with notice of a secret infirmlty in one of such notes, where neither of such 
ofacers represented the bank in the transaction. 

Notes— BoNA Fidb Holder — Patment. 

A bank returned a note at maturity to a customer, for whom it had been 
discounted, and who had indorsed it, listing it with paper It had that day 
paid for the customer at the clearing liouse, in accordance with an arrange- 
ment between them. It also made entries on its books as though the 
note had been paid. The customer, however, erased the note from the 
llst, and returned it unpald, and the bank entries were erased. Hdd, that 
such transaction did not constitute a payment with bank, so as to revest 
the tltle to the note In the indorser, or deprive the bank of its prevlous 
character of bona fide holder. 
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In Error to tSe Circuit Court of the United States for tlie Western 
District of Wisconsin. 

The Atlas National Bank, the défendant In error, brought suit In the court 
below to recover of the plaintifCs In error the amount of a promissory note 
dated February 18, 1893, for $4,000, payable to the order of the John V. Far- 
welî Company, six months after date, at the Bank of Eau Claire, In the city 
of Eau Claire, Wis., exeeuted by them under thelr co-partnershlp name of Nels 
Holm & Co., and signed also by the firm of Holm & Thompson. The défenses 
alleged and whlch were the subject of contention were (1) illegallty of the 
considération of the note; (2) that the Atlas National Bank was not a bona 
fide purchaser for value; (3) that the note before suit had been paid to the 
Atlas National Bank by the John V. Farwell Company. At a former trial of 
the case a judgment was rendered for the défendante below, which was re- 
versed. Bank v. Holm, 34 U. S. App. 472, 19 C. C. A. 94, and 71 Fed. 489. 
At the last trial, upon the close of the évidence, the court directed a verdict 
In favor of the Atlaa National Bank; and, to review the judgment rendered 
on the verdict, thls wrlt of error Is sued out 

James Wickham and K. M. Bashford, for plaintifls in error. 
H. M. Lewis, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judges. 

JENKINS, Circuit Judge, delivered the opinion of the court. 

We held when this case was previously before us that the note in suit 
was iuTalid, except in the hands of an innocent purchaser. It was there- 
fore incumbent upon the Atlas National Bank to establish that it was a 
bona flde holder of the note for value, before maturity. We are of 
opinion that this is shown beyond peradventure. The note was one 
of 40 or 50 pièces of commercial paper, amounting in the aggregate 
to over 150,000, which were discounted by the bank for the John V. 
Farwell Company, on April 7, 1893, in the usual course of its busi- 
ness, and without notice of its illegality. The amount of the dis- 
count was passed to the crédit of the John V. Farwell Company in 
account, and was checked out within three or four days thereafter. 
The transactions between the bank and the John V. Farwell Com- 
pany were large, amounting to several hundred thousand dollars per 
annum, and at times running up to a million dollars a year. The 
eyidence wholly failed to impeach the good faith of the bank with re- 
gard to the purchase of the paper, or to suggest notice of any inflrm- 
ity in its origin. There was nothing to cast a shadow on the trans- 
action or to put the bank on inquiry. The fact that John V. Farwell, 
the président of the John V. Farwell Company, was also vice prési- 
dent of the bank, and a stockholder therein, and that J. T. Chumasero, 
the secretary of the John V. Farwell Company, was a director and 
stockholder of the bank, and that others not named were holders of 
stock in both corporations, does not militate against the bona fide 
character of the holding of this paper by the bank. In the discount- 
ing of this paper, the bank was represented by its président, C. D. 
Grannis, and the John V. Farwell Company by its secretary, J. T. 
Chumasero. Assuming that the latter was chargeable with notice 
of the infirmity in the considération of thia note, neither because 
Chumasero was a stockholder and a director of the bank, nor be- 
eause the président of the John V. Farwell Company was also a 
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stockholder and the vice président of the bank, was tlie Atlas National' 
Bank so chargeable, neither acting for the bank. In the discount- 
ing of this paper the ofQcers of the John V. Farwell Company stood 
as strangers to the bank. The interest of the company was opposed 
to the interest of the bank, and the presumption is that the ofBcers 
of the John V. Farwell Company would not communicate to, but would 
conceal from the bank any knowledge they might hâve of the secret 
infirmity in the considération of this note. "Where an ofificer of a 
corporation is thus dealing with them in his own interest opposed to 
theirs, he must not be held to represent them in the transaction, so 
as to charge them with the knowledge he may possess but which is 
not communicated to them, and which they do not otherwise possess, 
of facts derogatory to the title he conveys." Barnes v. Gas Light 
Co., 27 N. J. Eq. 33; Bank v. Christopher, 40 N. J. Law, 435. 

Being, then, bona flde holders of this note for value, before ma- 
turity, we proceed to inquire whether the bank, by its subséquent 
conduct, forfeited its right as such holder, and whether the note 
can be deemed to hâve been paid by the John V. Farwell Company. 
The bank was accustomed to clear for the John V. Farwell Company 
at the Chicago clearing house, and, on the evening of each day, 
made up a list of the paper which it had paid for the John V. Farwell 
Company, sent the list with the paper represented therein to and 
received from the latter company a check for the amount. Nearly 
ail the commercial paper discounted by the bank for the John V. 
Farwell Company was made payable at the office of the latter com- 
pany, and the makers of such paper, being largely merchants resid- 
ing without the city of Chicago, remitted directly to that company; 
and the bank was accustomed to send the notes discounted for the 
Farwell Company to its ofi&ce a day or two before maturity, when, 
if the makers had remitted or otherwise arranged for the paper, 
the Farwell Company would check for the amount. The note in 
question, with two other notes of the same parties made at the 
same time, were payable at the Bank of Eau Claire, in Wisconsin. 
The other notes, which matured May 21, 1893, had also been dis- 
counted by the bank for the John V. Farwell Company before the 
discounting of the note in suit, and were forwarded l3y the bank 
to Eau Claire for collection, one of them being paid, and the other 
protested. When the note in suit was about maturing, the note 
teller of the bank, remembering that the other note had been sent to 
Eau Claire, and protested for nonpayment, and had been subse- 
quently paid by the application of the dividends from the assigned 
estate of Holm and Thompson, sent the note in suit to the John V. Far- 
well Company with, and marked upon, the clearing statement of 
August 17th. The note teller stamped the note with the clearing 
house conditional stamp, and made his débit and crédit entries with 
respect to it on his book, as though it would be or had been paid by 
the John V. Farwell Company. He credited bills receivable for the 
note, and charged the clearing house work for the amount. The 
John V. Farwell Company struck out from the clearing-house state- 
ment the amount of this note, and returned a check for the balance. 
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àlso retnmîng thîs note. On the next mornîng the teller of the 
bank canceled the clearing house conditional stamp by running his 
pen through it, and erased the entries npon the books which had been 
made the previous day, except that the entry on the bills receivable 
account was left intact, and the note re-entered in that accoiint as of 
August 18th. This transaction, however, not being sanctioned by 
the John V. Farwell Company, cannot operate as payment, or avail 
to revest the title to the note in the latter company. The entries 
were canceled. Payment was not made, and the title to the note 
remained in the bank. If it may be said that the bank desired the 
présent payment of the note by the indorser, it acceded to forego its 
désire. The bank had the légal right to pursue the maker without 
présent resort to the indorser, and it could lawfully assent to the 
indorser's désire that the maker should first be pursued. It is, how- 
ever, said that this was done by arrangement between the bank and 
the John V. Farwell Company, so that the bank should continue to 
be the holder of the note, and be able, as a bona flde holder for value, 
before maturity, to collect the amount of it. Assuming the trutli 
of this contention, it is still true that the bank was the bona flde 
holder of this note for value, before maturity, and that it had not 
been paid the amount. If the bank could properly hâve insisted that 
the indorser, the John V. Farwell Company, should pay it the amount, 
and could hâve retained suflacient of the moneys of the John V. Far- 
well Company then on deposit in the bank for the payment of this 
note, it was not obliged so to do, and owed no duty to the plaintiff 
in error so to do. It had the légal right, however the transaction 
may be regarded upon moral grounds, to hold this note, and pursue 
the makers, instead of the indorser; and, if thereby the John V. 
Farwell Company is enabled to obtain an unfair advantage over 
the makers of the note, it is still no défense to the note by the makers 
as against the bank, the bona fide holder for value, before maturity. 
Bank v. La Follette, 72 Fed. 145. The judgment is afiBrmed. 



OMAHA NAT. BANK v. MUTUAL BEN. LIFE INS. 00. 
(Circuit Court of Appeals, Third Circuit. November 19, 1897.) 

No. 35. 

LiPB Insurance— Construction of Polict. 

Un(îer a life Insurance policy contalning nonforfeiture provisions declar- 
Ing tliat, upon default after payment of two annual premiums, the net re- 
serve, "less any indebtedness to tlie company on tliis policy," would be 
applied to the purchase of nonparticipating term Insurance, a payment of 
a premlum part in cash and part by a loan from the company, evidenced 
by a certificate signed by insured, reclting that the company has loaned 
the amount on the policy, constitutes an indebtedness due the company, 
wlthin the meaning of such provisions. 

Samb— Tendek — Extension of Term Insurance. 

When, under the nonforfeiture terms of a defaulted life Insurance policy, 
the net reserve, less indebtedness to the company, has been applied to the 
payment of term Insurance, the insured cannot, two years after such de- 
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fault, and within a few days before the tlme of the expiration of the term 
Insurance, extend the same by tendering tlie amount of such indebtedness. 
81 Fed. 935, afflrmed. 

In Error to the Circuit Court of tlie United States for the District 
of New Jersey. 

This was an action by the Omaha National Bank against the Mu- 
tual Beneflt Life Insurance Company to recover upon two policies 
insuring the life of Frank 0. Johnson. The défendant had judg- 
ment (81 Fed. 935), and the plaintiff brings error. 

Artemas H. Holmes and Edward Q. Keasbey, for plaintiff in error. 
J. O. H. Pitney and E. V. Lindabury, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLEE, District Judge. 

Dallas, circuit Judge. This was an action upon two life In- 
surance policies, which, except as to their distinguishing numbers, 
are precisely alike. They respectiTely bear date as of January 15, 
1891, and by each of them, in considération of the payment of a cer- 
tain annual premium on each November llth during the continu- 
ance of the policy, the défendant insured the life of Frank C. John- 
son, the amount insured being payable at bis death. They also pro- 
vided that, in case the premiums were not paid when due, the poli- 
cies should cease and détermine, subject to the company's nonfor- 
feiture provisions, which, with the accompanying table, is indorsed 
on the policies, as follows: 

"The Mutual Benefit Life Insurance Company, Newark, N. J. 
"Nonforfeiture Provisions. 

"When, after two full annual premiums shall hâve been paid on this policy, 
It shall cease or become void solely by the nonpayment of any premium when 
due, its entire net reserve by the American Expérience Mortality and interest 
at four per cent, yearly, less any indebtedness to the Company on this policy, 
shall be applied by the Company as a single premium at the company's rates 
published and in force at this date, either, flrst, to the purchase of nonpar- 
tieipating term Insurance for the full amount insured by this policy, or, sec- 
ond, upon the written application by the owner of this policy, and the surren- 
der thereof to the company at Newark, within three months from such non- 
payment of premium, to the purchase of a nonparticipating paid-up policy, 
payable at the time this policy would be payable if continued in force. Both 
kinds of Insurance aforesaid wlU be subject to the same conditions, except as 
to payment of premiums, as those of this policy. No part, however, of such 
term Insurance, shall be due or payable unless satlsfactory proofs of death 
be furnished to the company within one year after death; and If death shall 
occur within three years after such nonpayment of premium, and during such 
term of Insurance, there shall be deducted from the amount payable the sum 
of ail the premiums that would hâve become due on this policy if It had con- 
tinued In force. 

"The following table shows the amount that the company agrées to loan 
(being one-half of the reserve) upon a satisfactory assignment of the policy 
as collatéral security; also, the additional time for which the insurance will 
be continued in full force after lapse by the nonpayment of premium. or the 
value of the policy in pald-up Insurance upon surrender within three months 
from date of lapse. The figures given are based upon the assumption that 
the premiums (less current dividends) bave been fuUy paid in cash. If there 
be apy Indebtedness upon the policy, the values as stated In the table would 
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have to be reduced proportionately upon the principles stated in the policy. 
The Indebtedness, If any, may be paid off In cash, in which case the figures 
In the table wlll apply. 



Number of 






m CASE OP LAPSE OP POLICY. 


Years Pre- 






Exteuded Insurance. 


mium Paid. 


Company will Loan. 


Years, 


Days. Paid-Up Polloy. 


2 


■ 170 


2 


193 $ 690 


3 


250 


3 


258 1,030 


4 


340 


4 


287 1,360 


5 


440 


6 


274 1,690 


6 


530 


6 


217 2,010 


T 


630 


7 


121 2,320 


8 


720 


7 


340 2,630 


9 


830 


8 


160 2,930 


10 


930 


8 


310 3,230 


11 


1,030 


9 


62 3,510 


12 


1,140 


9 


152 3,790 


13 


1,240 


9 


216 4,060 


14 


1,350 


9 


258 4,320 


15 


1,460 


9 


279 4,580 


20 


2,000 


9 


160 5,720 


25 


2,540 


8 


191 6,650 


30 


3,040 


7 


116 7,390 


35 


3,500 


5 


320 7,S«0 


40 


3,930 


4 


92 8,480 



"Cash loans not made for leas than fifty dollars. 

"B. J. Miller, Mathematician." 

The first three annual premiums were duly settled, but tliere was 
a failure to pay or settle the fourth premium when it became due, 
namelj, on November 11, 1893. Consequently, the right of the 
plaintiff to recover turned upon the construction and effect to be 
giTen, under the admitted facts of the case, to the nonforfeiture 
provisions, in connection with a certain certificate of loan here- 
after to be particularly mentioned; and the question was and ia 
whether the insured was entitled to term insurance for a period con- 
tinuing beyond the date of his death, or only for a shorter period, 
which expired while he was still living, namely, upon February 23, 
1896. The plaintiff contended in the court below, and in this court, 
that the term insurance should be held to have continued until after 
the death of the insured — First, because there was no "indebted- 
ness to the Company on this policy," within the meaning of the con- 
tract and of the word "indebtedness" as used in the nonforfeiture 
provisions; and, second, because, even if theré was such indebted- 
ness, a tender which was adlmittedly made on February 18, 1896, 
was a timely, and therefore suflBicient, tender of that indebtedness. 
By considering thèse two propositions, the case may be disposed of. 

1. The learned argument which has been addressed to us respect- 
ing the définition (common and technical) of the word "indebted- 
ness" does not go to the root of the matter. In our opinion, it in- 
vokes a too narrow and constrained view of the subject. No défi- 
nition of the word "indebtedness," however authoritative and accu- 
rate, could be accorded controlling force. The question is as to the 
actual meaning and intent of the parties, and this is not to be as- 
certained by deflning a single word with scholastic précision. The 



OMAHA. NAT. BANK V. MUTUAL BKN. LIFE INS. CO. 1/5 

noûforfeiture provisions unquestionably became operative upon the 
failure to pay the premium which. fell due on November 11, 1893. 
The insured was then entitled to "nonparticipating term insurance" ; 
and aside from the second proposition, presently to be discussed, 
the question upon which the existence of such insurance at the time 
of the death of the insured dépends, is as to whether there was, 
when the term insurance began, any indebtedness to the company by 
which the duration of that insurance was limited or curtailed. The 
table which foUows the nonforfeiture provisions, and which may be 
treated as forming part of them, shows the time for which the term 
insurance would hâve continued if there had been no indebtedness 
upon the policy; but it was expressly provided that, if there should 
be such indebtedness, the table would hâve to be modified, unless 
payment of that indebtedness should be made in cash, in which case 
the figures in the table would apply. Johnson, as has been men- 
tîoned, settled three annual premiums upon each policy. This was 
done according to the company's 30 per cent, premium loan plan, 
namely, by paying at the outset 70 per cent, of the premiums in cash, 
and by signing certiflcates of loan for the balance, which, in each 
case, except as to the recited policy number, were as follows: 

"Certificate of Loan. 

"Newark, N. J., Jan. 15th, 1891. 
"Premium Payable Nov. llth. 
"Certificate of Loan on Policy No. 1615,039. 
"This certifies that the Mutual Benefit Life Insurance Company has loaned 
on policy No. 165,039 one hundred and seven « 2/100 dollars, being thirty per 
cent, on the first annual premium, which, with any additional loan, shall be a 
lien on the policy until paid; légal interest on the same to be paid annually 
out of the dividend, if any, otherwise to be paid in cash; the amount of the 
exlsting loan to be indorsed herein, and also stated on the renewal receipt. 

"Franli G. Johnson." 

Now, the précise inquiry is: Did the loan thus certified consti- 
tute such an indebtedness upon the policy as was contemplated by 
1he nonforfeiture provisions? If it did, then, in the absence of any 
payment or sufâcient tender thereof, the problem now under exam- 
ination must be solved in favor of the défendant in error. We do 
not attach importance to the fact that the obligation certified was 
made a lien on the policy, and that, except by enforcement of that 
lien, no provision was made, or time flxed, for its payment. The 
material question is: What did the parties mean? It cannot rea- 
sonably be supposed that they intended the word "indebtedness" to 
hâve any spécial or technical significance, and that, in common and 
ordinary appréhension, a "loan," no matter when or hcfW payable, is 
understood to be an indebtedness, is indubitable. That, too, in each 
of thèse instances, the loan was "on the policy," is, under the ex- 
press terms of the certificate, unquestionable. , It is entitled "Cer- 
tificate of Loan on Policy," and certifies that the company "haa 
loaned on policy," etc. We cannot believe that this correspond- 
ence of the terms of the certificate with those of the nonforfeiture 
provisions was accidentai, but are eonvinced that the "loan" for 
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wMch the former was given was intended to be inclusive of thé "in- 
debtedness" to which. tlie latter referred. 

The décision of the suprême court in Insurance Oo. v. Dutclier, 95 
U. S. 269, has been earnestly pressed upon our attention by tbe 
leamed counsel for the plaintiff in error, but it cannot be regarded 
as ruling the présent case. Although the facts which were there 
involved bear some resemblance to tho«e with which we are called 
upon to deal, they are really essentially différent. The judgment in 
the Dutcher Case was based, not only upon the provisions of the 
particular policy, but also upon a certain collatéral agreement 
which had been made by the parties at the time of the delivery of the 
policy; and the construction which the court placed upon the en- 
tire transaction accorded with a long-continued practice of the Com- 
pany, to which, as showing the insurer's interprétation oi iis own 
contract, much weight was given. In this case we hâve neither a 
collatéral agreement to consider, nor any course of business under 
like policies to aid us in the construction of those directly in ques- 
tion. There is hère nothing to be done but to détermine, from the lan- 
guage of the nonf orfeiture provisions and of the certificates, the true 
meaning of the former; and, in the décision to which we hâve re- 
ferred, we flnd nothing which conflicts with our understanding of 
them. In that case, aside from the construction which had been put 
upon its policies by the company, the question was as to whether 
certain premiums sbould be regarded as having been paid "in cash" ; 
and it was held that they should be, notwithstanding the fact that the 
payments were in part made (as the court viewed the matter) by 
means supplied by a "permanent loan" of the company to the in- 
su red. It was not held that this loan was not itself an indebted- 
ness. Indeed, it appears to hâve been assumed that it was; but 
that question — the vital one hère — was not there presented, and this 
diiïerence it is which plainly distinguishes that case from this. In 
that one the undertaking of the company was to issue a "paid-up 
policy for as many tenths of the amount originally assured as there 
had been annual premiums paid in cash"; and the only question be- 
ing, as we hâve said, whether certain of the premiums had been so 
paid, the court held that they had been, and, therefore, that the paid- 
up policy there claimed was demandable. Had the existence of the 
asserted right to such a policy depended upon the absence of any 
indebtedness on the original policy, and had such indebtedness ap- 
peared as in this case, there is no reason to doubt that the judg- 
ment would hâve been différent. 

2. Payment of the indebtedness to which référence has been made 
was tendered on February 18, 1896; and this tender, if made in 
due time, would hâve been effectuai to extend the period of term in- 
surance beyond the time of the death of the insured. But we are 
clearly of opinion that it was too long postponed. The default in 
settlement of premium under the original policy occurred on Novem- 
ber 11, 1893; and the tender was not made until more than two 
years thereafter, and until within a few days before the expiration 
of the time to which, irrespective of the tender, the term extended. 
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The nonforieiture provisions conceded, it is true, that a right to tlie 
longer term naight be acquired by payment of the indebtedness ; but 
it would, we think, be most unreasonable to holdi that the insured 
was, under this provision, entitled, without paying his indebtedness, 
to Insurance for the shorter term, and then, when that term was 
about to expire, to tender his debt, and thereupon insist upon an ex- 
tension of the subsisting contract. In view of the circumstances of 
the case, it is not necessary to détermine whether the tender should 
hâve been made promptly upon default under the original policy, or 
whether it might hâve been made during the period of three months 
allowed to the insured for making written application for a paid- 
up policy, if desired. In either view of the subject, the tender which 
was in fact made was too long delayed to be of any avail. The Judg- 
ment is afflrmed. 



IRVINE v. ANGUS et al. 

(Circuit Court, N. D. California. December 27, 1897.) 

No. 4,858. 
VoLUNTART Payment. 

One paying assessments on stock which he held pending an appeal talcen 
by hlm In an action in which he clalmed the stocli as his own, and in which 
the decree ordered that he tum the stocli to its ownet upon payment of 
an amount found to be due hlm, cannot recover such assessments from the 
owner, though the sum ordered by the decree was not paid until the 
terminatlon of the appeal, as such holding of the stock ralsed an invol- 
untary trust, and the payment of the assessments was to the use of the 
trustée, and not the owner. 

This was an action by William Irvine against James S. Angus, 
Thomas G. Crothers, and W. S. Goodf ellow, executors, substituted de- 
fendants for James G. Pair, deceased, to recover $15,090.06 paid by 
Irvine as trustée on assessments levied on stock which he held pend- 
ing an appeal taken by him to the United States suprême court from 
a decree of the circuit court establishing a trust with respect to said 
stock, and ordering it turned over to one S. P. Dunham, whose real 
name was James G. Pair. 

George W. Towle, for plaintifiE. 

Pierson & Mitchell and Wilson & Wilson, for défendants. 

HAWLEY, District Judge. This action was brought by the plaîn- 
tiff against James G. Pair, now deceased, to recover the amount of 
money paid by William Irvine in liquidation of assessments regularly 
levied upon 4,998^ shares of stock of the Morgan Mining Company, 
which shares, at the time of the assessments, stood of record on the 
books of that corporation in the name of Irvine, but were, in fact, the 
property of James G. Pair. The assessments, flve in number, were 
paid between the 24th day of December, 1879, and May, 1884. The 
complaint in this action was flled April 13, 1886. It is alleged in the 
complaint that the shares of stock upon which the assessments were 
paid were held in trust by Irvine for Pair, and that in May, 1884, Ir- 
vine transferred the stock to Pair, surrendered his trust, and there- 
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after demanded from Fair the amount paid for assessmenta by Mm 
during the time of his trusteeship, to -wit, |15,090.06. It is admitted 
that Fair died December 28, 1894, and that défendants, James S. An- 
gus, Thomas G. Crothers, and W. S. Goodfellow, were duly and reg- 
ularly appointed executors of his estate. The question as to whether 
Irvine was a trustée or the owner of the shares of stock in the Morgan 
Mining Company was made the subject of a suit in this court, in 
which one S. F. Dunham was the plaintiff, and William Irvine the 
défendant. The trial of that case resulted in a decree being entered 
in December, 1879, to the effect that Irvine held the shares of stock in 
trust for Dunham, and he was ordered to turn over the same to Dun- 
ham, upon receipt from him of the sum of $14,221.76, as a condition 
précèdent to the transf er ; that sum being f ound due to Irvine for ex- 
penditures made and assessments paid upon the shares of stock during 
the time he held same in trust. It is admitted, and the records show, 
that Dunham was simply another name for Fair, and that Fair was 
the real party in interest. Irvine, being dissatisfied with the decree 
in that case, took an appeal therefrom to the suprême court, and that 
court, on April 14, 1884, aflSrmed the decree of this court. 4 Sup. 
et. 501. The mandate from the suprême court was flled and en- 
tered in this court, April 30, 1884. On that day James G. Fair, as 
the assignée of Dunham, paid to the clerk of this court, who was ap- 
pointed a commissioner, under the decree, to represent the défendant 
Irvine, the sum of |18,555.82, — being the amount of the principal sum 
of 114,221.76, with légal interest thereon from December 24, 1879,— 
and the said commissioner, by virtue of the powers vested in him (de- 
fault having been made by Irvine), caused to be transf erred and as- 
signed the shares of stock, mentioned in the decree, standing on the 
books of the Morgan Mining Company in the name of Irvine, to James 
G. Fair. This action is brought to recover the money paid by Irvine 
upon the assessments on the shares of stock which were levied pend- 
ing the appeal in that case. No question is made as to the regular- 
ity of the assessments, or of the amount of the assessments, paid by 
Irvine. There was no demand ever made by Dunham, or by Fair, as 
the assignée of Dunham, for any transf er of the shares of stock stand- 
ing on the books of the Morgan Mining Company in the name of Ir- 
vine, until May 2, 1884, which was after the receipt of the mandate 
from the suprême court. The statement of facts in Irvine v. Dun- 
ham, 111 U. S. 327, 4 Sup. et. 501, is hereby referred to as showing 
more clearly the nature and character of the contentions of the par- 
ties in that suit. It will be observed that Irvine in that suit denied 
Dunham's right to the shares of stock, or any part thereof ; denied 
that he held any stock in trust for Dunham; and claimed that he 
was the owner of ail the shares of stock. In the complaint in the 
présent action it is alleged that, during the times when the assess- 
ments were levied and paid by Irvine, the said shares of stock were 
held by Irvine as trustée for défendant Fair. The answer admita 
"that on the 24th day of December, 1879, and at ail times thereafter, 
until the month of May, 1884, the plaintiff was the holder of- 4,998| 
shares of the capital stock of the Morgan Mining Company, and that 
the said shares of stock were at ail said times the property of this 
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défendant. But défendant dénies that the plaintiff was at said times, 
or any of them, the lawful holder of said shares, or any of them, or 
held the same, or any of them, as trustée of this défendant, or held 
said shares, or any of them, for or as trustée for this défendant, save 
in this: that the said shares were at ail times the property of this 
défendant, and that the said plaintiff was wrongfully in possession 
thereof, and held the same without the consent of this défendant, and 
was the trustée of this défendant in respect thereof, involuntarily and 
hy opération of law, and not otherwise." The answer further dénies, 
with référence to the payment of the assessments by Irvine, "that the 
said several sums, or any of them, or any part thereof, paid by plain- 
tiff, were each or ail or any of them, • * • in whole or in part, 
paid to said corporation by plaintiff as trustée of said shares of stock, 
or for account thereof, or of this défendant," or that the same, or 
any part thereof, was paid by plaintiff at the instance or request of 
défendant, or to his sole or other use or beneflt. The défendant in 
his answer further allèges "that, at ail the times in the complaint 
mentioned, the plaintiff was the holder of said shares, and claimed to 
own and hold the same in his own right, aûd not in trust for this de- 
fendant, and that each and ail of said assessments upon the same, so 
paid by plaintiff, were so paid by him for his own use, and for the 
protection of his own interests, and not at the instance or request of 
the défendant, or for his use or beneât; that at ail said times this 
défendant, as the plaintiff well knew, was the owner of said 4,998^ 
shares, and desired to hâve the possession thereof, and to hâve the 
sande transferred to his own name upon the bocks of said corporation, 
and to pay aU the assessments levied thereon; but that the plain- 
tiff wrongfully, and in disregard of the rights of the défendant, at ail 
times held said shares of stock adversely to this défendant, and 
claimed the same to be, and treated the same as, his own individual 
property." 

Section 2217 of the Civil Code of this state provides that "an in- 
voluntary trust is one which is created by opération of law." See, 
also, sections 2223, 2224. Section 2275 provides that "an involun- 
tary trustée who becomes such through his own fault, has none of the 
rights mentioned in this article." At the trial the plaintiff moved 
for judgment on the pleadings, which motion is hereby denied. The 
case will be considered upon its merits. 

It is contended by the plaintiff that, inasmuch as the decree in Ir- 
vine V. Dunham established the fact that Irvine held the shares of 
stock as trustée, it became his duty, during the pendency of the ap- 
peal, to protect the property from sale ; that the payments of the as- 
sessments were never made by Irvine until the last hour of the day 
of sale, and could not, therefore, be claimed to hâve been voluntary 
payments on his part; that Irvine was not required by the decree to 
transfer the shares of stock to Dunham, or his assignée, until the 
amount of money therein mentioned was paid over to him, which 
money was not paid until after the mandate of the suprême court, af- 
flrming the decree in that case, was flled in this court, and hence it 
became his duty, as trustée, to pay the assessments on the stock. In 
support of his contention, he relies upon the principles announced in 
*84 F.-« 
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Keençr, Quasi Cont. 388, 396. There is no doubt tbat în a certair 
line of cases a défendant could be held responsible for money ad- 
yanced or paid ont by another for his beneflt, although he had not 
requested such payment to be made. Especîally is this true where 
the payment, as made, cannot be regarded as having been officiously 
made. But is this sucli a case? The décision of the suprême court 
in Irvine v. Dunham, 111 U. S. 327, 334, 4 Sup. Ct. 501, must be ac- 
cepted as establishing the nature and character of the decree wMch 
was entered by this court. The decree established the trust rela- 
tions hitherto existing between the parties and settled the trust. 
,What was the contention of Irvine in that case? To quote from that 
opinion : 

'"Hie appellant [Irvine] next contends that he is entitled, under the terms 
of the trust, to hold onto the stocli, which he received as a considération for 
the conveyance of the trust property. untU there has been an âccounting and 
the expenses and counsel fées hâve been paid. But by his answer he dénies 
the trust, he clalms to hold the stock for himself alone, he waats no âccount- 
ing, and does not offer to account, or to hand over any net proceeds of the 
property after an âccounting. In other words, he seeljs to hold onto the trust 
property until it suits him to exécute a trust, the existence of which he dénies. 
• * * When, therefore, appellant denied that he held in trust the stoclc 
claimed by the appellee, the^ latter, having established the trust, was entitled 
to hâve, if he demanded It, à new trustée appointed, or, if the appointment of 
a new trustée were not necessary for the presei-vation of his rights. to hâve 
an account talten by the court of the expenses and assessments with which his 
share of the trust property was chargeable, and upon their payment to hâve a 
transfer to himself of his share of the stocli. The decree of the Circuit court 
has glvén him thèse rights. There has been an âccounting, and the sum with 
which the appellee's Interest in the stock is chargeable has been ascertained: 
and when the sum so found is paid by appellee, and not till then, the decree of 
the court requires a transfer to him of his share of the stock. The decree of 
the court simply exécutes and winds up a trust, the existence of which it 
flnds, but which the trustée dénies and refuses to exécute. Both parties got 
their rights under the decree." 

When Irvine took his appeal from that decree he took the chances 
of procuring a reversai. Whatever assessments he paid after that 
time he paid at his own péril, or, at least, to protect his own interest, 
not the interest of Pair, whose rights in the premises he contin- 
ued to deny. His obligation to pay the assessments after he had 
taken the appeal did not arise from the nature of the relations there- 
tof ore existing between the parties. He was not charged by the de- 
cree with any other duty than to tum over the shares of stock, which 
the court declared he had held in trust for Dunham, upon the pay- 
ment of the amount of money by Dunham or his assignée, as required 
by the decree. He could not thereafter create any additional charge 
or indebtedness against the property. He gained no additional rights 
by taking an appeal from the decree. His payment of the assess- 
ments thereafter levied must be treated as having been voluntarily 
made, and although the payments thereof resulted beneflcially to 
Fair, whose duty it undoubtedly was to hâve paid the assessments, the 
plaintifE cannot, by such acts, hold Fair responsible for the money 
thus voluntarily advanced ; this, upon the familiar principle that one 
person cannot make another his debtor by voluntarily paying his 
debts. 



MISSOURI SAVINGS & LOAN CO. V. filCE. 131 

In Homestead Co. v. Valley E. R, 17 Wall. 163. 166, the court said: 

"It seems that the appellants, during thls litigation, paid the taxes on a 
portion of thèse lands, and claim to be reimbursed for this expenditure in case 
the title is adjudged to be in the défendants, on the ground that they paid 
the taxes in good faith and in ignorance of the law. But ignorance of the 
law is no ground for reeovery, and the élément of good faith will not sustain 
an action where the payment has been voluntary, without any request from 
the true owners of the land, and with a full knowledge of ail the facts. It is 
an elementary proposition, which does not requlre support from adjudged 
cases, that one person cannot make another his debtor by paying the debt of 
the latter without his request or assent. It is true, in accordance with our 
décision, the taxes on thèse lands were the debt of the défendants, which they 
should hâve paid; but their refusai or negleet to do this dld not authorize a 
contestant of their title to make them its debtor by stepping in and paying the 
taxes for them, without being requested so to do. Nor can a request be im- 
plied in the relation which the parties sustained to each other. There is noth- 
ing to take the case out of the well-established rule as to voluntary payments. 
If the appellants, owing to their too great confidence in their title, hâve risked 
too much, it Is their misfortune; but they are not, on that account, entitled to 
hâve the taxes voluntarily paid by them refunded by the successful party in 
this suit" 

In Litchfield v. County of Webster, 101 U. S. 773, 778, the court, 
in the course of its opinion, referring to the payment of taxes upon 
land, said: 

"If one of the contesting claimants paid them, supposing the lands were 
his, he could not, if he finally failed to maintain his title, recover from the 
rcal owner what he thus advanced. We so held in Homestead Co. v. Valley 
R., 17 Wall. 153." 

The défendants are entitled to judgment for their costs. 



MISSOURI SAVINGS & LOAN CO. V. RICB et al. 
(Circuit Court of Appeals, Elghth Circuit December 13, 1897.) 

No. 907, 

1. Election of Remédies— Bbbach of Contract— Fbattd. 

Where a défendant has broken his contract and commltted a fraud in the 
same transaction, the plaintiŒ has the cholce of an action on the contract 
or an action in tort for the fraud. 

8. Limitations. 

The statute of limitations, contalned In Gen. St. Kan. 1889, par. 4095, 
which bars an action for relief on the ground of fraud in such a transaction, 
does not limit the action for the breach of the contract 

8. Same— Action fok Fraud. 

The action for fraud which is barred by this statute must be one whose 
basis is a fraud without which the action could not be maintained. 

4. Action— Whetheh on Contkact ob foe Tout— Constkuction of Pleadings 
— Limitations. 

A pétition by a building association alleged that on their application it 
granted to the défendants, who were stockholders residing in a certain 
town, a charter constituting them a local board of directe rs, by accepting 
which they promised and agreed to comply with Its terms, requlring them 
In ail practical ways to protect the interests of the association, and to 
recommend as borrowers only responsible persons, and truly appraise the 
value of real estate ofCered as security; that, in violation of such agree- 
ment, défendants recommended certain persons as borrowers who were 
whoUy Insolvent, and appraised their property at many times its value, 
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In conséquence of which the plalntlff suffered loss upon the loans made 
on tlielr recommendation and appraisal. The pétition prayed recovery of 
the amount of such losses as damages for breach of said contraet. Héd, 
that the action was not one "for relief on the ground of fraud," wlthln Gen. 
St. Kan. 1889, par. 4095, flxing the period of limitation for such actions, 
though the facts alleged might constitute fraud as well as a breach of con- 
traet; the plaintiff having the right of élection to sue on the contraet or in 
tort. 

In Error to tihie Circuit Court of the United States for tlie District 
of Kansas. 

W. 0. Perry and John H. Crain, for plaintiff in error. 
J. D. McCIeverty, for défendants in error. 

Before BEEWER, Circuit Justice, SANBORN, Circuit Judge, and 
EINEE, District Judge. 

SANBORN, Circuit Judge. On June 13, 1895, the Missouri Sav- 
ings & Loan Oompanv. the plaintiff in error, commenced an action 
in the court below against Oscar Rice, B. Hudson, A. Graff, and A. 
M. Keene, the défendants in error. The case was heard and de- 
cided upon a demurrer to an amended pétition or déclaration, which 
states as its only ground that the pétition does not state facts suf- 
flcient to constitute a cause of action. The circuit court sustained 
the demurrer, and dismissed the action. This writ of error chal- 
lenges that décision. 

There is nothing in the record to inform us upon what ground the 
court below based its action, but counsel for the défendants in error 
cites paragraph 4095, Gen. St. Kan. 1889, which provides that ac- 
tions for "relief on the ground of fraud" can only be brought within 
two years after the cause of action accrued; and wMle he admit» 
that, if this is an action on contraet, it was brought in time, he 
argues that the pétition shows that this action was for relief on the 
ground of fraud, and that the causes of action which it pleads accruea 
more than two years before the action was commenced. The ques- 
tion presented, then, is whether this is an action ex contractu or ex 
delicto, and that question must be answered by the amended pétition. 

This pétition pleads two similar causes of action, which differ 
merely in the amounts in question, the names of the mortgagors, and 
the description of the mortgaged property. The material facts 
stated as the basis of the ârst cause of action are thèse: The plain- 
tiff is a corporation of the State of Missouri, engaged in loaning money 
on real estate security to its stockholders, to be repaid in monthly 
installments. Its principal place of business is St. Louis. When- 
ever it loans money in any other city, it requires its stockholders in 
that city to elect a local board of directors, and requires that board 
to recommend each applicant for a loan as worthy of crédit, and to 
appraise the real estate which he offers as security. The rules of the 
plaintiff provided that loans upon real estate security should not 
exceed 50 per cent, of the cash value of the real estate, and the 
plaintiff loaned an amount equal to only 50 per cent, of the ap- 
praised value of the security, and loaned that only upon a recom- 
mendation and appraisement made by its local board. The défend- 
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ants knew thèse facts. The plaintiff had several stockholders in the 
city of Ft. Scott, in the state of Kansas, and, among them, thèse 
défendants. On November 21, 1892, the défendants and two other 
stockholders applied to the plaintiff for a charter for a local board. 
In this application they requested that the right and authority should 
be conferred upon them to act as a local board of directors for plain- 
tiff at Ft. Scott, to receive applications from stockholders who de- 
sired to borrow of plaintiff, and to appraise the value of real estate 
which thèse applicants otfered as security. On November 26, 1892, 
the plaintiff granted snch a charter to them, which provided that the 
défendants and one Ury, who was associated with them as a mem- 
ber of the board of directors, should pass upon ail applications for 
loans before they should be forwarded to the plaintiff, and that they 
should in ail practical ways protect the interests of the plaintiff in 
the locality of Ft. Scott. The défendants accepted this charter, and 
thereby agreed to comply with its terms. On December 2, 1892, 
they, being a majority of the local board, prepared an application 
to the plaintiff for a loan of 1450 to one William G. Player, upon the 
security of certain real estate in the city of Ft. Scott. The défend- 
ant Eice administered the oath to Player, to the effect that the state- 
ment in his application was true, and the other défendants appraised 
the value of the property offered as security at the sum of |900. 
Eice then forwarded the application and appraisement to the plain- 
tiff, whereby each of the défendants represented to the plaintiff that 
they had performed their agreement, and intended that the plaintiff 
should accept and act upon the application and appraisement. On 
December 7, 1892, the plaintiff loaned |450 to Player, on the repré- 
sentations made by the défendants in the application and appraisal, 
and in the belief that they had performed their agreement in that 
respect. At the time that the appraisement was made, the real 
estate was not worth more than |100, and Player was then insolvent, 
and ever since has been. The debt which Piayer had secured by a 
mortgage on this real estate was not paid, and the plaintiff f oreclosed 
the mortgage at an expense of |100, and paid |23.28 for delinquent 
taxes upon it. It never has been worth more than $100 since the 
mortgage was made. The statement of this cause of action in the 
pétition closes with thèse words: "That this plaintiff has lost, by 
reason of making said loan, the suni of four hundred ninety-eight 
and 28-100 dollars (|498.28); that said loss has been caused solely 
by the failure of the défendants, and each of them, to carry out 
their said contract hereinbefore set forth. And plaintiff, by rea- 
son of said breach of contract, has been damaged in the sum of 
$498.28." The statement of the second cause of action closes with 
the same allégations, except that "|2,694.36" appears in place of 
"$498.28." The prayer of the pétition is for the reoovery of the ag- 
gregate amount of thèse two sums, with interest. 

This pétition contains no allégation that the défendants intended 
to deceive or defraud the plaintiff, or to the effect that they con- 
spired with Player or with each other for that purpose. Its légal 
effect is that, in considération of the charter which they received 
from the plaintiff and the powers thereby granted to them, the de- 
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fendants agreed to recommend to it only those applicants wlio were 
worthy of crédit, and to appraise the real estate security which tliey 
offered at its true value in current mpney, and that in two instances 
they appraised the security ofEered at more than its value, to the 
damage of the plaintifE in the snm of |3,192.64. This is not, in our 
opinion, an "action for relief ou the ground of fraud." It may be 
that the facts pleaded strongly indicate— perhaps they are sufflcient 
to warrant the légal inf erence — that a fraud was committed. This 
ia very frequently the case when a covenant is broken, but one who 
breaks his agreement cannot deprive the other party to the contract 
of his right of action for the breach by committing a breach and a 
fraud at the same time. In such a case the injured party bas a 
right of action for relief on the ground that the contract is brok- 
en, and a right of action for relief on the ground of fraud, and 
the wrongdoer has not, but the injured party bas, the choice of rem- 
édies. He may bring his action for damages for the fraud, or he 
may waiye the tort, and sue on the contract. Pom. Code Rem. §§ 
567, 571. Conceding, but not deciding, that the facts stated in the 
complaint are sufflcient to establish a fraud as well as a breach of 
the agreement, the plaintiff has made it perfectly plain in this case, 
both by the frame of its complaint and especially by the allégations 
which we hâve quoted from the close of its statement of its causes 
of action, that it has elected to waive the fraud, and to recover for 
the breach of the agreement. 

The effect of the Kansas statute of limitations against an action 
for relief on the ground of fraud is nowhere more tersely and cor- 
rectly stated than by Judge Garver in Brown v. Bank, 2 Kan. App. 
352, 354, 42 Pac. 593, where he says: 

"This limitation applies In express terms to 'an action for relief on the ground 
of fraud.' This cannot be held to apply to every case whereSn a fraudulent 
transaction may be, elther dlrectly or incidentally, inquired into. It must be 
a case where the party against whom the statute Is urged as a bar is seeking 
relief to whiéh he claims himself entitled because of the fraud of the opposite 
party. In other words, the fraud must be a part of the substantlve cause of 
action on which the right to relief is founded, and without which no cause of 
action exists. Jackson v. Plyler, 38 S. 0. 496, 17 S. E. 255; Vanduyn v. Hep- 
ner, 45 Ind. 589; Detwller v. Schultheis, 122 Ind. 155, 23 N. E. 709." 

This is not such a case, and the judgment below must be reversed. 
A careful examination of the-petition, however, discloses no cause 
of action upon the contract against the défendant Eice. The allé- 
gations of the pétition are that the other défendants appraised the 
security at much more than its value, and from that appraisal the 
loss resulted. It contains no allégation that Rice took any part in 
the appraisal, or that he did any other act in violation of his agree- 
ment which resulted in any injury to the plaintifE. The demurrer 
of Rice should accordingly be sustained, and the case, as against 
him, should be dismissed, while the demurrers of the other défend- 
ants should be overruled, with leave to answer. Let the judgment 
below be reversed, with costs against the défendants in error Hud- 
son, Graff, and Keene, and let the case be remanded to the court 
below for further proceedings not inconsistent with the views ei- 
pressed in this opinion. 
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LONG V. ROSEDALE CEMETERY, 

(Circuit Court, 1). New Jersey. December 2, 1897.) 

Cbmbtekt Companies— Actions for Negligencb 

Cemetery companies organized under the New Jersey gênerai cemetery 
act (1 Gen. St. p. 353, par. 18) are not exempt from actions for damages 
arising from ttie négligence of tlieir servants, on tlie ground eitlier of the 
peculiar use to wliicli the property is devoted, or because a judgment, if 
one is obtained, cannot be enforced by exécution; for paragrapli 18 of the 
statute provides a method of satisfying judgments, by sequestrating in 
equity the incomes and revenues of the cemetery grounds. 

This was an action at law by Ellen Long against tJie proprietors of 
the Eosedale Oemetery to recover damages alleged to hâve been 
caused by the négligence of the defendant's managers and servants. 

Francis J. Swayze, for demurrer. 
Frank P. McDermott, opposed. 

KIRKPATEICK, District Judge, The déclaration in this case 
avers that the défendant is a corporation organized under the laws 
of the state of New Jersey, and founds its complaint upon the ground 
of the négligent conduçt of its managers and servants. That cor- 
porations are liable for the wrongful acts of their servants, eommit- 
ted while in the discharge of their duties, cannot, as a gênerai propo- 
sition, be denied. Brokaw v. Transportation Co., 32 N. J. Law, 328. 
The défendant company is not distinguishable on the pleadings from 
any other corporation incorporated under the law of New Jersey, ex- 
cept by its name, and that it is the "proprietor and operator of a cer- 
tain cemetery." The strongest conclusion favorable to the défendant 
that can be drawn from this assertion is that the company is incor- 
porated under the gênerai laws of the state relating to cemetery 
companies, and entitled to the immunities of that act. It nowhere 
appears that the défendant enjoys spécial privilèges granted under 
spécial charter. The gênerai cemetery act (1 Gen. St. p. 353, par. 
18), among other things, provides: 

"That the rents, issues, profits, incomes and revenues derived from any and 
ail lands lying within the boundary of any cemetery or burying ground be- 
longing to or used by or held in trust by an incorporated cemetery company 
in tliis state may be taken and sequestered under and by virtue of the oi"ders 
and decrees of the court of chancery of the state according to the rules and 
practice of that court, aad applied by said court of chancery to the payment 
of any judgment recovered in any of the courts of this state against said 
cemetery company." 

The législature having provided a way by which judgments against 
cemetery companies may be satisfied, non constat that a judgment 
against this défendant would be a nuliity. It may be that the de- 
fendant, like many another, has not the means from which an exécu- 
tion may be satisfied in the manner provided by law, but that inability 
to respond is not a bar to the recovery of the judgment. In this 
case the judgment is the necessary foundation of the séquestration 
proceedings before the chancellor, and without it the plaintiff would 
not hâve a standing in court to ascertain whether the défendant was 
possessed of "rents, issues, profits, income and revenues derived from 
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lands," etc., which, upon a proper application, the court would place 
in the hands of a receiver for the purpose of satisfying the plaintiff's 
judgment. Surely the law is not brought into contempt by per- 
mitting judgment to be entered against the défendant, when there ia 
a possible means by which it may be satisfled. The remarks of 
Lord Cockburn in Coe v. Wise, 5 Best & S. 440, applied only to cases 
where "the judgment cannot possibly be satisfled, either by taking 
the person or property of the défendant, or by any other means." 
The cases relied upon by the défendants, and cited in their brief , as ' 
showing that certain corporations are not liable for the wrongful 
acts of their servants, are based upon the principle that their funds 
and revenues cannot be diverted from the purposes of their incor- 
poration to the payment of damages arising from their servants' 
négligence. This is no case for the application of that principle, for 
the législature bas expressly said that certain rents and revenues of 
cemetery companies may, under certain circumstances, be applied to 
the "payment of any judgment." 

It is insisted that the défendant corporation is a charitable or- 
ganization, and, as such, relieved from responsibility for the v?rongful 
acts of its servants. "The test which détermines whether such an 
enterprise is charitable or otherwise is its purpose. If its purpose 
is to make profit, it is not a charitable enterprise." Railway Co. 
V. Artist, 19 U. S. App. 612, 9 C. C. A. 14, 60 Fed. 365. The court 
has not at hand any means by which this test may be applied, and 
is therefore unable to dismiss the plaintifE's suit on that ground. 
Neither can the court deprive the plaintiff of the remedy from "con- 
sidérations of decency, and pious révérence for the dead." The lands 
of the défendants, surrounding the lots appropriated for the burial 
of the dead, are hj the law exempt from sale under exécution, to 
indiscriminate purchasers, for purposes foreign and répugnant to the 
purposes to which the whole plot has been dedicated; but the same 
law points out the way by which, without doing violence to thèse 
natural feelings, certain profits and revenues of cemetery companies 
may be applied to the payment of any judgment which may be re- 
covered against them. The demurrer must be overruled, with costs. 



ARMOUR PAOKING CO. v. SNYDBR et al. 

(Cirouît Court, D. Minnesota, Fifth Division. December 18, 1897.) 

1. Olkomargarine Law— Statute of Minnesota — Validity. 

ïhe oleomargarine law of Minnesota (Laws 1891, c. 11) affeets the arti- 
cles to which it relates only when sold or exposed or kept for sale withln 
the State, and Is, therefore, not Invalld as Interfering with the exclusive 
Power of congress over Interstate commerce. 
3. Samb— Police Powehs of State— Requiebmknt as to Coloring. 

It is within the police powers of a state to provide by statute that arti- 
cles sold therein as a substitute for butter shall be colored pink, to pre- 
vent the déception of purchasers and consumers. 

8. Same — Construction of Statute— Sbizdsb of Property. 

Laws Minn. 1891, c. 11, § 1, Imposes a penalty on any one who shall 
sell, expose for sale, or hâve in his possession with intent to sell, any imi- 
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tation or substitute for butter, not made from milk or cream, tbat is of 
any other color than bright pink; and such penalty, under the décision of 
the suprême court of the state, Is recoverable by a crimlnal prosecution. 
Section 3 provides that havlng In possession any such article shall be 
prima facle évidence that it is kept In violation of the act, and authorizes 
the dairy and food commlssloner to seize and take possession of such 
article, and upon the order of any court havlng jurisdlctlon under the act 
to sell the same. Held, that said section authorizes a seizure only in con- 
nection with a prosecution, and a conflseation and sale of the property 
selzed only upon conviction. 

Eeplevin by the Armour Packing Company against A. Snyder, E. 
B. Williams, and Berndt Andersen. Tried to the court without a 
jury. 

Draper, Davis & Hollister, for Armour Packing Co. 

H. W. Childs & George B. Edgerton, for the State of Minnesota. 

LOOHREN, District Judge. This case, in which jury trial was duly 
waived, is an action of replevin, brought by the plaintiff, a New Jer- 
sey corporation, doing business in Missouri, against the défendants, 
of whom Berndt Anderson is the dairy and food commissioner of the 
State of Minnesota, and the others,inspectors,acting under him as such 
oflScial, to recover the possession of a large number of packages of but- 
terine, particularly described in plaintifPs eomplaint. On the 21st day 
of December, 1895, at the city of Duluth, Minn., this butterine, then in 
the possession of plaintiff's agents, and by them being then and there 
exposed and ofiEered for eale, was seized by the défendants under the 
direction and authority of said Berndt Anderson, as such ofBcial, for 
the purpose of selling the same under the order of any court having 
jurisdiction, and for purposes other than to be used for food, on the 
ground that such offering for sale of said butterine was contrary to 
the statutes of the state of Minnesota. In this action, upon flling the 
proper bond by the plaintiff, the property was taken from the de- 
fendants by the marshal, and redelivered to the plaintiff. Its value 
is admitted to be the sum of |2,182.32. It is also admitted and 
shown that butterine and oleomargarine are the same article, and that 
the butterine in question was manufactured by plaintiff at Kansas 
City, in the state of Kansas, and shipped by plaintiff thence to Wis- 
consin, and later to Duluth, aforesaid, and that it was there kept, 
exposed, and ofiEered for sale only in the original packages in which it 
came from the manufactory; which packages were marked, stamped, 
and in every way distinguished, as required by the laws of the United 
States and of the state of Minnesota, except that the butterine itself 
contained in such packages was not in color a bright pink, but was 
of the yellow color and tint of the best quality of dairy buttter, and 
was in fact an imitation of the best dairy butter, so close in appear- 
ance and taste that few, if any, persons could distinguish it from that 
article. The évidence further showed that plaintiff has been for 
many years engaged in the manufacture of similar oleomargarine or 
butterine at Kansas City, aforesaid, and in shipping the same for sale 
to ail the States and territories of the country, and that many others 
are engaged in the same business, and that the article entera largely 
into the commerce of the country. It is made of choice fat from 
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slaughtered cattle and leaf .lard, with a small quantity 6f refined cot- 
ton seed oil mixed with butter, cream, and sait; and, being of a light 
yellowisb white color, is colored to resemble the best quality of but- 
ter, and is entirely wholesome. The seizure by the dairy and food 
commissioner was made under chapter 11, Gen. Laws Minn. 1891, 
which forbids, under spécial penalties, the sale, exposure for sale, 
or having in possession with intent to sell, any article in imitation of 
butter, not wholly made of milk or cream, and that is of any other 
color than bright pink; and provides that the dairy and food com- 
missioner may seize such article, and, upon the order of any court 
having jurisdiction under the act, sell the same for any purpose other 
than for food. 

1. There is nothing in the objection that the act referred to does 
not, as to its title, conform to the provisions of section 27, art. 4, of 
the state constitution; and the suprême court of the state has de- 
clared it to be valid. State v. Horgan, 55 Minn. 183, 56 N. W. 688. 

2. It is not invalid as ihterfering with the exclusive power of con- 
gress to regulate commerce among the several states. The act does 
not interfère with oleomargarine so long as it remains an article of 
commerce, and is being handled or stored as such. It is only after 
it has ceased to be an article of commerce, and become a part of the 
mass of the property of the state, and as such is being sold, or kept 
and exposed for sale, that it cornes under this act; which makes 
no distinction in favor of the article manufactured in this state, or 
against that which is brought from other states. 

3. The serions question in respect to this act is whether it is a 
valid exercise of the police power of the state to require that ail imi- 
tations of butter intended to be substitutes for that article shall be 
colored bright pink. It is certain, and not denied, that butterine 
or oleomargarine is a substitute for butter, and so intended. It is 
equally certain that it is made in imitation of butter, even in color, 
so that it cannot upon ordinary inspection and use be distinguished 
from it, and that it is calculated and intended to deceive, not the pur- 
chasers in original packages, but the purchasers of small amounts at 
retail, and the consumers, into the belief that the article is in fact 
butter, is clear beyond doubt. The state has undoubtedly the power 
of inspection and of confiscation in respect to articles of food put 
upon the market which are deleterious and unwholesome. And I 
think it may go further in respect to articles of food, and take ef- 
ficient measures to prevent the people from being deceived and im- 
posed upon; not only by requiring the packages containing an imi- 
tation article of food to be so marked as to disclose its character, but 
may also require that the article itself shall in a designated way be 
so marked for the same purpose. State v. Horgan, 55 Minn. 18.3, 56 
N. W. 688; State v. Marshall, 64 N. H. 549, 15 Atl. 210; State v. 
Myers, 42 W. Va. 822, 26 S. E. 539; People v. Arensberg, 105 N. Y. 
123, 11 N. E. 277. It is true that plaintiff's witnesses testify with 
great positiveness that, while oleomargarine is largely sought and pur- 
chased as an article of commerce, yet, if it were colored bright pink, 
no sale of it could be made as an article of food. And this opinion 
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is doubtless true. But tlxere is nothing in bright pink, as a color, 
calculated to excite répugnance or loathing. Shades of color akin 
to it are sometimes given to jellies, ices, and otker articles of food, 
to make them more attractive, and axe natural to some préparations 
of fruit. And it does not appear tliat oleomargarine would not be 
equally unsalable if put on the market without coloring, or with any 
color not a close imitation of the color of dairy butter. The infer- 
ence is that its marketable value mainly consists in the facility with 
which those who buy it cheaper than dairy butter can impose it as 
that article upon those who eat it in the belief that it is butter, and 
would refuse it if inforraed what it is in fact. The state has the 
power to protect its people from such imposition and fraud. Plum- 
ley V. Massachusetts, 155 U. S. 461, 15 Sup. Ct. 154. 

But it is objected that the seizure in this case was without due 
process of law. That the state has the power to provide for the 
seizure and confiscation of articles exposed and ofïered for sale con- 
trary to its police régulations and inspection laws is well settled. 
There must be due process of law, which means in each particular 
case such an exertion of the powers of government as the settled max- 
ims of law permit and sanction, and under such safeguards for the 
protection of individual rights as those maxims prescribe for the class 
of cases to which the one in question belongs. Oooley, Const, Lim. 
336. Property cannot be condemned and confiscated for violation 
of the inspection laws or police régulations of a state except upon a 
judicial hearing and trial, where the owner or person in charge of 
the property has notice and opportunity to be heard. The first sec- 
tion of the act under considération provides that whoever, by hlmself 
or agent, shall sell, expose for sale, or hâve in his possession with in- 
tent to sell, any article or compound made in imitation of butter, or 
as a substitute for butter, and not wholly made from milk or cream, 
that is of any other color than bright pink, shall be subject to the pay- 
ment of a penalty of |50, and for a second and each subséquent of- 
fense a penalty of flOO, to be recovered, with costs, in any court of 
the state of compétent jurisdictlon. And the state suprême court, 
in State v. Horgan, 55 Minn. 183, 56 N. W. 688, held that this penalty 
may properly be recovered by a crimlnal prosecution. The third sec- 
tion enacts a rule of évidence applicable to this prosecution for the 
penalty; that the having in possession by any person or flrm of any 
articles or substance prohibited by the act shall be considered prima 
facie évidence that the same is kept by such person or flrm in viola- 
tion of the provisions of the act. This section further provides that 
the state dairy and food commissioner shall be authorized to seize 
upon and take possession of such article or substance, and upon the 
order of any court having jurisdictlon under the act he shall sell the 
same, etc. The language seems to refer to a court having juris- 
diction under other provisions of the act, which could only be the 
court wherein the prosecution is had. When every part of the stat- 
ute is considered, it seems apparent that seizure of the articles is 
only contemplated in connection with prosecutions for the penalty, 
when, in the same court, and same proceeding, the owner or person 
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in possession being présent and on trial, and therefore havîng tlie 
right and opportunity to be heard, if be is convicted, tbe court may 
condemn tbe article seized, and order its sale under tbe statute. Tbe 
statute, tberefore, tbougb meager in its terms, affords, if strictly fol- 
lowed, due process of law. But it does not provide for, nor seem to 
contemplate, tbe seizure of tbe article, disconnected witb any prose- 
cution for tbe penalty, and provides no otber way of bringing tbe 
party in interest into court in tbe confiscation proceeding. Merely 
baving tbe article in possession is not probibited, but only tbe selling 
of it, or baving it in possession witb intent to sell ; tbe bare posses- 
sion being only prima facie évidence of tbe intent. It follows tbat 
tbe article can never be confiscated except wben found in tbe bands 
of some one who is liable to tbe penalty, and tbe matter of confisca- 
tion is tberefore properly made incident to tbe resuit of tbe trial, and 
one of tbe conséquences of conviction. Tbe trouble vritb tbe défense 
in tbis case is tbat tbe défendants went beyond tbe scope of tbe stat- 
ute, wbicb cannot be expanded beyond its plain terms to bring about 
and enforce a summmary confiscation of property. Tbe défendants 
justify tbe seizure of tbis property, not in connection witb, nor as ac- 
cessory to, any action or prosecution for tbe recovery of tbe penalty 
for violating tbe statute, but as baving been made disconnected witb 
any proceeding in court, and witbout warrant of any kind. Sucb 
seizure is not autborized nor warranted by tbe statute, and no pro- 
cédure for sucb a case is provided for. There must be a conviction 
for violation of tbe statute before confiscation can be adjudged or 
ordered, and no proceeeding purely in rem is contemplated. Tbe 
plaintiff is entitled to judgment, witb costs. 



PINTSCH COMPRESSING 00. v. BEEGIN. 

(Circuit Court, D^ Massachusetts. November 19, 1^97.) 

No. 624. 

1. ALIEKS — JUDGMKNT OP NATDRALIZATION— -CONCLUBIVENBSS. ' 

Proeeedings in a court of record under the naturallzation laws (Rev. St. 
|§ 1993, 2165, 2171, 2172) are judicial, and resuit in a judgment which can 
be impeached only as other judicial judgments are impeached. Hence, 
wliere the proceedings are regular on the face of the record, a judgment ad- 
mltting a woman to citlzenship cannot be reviewed or annulled at a sub- 
séquent term, on pétition of a private party, alleging that during the 
larger part of the two years prior to her application she was under the dis- 
abllity of coverture, her husband being an alien, and, therefore could not, 
in law, hâve had, during that tlme, the bona fide intention to become a citi- 
zen, whlch the law requlres. 

2. Samb. 

It seems that no one, unless the United States, or a person proceeding by 
their authorlty, can institute proceedings to annul a judgment admitting an 
alien to citlzenship. 

Tbis was a pétition by tbe Pintscb Compressing Company against 
Mary A. Bergin for tbe purpose of annulling a proceeding under tbe 
naturalization laws, wbereby tbe latter was admitted to citizensbip. 
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Heman W. Chaplin and Edward D. Whitford, for petitioner. 
Anson M. Lyman, for respondent. 

PUTNAM, Circuit Judge. The petitioner représenta that the re- 
spondent has been admitted by this court to become a citizen of the 
United States when she should not hâve been, and it prays that her 
"certifleate of naturalization be returned to this court and canceled." 
The certifleate is a nonessential, but we need not stop at the mère 
f orm of prayer of the pétition. The only interest the petitioner allèges 
in the question is that, as a citizen, the respondent has sued the peti- 
tioner in this court, and that it is oiily by force of her apparent citizen- 
ship that she is enabled to maintain such a suit. It, howerer, as- 
sumes to prosecute the pétition on behalf of ail persons interested, 
but, inasnauch as the United States hâve not intervened, we regard 
t^is allégation of no avail. 

The respondent was admitted a citizen in accordance with the pro- 
visions of section 2167 of the Revised Statutes. Under those pro- 
visions she was required to "prove to the satisfaction of the court that 
for two years next preceding" her application it had been her bona 
flde intention to become a citizen of the United States. The pétition 
allèges that during the larger portion of that period of two years she 
had been under disability as the wife of an alien, who nevertheless 
resided with her in the United States, so that she could not in law 
hâve the required operative intention. This proposition involves, 
technically, mixed questions of law and fact, which were presumably 
passed on by the court before it admitted the respondent to citizenship, 
and aU which were merged in its final act. Therefore no question 
raised by the petitioner appears on the face of the proceedings, and the 
very form of the pétition in this case necessarily concèdes that the 
record is regular in every particular. It foUows that the petitioner 
demands to review the findings of the court, and is not merely bring- 
ing to our attention an irregularity or fatal defect apparent on the 
face of the record. As, moreover, the pétition allèges that the nat- 
uralization was at a former term, it does not apply for the exercise of 
that summary power over its own proceedings which the court reserves 
during the term when they occur, but aslis what is, in effect, a judg- 
ment on scire f acias, annidling the proceedings admitting the respond- 
ent to citizenship. The section of the Kevised Statutes referred to, 
both in the Eevised Statutes and in its original enactment (Act May 
26, 1824, c. 186, § 1; 4 Stat. 69), was incorporated in, and became a 
part of the System established by Act April 14, 1802, c. 28 (2 Stat. 153), 
now represented by §§ 1993, 2165, 2171, and 2172 of the revision. 
Whatever may hâve been the condition under previous statutes, pro- 
ceedings in a court of record under this législation are judicial, and 
resuit in a judgment which can be impeached only as other judicial 
judgments may be. Spratt v. Spratt, 4 Pet. 393, 406; Insurance Co. 
V. Tisdale, 91 U. S. 238, 245; Boyd v. Nebraska, 143 U. S. 135, 180, 12 
Sup. et. 375. In strict conf ormity with this principle, and in illustra- 
tion and confirmation thereof, the judgments of this court, in cases of 
admission to citizenship under the^ircumstances of the admission of 
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the respondent liave been, and still are, in tbe following form, the 
blanks being first duly filled : 

"United States of America. 

"District of Massachusetts, to wit: 
"At a circuit court of the United States, begun and holden at said Boston on 

the fifteenth day of , In the year of our Lord 189-, to wit, on the 

day of , A. D. 189-, the said , having produced the évidence re- 

quired by law, took the aforesaid oath, and was admltted to become a citizen 
of the United States of America; and the court ordered that record thereof be 
made accordingly." 

The record thus ordered on the application of the respondent evi- 
denced a solemn judicial judgment that she was entitled to receive, 
and did thereby receive, from the United States, the franchise of citi- 
zenship. Is any one entitled to proceed for its rescission unless the 
United States themselves, or by their authorlzation? No précèdent, 
no text writer, and no rule of law is cited which justifies us in aiiswer- 
ing this question afQrmatively. The fundamental principle that, in 
the absence of a statute of authorlzation, only the United S;tates can 
proceed judicially to recall or rescind franchises granted by them, has 
peculiar force with référence to citizenship. as to which so great a 
variety of interests, political and individual, of high importance, is con- 
cernée! that the jurisdiction of inquiry should be especally flxed and 
limited. Even when proceeding diplomatically, and in their relations 
with foreign powers, the United States reserve to themselves the ex- 
clusive right to question the naturalization proceedings of their local 
tribunals. So far as we can discover, there has been no décision of 
any court of authority on the précise case before us; but whatever 
précédents there are f avor the views we hâve expressed. Pétition dis- 
missed, with costs for the respondent 



UNITED STATES V. JEWETT. 

(Circuit Court, D. Massachusetts. December 4, 1897.) 

No. 1,808. 

1. Nationaij Banks— Embezzlement— Agent in Liquidation. 

Bev. St. § 5209, making embezzlement, abstraction, or wlllful misappUca- 
tlon of the property of a national banking association by an offlcer or agent 
a misdemeanor, appUes to an agent In liquidation appointed by the stock- 
bolders. 

2. SaME— INDICTMBNT. 

Averments in an indictment that the défendant was appointed agent In 
liquidation for a national banking association, and accepted that office, are 
not inconsistent with further averments that he afterwards acted as prési- 
dent, clerk, and dlrector of the association. 
8. Samb— Chargins Rbcbipt of Property in Différent Capacities. 

An indictment against a défendant for the embezzlement and abstrac- 
tion of the property of a national banking association Is not demurrable be- 
cause it charges the recelpt of the property by him In différent capacities, 
both as an ofâcer and as an agent of the association. 

4. SaME — DUFLICITY. 

An averment in an indictment against an offlcer and agent of a national 
banking association that the défendant "did steal, abstract, take, and carry 
away" property of the association, does not charge two offenses. 
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5. SaME — SUFFICIBNCY OF AVERMENTS— DESCRIPTION OF OFFENSE. 

An allégation that défendant, an otficer and agent of a national banking 
association, did secretly, in a manner and by particulars to tlie jurors un- 
known, wilIfuUy, unlawfully, and fraudulently couvert to bis own use, and 
misapply, from said association to bimself, certain funds, sufilciently 
charges the ofEense of "wlUful mlsapplication" of property, under Bev. St. 
§5209. 

William S. Jewett was indicted for embezzlement, abstraction, and 
willM misapplication of the property of the Lake National Bank of 
Wolfborough, N. H. This hearing is upon démarrer to the indict- 
ment. 

William S. B. Hopkins and HoUis R. Bailey, for plaintift'. 
Boyd B. Jones, U. S, Atty,, and John H. Casey, Asst. U. S. Atty. 

BROWN, District Judge. This indictment contatns 96 counts 
under section 5209 of the Revised Statutes of the United States, in 
which are charged embezzlement, abstraction, and willful misappli- 
cation by the défendant of the property of the Lake National Bank of 
Wjolfborough, N. H. In each count it is alleged that, before any of 
the acts charged to hâve been committed by the défendant, the 
stockholders of the Lake National Bank had voted to go into liqui- 
dation and had appointed the défendant Jewett agent in liquidation. 
The défendant contends upon demurrer that section 3209 applies. 
only to going banks, and not to a bank in volmitary liquidation, and 
that consequently the word "agent," in the section, does not include 
an agent for liquidation. I am of the opinion, however, that such an 
agent is within the statute. The vote of the stockholders does not 
terminate the existence of the association. Though its transactions 
are restricted, it still exista as a légal person capable of acting by an 
agent; and the défendant was, upon the allégations of the indict- 
ment, the agent of the association, though appointed for a spécial 
purpose by the vote of its stocldiolders. National Bank v. Insurance 
Co., 104 U. S. 54, 74; First Nat. Bank of Bethel v. Pahquioque Bank, 
14 Wall. 383; Rev. St. §§ 3221-3224. Moreover, I see no reason to 
doubt that an agent in liquidation, equally with an agent for ordinary 
business, is within the spirit of the section, as well as within its ex- 
press terms. The protection afforded by the statute against embez- 
zlelnent, abstraction, or willful misapplication of the property of the 
association should be held, in the absence of reasons to the contrary, 
to continue as long as the necessity for such protection exists. 

It is further urged upon demurrer that the averments that Jewett 
was appointed agent in liquidation, and accepted that office, are in- 
consistent with averments that he afterwards acted as président, 
clerk, or director, and that the counts containing such averments are 
bad for repugnancy. As the appointment of an agent in liquidation 
does not terminate the existence of the association, though it restricts 
its transactions, so it does not terminate the oflQcial character of its 
ofBcers, though it may lirait their powers. There is no légal impossi- 
bilitv that au agent in liquidation should be also président, director, 
and^clerk. U. S. v. Northway, 120 U. S. 328, 329, 7 Sup. Ct. 580. 
The limitation of the lawful powers of the offlcér does not limit the 
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power of the individual holding the office to commit the offenses pun- 
ishable under section 5209, nor does the appointment of an agent in 
liquidation necessarily deprive the officiai of his spécial facilities for 
appropriating the bank's propertj, or afford a reason for excepting 
him from the opération of a statute which in terms makes him amen- 
able so long as he holds a certain office. If it is intended to argue 
that after his appointment as agent the défendant could receive, hold, 
or apply the funds in no other capacity, and that, theref ore, an aver- 
ment that he aiso received or held or applied them as président and 
clerk, is the statement of a légal impossibility, such argument, even 
if its premises are conceded, does not support the demurrer, but 
would lead merely to the rejection, as surplusage, of the words alleg- 
Ing the légal impossibility. As the offense is the same, and punish- 
able in the same way, whether one or ail of the allégations of his 
officiai position are true, and as he is fully apprised that proof may 
be offered of each, the défendant is not prejudiced in his défense by 
uniting to a charge of the offense three distinct grounds for holding 
him amenable under the statute. 

The défendant also claims that certain of the counts are bad for 
duplicity, in that they contain a charge of the common-law crime of 
larceny, joined with a charge of the statutory crime of abstracting. 
The allégation is that the défendant "did steal, abstract, take, and 
•carry away." The terms "steal, take, and carry away," however, do 
not charge an offense other than that denoted by the word "abstract." 
The Word "abstract" covers the offense of larceny, which is but one 
form of the offense of abstraction. U. S. v. Northway, 120 V. S. 327, 
7 Sup. et. 580. Whether it be held that the word "steal" is used to 
apprise the défendant of the particular Mnd of abstraction with 
which he is chargea, or that it is merely an allégation of what is in- 
cluded within the term "abstract," and which can theref ore be rejected 
as surplusage, it cannot be said, in either view, that the counts charge 
the défendant with two distinct offenses. To certain counts, charg- 
ing that said Jewett did secretly, in a manner and by particulars and 
in a mode to the jurors unknown, knowingly, willfully, unlawfully, 
and fraudulently couvert to his own use, and misapply, from said as- 
sociation to himself, certain funds and crédits, it is objected that they 
violate the rule stated in Batchelor v. U. S., 156 U. S. 426, 15 Sup. Ct. 
446, that the words "willfully misapply" must be supplemented by 
further averments, showing how the misapplication was made, and 
that it was an unlawful one. The concluding paragraph of the opin- 
ion in Batchelor v. U. S., supra, is as f oUows : 

"Such belng the nature and effect of the spécifie allégations in the indictment 
as to the manner in which the défendant acted, there are no sums, clearly and 
sufficlently speclfled, to which can be referred the concluding averment, 'ail 
of which said sums were misapplied willfully, and in the manner aforesaid, 
out of the moneys, funds, and crédits of said association,' and were eonverted 
to the defendant's use, beneflt, and advantage, with the intention to injure 
and defraud the association and îts depositors, and other persons and corpora- 
tions doing business with it." 

The implication of this language is that the allégation that the 
sums were eonverted. to the defendant's own use, etc., with intent to 
defraud, etc., might meet the requirement of "averments to show 
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how the misapplication was made, and that it was an unlawfnl one." 
In Evans t. U. S., 153 tJ. S. 584, 14 Sup. Ct. 934, 939, an indictment 
was sustained in which. thé spécification of the method of misappli 
cation was in the words, "by surrendering and delivering the note of 
Evans, without receiving payment therefor for the bank." The in- 
dictment was sustained, not because of the allégation of spécifie facts 
by themselves neeessarUy constituting an offense, since the acts al- 
légea were in themselves indiffèrent, but because misapplication was 
chargea, and the essential ingrédients set forth. The court says 
(page 590, 153 U. S., and page 937, 14 Sup, Ct.): 

"Bvery élément of the offense being set forth In the earller part of the count, 
there was no necessity of repeating It when the particular crédit misapplied is 
described, nor of negatlvlng every possible theory consistent with an innocent 
delivery of the note to the défendant. * * * The gênerai words of a fraudu- 
lent misapplication to the use and beneflt of the défendant, and of an intent 
by so doing to defraud the bank, are of themselves Inconsistent with an honest 
purpose." 

The charge was substantially in the language of the statute, with 
the addition of the necessary ingrédient of a conversion with fraudu- 
lent intent. U, S. v. Britton, 107 U. S. 655, 2 Sup. Ct. 512; Coffin v. 
U, S., 156 U. S. 432, 448, 15 Sup. Ct. 394. 

I find no necessary inconsistency between an allégation that the 
défendant did misapply and couvert to his own use certain property, 
and an allégation that the grand jury is ignorant of the exact means 
whereby the misapplication and converaion were effected. Even 
should a défendant conceal or destroy ail évidence of the détails of the 
particular transaction, the gênerai fact that assets of the bank in 
his possession had been misapplied and converted to his own use, with 
intent to defraud, might be clearly established. The counts 91, 92, 
93, 94, 96, distinctly charge misapplication and conversion of assets 
of the bank to the use of the défendant, and thus show that the act 
charged was not maladministration, but the criminal misapplication 
punishable by section 5209. Upon the authority of Evans v. U. S., 
153 U. S. 584, 14 Sup. Ct. 934, 939, I am of the opinion that thèse 
counts should be sustained. 

Other causes of demurrer do not require spécial considération. As 
was said in Cochran v. U. S., 157 U. S. 286, 290, 15 Sup. Ct. 630: 

"Few Indictments under the national banklng law are so skillf ully drawn as 
to be beyond the hypercrlticism of astute counsel,— few which might not be 
made more deflnite by additional allégations. But the true test is, not whether 
It might possibly hâve been made more certain, but whether it contains every 
élément of the offense intended to be charged, and sufflciently apprises the 
défendant of what he must be prepared to meet, and, in case any other proceed- 
ings are taken against him for a similar offense, whether the record shows with 
accnracy to what extent he may plead a former acquittai or conviction." 

I am of the opinion that, upon applving this test, it will be found 
that each of the counts in the indictment contains every élément of 
the offense intended to be charged, apprises the défendant what he 
is to meet, and will fully protect the défendant if pleaded to a subsé- 
quent indictment. The demurrers are therefore overruled. 
84 F.-IO 
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UNITED STATES v. SHOBMAKHR. 

(Circuit Court, S.D. New York. December 9, 1B97.Ï 

No. 1,897. 

OusTOUs DtTTiBs — Pboprietart Pbbpabation. 

A préparation called "Bovrill Wine," labeled "Nutritlous Tonlc," com- 
posed ot port wlne, extract of beef, and extract of malt, and eontalnlng 
17.90 of alcohol, was dutiable under paragraph 74 of the act of 1890, as a 
proprletary préparation containing alcohol, and not under paragrapli 336, 
providing for stlU wines, etc. 

This "was an appeal by the United States from a décision of the 
board of gênerai appraisers in respect to the classification for duty 
of certain imported merchandise. 

James T. Kensselaer, Asst. U. S. Atty. 
Albert Comstock, for défendant 

WHEELER, District Judge. The tariff act of 1890 provides for 
a duty, by paragraph 74, on ail médicinal préparations, including médi- 
cinal proprietary préparations of which alcohol is a component part, or 
in the préparation of which alcohol is used, not specially proTided for in 
this act, 50 cents per pound; and by paragraph 75, on the same "of 
which alcohol is not a component part, thirty-flve per centum ad 
valorem" ; and, by paragraph 336, still wines, including ginger wine or 
ginger cordial and vermuth, in casks, 50 cents per gallon; in bottles or 
jugs, per case of one dozen bottles or jugs, pontaining each not more 
than one quart, and more than one pint, or twenty-four bottles or 
jugs, containing each not more than one pint, $1.60 per case. 

The défendant imported a préparation called "Bovrill Wine," 
labeled "Nutritions Tonic," composed of port wine, extract of beef, 
and extrâct of malt, and containing 17.90 of alcohol, which is about 
the same proportion of alcohol as is contained in port wine. It 
has been assessed as a still wine, under paragraph 336. That, with 
this quantity of alcohol, it may be assessed as an alcoholic compound, 
is shown by Mackie v. Erhardt, 23 0. C. A. 351, 77 Fed. 610. Still 
wines are provided for with sparkling wines, as beverages, and do 
not seem to include such spécial préparations as this, except those 
mentioned. Therefore this should hâve been assessed as a pro- 
prietary préparation containing alcohol, under paragraph 74. Déci- 
sion reversed. 



SANDOW v. UNITED STATES. 

(Circuit Court, S. D. New York. December 0, 1897J 

No. 1,881. 

CtJBTOMB DUTIEB — CLASSIFICATION — ImPLEMENTS OF OCCUPATION. 

Articles properly classiflable as Implements of occupation, which arrlved 
sometime after the owner by a différent ship, becausé the shlp in which 
he came refused to carry them, were not entltled to free entry, under para- 
graph 686 of the act of 1890, which provldes for free admission of imple- 
ments of occupation "in the actual possession at tbè tlme of persona arrlv- 
Ing in the United States." 



DNITBD STATES V. BEEWEB. 147 

S. Samb-t-Cabriage Hobses. 

Family carrlage horses used as such abroad were entitled to free entry, 
under paragraph 516 of the act of 1890, as "household effects." 

This was an appeal by Eugène Sandow from a décision of the board 
of gênerai appraisers as to the classification for duty of certain horses 
brought to this country by him. 

Albert Comstock, for plaintiff. 

James T. "Van Eensselaer, Asst. U. S. Atty. 

WHEELEB, District Judge. Thèse are horses conceded, in argu- 
ment, to hâve been so trained and used in exhibitions as to be imple- 
ments of occupation of the plaintiff. The ship in which he came 
would not bring them, and they arrived otherwise a few days after 
he did. They were not in his possession as of a person at tiie time 
"arriving within the United States," within the requirement of para- 
graph 686 of the actof 1890, for he was not then arriving, but had 
arrived some time before. Eosenfeld v. U. S., 13 C. C. A. 450, 66 Fed. 
303. The évidence taken in this court shows that they had been 
used abroad as family carriage horses for three years before being 
brought to this country. Arthur v. Morgan, 112 U. S. 495, 5 Sup. Ot. 
241, shows that a family carriage used abroad cornes within the words 
"household effects," of paragraph 516. The reasoning by which this 
conclusion is arrived at in that case would seem to include the car- 
riage horses necessary for the use of the carriage as well as the car- 
riage itself. This construction has been put by the treasury depart- 
ment on importations of carriage horses since that time. This déci- 
sion and the course of the department seem to require that thèse 
horses should be classified Jis household effects, under paragraph 516. 
Décision reversed. 



TTNITBD STATES v. BEEWBB et al, 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,313. 

CUSTOMS DUTIES— CORBECTING InVOICB— BKIMPOKTATIONS. 

In an Invoice of reimported grain bags of American manufacture, a mis- 
take In namlng the vessel may be corrected by filing a new invoice, and the 
duties may then be remitted. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers allowihg the correction of the invoice 
of certain grain bags made in this country, and reimported, after 
having been sent abroad. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 
Stephen G. Clarke, for défendant. 

WHEELER, District Judge. The protest In thîs case raised the 
question as to remission of duties on grain bags exported from this 
country and returned. The board of gênerai appraisers allowed an 
error in the name of the vessel in one of the invoices to be corrected, 
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and the duties to be remitted. This appeal is made by the govern- 
ment against that remission. To allow tbe correction of an invoice 
by filing a new one seems to be proper, and the décision of the board 
of gênerai appraisers is afïirmed, for the reasons stated by them. 
Décision afiQrmed. 



HAULENBEOK v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,102. 

CusTOMS DuTiBS— Classification— Olivb Pits. 

Olive plts ground were not dutiable under section 4 of the act of 1890, 
but under paragrapli 24, which provides, among otlier things, for nut galls, 
nuts, seeds, etc., wliicb are not edible, but which hâve been advanced in 
value or condition by reflning, grinding, etc. 

This was an appeal by J. W. Haulenbeck from a décision of the 
board of gênerai appraisers as to the classification for duty of cer- 
tain imported goods. 

Everit Brown, for plaintiff. 
Henry 0. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. This importation is of olive pits 
ground. They are not edible. They were assessed under section 
4, against a protest that they corne under paragraph 24 of the act of 
1890, which provides for — 

"Drugs, such as barlis, beans, berries, balsams, buds, bulbs and bulbous 
roots and excrescences, such as nut galls, fruits, flowers, dried fibre grains, 
gums, and gum reslns, herbs, leaves, lichens, messes, nuts, roots and stems, 
spices, vegetables, seeds (aromatic, not garden seeds), and seeds of morbid 
growth, weeds, woods used expressly for dyeing, and dried insects, any of the 
foregoing which are not edible, but which hâve been advanced^ in value, or 
condition, by refining, or grinding, or by other process of manufacture." 

It seems to fall within this class, as not edible, but advanced in 
manufacture by grinding. 
Décision reversed. 



TJNITED STATES v. FENSTERBR et al. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,400. 

Cdstoms Duties— Classification— MAN0FACTUBES of Qlass. 

Oval glass blanks blown in molds, to be finlshed by cutting Into dlshes 
for table use, were dutiable as "manufactures of glass," under paragraph 
102 of the act of 1894, and not as glassware, under paragraph 88. 

This was an appeal by the United States from the décision of the 
board of gênerai appraisers in respect to the classification for duty of 
certain articles of glass imported by Pensterer & Ruhe. 

James T. Van Rensselaer, Asst. U. S. Atty. 
Everit Brown, for défendants. 



BREWEE V. UNITED STATES. 149 

WHEELER, District Judge, Paragraph 88 of the tariff act of 
1894 provided for duties on "green and colored, molded, or pressed, 
and fiint and lime glass bottles," and on "ail other plain green and 
colored, molded, or pressed, and flint lime and glassware." In this 
last clause the last "and" and "flint" are transposed, and concedeàly 
it should read, "and flint and lime glassware." And paragraph 102 
provides for duties on glass Windows, and parts thereof, and mirrors 
with or without frames or cases, "and ail manufactures of glass, or of 
which glass is the component of chief value, not specially provided 
for in this act." Thèse articles are oval glass blanks, blown in molds, 
for finishing by cutting into dishes for table use. They were classi- 
fled as glassware under paragraph 88, against a protest that they 
were manufactures of glass under paragraph 102; and the protest bas 
been sustained. The question now is whether they are to be classi- 
ôed with glassware, or with manufactures of glass, under thèse respec- 
tive paragraphs. They were of glass, and had been manufactured 
to some extent, and were, therefore, manufactures of glass. They 
were not completed for their intended use, and would be sought for 
by manufacturers of, and not dealers in, glassware; and they seem to 
bie materials for glassware, rather than glassware itself. Décision 
affirmed. 



BEEWEK et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. Deeember 9, 1897.) 

CuBTOMs DuTiBS— Flour Bags Reimported. 

Flour bags, shown by proof according to tbe treasury régulations to bave 
been made In this country, were entitled to free entry, under paragraph 387 
of the act of 1894, though the marks on some of the bags did not corre- 
spond to those in the invoices. 

This was an appeal by Brewer & Bros, from a décision of the board 
of gênerai appraisers in respect to the classification for duty of cer- 
tain flour bags. 

Stephen G. Clarke, for plaintiffs. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

WHEELER, District Judge. This importation was of flour bags 
exported from this country, and assessed properly, unless they were 
duty free, as returned to this country under paragraph 387 of the 
tariff act of 1894. That they were the product of this country, and 
exported and reimported, in fact, ia not questioned. Ail the afiS- 
davits and proceedings were taken by the importer that were required 
by that paragraph, and the treasury régulations under it. Free en- 
try was refused, and the duty assessed, because the marks on many 
of the bags did not correspond to those in the invoices. That does 
not show that the bags were not of American manufacture. It only 
shows that some mistake, probably, was made about them. They 
were none the less free, as the product of this country, exported and 
returned, because they had been wrongly marked. The régulations 
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having been fully complied with, and they having been returned by 
the appraiser as the product of tbis country, tbey shouid bave been 
allowed to come in free. Décision rêver sed. 



BECK V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

CusTOMS DuTiBs— Classification— Thorodqhbred Horses. 

In order that a horse of pure breed, imported specially for breedlnj? pur- 
poses, shouid be entitled to frëe entry, under paragrapb 482 of the act of 
1890, It was requislte that proofs of pedigree and Identity, as prescribed 
by the second proviso to that paragraph, shouid be furnished to the cus- 
toms offlcers; and, îf thls were not done, It was proper to assess the ap- 
proprlate duty, and such assessment coUld not thereafter be disturbed by 
the court on proofs of pedigree, etc., produced before It. 

Tbis was an appeal by Leopold Beck from a décision of the board 
of gênerai appraisers as to the classification for duty of a horse im- 
ported by him. 

Walter Large, for plaintiff. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. Paragraph 482 of the tariff act of 
1890 proyides: 

"Any animal Imported specially for breedlng purposes shall be admltted 
free: provided, that no such animal shall be admitted free unless pure bred 
of a recognlzed breed, and duly registered In the book of record established for 
tha,t breed: and provided fiirther, that certiflcate of such record and of the 
pedigree of such animal shall be produced and submitted to the customs otB- 
cer, duly authentlcated by the proper custodian of such book of record, to- 
gether with the affldavit of the owner, agent or importer, that such animal ia 
the identlcal animal described in sald certiflcate of record and pedigree." 

One horse îs claimed to be free nnder that paragraph. The owner 
did not, however, at any time when the matter was before the cus- 
toms offlcers, produce the proof required by the second provision of 
that statute. The horse could not be free without that proof. The 
assessment of duty was, therefore, correct when made. Some proof 
has since been taken in this court, but that does not show that the 
assessment was not correct when made. This court, sitting on ap- 
peal, is not a customs offlcer, to whom the évidence must, by the ex- 
pressed provision of the statute, be submitted; and can only décide 
whether the proper proof was produced before the customs offlp«rs, 
as the law required. It was not, and the décision of the board was 
correct. Décision affirmed. 
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HBRMANN et al. y. UNITED STATES. 
(Circuit Court, S. D. New ïork. December 9, 1897.) 

1. CnSTOMS DOTIBS— CONCLCSIVBNESS OF APPBAISEMEIST. 

While an appraisement Is final and not reviewable by tbe courts, yet the 
alleged inclusion of something not properly a part of market value, anâ 
not dutiable at ail, may be challenged by protest, and re-examined by the 
courts on appeal. Oberteuffer v. Robertson, a Sup. Ct. 462, 116 U. S. 499, 
foUowed. 

2. Samb— Commissions. 

Commissions, constituting part of the expense of obtaining goods, can- 
not be added in ascertaining market value. 

This was an appeal by Hermann, Sternbach & Co. from a décision 
of tlie board of gênerai appraisers in respect to the assessment of 
duties on certain merchandise. 

Stephen G. Clarke, for plaintifEs. 
Max J. Kohler, Asst U. S. Atty. 

WHEELEE, District Judge. The plaintiffs protest that commis- 
sions hâve been added to market value, and that duties hâve been 
assessed upon them as such. Question is made whether this court 
has, by appeal, any jurisdiction of this matter. That the appraise- 
ment of the goods is final and conclusive, and cannot be re-examined 
hère, seems to be quite plain ; but that the claimed inclusion of some- 
thing not properly a part of market value, and not dutiable at ail, 
may be challenged by a protest and re-examined hère on appeal, seems 
equally conclusive. Oberteuffer v. Kobertson, 116 U. S. 499, 6 Sup. 
Ct. 462. That the actual value of the goods themselves in the Whole- 
sale markets of the country from whence imported is the dutiable 
value, without référence to the cost, or expenses of purchasing or ob- 
taining them there, seems also to be well settled by that case. 

The question hère is whether commissions, as such, as a part of the 
expense of obtaining the goods, hâve been added to, or made an élé- 
ment of, that, in arriving at the amount on which the duties hâve 
been assessed. Commissions were specifled in the invoicea The 
testimony of those concerned in making the invoices has been some- 
what considered, not for the purpose of any reappraisement, but to 
ascertain whether the commissions were, in fact, omitted. They do 
not appear to hâve been entered as a part of the market value of the 
goods themselves, but as an élément in the cost of the purchase. 
They were omitted by the appraiser, and in part restored by direc- 
tion of the board on each of two of the invoices to "add to entered 
value amount improperly deducted as commission, 2|,^," and were 
included by similar directions, or by computations upon them in 
others. 

The opinion of the board, by Wilkinson, gênerai appraiser, says: 

"The protest is agalnst the assessment of duty by the collecter on the valua- 
tjon of. certain worsted goods as found by a board of gênerai appraisers. The 
appellants assert that duty was assessed upon 'a portion of the nondutiable 
commission,' and claim that only the value of the goods, as entered, is subject 
to duty. The importera appealed from the, valuation of the local appraiser 
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for reappraisement, and then from the décision of the gênerai appraîser to 
a board of gênerai appraisers. Section 13, Act June 10, 1890, provides that 
the décision of a board of gênerai appraisers on such an appeal 'sball be final 
and conclusive as to the dutlable value of such merchandlse.' We find, as 
facts, that the board of gênerai appraisers made a décision upon the dutlable 
value of the merchandlse in question, and that the collecter assessed duty 
upon the valuatlon thus retumed. In the absence of any évidence to impeach 
the reappraisement proeeedings or the décision of the board of gênerai ap- 
praisers, we hold that the décision of the board as to the dutlable value is 
final, and that duty was properly assessed. The protest Is overruled accord- 
Ingly." 

This shows that the board, in reviewing the proeeedings, consid- 
ered the appraisal conclusive, without référence to what there 
might hâve been drawn into it whether properly a part of the actual 
market value of the goods or not. They did not flnd that the actual 
market value was what the commissions would make the entered 
value amount to, but only that the appraisal was made. The com- 
missions so appear to hâve gone into the market value as such, and to 
hâve had a duty assessed upon them, which was not properly assessa- 
ble. The commissions should be rejected in reliquidation. Déci- 
sion reversed. 



WILKENS et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

CnsTOMB DuTiEs— Classification— KiTTUii. 

Kittul, belng the flber of the leaf stocks of the jaggery palm of Bast 
India, which has been combed between steel brushes with a little oil to 
soften It, and also slightly colored, and made straight for bunching by 
lengths for brushes, was dutlable, under the 20 per cent, clause of section 4 
of the act of 1890, as an article "manufactured in whole or in part," and 
not under the 10 per cent, clause, covering "unmanufactured articles," nor 
under paragraph 597, as a fibrous vegetable substance not specially pro- 
vlded for, nor under paragraph 653, as "vegetable substances," unmanu- 
factured, not otherwlse specially provlded for. 

This was an appeal by Wilkens & Oo. from a décision of the board 
of gênerai appraisers as to the classification for duty of certain im- 
ported merchandise. 

W. Wickham 8mith, for plaintiffa. 
Max J. Kohler, Asst. U. S. Atty. 

WHEELER, District Judge. The article in question hère !s Mt- 
tul, which is of the flber of the leaf stalks of the jaggery palm of 
East India. It is taken to England, and dressed by being combed 
between steel brushes with a little oil to soften it for taking ont 
kinks and curls, slightly coloring it, and making it straight for bunch- 
ing by lengths for brushes. The tariff act of 1890, by section 4, 
provided for a duty on "ail raw or unmanufactured articles not 
enumerated or provided for," of 10 per cent, ad valorem, and on "ail 
articles manufactured in whole or in part," of 20 per cent, ad valorem; 
and by paragraph 597 made sunn, "and ail other textile grasses, or 
flbrous vegetable substances, unmanufactured, or undressed, not spe- 
cially provided for," and by paragraph 653, "moss, sea weeds and 
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vegetable substances, crude or unmanufactured, not otherwise spe- 
cially provided for," free. A duty of 20 per cent, was exacted under 
section 4, and protests referring to thèse paragraphe of the free list 
and to the 10 per cent, clause of section 4 were overruled. This 
seems to be a flbrous vegetable substance, and would fall under 
paragraph 597 but for the process which it has undergone, that does 
not leave it undressed. The flbrous vegetable substances of this 
paragraph are more definite than the gênerai vegetable substances 
of paragraph 653, and take this article, as one otherwise specially 
provided for, out of that paragraph. Section 4 contrasts the "un- 
manufactured articles" of the 10 per cent, clause with "articles manu- 
factured in whole or in part," of the 20 per cent, clause, and those 
of the former must be whoUy unmanufactured, in order to give the 
words of the latter full effect. Thèse bunches of dressed and as- 
sorted flbers had been advanced somewhat by manufacture f rom their 
raw State, and could not justly be said to be wholly unmanufactured, 
but were actually in part manufactured. Décision affirmed. 



ROSS et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. December 9, 1897.) 

CnSTOMS DUTIBS— CLASSIIflCATION— GLASS ViALS PiLI^KD. 

In paragraph 88 of the act of 1894, providlng for dutles on glasa bottles, 
the words, contained In the first clause, "whether fiUed or unfilled, and 
whether their contents be dutiable or free," apply only to the precedlng 
enumerated articles, and not to vials, which are provided for in the fol- 
lowing clause. Therefore vials holding from a quarter of a pint to a pint, 
and Imported fiUed wlth soda water, were entitled to free entry, along wlth 
their contents, under paragraph 555; being the proper and necessary cov- 
ering thereof . 

This was an appeal by Ross & Bro. from a décision of the board 
of gênerai appraisers in respect to the classification for duty of cer- 
tain glass vials, imported, fllled with soda water. 

Edward Hartley, for plaintiffs. 

James T. Van Rensselaer,,Asst. U. S. Atty. 

WHEELER, District Judge. The tarifl act of 1894 provided for 
duties on: "(88) Green and colored, molded, or pressed, and flint 
and lime glass bottles, holding more than one pint, and demijohns 
and carboys, covered or uncovered, whether fllled or unfilled, and 
whether their contents be dutiable or free, and other molded, or 
pressed, green and colored, and flint or lime bottle glassware, not 
specially provided for in this act, three f ourths of one cent per pound ; 
and vials, holding not more than one pint and not less than one 
quarter of a pint, one and one eighth cents per pound," — andj by 
paragraph 555, left minerai waters, and "lemonade, soda water, and 
ail similar waters," free. This importation was of soda water, in 
oval, glass vessels, holding not more than one pint, and not less than 
one-quarter of a pint, which would properly be called "vials." The 
contents were admitted free, but duty was exacted on the bottles, as 
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such. They are the usual and necessary coverings for the soda, and 
are therefore not dutiable as unnecessary coverings. The question 
is whether such vials, âlled, are dutiable as such, under paragraph 
88. The words "whether fllled or unflUed, and whether their con- 
tents be dutiable or free," in the flrst clause of that paragraph, seem 
to apply only to the preceding articles of that paragraph. That 
classification is not extended to, and does not relate to, the clause 
concerning viaJs. Therefore no duty seems to be exacted, by that 
paragraph, on filled vials, when they are the necessary and proper 
coverings or containers of their contents. Décision reversed. 



UNITED STATES v. SIMON et al. 

(Circuit Court, S. D. New York. December 9, 1897.) 

CtrsTOMS DoTiEs— Classification— India Rubber Tubikg. 

India rubber tubing, In meter lengths, colored, clilefly used in mabing 
stems of artiflclal flowers, were dutiable as manufactures of India rubber, 
under paragraph 460 of the aet of 1890, and not as parts of artiflcial 
flowers, under paragraph 443, not belng any finished part of an artiflcial 
flower. 

This was an appeal by Simon & Oo. from a décision of the board 
of gênerai appraisers as to the classification for duty of certain im- 
ported merchandise. 

Stephen G. Olarke, for plaintiflfs. 
Henry D. Sedgwick, Asst. U. S. Atty. 

WHEELEE, District Judge. This importation is of small India 
rubber tubing, in meter lenigths, colored, the chief use of which is 
for the making of the stems of artiflcial flowers. They hâve been 
classified as parts of artiflcial flowers, under paragraph 443 of the 
tariff act of 1890, against a protest that they are manufactures of 
India rubber, under paragraph 460. Cadwalader v. Wanamaker, 
149 U. S. 532, 13 Sup. Ot. 979, 983, and Magone v. Wiederer. 159 
U. S. 555, 16 Sup. et. 122, are relied upon to support this décision. 
The former was one of the hat-trimmings cases, and covered ma- 
terials for hats. The latter was for glasses which had been made 
for parts of clocks, as to which the case showed "that the pièces had 
been eut and manufactured to sizes suitable for clocks, and that the 
edges had been ground and beveled so as to cause the glass to be 
ready for fltting into the dials and frames of the clocks. for which 
the glasses had been in advance prepared; in other words, that the 
glass was a finished product, ready for use in clocks, without any 
further labor or préparation whatever." The paragraph under 
which this manufacture was assessed does not provide a duty on 
materials for artiflcial flowers, but for parts of artiflcial flowers, 
which distinguishes this importation from that in the former case ; 
and this tubing is not any flnished part of an artiflcial flower, but is 
merely a màterial from which the stems, as such a part of an artifl- 
cial flower, can be made. As this tubing is not a part of an artiflcial 
flower, the protest should be sustained. Décision reversed. 
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MAVTNER V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

Cdstoms Dutiks— Classification— Fubs. 

Thibet furs, dressed on ttie skin, which had beea made up Into coats, 
and afterwards separated into parts for use as furs dressed on the skln, 
and not as coats, for wearing apparel, were dutlable as furs dressed on 
the skin, but not made up into articles, under paragraph 444 of the act of 
1890, and not as manufactures of fur not specially provlded for, under 
paragraph 461. 

This was an appeal by the importer from a décision of the board 
of gênerai appraisers in respect to the classification for duty of cer- 
tain imported furs. 

W. B. Coughtry, for plaintifiE. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

WHEELEE, District Judge. The tariff act of 1890 provided a 
duty on: "(444) Furs, dressed on the skin but not made up into 
articles, and furs not on the skin, prepared for hatters' use, twenty 
per centum ad valorem." And on : "(461) Manufactures of leather, 
fur, * * * not specially provided for in this act, thirty-flve per 
centum ad valorem." The plaintiff imported Thibet furs, dressed on 
the skin, which had been made up into coats, and afterwards sepa- 
rated into parts for use as furs dressed on the skin, and not as coats, 
for wearing apparel, They were assessed, under paragraph 461, as 
manufactures of fur, against which the importer protested that they 
were now furs dressed on the skin, not made up into articles, under 
paragraph 444. That they had been made up into articles would 
not make them dutiable as such articles after they had been sepa- 
rated into the materials from which they had been made, in the f or- 
eign country, and before importation. They had become what they 
were before, to be used, not as articles into which they had once been 
made, but as furs dressed on the skin; and they would seem to be 
dutiable only as such under paragraph 444. Décision of gênerai 
appraisers reversed. 



UNITED STATES v. GOODSELL et al. 

(Oircuit Court, S. D. New York. December 9, 1897.) 

No. 2,616. 

CusTOMS DuTiEs— Classification — Obaîjge Boxks Reimported. 

Boxes containing oranges, lemons, and limes, and the sides, tops, and 
bottoms of which are of thin wood of American manufacture, exported as 
shooks, are subject only to half-rate duties, under the proviso to paragraph 
216 of the act of 1894, although the spécifie proofs required by the treasury 
régulations were not produced to prove the fact of American manufacture. 

This was an appeal by Goodsell & Co. from a décision of the board 
of gênerai appraisers as to the duties payable on orange and lemon 
boxes, composed in part of thin wood of American manufacture, ex- 
ported as shooks. 
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Max J. Kohler, Asst. U. S. Atty. 
Albert Comstock, for appellees. 

WHEELEE, District Judge. Paragraph 216 of th.e tariff act of 
1894 provides for a duty on "oranges, lemons and limes in packages 
at the rate of eight cents per cubic foot of capacity; in bulk, one dol- 
lar and flfty cents per one thousand; and in addition thereto, a duty 
of thirty par centum ad valorem upon the boxes, or barrels, containing 
such oranges, lemons, or limes; provided, that the thin wood, so 
called, comprising the sides, tops and bottoms of orange and lemon 
boxes of the growth and manufacture of the United States, exported 
as orange and lemon box shooks, may be reimported in completed fonn 
filled with oranges and lemons by the payment of duty at one-half the 
rate imposed on similar boxes of entirely foreign growth and manu- 
facture." The board of appraisers found, "as a matter of incontro- 
verted fact, that ail the boxes returned on the invoices by the local 
appraiser as being 'thin wood American manufacture' are orange or 
lemon boxes, with thin wood composing the sides, tops, and bottoms, 
of the growth and manufacture of the United States, which were ex- 
ported as orange or lemon box shooks, and were reimported in com- 
pleted f orm, filled with either oranges or lemons" ; and sustained the 
protest against duty at full rate on similar boxes of entirely foreign 
growth and manufacture, and assessed the duty at one-half rate, ac- 
cording to the proviso of that section. 

The government claims the full duty, because régulations of the 
treasury department were not followed to prove the fact of American 
growth and manufacture; but this duty is fixed expressly by the stat- 
ute as to ail such shooks, without any référence to régulations. Thia 
statute could not be changea so as to apply to thèse shooks, which 
are partieularly provided for, without infringing upon the very stat- 
ute itself . MorriU v. Jones, 106 U. S. 466, 1 Sup. Ct. 423. 

Décision aflarmed. 



DE LUZE V. UNITED STATES. 
(Circuit Court, S. D. New York. Decemtier 9, 1897.) 

No. 2,297. 

CcsTOMs DuTiBS— Classification— Champagne Bottles. 

Champagne bottles, containing eliampagne, dutiable under paragraph 
243 of the act of 1894, were not separately dutiable under paragraph 88, but 
were free of duty. 

This was an appeal by De Luze from a décision of the board of gên- 
erai appraisers in respect to the classification of Champagne bottles 
imported filled. 

W. Wickham Smith, for plaintiff. 

James T. Van Eensselaer, Asst. U. S. Atty. 

WHEELEE, District Judge. The tariff act of 1894 provided for a 
duty on — 

"243. Champagne, and ail other sparkling wlnes in bottles, containing eaeb 
not more than one quart, and more than one pint, elght dollars per dozen," etc. 
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And on — 

"88. Green and colored molded or pressed and flint or lime glass bottles, hold- 
ing more than onç pint, and demijohns and carboys, covered or uncovered, 
whether fllled or unflUed, and whether their contents be dutlable or f ree, and 
other molded or pressed green and colored and flint or lime bottle glassware 
not specially proTided for in this act, three-fourths of one cent per pound," etc. 

The plaintifE imported Champagne in bottles, which is stipulated to 
hâve been correctly assessed under paragraph 243, and that the bot- 
tles hâve been correctly assessed under paragraph 88, unless they 
were free, as protested. The tarifl act of 1870 provided a duty of 
three cents for each bottle in v?hich wines, brandy, and other spiritu- 
ous liquors were imported. De Bary v. Arthur, 93 U. S. 420. That 
provision was continued in the tariff act of 1883, and dropped from 
the tariff act of 1890 without any new provision in its place. Lay- 
ing a duty on Champagne in bottles by the dozen would seem to pre- 
clude the application of any gênerai duty on the Champagne bottles, 
and the dropping of that spécifie provision for a duty on bottles seems 
to imply that thereafter no duty on Champagne bottles was to be as- 
sessed. Décision of gênerai appraisers reversed. 



SEHLBACH et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

CusTOMS Ddties— Classification— Alizaeine Blue. 

Allzarine blue, of a new form, not known at the time of the passage of 
the act of 1890, was nevertheless dutiable as such, under paragraph 478, 
and not as a coal-tar color, under paragraph 18. 

This was an appeal by Sehlbach & Co. from a décision of the board 
of gênerai appraisers as to the classification for duty of certain im- 
ported merchandise. 

Edward Hartley, for plaintiffs. 

James T. Van Renselaer, Asst. U. S. Atty. 

WHEELER, District Judge. This is an allzarine blue. It was 
assessed as a coal-tar color, under paragraph 18 of the tariff act of 
1890, against a protest that it should be assessed under paragraph 
478, which provides specially for "allzarine blue." The proof shows 
that this particular form of allzarine blue was not known in commerce 
at the time of the passage of that tariff act, but it is of the same 
class of colors, although made in a différent way. It well falls within 
the same description. Pickhardt v. Merritt, 132 U. S. 252, 10 Sup. 
et. 80. Décision reversed. 
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SMITH et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,357. 

CusTOMS Dtitibs— Classipioatioît— Crocds. 

Crocus, which is a color, but is most largely used as a polishing powder, 
was dutiable as a color, under paragraph 61 of the act of 1890, under the 
words, "ail other paints and colors, wliether dry or mixed," and not under 
paragraph 133 and section 5, as dross reslduum from bumt pyrites, or as 
a nonenumerated article under section 4. 

Thia was an appeal by Smith & Co. from a décision of the board of 
gênerai appraisers as to the classification for duty of certain imported 
merchandise. The importation was described by the board of gên- 
erai appraisers as follows: 

"The merchandise is crocus. It was assessed for duty as a color at 25 per 
cent., under paragraph 61, Act Cet. 1890, and is claimed to be dutiable either 
at 75 cents per ton, under paragraph 133 and section 5, as dross or reslduum 
from burnt pyrites, or at 20 per cent., as a nonenumerated article, under sec- 
tion 4. It api)ears from the testimony that the residuum from burnt pyrites 
is valued at about 6 or 7 to 16 shillings a ton. By the application of labor, 
and at an expense of 20 or 30 shillings a ton, thls residuum is converted into 
crocus, a new article, having a dlstinctive name, character, and use. It also 
appears from the évidence introduced by the importer that crocus is used to 
the estent of about 80 per cent, as a polishing powder and 20 per cent, as a 
color.". 

The board further said: 

"Both claims are made under the clauses for nonenumerated articles. If 
it were necessary to apply the similitude clause, it would seem that crocus 
should be classified as a color, rather than as the residuum of burnt pyrites. 
But, as It is suitable for use, and Is largely used, as a color, there Is no neces- 
sity to apply the similitude clause. We find: (1) The article Is a polishing 
product; (2) it is a color. As colors are enumerated, we overrule the claim 
that the merchandise is dutiable under section 4 or section 6." 

Everit Brown, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. This article — crocus — ^is fonnd to be, 
and in fact is, a color, although it is much more largely used as a pol- 
ishing powder. Paragraph 61 of the act of 1890, which comes after 
several paragraphs as to colors, lays a duty on "ail other paints and 
colors, whether dry or mixed," etc., without référence to being any 
otherwise provided for; and this article is not by name otherwise pro- 
vided for. This duty is therefore directly applied to this article, with- 
out regard to its other uses. Décision affirmed. 



FLEiMING CEMENT & BRICK CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2.320. 

OnsTOMâ DuTiBS— Classification— Brick. 

Magnésie brick, which are not lire brick, were dutiable as brick, under 
paragraph 76 of the act of 1894, and not as "magnésie flre brick," under 
paragraph 77. 
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This was an appeal by thé Fleming Cernent & Brick Company from 
a décision of the board of gênerai appraisers in regard to the classi- 
fication for duty of certain brick imported by tbem. 

Stephen G. Clarke, for appellant 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. The tariff act of 1894 provides for a 
duty on "(77) magnésie fire brick." Thèse are magnésie brick, but are 
not fire brick, and so are not magnésie fire brick, and are not assess- 
able according to the protest under this paragraph. Décision af- 
firmed. 



PARK et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,595. 

CnsTCHs DuTiBS — Classificatioîï— Fruit Juicb. 

Strawberry and raspberry fruit juice, contalning no alcobol, was dutlable, 
under paragraph 247 of the act of 1894, as "other fruit juices, not speclally 
provlded for," contalning 18 per cent, or less of alcobol. 

This was an appeal by Park & Tilford from a décision of the board 
of gênerai appraisers in respect to the classification for duty of cer- 
tain merchandise imported by them. 

Edward Hartley, for appellants. 

Henry D. Sedgwick, Jr., Asst. U, S. Atty. 

WHEELER, District Judge. This is strawberry and raspberry 
fruit juice, containing no alcohol. It was assessed, under paragraph 
247 of the act of 1894, which provides for— 

"Cherry Julce and prune Juice, or prune wine, and other fruit juices not 
spedally provlded for in this act, contalning eighteen per centum, or less, of 
alcohol, flfty cents per gallon." 

This is claimed not to corne under this description, because it con- 
tains no alcohol, but that it is a nonenumerated manufactured article. 
No alcohol at ail is less than 18 per centum of alcohol, and makes 
this article come within the division provided for in that paragraph. 
It is a fruit juice. It contains less than 18 per centum of alcohol. 
Décision afSrmed. 



JACOT et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,476. 

CnsTOMs DuTiEs— Eeliquidation. 

Certain goods were imported in 1893, and the duties were liquidated and 
paid. One case of goods of the same involee weot to a bonded warehouse, 
and was wlthdrawn for consumption, under the act of 1894, and the duties 
on that case were reassessed at a redueed rate, under the latter act The 
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duties of the whole invoice were then added anew, without other changes, 
and the entry was stamped as reliquldated at tliat date. Held, that this 
action was not subject to protest, as a new assessment and reliquidation. 

This was an appeal by Jacot & Son from a décision of the board of 
gênerai appraisers in respect to a protest against an alleged reassess- 
ment and reliquidation as to certain marchandise imported by that 
flrm. 

Everit Brown, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse goods were imported in 1893, 
and the duties were liquidated and paid. One case of the goods of 
the same invoice went to a bonded warehouse, and was withdrawn 
for consumption, under the act of 1894, and the duties on that case 
were reassessed at a reduced rate, according to the provisions of that 
act. The duties of the whole invoice were then added anew, but no 
change was made in any but those upon that case, and the entry was 
stamped as reliquidated at that date. The importers protest against 
that as a new assessment and reliquidation of the whole invoice. 
But nothing whatever was done about the rate or classification of the 
goods in question, or any but those withdrawn from the bonded 
warehouse. Neither the adding up of thèse duties to obtain new to- 
tals, nor stamping the invoice as reliquidated, affected them in any 
way, and there was nothing then in regard to them to protest against. 
Décision affirmed. 



UNITED STATES v. WATSON et al. 

(Circuit Court, S. D. New Yorl£. December 9, 1897.) 

No. 1,232. 

CusTOMS Duties— Classification— Pbakl Haedening. 

Pearl hardening, an artiflcial snlphate of lime, obtained by precipitated 
carbonate of lime with dilute sulpliuric acid, was dutlable, under the act 
of 1890 as a nonenumerated manufactured article, and not under para- 
graph 97 as "plaster of Paris, or gypsum ground." 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers in respect to the classification for duty of 
certain merchandise imported by Watson & Co. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 
Stephen G. Clarke, for appellees. 

WHEELER, District Judge. This importation is pearl hardening. 
The report of the assistant appraisers shows : 

"It Is an artiflcial snlphate of lime obtained by precipitated carbonate of lime 
with dilute sulphuric acid. The carbonate of lime, from which this article 
is manufactured, is a by-product obtained in the manufacture of soda ash." 

It has been classifled under paragraph 97 of the tariff act of 1890 
as "plaster of Paris, or gypsum ground." It is not plaster of Paris, 
or gypsum ground, but a nonenumerated manufactured article, as 
claimed by the collector. Décision reversed. 
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UNITED STATES V. WAGNER. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,351. 

CusTOMS Ddties— Classification— LiTHOGBAPHic Cigar Labels. 

Lithographie cigar labels, prlnted in various colors, Including bronze, 
were dutiable at 20 cents per pound, under paragraph 308 of the act of 
1894, if, reckoning the bronze as two colors, the labels would baye less than 
ten colors, the bronze not being o£ chief value, nor prédominant. 

TMs was an appeal by the United States from a décision of the 
board of gênerai appraisers in respect to the classification for duty of 
certain lithographie cigar labels imported by Louis G. Wagner. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 
Edward Hai'tley, for défendant 

WHEELER, District Judge. Paragraph 308 of the tarifiE act of 
1894 provides for a duty on — 

"Lithographie dgar labels and bands, * * * if printed In less than ten 
colors, but not Including bronze or métal leaf printing, twenty cents per pound; 
ii; prlnted in ten or more colors or in bronze printing, but not Including métal 
leaf printing, thirty cents per pound; If printed, whoUy or part, in métal leaf, 
forty cents per pound." 

The évidence shows that in the trade bronze printing is taken as 
two colors; that in the styles of cigar labels imported, one (2514) was 
printed in red, blue, and gold bronze; 2,515 in red, black, and gold 
bronze; 2532C was printed in red, green, and gold bronze; and 2513C 
in red, blue, and gold bronze ; and, reckoning the bronze as two colors, 
none of them would hâve ten colors. The bronze does not appear to 
hâve been of chief value, nor prédominant. Therefore it appears to 
hâve been properly assessed at 20 cents per pound. Décision af- 
firmed. 



ST. LOUIS COESET CO. v. WILLIAMSON COESET & BEACE CO. et al. 

(Circuit Court, E. D. Missouri, B. D. December 4, 1897.) 

No. 3,902. 

Patents— Construction of Claims-Infringement— Corsets. 

The McCabe patent. No. 254,992, for an improvement in corsets, consist- 
Ing of a bip section composed of a stayed body, and a corded overlay ex- 
tending from the top of the bip section to about the waist Une, and then 
eut away over the bips so as to expose a portion of the section, is old as to 
both thèse éléments, and, if valid at ail, is limited to the spécial combina- 
tion employed therein. Hdd, therefore, that the patent was not infringed 
by a corset which lacks the élément of the bip section composed of a, 
stayed body substantially as described In the patent. 

This was a suit in equity by the St. Louis Corset Company against 
the Williamson Corset & Brace Company and others for alleged in- 
fringement of a patent for improvements in corsets. 

W. C. & J. C. Jones, for complainant. 
Geo. H. Knight, for défendants. 
84 F.— 11 
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ADAMS, District Judge. This is a suit to enjoin the alleged 
infringement of letters patent No. 254,992, issued to William Me- 
Oabe, for an improvement in corsets. The défenses are anticipa- 
tion and noninfringement. Tlie claim of the patent is for a combina- 
tion of two éléments: (1) A hip section composed of a stayed body ; 
(2) a corded overlay extendlng from the top of the hip section to 
about the waist Une, and then so eut away over the hip as to expose 
a portion of the section. This hip section is undeniably an old élé- 
ment It is described in the patent as "eut in the usual manner, 
from doubled fabric, so as to form pockets for the vertical stays, a, 
a, thèse pockets being formed in the usual manner by lines of stitch- 
ing securing the two parts together, and to leave a space between 
the lines of stitches for the insertion of the stays." From this de- 
scription, as well as from the évidence, it is clear that the flrst élé- 
ment consists of the well-knovs'n side or hip section of a corset made 
up in the usual way, with provision for vertical stays. The corded 
overlay constituting the second élément, according to the descrip- 
tion of the patent, is composed of two thicknesses of fabric, with 
séries of cords, or their équivalents, laid close to each other, and 
stitched betwéen the cords in the usual manner for making corded 
work. This is intended to give flrmness and strength to the side 
section over which it is placed, and the two éléments as combined are 
said to produce a new and bénéficiai resuit. 

It is familiar doctrine that the claims and spécifications of a pat- 
ent must be construed in the light of the state of the art as it ex- 
isted at the date of the patent. The McCabe patent, now under 
considération, was issued March 14, 1882, on an application flled. 
November 16, 1881. Prior to the last-mentioned date it appears that 
numerous patents had been granted to divers persons for alleged 
improvements in corsets. Of thèse, attention is called to the Adler 
patents, of dates February 1, 1881, and November 19, 1881, respec- 
tively, and the Allen patents, of dates November 16, 1880, and July 
20, 1880, respectively. Thèse Adler patents concem the hip sec- 
tions of the corset, and clearly contemplate vertical stays therein. 
Thèse stays are not exactly the same as in the McCabe patent, but 
are referred to only for the purpose of disclosing the state of the 
art in question at the time. The Allen patents relate also to the hip 
or side section of a corset, and clearly contemplate the use of an over- 
lying stiffening substance to serve the same gênerai purpose as that 
claimed to be subserved by the McCabe overlying device, called in 
the claim a "corded overlay." 

The proof f airly shows that the hip section, the vertical stays there- 
in, and the overlying stifEening pièce, had each and ail been well 
known to the art, and had been used to perform the same gênerai 
function which is claimed for the complainant's device, prier to the 
date of McCabe's application for the patent in suit. The best that 
complainant can claim for the McCabe patent is that thèse old élé- 
ments, in the particular combination therein employed, perform 
some new and useful function, and thereby create the novelty neces- 
sary to support the patent. It is very doubtful if this claim can be 
Bustained. The Allen patents, already referred to, seem to embody 



ST. LOUIS CORSET CO. V. WILLIAMSON COESBT & BEACE CO. 163 

practically ail the éléments of the McCabe combination. The gên- 
erai design and purpose contemplated in both. seem to be the same, 
and it is very doubtful if any materially new or useful resuit is 
achieved by the McCabe device. But the décision o£ the case does 
not dépend upon a flnding that the McCabe patent is void for want 
of novelty; in other words, that the invention of the patent was 
anticipated by Allen, as claimed by the défendants. The patent in 
suit, being a combination of old éléments, is not iiJringed by any 
device in which there is an absence of any essential élément of the 
patent. P. H. Murphy Mfg. Co. v. Excelsior Car-Eoof Co., 76 Fed. 
965. The spécification and description of the McCabe patent, to 
which the claim specifically refers, show, as already seen, that the 
élément of the side or hip section (upon which the other élément of 
an overlay is placed) is old. It is eut in the usual manner from 
doubled f abric. It is formed into pockets for the insertion of vertical 
stays in the usual manner, by Unes of stitches securing the two 
parts together. This is plain language, and clearly contemplâtes 
both the doubled fabric and the pockets for stays. According to 
the proof, this in itself would make a complète and merchantable 
corset. 

The défendants' corset, claimed to infringe the complainant's pat- 
ent, does not contain this élément, or any équivalent of it. There 
is but one thickness of fabric under défendants' overlay, and no 
stitches at ail to make pockets therein. The underlying fabric 
of défendants' corset seems to be employed only for the purpose of a 
framework on which to support the corded overlay. The corded 
overlay practically constitutes ail there is of the side section. I 
hâve not overlooked the qualification or limitation found in a subsé- 
quent part of the spécification of complainant's patent, namely, "The 
vertical stays, a. a, need only extend from the bottom upward to meet 
the curved edge of the overlay" ; but this qualification does not dis- 
pense with tue double fabric throughout the entire dimensions of 
the underlying section, and does nOt dispense with the requirement 
of stitching the same throughout, as flrst specified. Again, the de 
fendants' corset contains no vertical stays, and, in my opinion, no 
équivalent thereof, either throughout the dimensions of the under- 
lying section, or from the bottom of the section up to the corded 
edge of the overlay. The claim of the patent, taken in connection 
with the spécifications found in the description, to which référence 
is made in the claim, and the drawings therein also referred to, con 
sidered in the light of the art as it was then understood and prac- 
ticed, satisfactorily establish that the words "stayed body," as used 
in the claim, must be construed to mean a body (or hip section) sup 
ported and strengthened by steel, bone, or some other attenuated. 
elastic substance, inserted in the pockets, as shown and described 
in the patent, and running vertically from the bottom up the sec- 
tion, at least to the curved edge of the overlay, throughout the part 
fltting over the hip. It is contended that the thin pièce of cloth 
constltuting an interlining between the two pièces that form the 
part fitting over the hip, as employed by the défendants, is the équiv- 
alent of complainant's vertical stays. This is satisfactorily an- 



164 84 FEDERAL REPORTER. 

swered by the proof that this interlining serves no bénéficiai pur- 
pose, other or différent from what wonld be served by a correspond- 
ing increase in the thickness of the two outside pièces. If this un- 
important pièce of clotb is tke équivalent of complainant's vertical 
stays, the invention suggested by the vertical stays would not reach 
the dignity or importance of a patentable invention. The défend- 
ants' employment, therefore, of the thin interlining, under the cir- 
cumstances, cannot be held to be an équivalent of the vertical stays 
of the patent. 

It may be conceded that the défendants employ the corded overlay 
in substantially the same way, and for substantially the same pur- 
pose, as contemplated in complainant's patent; but inasmuch as de- 
fendants do not make use of the other élément of complainant's pat- 
ent, namely, the hip section composed of a stayed body, substan- 
tially as described in complainant's patent, there is, under the author- 
ity already cited, no inf riûgement of complainant's patent. The bill 
must be dismissed. 



CONSOLIDATED FASTENER CO. v. LITTATTER et al. 
(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

No. 63. 

1. Patents— Prblimtnary Injunctiok — Prior Décision — Appbai,. 

On appeal from an order granting a preliminary injunction on the 
strength of a prior décision by the circuit court against another party, 
such prior décision will be given tbe same weigbt which it sbould hâve 
before the circuit court, In the absence of some controUing reason for dis- 
regardtog It. American Paper Pail & Box Go. v. National Folding-Box 
& Paper Oo., 2 C. C. A. 165, 51 Fed. 229, followed. 

2. Same— Improvembnt in Btjttons. 

The Raymond patent. No, 405,179, for an improvement in buttons, cov- 
erlng a spring stud consistlng of a depressed dôme f ormlng an annular 
rlvetlng surface, an exterior engaging spring, and a fastening eyelet 
adapted to enter from beneath the fabrlc, and be riveted over by contact 
with the depressed dôme, construed, and held infringed. 79 Fed. 795, 
affirmed. 

This is an appeal from an order of the circuit court, Northern dis- 
trict of New York, granting an injunction pendente lite against in- 
f ringement of complainant's patent. 

The patent In suit, No. 405,179, was granted to Pierre A. Raymond, June 11, 
1889, for an Improvement in buttons. Claims 1 and 3, only, are involved in 
this litlgation. Suit was heretofore brought upon the same patent by this 
complainant against the Columbian Fastener Company, of whlch the présent 
défendant, Llttauer, wa-s président; and at final hearing on pleadings and 
proofs the patent was sustained, claims 1 and 3 were construed, and held to 
be valid; and the device of the Columbian Company was found to infringe. 
The opinion, which contains a fuU and careful discussion of the patent and 
of the évidence introduced, will be found reported in 79 Fed. 795. No appeal 
from the décision In the suit against the Columbian Company appears to hâve 
been taken. Subsequently the défendants in the suit at bar began to use 
buttons of a différent model from that whlch was found to infringe in the 
former suit, by attachlng them to gloves which défendants' flrm made and 
sold. Bellevlng this new model button to be also an infringement, com- 
plainant brought suit, and moved, before the same judge who had construed 
the patent In the Columbian Company Case, for an order granting injunction 
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l^endente lite. In opposition there were presented affldavits of the défend- 
ant Llttauer, and some others, several prior patents, and the file wrapper 
and contents. It is manifest from the opinion above cited that much of ttiis 
évidence was before the court in the Columbian Company Case. What hew 
évidence, if any, is now presented, does not appear. Having once discussed 
the patent and the prior art in a comprehensive opinion, the judge who sat 
at circuit granted an injunctlon against the new-model button, wlthoilt writ- 
ing anything further, and défendants hâve appealed. 

Wm. A. Jenner, for appellants. 
John R. Bennett, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Œrcuit Judge (after stating tlie facts). TMs court 
pointed out th.e distinction between "appeals from orders" and, "ap- 
peals from final decrees" -in American Paper Bail & Box Co. t. Na- 
tional Folding-Box & Paper Co., 2 C. 0. A. 165, 51 Fed. 229: 

"The adjudication upon vehich the motion for preliminary injunction was 
based, not being the subject of the appeal, is to hâve the same weight which 
it should hâve before the circuit court, * • * In the absence of some 
eontrolling reason for disregarding it." 

No such eontrolling reason is suggested hère. No prior patent, 
or prior use or prior publication, having an important bearing upon 
the vallidity or construction of the patent, and which was not before 
the court in the Columbian Company Case, is now presented, no 
new authority on patent law is now flrst cited, there is nothing to 
show an improvident exercise of légal discrétion by the circuil 
judge, and apparently this is an effort to review the décision in the 
Columbian Case at final bearing upon a partial présentation of the 
évidence then considered, and without the cross-examination. There 
is no warrant for such practice, which was expressly condemned in 
American Paper Pail & Box Co. v. National Folding-Box & Paper 
Go., supra. The only question, therefore, to be considered on this 
appeal, is whelher the new-model button infringes the first and third 
claims of the patent, as construed in the Columbian Company Case. 
The button is of the Mnd which may be more appropriately called 
a "spring stud," and is used for fastening îrloves ; being adapted to 
engage with a socket corresponding to the oM-fashioned buttonhole. 
The flaps of the glove being brought together, the socket is pressed 
perpendicularly down upon the stud, and the spring cap of the latter 
yields suiHciently to allow the stud to enter the socket, whereupon 
ts resiliency causes it to engage with the interior of the socket (such 
nterior being a little larger in diameter than is the aperture lead- 
ng into the socket) sufficiently to hold it in place, as against the or- 
dinary horizontal pull. In his spécification the patentée states that 
in two former patents (349,453, of September 21, 1886, and 369,S82, 
of September 13, 1887) he had described and claimed a fastening de- 
vice for gloves, consisting of a socket and spring stud, and proceeds: 

"In the said patents the spring stud was formed by a semicylindrical spring 
cap, vehich was made from a blanls, having a séries of radiai spring Angers, 
bent down and united to a common base, Within this spring cap was a dome- 
shaped pièce, having a horizontal flange at Its lower edge, which formed the 
base, to which the spring Angers were united by a clamping ring. The clamp- 
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ing ring also Inclosed the upper flange of an eyelet, whlch was adapted to 
be put down through the fabrie, and riveted over from the underside bo as 
to hold the spring stud In place on the fabrie." 

There seem to hâve been objections to tMs mode of inserting the 
eyelet, and "to avoid thèse objections" the construction of the patent 
was devised— 

"In whlch construction the dôme forms a fundamental supporting part, so 
rigid as to admit of an eyelet being riveted over agalnst It, and afCording a 
seat for the external spring, by which the stud Is made to engage vi^ith the 
* • * socket. Instead of employing the eyelet with Its upper flange held 
in the clamping ring, I malie use of an eyelet having a smaller slianli and a 
larger flange, which is inserted from beneath the fabrie, and, extending up 
into the dôme pièce above described, is met by a depending lug in the top of 
the said dôme pièce, against which it is forced, and its upper edge thereby 
riveted over so that it cannot be withdrawn, the spring cap belng thus held 
flrmly; in position upon the fabrie." 

Describing the drawings, patentée proceeds: 

"C Is a clamping ring holding the spring Angers against flange, b. This 
clamping ring and the base of the dôme form a flange extending beyond the 
spring, by which the stud may be held while the eyelet is being forced into 
position. The upper end of dôme, B, instead of being rounded up, as in iny 
previous patents mentioned above, is depressed so as to form a re-entrant 
cavlty on Its upper side, and a depending convexlty on Its lower side. This 
makes a sort of annular riveting dépression in the upper part of the dôme 
or support. D is an eyelet having a broad flange at its base, and adapted 
to pass through the fabrie, E; and entering the dôme, B, and meeting the 
dépression at Its upper end, it is thereby riveted over at Its upper end so that 
it cannot be withdrawn, thus holding the spring stud flrmly in its place on 
the fabrie." 

Fig. 5i which shows ail thèse parts, is hère reproduced: 




The circuit court, in the Columbian Companj Case, held that: 

"The valuable feature of this stud Is passing the eyelet through the under- 
side of the fabrie into the compressed dôme, where it Is upset and seeurely 
riveted; the fabrie being held flrmly between the flanges of the eyelet and 
dôme. ♦ * • That it is simple, durable, strong, Inexpensive, and popular, 
Is abundantly proved by the record." 

The daims in controversy are: 

"(1) The combination, with an embracing button attached to one part of a 
fabrie, of a spring stud attached to the opposite part, and adapted to engage 
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the sald bntton; the stud being composed of a depressed dôme or support 
forming an annular rlveting surface, and an exterlor engaging sprlng, and 
being fastened to the fa brie by an eyelet adapted to enter the back of the 
dôme or support, and be riveted over by contact with sucli dépression." "{3j 
A spring stud for engagement wlth a receiving button or soeket consisting of 
a depressed dôme or support forming an annular rlveting surface, and an 
exterlor engaging spring, comblned wlth a fastening eyelet; the eyelet being 
adapted to enter from behind, and be riveted over by contact with the said 
dépression, and the dôme having a flange extending beyond the spring, by 
whlch It Is held while the eyelet is forced into position." 

Exaçtly what is the "improvement" of the patent in suit over the 
earlier patents to Raymond will be apparent from inspection of the 
following sketch; 

Domï: of 
ywoH HAYjtoND Patent. 




a is thç spring cap; B, the dôme; b, the flange of the dôme; C, 
the clamping ring which holds the flange of the spring pressed down 
upon the flange of the dôme; D is the eyelet, one flange of which is 
held by the clamping ring. After the shank of D is thrust through 
the fabric, it is bent over outwards so as to form another flange, hold- 
ing the entire button to the fabric. It is apparent that it would be 
impossible to insert the eyelet into the dôme of this prior Raymond 
patent, and fasten it there, since there is no recess into which any 
part of it could be driven. If the shank of the eyelet was long 
enough, and was pushed in far enough, its end would be turned over 
inwards by the dôme, and the two parts would not interlock. In 
the présent patent, however, the dépression of the dôme bas produced 
an annular recess of greater diameter than the interior of the walls 
of the dôme at or above the flange. When the eyelet shank is forced 
in, its end will be turned over outwards into the annular recess, thus 
interlocking the two parts together. Of this feature of the patent 
the circuit court, in the Columbian Company Case, said : 

"Eaymond's comblnatlon was new, because he introduced into hls stud parts 
which combined to attach the stud to the fabric in a novel way, and in a bet- 
ter way than anythlng which preeeded It. * * * The new mode of fasten- 
ing above described is the essence and glst of the Invention. It is perfectly 
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obvlous that thls îs what Raymond Intended to cover by the clalms in ques- 
tion. No one can be deceived or mlslèd upon thls point." 

It is argued hère that, because the description and daims reïer to 
the dôme as a supporting part, the claims should he so construed as 
to cover only structures in which the dôme affords latéral support 
to the sprlng cap. It is unnecessary to discuss this argument. It 
was urged before the circuit court upon a record which, so far as 
appears, contained ail there is hère, with the addition that the wit- 
nesses were subject to cross-examination; and that court held that 
the patentée used the word "support" in the sensé of a foundation, 
rather than a buttress, — the spring cap being seated on the flange of 
the dôme, and no élément of latéral support being included in the 
clalms. The décision of the circuit court in the Columbian Com- 
pany Case was accepted by the judge who granted the preliminary in- 
junction in the case at bar, and, there being no "controUing reason 
for disregarding it," it should hâve the same weight hère upon ap- 
peal from the injunction order. 

The foUowing sketch shows the défendants* form of dôme (the 
eyelet is not shown): 




The spring cap, a, is "a vertically split head, projecting from a base plate, 
the split communicating wlth sllts in the base plate, which Intersects transverse 
slits in the base plate. The head Is thus divided Into two parts, and a spring 
action is given thereto, which causes the head to return to normal position 
after the pressure is removed, or cause a locking action with a socket. The 
base plate of the head Is turned over so as to embrace and clamp the flangè 
of the hat-shaped pièce [the dôme]. The eyelet enters from below, and the 
top of the eyelet contracta wlth the underside of the top of the hat, which causes 
the sldes of the eyelet to crlnkle and press outwardly against the sides of the 
hat; and, the Interior diameter of the hat being somewhat greater at the top 
than at its opening, the withdrawal of the eyelet is thereby prevented." 

This quotation is from appellants' brief. When it is read in con- 
nection with the device of the patent, infringenaent seems to be rea- 
sonably plain. No serions attempt is made to distinguish the split 
spring head from the "semicylindrical spring cap" of the patent. De- 
fendants' contention is that their device has no "depressed dôme or 
support forming an annular rlveting surface." In support of this 
contention it is urged: First, that défendants' dôme does not af- 
ford latéral support to the spring head; second, that it has no "an- 
nular riveting surface" ; third, that, the eyelet is not riveted over by 
contact with a dépression. The flrst of thèse arguments has been 
already disposed of, and inspection of the device or the drawing dis- 
closes the weakness of the other two. If a cylinder be conceived as 
rising perpendicularly from the inner circumference of the foundation 
walls of the dôme of the patent in suit, it wili be found that, by rea- 
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son of tlie dépression of the dôme from its original position in the 
prior Raymond patents, there is formed outside of the walls of 
the cylinder thus conceived, and inside of the dôme itself, an open 
space, which entirely surrounds such cylinder, and is therefore an- 
nular. Being itself annular, the outer wall which surrounds it is 
also annular. This annular space will receive such portions of the 
métal of the eyelet shank as may be driven into it, allowing this 
métal thus to enter until it engages with the solid wall of the in- 
side of the dôme, and thus holds the eyelet against withdrawa]. 
The wall is therefore a riveting surface. To contend that the de- 
fendants' device has not such "annular riveting surface" is pre- 
posterous. Inspection of the drawing, and a perusal of the descrip- 
tion ahove quoted from appellants' hrief, conclusively prove the con- 
verse. It is urged, however, that défendants' device contains no eye- 
let "adapted * * * to be riveted over by contact with said de- 
pression" (i. e. the depressed dôme). Défendants' contention is that 
since the top of its dôme is horizontal, or possibly a little vaulted, 
it cannot be the équivalent of the depressed dôme of the claims. 
This calls for an extremely narrow construction of the words "de- 
pressed" and "dépression," as used in the patent. It will be re- 
membered that Raymond had in mind an improvement on his earlier 
patents, in which his high-vaulted dôme left no annular space for 
the eyelet to tum over into, and presented no riveting surface, against 
which it might be turned, and thus held against withdrawal. His 
"improvement" was the providing for such a method of fastening the 
eyelet, and he secured it by lowering or depressing his old high- 
vaulted dôme. No particular amount of dépression was needed, nor 
is any specifled in the claims, except that it must be sufficient to 
produce the resuit, viz. to fumish the annular riveting surface. The 
drawing of the patent shows a dôme, not only depressed, but actually 
reversed. It is manifest, however, that reversai is not necessary; 
that the same resuit would be accomplished by depressing the old 
dôme to a horizontal, or even to such an extent that, although still 
architecturally a dôme, the act of dépression would cause the surplus 
métal to swell out so as to form the annular space and annular sur- 
face necessary for riveting. The dôme is depressed in either case, 
and, when the end of the eyelet shank contacts with it, it may fairly 
be said to contact with a dépression, within the meaning of the 
claim, which uses the words "dépression" and "depressed dôme" as 
synonymous. The only support to the défendants' daim is found 
in the language of the spécification, where the patentée, describing 
the drawings, says: 

"The upper end of dôme, B, instead of being rounded up, as in my previous 
patents mentioned above, is depressed so as to form a re-entrant cavity on its 
upper side, and a depending convexity on its lower side. This maljes a sort 
of annular riveting dépression in the upper part of the dôme or support" 

From the whole patent, however, it is quite plain what the im- 
provement was which he had in mind, which he fully describes, and 
which he sets forth in the claim, correctly, as: 

"A depressed dôme or support forming an annular riveting surface, [and,] 
by contact with [which depressed dôme] an eyelet entering the back of the 
dôme, ♦ • • [can] be riveted over." 
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:We kaow pf no priociple of patent construction which, in such a 
case (the improvement being novel), would require the court to read 
into the claim the particular concrète form of improvement shown 
in the drawings and in the descriptions of such drawings. The order 
of the circuit court is affirmed, with; costs. 



FRANK et al. v, HESS et al. 
(Circuit Court, B. D. Pennsylvanla. December 13, 1897.) 

No. 11. 

1. Patbnts fob Designs. 

Design patents cannot be enlarged by the spécification, but are Umited 
to the particular design shown In the drawings flled. 

2. SamE'-Dbsign fob Cap. 

Design patent No. 26,533, issued to Jacob Frank for a design for a cap, 
conslsting of a succession of dlamond-shaped figures encircling the rim of 
the cap, and a single rosette, is not infrlnged by a cap havlng a différent 
style of rosette, and, on the rim, rhombus-shaped figures, whlch, when the 
cap is held In a sloplng position, appear to be dlamond-shaped; the gênerai 
effect of the design belng dlsslmilar. 

ïhis was a suit in equity by John Frank and Jacob Frank, co- 
partners trading as John Frank & Son, against S. Wildman Hess and 
Bolando Silver, co-partners trading as Hess & Silver, for an alleged 
infringement of design patent No. 26,533, issued to Jacob Frank for a 
design for a cap. 

Jérôme Carty, for complainants. 
J. M. Moyer, for respondents. 

DALLAS, Circuit Judge. This is a suit upon a patent dated Jan- 
uary 12, 1897 (No. 26,533), issued to Jacob Frank, for "design for a 
cap." The spëciflcation eipressly refers to the accompanying draw- 
ings as "forming a part thereof." It also states that the leading fea- 
ture of the patentee's design for a cap is the "rim of the same, with 
ornamentations thereon.'^ It is further specifled (referring to the 
drawings) that "on the rim are geometrically-shaped figures, D, and 
the rosette, E." Fig. 1 of the accompanying drawings shows a suc- 
cession of diamond-shaped figures encircling the rim of the cap, to- 
gether with a single, circular rosette attached to the rim at a point 
between two of the diamond-shaped figures before mentioned. What 
is claimed is the "design for a cap, substantially as described and 
shown." The position taken by the complainant's counsel, that this 
patent should be so construed as to cover any and every kind of ge- 
ometrically-shaped figure, when applied, for the purpose of ornamenta- 
tion, to the rim of a child's cati is clearly untenable. The monopoly 
must be confined to the particular design described and shown, and, 
being so confined, the design of the défendant cannot be held to con- 
flict with it. j The two designs not only are not identical, but they do 
not présent the same impression to the eye; nor can I believe that 
an ordinary purchaser, giving any attention to the subject of design, 
would be misled into supposing that that of the défendant is that of 



DEERE & CO. V. ROCK ISLAND PLOW CO. 171 

the complainant. It is true that the défendant uses a succession of 
dcTices, which, when the cap is lield in a sloping position, appear to 
be, severally, of a diamond shape ; but, when both caps are held upon 
a horizontal plane, the effect of the one is wholly différent from that 
produced by the other. For the diamond upon the plaintiff's cap 
there is substituted a rhombus upon the defendant's, and the space 
between each of thèse respective figures is about twice as great in the 
defendant's design as in that of the complainant. To thèse différ- 
ences in détail, separately considered, I would not attach importance ; 
but because, as a whole, they resuit in producing quite distinct pic- 
tures, they are controUing. The respective rosettes are so absolutely 
unlike as to render any comparison of them unnecessary. The bill 
is dismissed, with costs. 



DEEEE & CO. V. ROCK ISLAND PLOW CO. 

(Circuit Court of Appeals, Seventli Circuit January 3, 1898.) 

No. 356. 

1. Patents— CoMBiNATroNs— New Resdlts. v 

The new resuit whieh a combination is requlred to attain la a rcsult which 
is new and distinguishable as compared witti results produced by the élé- 
ments in their separate state, or as assembled in a mère aggregation, with- 
out functional relations to cach other. A combination Is not unpatentable 
merely because its results may also hâve been produced by other coiibi- 
natiôns. 
3. Samb— Corn Plantées. 

The Waterman patent, No. 480,304, for improvements in corn planters, 
does not cover, in its first claim, a mère aggregation, but a patentable com- 
bination, in which the force generated by the friction between the outer 
edges of the disks (which cover the corn, and at the same time support 
and carry the seed box) and the ground works the mechanism in the seed 
box to drop the corn in flxed quantities; the disks being at the same time, 
by reason of their variable angular adjustment to the line of travel of the 
machine, functional in determlnlng the distance between the charges of 
grain as deposited in the furrow. 
Woods, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

This was a suit in equity by Deere & Co., a corporation, against the 
Eock Island Plow Company, for alleged infringement of a patent for 
improvements in corn planters. The circuit court dismissed the bill 
for want of novelty in the patent, and the complainant has appealed. 

L. L. Bond, A. H. Adams, C. E. Pickard, and J. L. Jackson, for ap- 
pellant. 
John G. Manahan and Edward Rector, for appellee. 
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge. Appellant, a corporation, exhibited 
its bill in the circuit court, alleging infringement by appellee, whicli 
is also a corporation, of the first claim of letters patent of the United 
States numbered 480,304. This patent was issued August 9, 1892. 
Complainant owns the same, as assignée of the inventer, Lewis E. Wa- 
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terman. The invention pf this patent "relates to improvements in 
corn plantera." Fifteen daims were conceded in the patent office. 
The flrst, being the one in controversy in this suit, reads: 

"In a corn planter, the combination, substantlally as herelnbefore described, 
«f a seed box, mechanism for measuring and deliverlng seed from the box, 
co-operating disks on either side of the box, whlch disks carry or support the 
seed-box and the measuring and delivering mechanism, and which actuate the 
latter, and means for adjusting the disks so as to vary their covering '•apacity." 

As applicable to this claim, the spécification and diagrams of the 
patent show a horizontal frame, approximately round, with an exten- 
sion or tongue from one side inclining slightly downward, and eut 
ont vertically at its outward extremity into two arms, which arms 
pass on either side of, and are pivoted to, a central forward portion of 
the rigid frame whereby the subsoiler is held to a double-moldboard 
lister plow. This circular frame is, by means of the pivot whereby it 
is attached in the rear of the plow, movable vertically ont of its hori- 
zontal position. Transversely across and underneath the broadest 
portion of this frame, and at right angles to the direction of the plow, 
extends an axle, on either end of which ground wheels, not spoked, 
but made in the form of disks, are flxed. On this frame, itself sup- 
ported by the axle and ground wheels, is supported vertically a cylin- 
drical seed box, containing in its bottom a seed measuring and deliver- 
ing mechanism, and a spout leading from the bottom downward 
through said frame to a tube or conductor flxed vertically behind the 
subsoiler, and in the frame which carries the subsoiler. Through this 
spout and tube, as the plow parts its furrow, and the subsoiler the 
secondary furrow, the seeds are dropped into the latter furrow in flxed 
quantifies or charges, and at flxed intervais. On the axle, which 
turns with the disks or ground wheels, and by the friction between the 
outward edges of the latter and the ground as the structure is drawn 
in the wake of the subsoiler, is a vertical, beveled cog wheel, whicTi 
engages with cogs on the underside of a horizontal annular plate in the 
bottom of the seed box, and thereby actuates the seed measuring and 
delivering mechanism. This vertical^ beveled wheel is between the 
center of the axle and the disk flxed on the end thereof. So far as 
now described, the structure contains ail the factors of the claim quot- 
ed, except the last, namely, "means for adjusting the disks so as to 
vary their covering capacity." Thèse factors, not beiùg in combina- 
tion with the last, would themselves combine to the one resuit of drop- 
ping the grain in flxed quantities, and at flxed intervais, into the sec- 
ondary furrow behind the advancing subsoiler. In such hypothetical 
combination, however, the disks would hâve merely the function of 
wheels. As disks, they would be functionless. But the patentée, by 
the opération of his device in dropping the corn, undertakes also to 
cover the same as and when dropped into the furrow. For this pur- 
pose the axle between the disks is made in halves. Thèse are joined 
together under the central portion of the seed box by a coupling op- 
erative as a universal joint. By this means each ground wheel or 
disk may be set so that its plane of révolution, being a vertical plane, 
is at a greater or less angle with that vertical plane which would pass 
through the central longitudinal line of the furrow, or direction of the 
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plow. The planes of révolution in the disks, if extended, meet in a 
vertical Une through the center of the furrow in the rear of the ad- 
vancing seed box, as attached to the plow in opération. In order to 
move the loosened soil more effectively, the disks or ground wheels are 
"preferably" made concavo-convex, with sharpened périphéries, and 
placed on the axle wiHi the concaved surfaces towards each other. 
Each half of the divided axle is journaled in a bracket which is at- 
tached by bolts to the horizontal frame which carries the seed box. 
The openings in the frame for thèse bolts are slots concentric with the 
annular plate in the bottom of the seed box which moves the seed 
measuring and delivering mechanism. By loosening the nuts on thèse 
bolts, a différent angular adjustment of the axle and disks may be 
made. The nuts are then tightened so that the new position of the 
disks is maintained. By varying the angular adjustment, the disks 
move more or less earth, — in other words, increase or decrease the 
depth at which the corn is covered. 

The patent No. 418,526, issued December 31, 1889, to T. P. Lynch, 
shows, in a lister plow or corn planter, the combination "of a seed box, 
mechanism for measuring and delivering seed from the box, co-operat- 
ing" wheels "on either side of the box, which" wheels "carry or sup- 
port the seed box and the measuring and delivering mechanism, and 
which actuate the latter." In the device of the Lynch patent, the 
ground wheels, which are not disks, but spoked wheels, are flxed verti- 
cally on the ends, respectively, of the axle, so that their planes of révo- 
lution are parallel to each other, and to a vertical plane through the 
longitudinal central Une of the furrow. In this patent the axle is not 
divided, or in halves; the means for covering the grain being two 
curved shovels adjusted to foUow in the rear of the advancing seed 
box. In the patent in suit the divided axle, the central coupling 
forming a universal joint, the angular adjustment of the- disks, and 
the frame whereby the axle and disks are held in position, and attached 
to and made to follow the plow, constitute the mechanism described in 
the spécification, whereby earth is thrown over the corn to cover it. 
The central coupling between the two meeting ends of the divided axle 
forming the universal joint, the tube or bearing in which each half of 
the axle is journaled, the brackets on the tube, with the bolts and slots 
through the frame, whereby the axle is held to the frame which 
supports the seed box, constitute the last élément specified in the 
claim, namely, the "means for adjusting the disks so as to vary their 
covering capacity," as described in the spécification. The construc- 
tion of the Lynch device, above referred to, has the one distinct resuit, 
namely, it drops the grain in âxed quantities, and at flxed intervais, in 
the furrow. If we suppose the divided axle of the patent in suit to be 
set and secured so that the two halves are in a straight Une, the disks 
will then hâve only the function of the wheels in the Lynch device. 
On this hypothesis, if the words, "means for adjusting the disks so as 
to vary their covering capacity," be omitted from the claim in suit, the 
remaining éléments, as expressed in the claim, would attain the resuit 
of the Lynch combination. But disks, as disks, would not be a factor 
towards such resuit. Again, disks attached to a lister plow, follow- 
ing the subsoiler, set, as in the patent in suit, angularly to the direc- 
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tion of the plow, by an angular adjustment, which may be cbanged, 
and wbich cover the grain dropped behind the subsoiler from a seed 
box in fixed quantities, and at flxed intervais, are found in the pat- 
ent to Loughry, dated March 4, 1890, and numbered 422,603. But 
in the Loughry patent each disk is upon a spindle projecting from the 
lower end of an adjustable upright rod. There is no axle Connecting 
thèse dislîs. They are not functional in carrying the seed box, in 
actuating the seed distributing and delivering mechanism, or in âxing 
the intervais or distances between thé charges of corn as dropped 
into the furrow behind the subsoiler. In the patent in suit, and in 
the claim in question, the "co-operating disks" are on "either side of 
the box." Thèse disks are distant from each other about 10 or 12 
inches. The box is between them, and not on one side, in order that 
the corn may be dropped into the furrow straddled by the disks. 
Again, the box is between the disks, and not on one side or above 
them, in order that, in the work required of them, they may retain 
the upright position, and not topple over. 

Counsel for appellee has put in évidence a very large number of 
prior patents. To about 12 of thèse he makes référence in his argu- 
ment. The patent 305,430, to E. A. Daniel, in 1884, is seemingly 
dwelt on with most confidence. Counsel says: 

"The patent to Daniel, of 1884, shows each of the parts named in said flrst 
claim. In the Daniel structure there are three disks on each side of the cen- 
ter of the machine; constituting two groups, which throw In towards each 
other, as in the patent in suit. Bvery function set ont in the daim sued on 
is performed In the. Daniel structure by the same agency respectively named 
in said claim. Inasmuch as a change of location of an élément in a combina- 
tion, without change of function, does not affect the identlty of the combina- 
tion (Dane v. Manufacturing Co., 3 Biss. 374, Fed. Cas. No. 3,558), the Daniel 
structure, if subséquent, would be an Infringement on the claim sued on, were 
the latter valid; but 'what would Infrlnge a patent, if later, will defeat a 
patent, if earlier.' , (Knapp v. Morss, 150 U. S. 229, 14 Sup. Ct. 81.)" 

The device of this Daniel patent belongs to tLe harrow or broad- 
cast-seeder family. The three disks constituting the gang on one 
side of this device are on a single axle. The two axles are set, by 
means of a f rame above the disks, at an angle to each other, so that 
by the mutual opposition of the two gangs of disks the machine may 
be drawn over the prepared field in a direct line of travel. There is 
over each gang a separate seed box, set at a considérable élévation 
above the disks. If one of the gangs with its seed box should be de- 
tached from the other, and fastened to the rear of a plow, or should it- 
self , as a single implement, be drawn over ground aiready prepared, 
its course would be zigzag, or at least uncertain. Its dislvs would not 
co-operate to keep it in the line of travel. If, on the other hand, the 
disks be set so that their planes of révolution are in the line of travel, 
then they would hâve no covering capacity. .. Moreover, if the dis- 
tance between the exterior dislvS should be flxed at 10 or 12 inches. 
the machine would topple over. In this Daniel machine the adjacent 
disks — one on the inner end of one axle, and the other on the inner 
end of the other — are in the same position, relatively to each other 
and to the line of travel, as the disks of the patent in suit. Moreover, 
their angular adjustment may be varied. Still further, in front of 
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thèse two disks are firmly secured to the tongue of the machine two 
other disks, with the opposite angularlty, intended to open, in a pre- 
pared soil, shallow, parallel, and closely-adjacent furrows. By a 
spout extending from the left-hand seed box obliquely towards the 
right-hand inner-end disk, a stream of seed is thrown, apparently, 
against said last-named disk, to be thereby scattered in the wake of the 
two forward disks attached to the tongue. The seed so scattered is 
thereupon covered, but whether by the action of one or both of the 
inner-end disks of the gangs, does not clearly appear. At ail events, 
the right-hand inner-end disk has no connection with the box from 
which the seed flows as last mentioned. The two inner-end disks do 
not co-operate upon any mechanism in saîd seed-box. They are not 
"co-operatlng disks on either slde of the box." In the machine of the 
patent in suit, assuming the plane of révolution ih the disks to be in 
iine with the direction of the plow, one full turn of the disks will 
measure a uniform interval or distance in the furrow. By the révolu- 
tion of the plate in the bottom of the seed box, the charges of seed are 
carried successively to the opening of the spout, through which they 
fall into the furrow at distances apart corresponding to that portion 
of the circumf erence of the disks which roUs over the ground while the 
seed plate, after one charge drops, brings another to the spout. Fur- 
ther, though this may be a feature of no spécial importance apart 
from accuracy of description, thèse predetermined intervais between 
the charges of grain as dropped into the furrow are made in a degree 
greater or less by change in the angular adjustment of the disks. In 
other words, the disks, with their variable angular adjustment, are 
f unctional, in the machine of the patent, in âxing the intervais at 
which the charges of seed are dropped into the furrow ; and the disks 
themselves, apart from the matter of angular adjustment (their fric- 
tion with the ground being aided by the weight of the seed box and its 
contents), are f unctional in operating mechanism whereby one charge 
is separated from the mass of grain, and separately carried to the up- 
per opening of the spout. and thére dropped into the furrow. Disks 
having functions as disclosed in the claim in suit are not found in 
the deviçe of Daniel, or in any of the numerous machines shown in the 
record, of that class to which the machine of Daniel belongs. In 
many of thèse machines a stirring implement of some sort, actuated 
through Connecting appliances by the révolution of the disks, opérâtes 
on the mass of seed in the box, and continuons streams from the mass 
of seed flnd outlets by gravity through holes in the bottom of the box, 
sometimes conneeted with downward spouts or conductors. 

The argument most persistently urged by the learned counsel for 
appellee goes to the proposition that the éléments assembled in the 
claim in controversy are really a mère aggregation, and not a pat- 
entable çombination. The seed box of the patent, for instance, con- 
sidered as a hollow réceptacle for holding seed, is identical with itself 
in other situations. But hère the seed box, besides holding the mass 
of corn in appropriate relation to the seed measuring and delivering 
mechanism, is functional as an instrumentality whereby said seed 
measuring and delivering mechanism is held In position to receive, as 
its means of opération in dropping corn, a force generated by the im- 
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pact or friction between the rims of the disks and tlie ground, whicK 
disks, with their angular adjustment, are at the same time functional 
in determining the intervais of distance between the charges of corn, 
and in covering the same as dropped. Counsel for appellee says that 
the éléments of the ckim in controversy "were not original with the 
complainant's assigner, and produce no new resuit in their présent 
situation, wherefore a patentable combination does not obtain." The 
new resuit of a patentable combination is a resuit which is new and 
distinguishable as compared with résulta produced by the éléments 
in their separated state, or as assembled in a mère aggregation, with- 
out functional relations to each other. A combination is not unpat- 
entable merely because its results may also bave been produced by 
other combinations. A footnote to section 156, Eob. Pat, reads: 

"It is frequently stated in the décisions of the courts that no new combina- 
tion can be produced unless Its resuit or effeet be also new. This is to be un- 
derstood as referring to the effeet of the combination as compared with the 
effeet of its éléments in their separate or aggregated state, not as compared 
with the effeet of other combinations of the same or différent éléments. It 
te tnie that no combination can hâve been invented unless It is capable of pro- 
duclng effects beyond those resulting from the use of any or ail the éléments 
in their separated state. But it is not true that the same éléments cannot be 
grouped Into différent combinations, governed by différent co-operatlve laws, 
although their practlcal effeet as arts or Instruments may be the same. The 
décisions are to be read with this distinction in mind." 

In Keckendorfer v. Faber, 92 U. S. 357, as showing the distinction 
between a mère aggregation and a patentable combination, it is said: 

"Another Illustration may be found in the frame in a sawmill which ad- 
vances the log regularly to meet the saw, and the saw which saws the log; 
the two co-operate and are simultaneous in their joint action of sawing through 
the whole log,— or in the sewing-maehine, where one part advances the cloth, 
and another part forms the stltches; the action being simultaneous In carry- 
mg on a continuons sewing. A stem-winding watch key is another Instance. 
The office of the stem is to hold the watch, or hang the chain to the watch. 
The office of the key is to wind it. When the stem is made the key, the joint 
duty of holding the chain and winding the watch is performed by the same 
instrument. A double effeet is produced, or a double duty performed, by the 
combined resuit In thèse and numerous like cases the parts co-operate in 
producing the final effeet,— sometimes simultaneously, sometimes successively. 
The resuit cornes from the combined effeet of the several parts, not simply 
from the separate action of each, and is tUerefore patentable." 

As before pointed out in this opinion, if the disks be made function- 
less otherwise than as wheels, — in other words, if disks be taken out 
and wheéls put in, — ^then ail the éléments of the claim, barring the 
last, may combine to the one resuit of dropping corn in flxed charges, 
and at flied intervais. But such a supposed combination is not itself 
a factor in this claim. The last élément, namely, "means for adjust- 
ing the disks so as to vary their covering capacity," by which we must 
necessarUy understand, as described in the spécification, disks which 
hâve the angular adjustment, as well as disks whose angular adjust- 
ment may be changed, might, when separated from the seed box and 
contained mechanism, or when thèse latter parts are functionless by 
the absence of seed from the box, cover charges of corn previously 
dropped by some other machine, or by hand. But in the combination 
of the claim the force generated by the friction or impact between the 
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outer edges of the disks and the ground as tlie machine follows the 
plow -Works the mechanism in the seed box to drop in flxed quantities 
the com covered by the disks themselves while generating said force; 
the disks being at the same time functional in determining the inter- 
vais of distance between charges of grain as deposited in the furrow. 
The claim in controversy is not the aggregation of two distinct com- 
binations. The last élément may perhaps be called, in itself, a "sub- 
combination," but the remainder of the claim, as set down, does not 
constitute another subcombination. This is not a case where two 
subcombinations are assembled. The criterion hère is not whether 
the resuit of the union is anything more than the aggregate of two 
results, one attributable to one subcombination, and the other to the 
other. This is not a case of two machines brought together with no 
effect beyond adding the resuit of one to that of the other. A com- 
bination consisting of ail the éléments specifled in this claim, except 
the last, is not itself a factor in this claim. The éléments of the claim, 
barring the last, are not hère combined otherwise than in anorganism 
which includes the last. The claim is not accurately thought of as 
containing but two éléments; the resuit of one being the dropping 
com in flxed quantities, and at fixed intervais of distance, and of the 
other the covering the com so dropped. Corn planting results from 
the co-operation of ail the éléments as adjusted for the time being to 
meet the conditions of the soil in which the work is carried on. This 
court does not concur with the learned counsel for appellee in his 
proposition that the claim in controversy is a mère aggregation, nor in 
his further proposition that "there was no invention in simply trans- 
ferring to the Lynch and other organizations the well-known driving 
and covering functions of the disks of former organizations." As 
already pointed ont in this opinion, the disks of the claim in suit hâve 
functions not f ound "in the disks of former organizations" ; nor were 
thèse functions simply transferred to the Lynch, or to any other, or- 
ganization. 

Assuming the validity of the claim, we do not understand the in- 
fringement to be contested. Mr. Waterman, the inventor, was for- 
merly an employé of the appellant corporation. In 1894 he entered 
the service of appellee, and has since remained in that service. 
While employed by appellee, and on May 21, 1895, there was issued 
to saidv Waterman, "assignor to the Eock Island Plow Company," 
appellee, letters patent No. 539,495. Appellant makes plows under 
the Waterman patent of 1892, being that in suit; appellee, under the 
Waterman patent of 1895. Plows made by appellee pursuant to the 
spécification of the last-named patent contain, unmistakably, the 
combination of the claim in suit. Appellant's expert so testifled. 
No witness has expressed any opinion to the contrary; nor, as said 
above, does the learned counSel even contend that the infringement 
is not clear if the claim be valid. There is no question hère as to 
the utility of a machine made within the terms of the claim in com- 
parison with the machines of Lynch or Loughry. Utility to the pat- 
entable degree is not disputed. The decree is reversed, and the cause 
remanded, with the direction to the circuit court to enter a decree 
for an injunction and an acconnting. 

84 F.— 12 



178 .84 FEDERAL REPORTEB. 

WOODS, Circuit Judge (dissenting). I am unable tç see that the 
Waterman combination embodies a new conception. Its exact coun- 
terpart, it is true, bas not been found in the prier art; but the ele 
ments are ail old in fact, as well as in tbeory, and, in plows, cultivators, 
harrqws, and seed drills, bave ail been in familiar use, in the same 
relations to eacb other, and performing the same functions in the 
manner shown in the patent in suit. It is pointed out, and empha- 
sized bj répétition, that the disks of this patent hâve functions which 
do not ail belong to the disks alone, or wheels alone, of any prior de- 
vice; and in this fact, as I understand the opinion, is recognized the 
novelty which made the combination patentable. "Thèse predeter- 
mined interyals between the charges of grain as dropped into the fur- 
row," it is said, "are made in a degrea greater or less by change in 
the angular adjustment of the disks. In other words, the disks, 
with their variable angular adjustment, are functional in the machine 
of the patent, in flxing the intervais at which the charges of seed are 
dropped into the furrow; and the disks themselves, apart from the 
matter of angular adjustment, . their friction with the ground being 
aided by the weight of the seed box and its contents, are functional 
in operating mechanism whereby one charge is separated from the 
mass of grain, and separately carried to the upper opening of the 
spouts, and there dropped into the furrow." The flrst of thèse func- 
tions, the varying of the predetermined intervais between the charges 
of the grain dropped by changing the adjustment of the disks, I do 
not flnd to hâve been pointed out in the spécification, or suggested 
either by experts or by counsel for the appellant. The discovery, 
therefore, would seem to be original with the court. But that it is 
genuine must be conceded, since it is manifestly true, theoretically, 
that a revolving disk will advance further by a single révolution on 
a line coïncident with its own plane than if drawn forward on a Une 
at an angle with its plane, and the greater the angle the shorter 
will be the forward movement, the total variation possible being the 
différence between the circumference of the disk and its diameter. 
Practically, the variation, I think, will be very much lesS, and prob- 
ably witliout appréciable effect ; but, whether great or small, I do not 
perceive tbat it can be a bénéficiai feature of the device. The contrary 
seems probable. The question, however, is an immaterial one. That 
part of the prior art which is disclosed in the opinion alone would com- 
pel me to a différent conclusion on the question of patentability from 
that declared by the court. It is shown in the opinion that, without the 
means for adjusting the disks, the éléments or factors of the claim in 
suit "would themselves combine to the one resuit of dropping the 
corn in fixed quantifies and at flxed intervais," but that "the disks 
would bave merely the function of wheels"; and on this hypothesis 
it is conceded that the Lynch patent, which shows, in a lister plow, 
the combination "of a seed box, mechanism for measuring and de- 
livering seed from the box, [wheels instead of] disks on either side oï 
the box which carry or support the seed box and the measuring and 
delivering mechanism, and which actuate the latter," is not différent 
in combination of resuit. It is also conceded that in the Loughry 
patent are "disks attached to a lister plow, following the subsoiler, 
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set, as în the patent in suit, angularly to the direction of the plow, 
by an angular adjustment, whlch may be changed, and which cover 
the grain dropped behind the subsoiler from a seed box in âxed quan- 
tities, and at flxed intervais"; but those disks, it is explained, "are 
not functional in carrying the seed box, in actuating the seed distrib- 
uting and delivering mechanism, or in flxing the intervais or dis- 
tances between the charges of corn as dropped into the furrow." It 
is further conceded that in the Daniel machine, which is a broadcast 
seeder with three disks on an axle on either side of the center, "the 
two axles are set, by means of a frame above the disks, at an angle to 
each other, so that by the mutual opposition of the two gangs of 
disks the machine may be drawn over the prepared fleld in a direct 
Une of travel"; that there "is over each gang a separate seed box"; 
that "the adjacent disks (one on the inner end of one axle, and the 
other on the inner end of the other) are in the same position, rela- 
tively to each other and to the Une of travel, as the disks of the pat- 
ent in suit"; that "their angular adjustment may be varied"; that "in 
front of thèse two inner-end disks are firmly secured to the tongue 
of the machine two other disks, with the opposite angularity, in- 
tended to open, in a prepared soil, shallow, parallel and closely-adja- 
cent furrows"; that, "by a spout extending from the left-hand seed 
box obliquely towards the right-hand inner-end disk a stream of seed 
is thrown, apparently, against said last-named disk, to be thereby 
scattered in the wake of the two forward disks attached to the tongue," 
and there "covered, but whether by the action of one or both the 
inner-end disks of the gangs does not clearly appear"; that, "at ail 
events, the right-hand inner-end disk has no connection with the box 
from which the seed flows as last mentioned"; that "the two inner- 
end disks do not co-operate upon any mechanism in said seed box": 
that "they are not 'co-operating disks on either side of the box.' " 
My view may be as well explained by starting at this point. It is 
conceded that the Daniel machine embodies a lister plow, the wheels 
on the tongue cutting the furrow, and the inner-end wheels being in 
a position to cover the corn as dropped or poured into the furrow. 
It needed no invention to eut away the other two disks of each gang, 
and instead of two seed boxes, one over each gang, to substitute one 
box located above and between the wheels, changing the feeding 
mechanism only to the extent necessary to fit it into the new box, and 
operating it as before by connections with one or both disks. If with 
both, then they would be "co-operating disks on either side of the 
box." Thus changed, the machine, it is true, would not hâve dropped 
the seed at regular intervais; but, again, it required no invention to 
produce that resuit. It was only necessary to take the seed box and 
dropping mechanism aiready in use in the Lynch device, and place it 
above and between, and connect it with, the inner-end disks of Daniel, 
instead of the wheels of Lynch, and, the disks being aiready adjusta- 
ble, the resuit would hâve been an anticipation of the Waterman com- 
bination. To put it in another way, equally simple and void of pos- 
sible invention: It was only necessary to take the two inner and 
adjustable disks of Daniel or Loughry, and put them in the place of 
the wheels of the Lynch plow, and, whether the covering plates of 
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that plow remaîned or were removed, the resuit would hâve been the 
combination in question ; and, though it be conceded that in the com- 
binatipn so made the disk would be required to perform the function 
of a wheel, and also the function of turning the soil, and incidentally 
of Tarjing the distance between the charges dropped, that is net 
important, because the fact that a disk is a wheel is obvions, and 
to make it serve the uses of a wheel in addition to any other known 
function cannot be invention. The Loughry patent is not less sig- 
niflcant If its disks do not carry the seed box, and are not f unc- 
tional otherwise like those of the patent in suit, it needed only to 
transfer to it the seed box of Lynch, with its mechanism for measur- 
ing and dropping the grain, and to connect the mechanism with the 
disks, Instead of the spoked wheels. 



DETROIT MOTOR 00, v. JBNNBY ELECTRIC MOTOR CO. 

(Circuit Court, D. Indiana. December 17, 1897.) 

No. 0,176. 

Patekts — IirvENTiON— Electric Switchrs. 

The Blades patent. No. 418,678, for an improvement in electric switehes 
to be used with shunt-wound electric motors, is void, for want of patent- 
able Invention, as to clalms 1 and 4, since the only new élément not f ound 
in the prlor art is a sprlng attached to the swltch for returning it to its 
initial position when the magnet is de-energized; and there is no invention, 
in view of the prior art, in the use of a spring for this purpose. 

This was a suit in equity by the Détroit Motor Company against the 
Jenney Electric Motor Company for alleged inf ringement of a patent 
relating to electric switehes. 

George H. Lothrop, for complainant. 
Chester Bradford, for défendant. 

BAKEE, District Judge. This is a suit for infringement of patent 
No. 418,678, granted to the complainant, as assignée of Harry H. 
Blades, dated January 7, 1890, for an improvement in electric switehes 
to be used with shunt-wound eleCtric motors. The answer dénies 
patentable novelty in the alleged invention, in view of the prier state 
of the art, and also dénies infringement. The spécification states that : 

"It is the object of the invention to provide a switch for electric motors on 
constant potential circuits, such that, when there is a cessation of the current, 
It will automatlcaUy breali the armature circuit, and assume its initial iwsition, 
ready at wlU to gradually turn the current on the armature in startlng. In 
starting shunt motors on constant potential circuits, the fleld circuit is first 
made, and then the current is thrpwn gradually on the armature. This leaves 
the swltch lever for starting the armature in its final position. In stopplng, the 
operator first breaks the main circuit, Including the fleld circuit, and then, after 
the motor stops, tums the swltch lever for starting the armature from its final 
position bacii to Its initial. Very often, however, the operaiwr forgets to turn 
this armature lever back, and, when the time cornes to start, the motor tums 
on the main switch, and then throws the fuU current Into the armature before 
It has time to generate its counter electro-motlve- force, and thus reduce the 
current flowlng through it. The resuit of this is that either the armature is 
burned ont or the fusible plugs put in for Its protection are blown; also, the 
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circuit is sometimes broken for a short time by the stopping of the dynamo, a 
short circuit at the central station, or for some other cause. In tbis event the 
ordinary armature lever would, of course, stay in its final position, and, wheu 
the current is re-established, either the armature or the plugs would bum out." 

It is further stated that: 

"The object of the invention is to obviate thèse difflculties by a device such 
that when the circuit is brolsen, whether intentionaUy or not, the armature will 
be throvyn out of circuit." 

The invention described in the spécification consists in the combina- 
tion with a shunt-wound electric motor of a magnet in the fleld cir- 
cuit of the motor, a hand switch in the armature circuit adapted to be 
held in its closed position by the magnet, and means for opening the 
hand switch automatically when released by the magnet. 

There are four claims in the patent. The flrst and f ourth are alone 
inrolved in this suit. Thèse are as follows: 

"(1) In a shunt-wound electric motor, the combination, wlth the fleld circuit, 
of a magnet in the said circuit, a hand switch adapted to open and close the 
armature circuit, said switch arrangea to be held in its closed position by the 
magnetism of the said magnet, and means for automatically retraeting the said 
Bwltch to its initial position when the magnet Is de-eaergized by the cessation 
of the current through the fleld circuit, substantially as described." 

"(4) In a shunt-wound electric motor, the combination, with the fleld circuit, 
of a magnet In said circuit, a hand switch adapted to open and close the arma- 
ture circuit, said switch arrangea to be held in Its closed position by the mag- 
netism of the said magnet, and a sprlng for automatically retraeting the said 
switch to its initial position when the magnet is de-energized by the cessation 
of the current through the fleld circuit, substantially as described." 

The prier state of the art, as shown by the patents in évidence, — 
consisting of the patents of Pranli L. Pope, No. 126,486; Edward 
Weston, No. 264,983; Wightman and Lemp, No. 367,082; Henry E. 
Walter, No. 373,034; George D. Sheperdson, No. 389,254; and Oeorge 
H. Whittingham, No. 396,791, — tends strongly to show that no patent- 
able novelty is disclosed in the combination of either claim alleged to 
be infringed. In the Walter patent, granted in 1887, is found erery 
élément of the flrst and fourth claims of the patent in suit, except 
the spring for retuming the switch to its initial position when the 
same is released by the demagnetization of the electro magnet upon 
the cessation of the passage of the electric current through the mag- 
net caused by the opening or breaking of the circuit. The complain- 
ant's expert says that the Walter patent is upon an automatic starting 
device, consisting essentially in an automatic adjustable résistance in 
the armature circuit operated by an electro magnet in the fleld circuit 
of the motor, to automatically eut out the résistance in the armature 
circuit of the motor. In his cross-examination, speaking of the Walter 
patent, he admits that the motor there iUustrated is a shunt-wound 
electric motor; that there is a magnet in the fleld circuit; that there 
is a switch adapted to open and close the armature circuit; that the 
opération of the magnet is to draw the switch towards itself over the 
contacts of the résistance; that such effect ceases when the cur- 
rent ceases; and that, if a spring or other équivalent device were 
provided, the switch would be returned thereby to its initial position 
when the magnet was de-energized by the opening or breaking of the 
' iî'cuit. 
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The only new élément not found in the prior art îs the spring at- 
tached to the switch for returning it to its initial position when the 
magnat is de-energized. Does the device of the patent in suit, in 
View of the prior state of the art, attain to the dignity of invention? 
It seems to me that it does not. The court is of opinion that, to a 
mechàniç skilled in the art, the use of a spring or its équivalent for 
returning the switch to its initial position would hâve occurred as 
soon as the advantage of such automatic retum was suggested. Some 
of the patents in évidence show the use of a spring for accomplishing 
substantially the same purpose as that to which the spring is applied 
in the patent in suit. The many familiàr uses of a kindred character 
to which springs are applied deprive the device in the claims in suit 
of patentable novelty. It results that the bill must be dismissed for 
want of equity, at complainant's costs. 



SOEHNER T. FAVORITE STOVE & RANGE CO. • 

(Circuit Court of Appeals, Sixth Circuit. December 7, 1897.) 

No. 486. 

t. Patents— CoMBiNATiorr Claims— Pkacticabimtt. 

Where tbe claims are somewhat obscure, and It Is objeeted that the com- 
blnation Is not a practicable one, the court wlll apply the rule that the 
claims are to be construed in the llght of the spécifications; and if, looking 
at both, the court Is able to understand the meanlng of the patentée In the 
language of bis claims, and as so understood the combination is practica- 
ble, It wlll glve effect to them according to the apparent purpose. 

8. Samb— Anticipation. 

The existence and prior public use of an article embodying the combina- 
tion of a patent, in almost exactly the same form, will defeat tbe patent, 
whether the advantages of it were known to the manufacturers and usera 
or not. 

3. Samb— Invention— CooKiNG Stovbs. 

The use of curved or swèlllng slde plates along the slde grooves of a 
cooklng stove being known, the employment of the same construction at the 
rear end of the slde plates, alongslde the vertical grooves, Is merely an ex- 
tended application of the same idea, or a duplication of the former con- 
struction to perform a like service, and is not patentable. 

4. Sahe. 

The Boal reissue. No. 11,462, for Improvements in cooklng stoves, con- 
Blsting In the use of inwardly curved slde plates Jolned to the flue plates, 
construed, and held to be void, in view of the prior state of the art, for 
want of patentable invention. 
6. Design Patents— Scroll Wobk on Stovbs. 

In View of the ancient and cpmmon use of seroll work for the ornamenta- 
tion of exposed surfaces, one cannot now claim broadly, under a design 
patent, the use of seroll work in gênerai upon the margins of the sides 
and other prominent features of a stove, To be patentable, there must 
be somethlng peculiar In the formation of the scroUs themselves, or in 
thelr relative arrangement, so as to produee a distinct effect, afCordlng a 
spécial utility beyond auy ordinary work of the kind. 

8, Sà.ME. 

The Boal patent, No. 23,780, for a design for stoves, construed, and held 
not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio, 

1 Rehearing denied February 8, 1898, 
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Nelson Davenport and Robert Ramsey, for appellant. 
E. E. Wood and Edward Boyd, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge. This is a suit in equity upon a bill 
filed in the court; below by the Favorite Stove & Range Company, set- 
ting up the ownership by complainant of two letters patent issued to 
Stanhope Boal, one of wiiicli is reissue No. 11,462, of date January 8, 
1895, for an improvement in stoves; tlie other being design patent 
No. 23,780, for the ornamentation of stoves, and bearing date Novem- 
ber 6, 1894, — both of which patents, it is alleged, were assigned to the 
complainant. The bill charges that the défendant (the appellant 
hère) has infringed both of said patents, in the sale of a stove called 
in this record the "Western Stewart," and it prays for an injunction, 
and an accounting in respect of the profits and damages. The de- 
fendant answered, denying the validity of the patents, upon the 
ground that the inventions lacked patentability ; alleging that they 
had been in prior public use, and that they were anticipated by the 
prior art; and also denying infringement; but as no question arises 
in respect to the pleadings, and the case has been contested on the 
merits, it is unnecessary to go into further détail of the pleadings. 
The case was brought to a hearing on the pleadings and proofs, and 
the court, being of opinion that both the patents sued on were valid, 
and were infringed by the défendant, decreed-in favor of the com- 
plainant. The défendant has brought this decree hère for review by 
appeal. 

Reissued patent No. 11,462 relates to the construction of cook 
stoves having three flues at the rear and bottom of such stoves; that 
is to say, two flues extending down the back of the oven, and at the 
outer end of the flue space there, and thence along under the oven 
next the outside of the stove, until thèse side flues open into a central 
return flue, which passes back under the oven, and up the rear there- 
of, between the side flues above mentioned. Such stoves had long 
been in use, and the patent is for an improvement upon the old con- 
struction. The patentée States the object of his invention thus: 

"The object of my Invention Is to provide a cooking stove with a curved or 
swelling form of side plates, to which the oven doors are hinged, so as to In- 
crease the capaclty of the flues, and àiso to increase the capacity of the oven, 
and at the same time adding a beautlful appearance to the stove, wlthout In- 
creasing the cost." 

The essential feature of the construction devised by him consisted 
of an enlargement of the rear and bottom side flues, by swelling out 
that portion of the side plates of the stove which forms the side 
walI of the flues, in a circular form, tuming inward towards the 
edges of the plates, and hanging the oven doors considerably back 
of the side openings of the oven, and upon the curve of the side 
plates towards the rear. It is claimed that thereby the area of the 
flues and of the oven is increased, and the appearance of the stove 
improved, without increased cost in the manufacture. The claims, 
as shown by the patent, are as follows: 
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"(1) The combinatlon wlth a cook stove havlng the usual draft flues and 
■oven, and provided wlth two plates forming a flue at the rear of the oven, 
of a curved side plate, M, jolned to the aforesald flue plates, and forming an 
extension of the rear flue, substantially as speclfled. (2) The combinatlon with 
a cook stove havlng an oven, and draft flues extending about said oven, and 
down at the rear thereof at each side, of curved plates, M, forming extensions 
o( the said rear flues, substantially as speclfled. (3) The combinatlon of a 
cook stpve having an oven, and draft flues extending about said oven, and 
downward at the rear thereof, and at each side, of the curved plates, M, form- 
ing extensions, U', at the top and bottom of the oven, substantially as specified. 
(4) The comblnation with a cook stove having an oven, and draft flues ex- 
tending about said oven, of the curved side plates, M, R, forming extensions 
at the sides and rear thereof, substantially as specified." 
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E is a prolongation of th.e side plate, M, at the rear end of the 
stove, curving inward, and resting upon the rear plate. Inasmuch 
as a cook stove "having the usual draft fines and oven," which is 
made one élément of the combination in the first claim, is the same 
stove as is made the eorresponding élément of the second claim, the 
claims are in effect for the same thing. The claims in the patent 
were not prepared with technical précision, and are somewhat ob- 
scure. Objection is made to them by counsel for the appellant, that 
they do not describe a practicable combination. In tenns, they 
describe a complète cook stove as one élément of the combination, 
and the side plate, M, could not be put together vi'ith the stove al- 
ready completed. But, on looking at the spécifications, we see that 
the patentée did not mean, in his claims, to use as one part of his 
combination the whole cook stove, but the stove minus the outer 
plates, which were to be supplied by the other élément of the* com- 
bination. If, therefore, we apply the benignant rule of construc- 
tion, — as we are required to do, — that the claims should be con- 
strued by the spécifications, and that if, looking at both, the court is 
able to understand the meaning of the patentée in the language of 
his claims, and, as so understood, the combination is a practicable 
one, it will give effect to them according to the apparent purpose. 
Ryan v. Goodwin, 3 Sumn. 514, Ped. Cas. No. 12,186; Blanchard v. 
Sprague, 3 Sumn. 534, Fed. Cas. No. 1,518; Turrill v. Bailroad, 1 
Wall. 491; Klein v. Russell, 19 Wall. 433, 466; Haworth v. Hard- 
castle, Webst. Pat. Cas. 480; Blandy v. Grifflth, 3 Fish. Pat. Cas. 
609, Fed. Cas. No. 1,529; Eoller-Mill Oo. v. Ooombs, 39 Ped. 25. 
Thèse are a few of the great number of cases in which the foregoing 
rule has been approved and applied. Of course, if the language of 
a claim, in the light of the spécifications, does not show that the 
patentée has described a practicable combination, there is an end of. 
it, and the claim is nugatory. It is daimed for this patent that it 
provides more space for the fines and o-ï^en, without increasing the 
cost of the stove. Whether this is so with respect to the fines seems 
to be, upon the évidence, dubious. The reasons advanced for believ- 
ing it are not very satisfactory. If the oven is enlarged, the curv- 
ing in of the side plates at their edges must necessarily involve the 
use of more material in the side plates than if the plates were vertical 
throughout. But it is not necessary for xig to décide how the f act is. 
With regard to the increase of the oven space by the proposed con- 
struction, it seems clear that, if the bottom plate is contracted to di- 
minish the material, it must be at the expense of the flues. It is true 
that the bringing of the oven doors back upon the rear projection of 
the side plates might, from the size given to the doors, induce purchas- 
ers to believe that the oven is larger than it really is. But that would 
be a species of déception which could hardly be said to be an im- 
provement in a useful art, which the patent laws are designed to en- 
courage. In the complainant's stoves built under this patent, the 
oven door is shown to be swelled ont in its central part, and in this 
way the oven space is widened. But the form of the oven door is 
not involved in the patent. The door constitutes no part of the com- 
bination. The transfer of a portion of the width of the oven plates 
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to, and casting it eb an inward projection of, the side plates, does 
not lessen the material employed, or result in any advantage tliat we 
can see, or that ia suggested by the patentée. The substance of bis 
patent and of his invention, as before stated, consists in the curving 
of tbe side plates. 

We come now to tbe considération of the prior art in the construc- 
tion of the flues. It is shown by the évidence in tbe record that as 
early as 1877, and for several years thereafter, Gordon G. Wolfe, of 
Troy, N. Y;, made and sold a large number of stoves having a sim- 
ilar curvature and expansion of the side plate along the side of the 
flue extending under the bottom of the oven. This device of Wolfe, 
after some modifications, was patented to one Gobelle, of Cleveland. 
In this patent the back flue, it is said, was extended by curving the 
wall of the flues adjoining the sides. This construction of the Wolfe 
stoveis testifled to by the witness Keep, who was engagea in the stove 
business at Troy at the time; and he is corroborated by Wolfe himself, 
who was produced as a witness, and also by the witness Hagan, a me- 
chanical expert and soliciter of patents, who examined one of Wolfe's 
stoves in 1879, while a suit was pending conceming the validity of a 
patent involved in its construction. Keep also testifles that at about 
the same time, as we understand him, one George Graves made a stove 
at Troy called the "Senora," which had the front plate of botli bot- 
tom and reor flues curved and turned in at the edges. How ex- 
tensively the Graves stove went into use does not appear. What 
the object of this peculiarity in the form of the side plates was, we 
are not informed; and we cannot say whether it was done to en- 
large the flue, or to improve the looks of the stove. It is probable, 
however, that the latter was the main purpose, for it is not made to 
appear that the flues of the old construction were defective in their 
capaciiy. But it is not material. The existence and prior public use of 
side plates in stoves making up the same combination as tliat shown 
by the patent in suit, of an almost, if not exactly, similar formation, 
would defeat the patent, whether the advantages of it were known 
to the manufacturers and users of the older stove or not. Much 
stress is laid upon the advantage gaihed by the widening of the oven 
produced by giving the swelling form to the side plates. Undoubt- 
edly the oven is widened, relatively to the bottom plate of the stove, 
by curving in the lower edge of the side plate, and so relatively to 
the top and back plates, by the like curving of the edges of the side 
plate where the plates meet. And this resuit was obvious to the 
most common observer of the earUer stoves. It is difflcult to fmd 
invention in discovering so plain an inference as this. And so of 
the flues. If there had never been any previous construction of the 
kind, it would be hard to find any suffîcient grounds on which to 
support this patent. No new function of the stove is developed. 
The results of operating it are the same. The parts remain in sub- 
stance as before. The form of one of them is changed. The resuit 
of that is that the top, bottom, and rear plates can be made smaller. 
If the saving thereby made was worth the while, it involved no in- 
vention to draw in the edges of the side plates to accomplish it. 
If the swelling form was new, and the beauty of the stove was there- 
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by increased, it might give ground for a design patent, but that feat- 
ure alone would not support a patent for the structure itself . More- 
over, it is witMn common knowledge — and theref ore tbe court should 
take judîcial notice of the fact — tbat, a good wkile before tbe inven- 
tion claimed by Boal, box stoves were in gênerai use, tbe side and 
back plates of wMch, as well as tbe door, were swelled out in their 
central parts, and turned inwards toward tbe edges. This forma- 
tion widened tbe stove in the same locality as that of the oven in the 
cook stove, and suggested ail the advantages of form and appear- 
ance to be gained by such expansion of the center in a cook stove. 
But the use of the curved formation of the side plates along the side 
flue under the oven in the Wolfe stove is sufflciently proven. The 
évidence that this formation was employed at the rear end of the 
side plates alongside the vertical flues is not so clear. But, if we 
were to négative this, the case would still stand exposed to the rule 
stated in Smith v. Nichols, 21 Wall. 112, 119: 

"A mère caxrying forward, or new or more extended application, of the origi- 
nal thought; a change only in the form, proportions, or degree; the substitu- 
tion of équivalents, doing substantially the same thing in the same way by 
substantially the same means, with better results,— is not such invention as will 
sustain a patent." 

This rule has been since so many times restated and applied that 
it has become familiar doctrine. Fox v. Perkins, 3 C. C. A. 32, 52 
Fed. 205. It has been most frequently quoted in cases of the simple 
development of the original thing. But the transferring by Mr. 
Boal of the same construction from the lower edge of the side plates 
along the bottom flues to the rear edge along the rear flues, if in fact 
that was new with him, would furnish an apt illustration of a new 
application of the original thought, such as is spoken of in the case 
just quoted. Indeed, it would corne near to a mère duplication of 
the former construction to perform the like service in a Connecting 
flue, such as was found in L. Schreiber & Sons Co. v. Grimm, 19 C. C. 
A. 67, 72 Fed. 671, and Clark v. Deere & Mansur Co., 25 C. C. A. 619, 
80 Fed. 534. The curving of the side plates at the edges may not 
be identically the same in the Wolfe stove and that of the stoves 
manufacttired by the compl^nant under the Boal patent, but a mère 
change of form, not substantial, and not producing results distinct 
in their nature, is not invention. But Boal does not deflne the de- 
gree of curvature, and any appréciable degree would fulflll the re- 
quirements of his patent. Having this fact in view, and having no 
doubt that the Wolfe stoves had this formation with respect to the 
sides of the bottom flues, at least, and that those stoves had been 
disseminated widely and in public use many years before Boal's al- 
légea invention, we think there was error in sustaining his patent. 

There is much évidence in the record in regard to the Garland 
stoves, which the appellee produces, as anticipating the patent in 
suit. It was proven by the appellee, clearly enough, that the Gar- 
land stove, which also possesses the same circular formation near 
the edges of the side plates, was manufactured and on sale prior to 
the date of Boal's application for his original patent, and that Boal 
must hâve known this. But, after this proof was in, the compiain- 
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ant offered évidence to show that Boal's invention was prior to his 
application, and antedated the production o£ thé Garland stove by a 
short period of time. It may be true. We do not décide that ques- 
tion. The circumstances are such that we should feel impelled to 
look into it more critically if we were not satisfled that Boal had 
been anticipated in another quarter. It seems altogether likely that 
both the Boal and Garland stoves are simply the adoption and ex- 
pansion of old constructions. 

Patent No. 23,780 relates to a design employed in the form and 
omamentation of the complainant's stove. The form is stated to 
embody round corners on the front frame plate, the edges of which 
are flush with the edges of the curved door. The ornamentation 
consists of sCroll work on the outside borders of the larger side mem- 
bers of the stove, and upon the body of the smaller members which 
lack room for the advantageous représentation of such work upon 
their margins. Another feature of his design consists of an orna- 
mental central portion of the oven door, in imitation of an alligator 
skin, inclosed in which is the nameplate or panel of the door. The 
spécifications and drawings describe the formation and omamenta- 
tion of several parts of the stove, and thereto are appended eight 
claims, the first of which is for the design of the whole stove. The 
rest are for the distinct parts referred to in the spécifications. The 
first claim is the only one involved in the controversy. It is not 
urged that anv of the others are înfringed. The art of ornamenta- 
tion with scroU work is ancien! The classical sculpture and ar- 
chitecture of the old civilization employed it in varions styles, and 
in a variety of their productions; and its use bas been continued 
and enlarged, not only in the old departments of the arts, but in 
new and familiar productions in domestic life. Not only the col- 
umns, capitals, walls, and ceilings of buildings, and tapestries, old 
and new, illustrate it, but the counterpanes of beds, .the covers of 
tables, and the borders of the pages and covers of books and maga- 
zines are some of many other things seen in almost universal use. 
Again, it is well known, and matter of common observation, that 
when the object to be decorated is large enough, and exposes its 
whole surface, it is regarded as in good taste and effective to dispose 
such décoration upon its margins, though it would not be so prac- 
ticable upon smaller surfaces. AU thèse things being so, the field 
for invention in decorating the plates and legs of stoves with scroll 
work, if it was open at ail, must necessarily be limited. It could 
not consist, broadly, in displaying scroll work in gênerai upon the 
margins of the sides and other prominent features of the stove. 
There must be something peculiar in the formation of the scrolls 
themselves, or in their relative arrangement, so as to produce a dis- 
tinct effect, afifording a spécial utility beyond any ordinary work of 
the kind. It was not possib*le for Boal to establish a monoply in 
the ornamentation of stoves with scroll work displayed In a way 
which was not distinguishable to the gênerai observation from ordi- 
nary work of the kind exposed in appropriate places upon such an 
article. That was a privilège, an advantage. accruing to everybody 
from the progress of art. It is not necessary- to décide whether his 
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design meets th.e requirements that were imposed upon Mm when 
h.e proposed to make a design of tliis sort patentable; for, if tkat 
be admitted, it is plainly obvions tbat the defendant's stove does 
not infringe his patent, when limited to the spécifie characteristics 
of his scrolls, or the peculiar arrangement of them. The complain- 
ant does not, as we undersitand, contend that there is a close simili- 
tude between the design of his stove and that of the défendant, when 
considered in détail. It would be vain to contend for that; for 
while it must be admitted (and this is the contention most pressed 
by the complainant) that to the casual observer, or to one who re- 
gards their gênerai appearance only, there is a sameness of appear- 
ance, yet it is only the sameness which results from the use by the 
défendant of the resources which were of right open to each, — that 
is, in this case, the privilège of using an old kind of ornament, in its 
common style of application, to the improvement of the appearance 
of his stoves. Another quite noticeable différence in the design of 
the complainant's stove consists m the imitation of the skin of an 
alligator upon the oven door, in the space surrounding the panel for 
the nameplate, which is not found in the defendant's. But it is not 
necessary to dwell upon this and other différences. The détail of 
the ornamentation varies in most particulars, and the arrangement, 
in their relation to each other, of the détails, varies al&o. To dé- 
clare the defendant's stove an infringement would be to concède to 
the Boal patent pretensions broad enough to cover the whole lield 
of ornamenting stoves with scroll work applied according to the gen- 
erally approved style and methods of the art. As this concession 
must be denied, it follows that the alleged infringement must also be 
denied. The decree of the court below will be reversed, and the 
cause remanded, with directions to the count below to dismiss the 
bill. 



PATENT BUTTON CO. v. CONSOLilDATED FASTENER (X). 

(Carcult Court, D. Maine. November fi, 1897.) 

No. 501. 

1. Patents— Infringement Suits— Demurkbr poh Want op Invention. 

A patent will not be declared void, on demurrer to the bill for want of 
invention, except in an unusual case, and under eircumstances enabling the 
court to clearly see that under no state of proofs which could possibly be 
suggested could patentability be shown. 

2. Samb— JuDiciAL Notice. 

On a bill for infrineement of the Platt patent, No. 520,999, for a device 
for drlving and clinching tacks, held, that the court would not présume to 
hâve such Judicial linowledge of the state of the art eight or ten years earlier 
(when the invention was made), in référence to so spécial a matter, as would 
enable It to déclare the patent void on demurrer for want of Invention. 

This was a suit in equity by the Patent Button Company against 
the Consolidated Fastener Company for alleged infringement of 
letters patent No. 520,999, to Irving G. Platt, for a device for driv- 
ing and clinching tacks. The cause was heard on demurrer to the 
bill for want of patentable invention. 
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George Cook and Richard Webb, for complainant. 
Wm. B. H. Dowse, for défendant 

PUTNAM, Circuit Judge. This bill was brought for relief against 
alleged inf ringements of a patent for an invention. Tlie respondent 
demurred to tbe bill; assigning that the patent is invalid on its 
face, for lack of patentability. The patent relates to a device for 
driving and clinching tacks. The device consista of a tack holder, 
vi^ith a slot or recess suited to hold the head of the tack, and a die 
adapted, by its peculiar form, to curl or clinch the point of the tack. 
The cloth and the button, or whatever is to be secured by the tack, 
interpose, of course, between the die and the tack holder. The pat- 
ent in suit issued June 5, 1894; but the application was filed June 7, 
1889. Of course, the invention may hâve gone back at least two 
years earlier than that, or to June, 1887; being fully 10 years prior 
to the flling of the demurrer. The spécification describes the alleged 
invention as an advance on a prior device of the complainant for at- 
taching buttons to fabrics, covered by an earlier patent than that in 
suit, and it describes in détail the improvements which it claims hâve 
been made. It may be that the earlier patent was such a departure 
from the state of the art as to involve ingenuity, and it may be that 
ingenuity was involved in retuming back from the earlier patent to 
anything so near the state of the art as the patent in suit. In con- 
sidering the case at bar, however, we hâve no occasion to travel 
those two roads; but we may look at the device now in suit, and 
compare it directly with the state of the art. Doing this, it must 
be admitted that it is difficult to perceive that the complainant can 
produce évidence which would satisfy a court that he brings it any- 
thing patentable. But the issue which we hâve to try, as the case 
now cornes to us, is not one of fact, but of law, in the technical sensé 
of the expression. We are not able to see that it differs in any 
respect from the issue which would be made if this suit had been one 
at common law, followed by a demurrer. Can this patent be ad- 
judged invalid on an issue so raised? We had occasion to make 
some remarks on this topic in Industries Co. v. Grâce, 52 Fed. 124; 
the opinion having been passed down in the Massachusetts district 
on July 28, 1892. We there said as follows: 

"I am not aware that in this circuit the practlee of demurring on the ground 
of the want of invention has obtained a footing. The mischlef of permitting 
it unnecessarily is well pointed ont by the référence of Judge Blodgett to the 
crop of demurrers which one of his décisions occasioned in the Northern dis- 
trict of Illinois. Manufacturing Co. v. Adkins, 36 Fed, 554. I am not able 
to ascertain that the practice of this character which exists in some of the 
districts has ever had the direct approval of the suprême court. The ex- 
pressions in Brown v. Piper, i)l U. S. 37, frequently referred to, do not seem 
to go to that extent, as in that case there were a bill, answer, and proofs, so 
that the complainant had had fuU opportunity, and ail possible facts were 
before the court. On such a record the court might with safety say that 
there was nothing on the face of the patent itself which could require its at- 
tention. In New York Belting & Packlng Co. v. New Jersey Car-Spring & 
Rubber Co., 137 U. S. 445, 11 Sup. Ct. 193, where the subject-matter was that 
of a design, the court overruled the demurrer on the merits, without either 
expressly condemning or approving the practice on this point. It is true, 
nevertheless, that in several districts this practice is austained; and it is also 
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approTed by Rob. Pat. § 1110, and by Mr. Gould's notes to Story, Bq. PI- (lOth 
ES.) § 452. In Blessing v. Copper Works, 34 Fed. 753, Judge Sliipman uses the 
îollowing language: 'To décide, in advance of an opportunlty to give évi- 
dence, that no évidence can possibly be given upon the question of invention 
which would permit ttie case to be subœltted to the jury, seems to me to be 
ill advised, except in an unusual case.' Tbis would eeem especially so if the 
questions, not only of value and usefulness, but of novelty, are to be in any 
degree determlned by what transpires subséquent to the issue of the patent, 
as was suggested In Magovran v. Packing Co., 141 U. S. 332, 343, 12 Sup. Ct. 
71, and the Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, even witb 
such qualifications as appear in McOlain v. Ortmayer, 141 U. S. 419, 12 Sup. 
Ot 76, and Adams v. Stamping Co., 141 U. S. 539, 12 Sup. Ct. 66." 

It is apparent that we did not in this case undertake to settle pos- 
itively the précise question whether, having référence to the state 
of the art, an alleged invention could be held not patentable, for want 
of invention, on a demurrer to a bill framed in the usual fonn of a 
bill alleging infringement Since that opinion was passed down, we 
hâve had, from the suprême court, Locomotive Works v. Medart, 158 
U. S. 68, 15 Sup. Ct. 745, and Bichards v. Elevator Co., 158 U. S. 
299, 15 Sup. Ot. 831, and 159 U. S. 477, 16 Sup. Ct. 53. Although 
in the earlier of thèse two cases the demurrer had been overruled 
in the court below, and the case came up to the suprême court, bring- 
ing, not only the demurrer, but also an answer and proofs, and 
although in the later of the two cases there was apparently suffi- 
cient on the face of the speclflcation to enable the court to percelve, 
as a matter of law, that the alleged inventor had obtalned a patent 
for a mère aggregation, yet we must accept the resuit of those cases 
as holding that the question of Invention, although it may come in 
the form of a pure issue of fact, may, under some circumstances, be 
disposed of on demurrer. We are not, however, requlred to départ 
from the suggestion which we made in Industries Co. v. Grâce, that, 
even if such an issue can be made on a demurrer, it can be only in an 
unusual case, and under such circumstances that the court could see 
clearly that under no state of proofs which could possibly be sug- 
gested could patentability be shown. Certainly no hypothesis is ad- 
missible which substitutes for a knowledge of the law, by which 
technical issues of law must be determined, a knowledge of the arts. 
"Judicial notice" is an expression used with some variation of mean- 
ing, according to the standpoint of each particular case. Its true 
signiûcance is not infrequently confused, by reason of the fact that 
the courts do not always carefully distinguish in the respect to which 
we refer. When the court is disposing of an issue of fact, which at 
the common law is for a jury, it may properJy extend judicial notice 
so as to embrace ail those matters which a jury is entitled to take 
cognizance of without particular proofs, by reason of its represent- 
ing the common knowledge of the community at large. Tt is un- 
doubtedlv in this sensé that Lord Esher, in Attorney General v. 
Wright [1897] 2 Q. B. 318, 321, used the following language, having 
référence to the case then before the court of appeal, which brought 
in review the ûndings of a jury with référence to the right of mooring 
vessels on a particular foreshore. He there said as follows: 

"It seems to me that it is the duty of judees to bring into force tlie knowl- 
edge that they bave in common with ail who are engaged in a particular busl- 
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neSTS, and that tliey should not shut their eyes, and affect not to know what 
everybody conversant with the particular business with which they hâve to 
deal knows." 

When, however, we look at the saine expression with regard to 
technical issues of law, it refers only to matters of fact of such kind 
that, according to common experienc, it is absurd to dispute them, 
or, to use the language of the text-books, of such character that, 
with référence to them, ail corroborating évidence is dispensed 
with, and ail opposing évidence is forbidden. Such facts raise con- 
clusive or absolute presumptions, and the presumptions are so aljso- 
lute that although, accurately speaklng, they are presumptions of 
fact, they conclude the court as effectually as though they were pre- 
sumptions of law, and are usually described as such. 1 Greenl. Et. 
§§ 14, 15. We cannot bring our minds to dispose of an issue of this 
kind adversely to a patent on loose notions of the rules of judicial 
notice, or through any conclusions short of that raised by a state 
of facts of the decided character which we hâve explained. We can- 
not présume to hâve such judicial knowledge of the state of the art 
ten years, or even eight years, prior to the flling of this demurrer, 
with référence to so spécial a matter as that to which this patent 
relates, as to enable us to foresee that no possible state of proofs 
can sustain it. The bill allèges invention, and this raises primarily 
only a question of fact. There is nothing in it, or on the face of any 
part of the patent, which modifies the character of this issue. For 
example, there is nothing in the récitals of the spécification to show 
that the patent issued for a mère aggregation. The issue raised is 
purely one of invention or noninvention, and this with référence to 
such spécial and limited subject-matters that ordinarily they do not 
come within the range of universal expérience or judicial knowledge. 
Packard v. Lacing-Stud Co., 16 C. C. A. 639, 70 Fed. 66, 67; Boston 
& R. Electric St. Ey. Co. v. Bemis Car-Box Co., 25 C. C. A. 420, 80 
Fed. 287, 290; American Street-Car Advertising Co. v. Newton St. 
Ey, Co. (decided by the circuit court for the district of Massachusetts 
Aug. 6, 1897) 82 Fed. 732. Demurrer overruled. Eespondent will 
answer on or before December rules, next. Costs to abide the resuit 
of the suit 



DIOKEKSON V. TINLING. 
(Circuit Court of Appeals, Eighth Circuit. December 13, 1897.) 

No. 935. 

1. Patents— Inpbingement—SatjE of Patentbd Articles Purchabed Abroad. 

One purehasing in a foreign country an article protected by a TJnited 
States patent, from persons otlier tlian the owner of tlie United States 
patent or his vendees, cannot import and sell the same in this country with- 
out Infrlnging the United States patent. 

2. Same. 

One purehasing in a foreign country, from the owners of a United States 
patent, patented goods having niarlced upon them a condition that they 
should not be- ipiported into the United States, cannot import and sell 
them hère without being guilty of infringement. 
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Appeal from the Circuit Court of thé United States for the District 
of Colorado. 

This was a suit by Edward N. Dickerson against Hugh L. Tinling 
for alleged infringement of a patent. The court below denied a mo- 
tion for preliminary injunction, and the plaintifl thereupon appealed 
to this court. 

Edward N. Dickerson (Anthony Gref and James H. Brown, on the 
brief), in pro. per. 

Sam B. Berry, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order de- 
nying a motion for a preliminary injunction to restrain the défend- 
ant from infringing letters patent No. 400,086, issued March 26, 1889, 
to the Farbenfabriken, rormals Friedr. Bayer & Co., a corporation of 
Germany, hereafter called Bayer & Co., as assignée of Oskar Hins- 
berg. The letters patent secure to Bayer & Co. the monopoly of the 
manufacture and sale of phenacetine or paracet-phenetidine in the 
United States. The appellant, Edward N. Dickerson, alleged in his 
bill that thèse letters patent had been issued and assigned to him, 
and that the appellee was infringing upon his rights by vending in 
the United States the improveinent descrlbed in the patent. The 
appellee answered that Bayer & Co. was the sole owner and manufac- 
turer of phenacetine, which he averred was the same substance which 
was manufactured by others in Germany and elsewhere as paracet- 
phenetidine; that Bayer & Co. was the real owner of the patent in 
suit, and the appellant was its agent, and held the assignment of ail 
rights under the patent for its benefit; that the appellee had been 
informed and believed that about March 26, 1889, Bayer & Co., or 
Hinsberg for them, "obtained a patent on, or registered, in the Ger- 
man empire, this same 'phenacetine,' " and that the German patent or 
registration had expire4 or been rendered void by the authorities of 
the German empire, and "that he, in common with many citizens of 
the United States has bought small quantities of said 'phenacetine' 
from persons outside of the United States, who had perfect and légal 
right to deal in the same, being the légal purchasers and sellers 
thereof, and that he has brought the same into the United States, and 
that he has resold a small quantity thereof in the United States for 
a legitimate profit." The answer contains some other allégation* 
but none that are material to the issue, and it contains no other déniai 
of infringement. To this answer the appellant flled the usual replica- 
tion, and upon thèse pleadings and certain affldavits, from which it 
appears that no patent had ever been issued in Germany, as alleged 
in the answer, and that every package of phenacetine that had ever 
been sold by Bayer & Co. in a foreign country had a prohibition 
against its importation into and sale within the United States print- 
ed upon it, and was sold subject to that prohibition, the motion for 
i he temporary injunction was heard and denied. 

If it were conceded that Bayer & Co. is the real owner of the let- 
84 F.— 13 
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ters patent in suit, as alleged in the answer, it would be difficult, 
upon the facts disclosed by this record, to justify a sale of phenacetine 
in the United States by this appellee. Section 4884 of the Kevised 
Statutés provides that "every patent shall contain • • * agrant 
to the patentée, his heirs or assigna, for the term of seventeen years, 
of the exclusive right to make, use and vend the invention or dis- 
covery thrpughout the United States, and the territories thereof." 
The answer avers that the appellee bought the phenacetine he is sell- 
ing in a foreign country, either from Bayer & Co., or from others who 
had a légal right to seïl it in that country. He must hâve bought it, 
therefore, of Bayer & Co., or their vendees, or of others. If he bought 
it of others than Bayer & Co. or their vendees, he bought with it no 
right to sell it in the United States, because no one but Bayer & Co. 
and their vendees had that right in this country. The right to sell 
the patented article in the United States is not governed by the laws 
of Germany or of England, but by the laws of this nation ; and un- 
der those laws and the patent before us Bayer & Oo. has the "ex- 
clusive right to make, use and vend" phenacetine in the United 
States. Thus, in Boesch v. Graff, 133 U. S. 697, 703, 10 Sup. Ct. 378, 
a case in which the défendant had purchased in Germany, from one 
Hecht, who had the légal right to sell them there, certain burners, 
which had been patented in both Germany and the United States, 
Chief Justice Fuller said: 

"The right which Hecht had to make and sell the burners In Germany was 
allowed hlm under the laws of that country, and purchasers from him could 
not be thereby autborlzed to sell the articles in the United States, in deliance 
ol the rlghts of the; patentées under a United States patent." 

The cases of Adams v. Burke, 17 Wall. 453, 456; Hobbie v. Jenni- 
son, 149 U. S. 355, 362, 13 Sup. Ct. 879, and Keeler v. Folding-Bed 
Oo., 157 U. S. 659, 664, 15 Sup. Ct. 738, in which it was held that 
one who purchases patented articles of a territorial assignée within 
the district of the United States assigned to him, may sell them 
again in the territory owned by another, do not rule the case in hand. 
They rest upon the principle that one who buys the patented article 
of a party who is legally empowered to sell it under the patent has 
once paid tribute to the monopoly, and has thereby acquired the 
right to use and sell the article he buys elsewhere within the United 
States. But one who purchases in a foreign country, of others than 
the owners of the United States patent or their vendees, pays nothing, 
either directly or indirectly, to the owners of the patent, and there- 
fore he acquires no right to make, use, or vend the article which. 
he buys within the territorial limits of their monopoly. It follows 
that, if the appellee bought the phenacetine he is selling of others 
than Bayer & Co., or its vendees, he is infringing upon the exclusive 
right of this patentée, and an injunction should issue. 

On the other hand, if the appellee bought the phenacetine he is 
selling in a foreign cojmtry from Bayer & Co., or from its vendees, 
subject to the express condition that it should not be imported into 
the United States, or sold within their limits, the exclusive right to 
sell the patented article within the United States which was granted 
to Bayer & Co. by the patent was not abridged by that purchase. 
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Conceding — but not deciding — that one who buys a patented article 
without restriction in a f oreign country from the owner of the United 
States patent bas the right to use and vend it in this country upon the 
gênerai principle that a patented article purchased from the patentée 
passes without the lirait of the monopoly (Holiday v. Mattheson, 24 
Fed. 185; Dickerson v. Matheson, 6 C. C. A. 466, 57 Fed. 524, 527), 
there can be no doubt that a patentée has the same right and power 
to sell the patented article upon conditions or with restrictions that 
he has to sell it at ail. Bayer & Co. had the right to sell its phenace- 
line in Germany without restriction. It had an equal right to sell it 
Bubject to the limitation that it should not be sold or used in any way 
that would curtail or affect the exclusive right which that corpora- 
tion held under this patent to make, use, and vend the phenacetine 
in the United States. If the corporation sold the patented article 
subject to such a restriction, the purchasers, with notice of this limi- 
tation, whether immédiate or remote, could acquire no better right 
than strangers to infringe upon the monopoly secured by the patent. 
That monopoly would still remain intact, and purchasers of the phen- 
acetine which had been sold under the restriction must be liable for 
its use and sale in the United States to the same extent as those 
who made it or bought it of strangers within their limits. Dickerson 
v. Matheson, 6 C. C. A. 466, 57 Fed. 524, 526, 528; Id., 50 Fed. 73, 
77; Id., 47 Fed. 319, The record is that every package of this article 
sold by Bayer & Co. in a foreign country was sold on the express 
condition that it should not be imported into or sold within the United 
States, and that this prohibition was plainly printed upon every 
package. The necessary resuit is that, whether the appellee bought 
in a foreign country the phenacetine which he is now selling in the 
state of Colorado from Bayer & Co., or its vendees, subject to this 
restriction, or from others without restriction, he is alike an infringer 
upon the exclusive right to make, use, and vend the phenacetine 
within the United States, which was granted to this corporation by 
the letters patent. The order denying the motion for a temporary 
injunction must accordingly be reversed, and the case must be re- 
manded to the court below, with directions to issue the injunction, 
and it is so ordered. 



SALOMON et al. v. GARVIN MACH. CO, 

(Circuit Court, S. D. New York. December 2T, 1897.) 

Patents— NovBLTT and Infeingemknt— Friction Clutches. 

The Salomon patent, No. 354,242, for Improvements in friction clutches, 
consistlng in the comblnation, with the shaft and puUey, of the hub 
mounted on the shaft, a double expansion ring conneeted with the hub, 
and means for expandlng the ring against the interior of the puUey, shows 
patentable novelty as to the flrst claim, the novel feature of which is the 
double expansion ring; and the elaim is infringed by a device east in one 
pièce, with curved arms in place of the interior ring, and which perform 
ail the functions thereof, and are a mechanical équivalent. 

Samk— Construction of Claim. 

Patents should not be defeated on the construction of a single imma- 
terial and inartistlc Word used in the claim, and hence the use of the word 
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"ring" will not confine the clalm to that précise devlce when otlier words, 
such as "curved arms," or "annulai- support," mlght bave been used wlth 
equal propriety to desçribe the aetual invention. 

This was a suit in equity by Etienne Salomon and George Schrade 
against the Garvin Machine Company for alleged infringement of a 
patent for improvements in friction clutches. 

A. Bell Malcomson, for complaînants. 
C. Godfrey Patterson, for défendant. 

GOXE, District Judge. This is an equity suit for the infringement 
of letters patent, No. 354,242, granted to Etienne Salomon, December 
14, 1886, for improTements in friction clutches. The object of the 
invention was to produce a friction clutch which is simple, cheap, dur- 
able and certain in opération. It consists of a cast double expansion 
ring and hub screwed on the power shaft by set screws. Openings 
are eut in the outer ring to allow of its expansion by means of levers 
set loosely in one opening and operated by forks formed on a sliding 
sleeve. By tightening thèse levers the inner ring becomes a spring 
and brings the outside rim of the clutch in contact with the puUey at 
ail points. 

The flrst claim is the only one involved. 

"(1) In a friction clutch, the combination, wlth a sliding shaft and pulley, 
of a hub mounted on said shaft, a double expansion ring connected wlth said 
hub, and means for expanding said ring against the interlor of the pulley, 
substantially as and for the pùrposes set forth." 

The défenses are lack of novelty and invention and noninfringe- 
ment. 

The éléments of the claim are flrst, a shaft and pulley; second, a 
hub mounted on the shaft; third, a double expansion ring connected 
with the hub, and, fourth, means for expanding said ring against 
the interior of the pulley. Of thèse the novel feature will be found 
to réside in the third élément of the combination, namely, the double 
expansion ring connected with the hub. This élément was new with 
Salomon. None of the références offered in évidence shows such a 
construction, or anything which can be deemed an équivalent. A 
number of patents were introduced in évidence, but they failed to an- 
ticipate or limit the patent in this essential particular. The com- 
plainants' position in this regard cannot be better stated than by 
quoting the language of their expert, Mr. Henry Connett, who has 
added to the perspicuity of his statement the unusual and doubly 
welcome charm of brevity. He says: 

"There is no suggestion In any of thèse prlor patents of the Invention of 
Salomon set forth in patent 354,242. The Invention of Salomon as set forth 
in complaînants' patent was a new departure from the old styles of friction 
clutch, which consisted in spUttlng a single tire or ring in one or more places 
and expanding or contracting it. Salomon's devlce added an Inner ring, to 
act as a compensating élément, and equally distribute the expansion of the 
outer or friction ring around its ■circumference. This élément does not ap- 
pear in any one of the patents referred to in the question and this élément is 
speclflcally claimed in the flrst claim of complaînants' patent." 

The défendant'» device is cast in one pièce with curved arms in 
place of the interior ring of the patent. Thèse arms are not con- 
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centric wîth the outer ring, but the proof is persuasive that they ac- 
complish ail the functions attributed to the complainants' ring. It 
is undisputed that the patentée, who was employed by the défendant 
Company, exhibited his patent to the président of the company in the 
hope that the company would manufacture under it; that the patent 
remained in the possession of the président for some time and that 
it was after this occurrence that the clutch now complained of by the 
complainants made its appearance upon the market. In the cata- 
logue issued by the défendant in July, 1893, this device is described 
as follows: 

"The friction ring bas no direct connection with tbe hub, tbls connection 
belng by two curved arms extending as far as possible to the opposite slde 
of the hub, allowlng the ring to fijl In ail directions." 

Thus it will be seen that before this action was commenced the 
défendant company attributed to the new device the same advantages 
and mode of opération which are found in the complainants' clutch 
due to the essential and novel feature of the combination in ques- 
tion. It is true that the curved arms of the defendant's clutch are 
not, strictly speaking, a ring, but that they are the équivalent of a 
ring and perform the same office as the ring of the patent, cannot be 
doubted. The language of the spécification leaves no question as 
to the meaning the patentée intended to convey. Although patents 
are sometimes defeated upon the construction of a single immaterial 
and inartistic word, they ought not to be. There was nothing in 
the prior art requiring the patentée to limit his interior device to the 
précise form of a ring. He might hâve used the words "curved 
arms," or "annular support" with equal propriety. The défendant, 
if it uses the combination, cannot avoid infuingement on the narrow 
pretext that the essential élément is not in the précise form shown 
in the spécification. It is hardly disputed that the defendant's 
arms hâve the qualities of a soring, but it is argued that its spring 
opérâtes only as a buffer and not to diffuse expansion to ail parts of 
the outer ring. It is thought that this contention, assuming it to 
be material, is not supported by the proof. It is at variance with 
the defendant's own déclaration. The defendant's device, though dif- 
fering in appearance and in some minor détails, embodies ail the élé- 
ments of the patented combination or exact équivalents therefor and 
is an infringement of the claim in question. The complainant is enti- 
tled to the usual decree. 



WILLIAMS V. AMERICAN STRING WRAPPER CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1898.) 

No. 433. 

Patents — Invention — Stuing Wbappbrs. 

The Williams patent, No. 558,244, for an Improvement in string wrappers, 
conslstlng In cutting into tbe wrapper on both sides of the end of the string, 
to facilitate getting hold of tbe string, so that the wrapper may be easily 
opened wlthout tearing or injuring, the newspaper or other article wrapped 
tberein, is void for want of invention. 81 Fed. 200, afflrmed. 
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Appeal from the Circuit Court of the United States for tHe North- 
ern Division of the Northern District of Illinois. 

This was a suit in equity by Benajah Williams against the Ameri- 
can String Wrapper Ctompany and Arthur L. Curry for alleged in- 
fringement of a patent. The circuit court dismissed the bill for want 
of equity (81 Ped. 200), and the complainant has appealed. 

Frank T. Brown, for appellant. 

0. Clarence Poole and Taylor E. Brown, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. In this case the circuit court found that 
letters patent of the United States, 558,244, issued on April 14, 1896, 
to Benajah Williams, were invalid for want of novelty, and accord- 
ihgly dismissed the bill, which was brought to obtain an injunction 
against infringement. Williams v. Wrapper Oo., 81 Fed. 200. The 
flrst claim of the patent reads in this wise: 

"A wrapper for newspapers, periodicals, and the like, comprislng a body por- 
tion havlng a thread or cord attached thereto, eaid thread or cord arranged In 
proximlty to and parallel wlth the end of said body portion, and extending 
transversely across the same, and terminating flush wlth the edge thereof; 
said body portion provided with sllts in the edge thereof adjacent to the end» 
of the thread or cord, forming a partially detached portion, which partially de- 
tached portion remains attached to the thread or cord, as and for the purpose 
«et forth." 

The other claims differ from this only in minor particulars, the sec- 
ond describing "the inner ends of said slits" as "converging towards 
«ach other and the thread or cord," and the third, besides the inclined 
slits, calling for a wrapper "comprising a rectangular body." The 
spécification, in part, says: 

"The object of this invention is to provide a, wrapper that can be easily 
opened wlthout tearing or Injuring the newspàper, periodlcal, or other article 
wrapped therein. • • * Adjacent to the gummed end of wrapper. A, and 
extending entlrely across the wrapper, parallel with the end thereof, Is a 
small flexible thread or string, 0, which may be secured to the wrapper by flrst 
applylng to the thread or string an adhesive substance, and then, before the 
adhesive substance becomes dry, applylng said thread or string directly to the 
material ont of which the wrapper is made, and permitting the adhesive ma- 
terial to be dried in any suitable manner. The string or tiiread is of a length 
such that its ends are flush with the edges of the wrapper, as shown. On 
each side of the string, at the ends thereof, I provide a short notch or slit, 
T>, in the edge of the wrapper, as shown, for a purpose to be presently de- 
Bcrlbed. The two slits at each end may be inclined towards each other from 
the outer edge of the wrapper. The string or thread, C, is applied to the same 
side of the wrapper as the adhesive substance, B; so that when the wrapper 
is wrapped around a newsi)aper, perlodical, or other article, as indicated at E, 
Fig. 2, the string or thread will be on the inner surface of the wrappers, as 
shown. The wrapping of the article is begun at the end of the wrapper op- 
posite the end to which the a:dhesive substance and the thread or string are 
applied, and the said string or thread is located adjacent to the gummed end 
of the wrapper, so that, when the wrapper is applied to the article, only one 
thickness of the wrapper is necessary to be ruptured to open the package or 
bundle. The provision of the slits, D, enables a person to easily grasp the 
end of the string or thread to effect a rupture of the wrapper across its entire 
wldth. If desired, sllts, D, may be provided only in one edge of the body por- 
tion. The portion of the wrapper included between the two sllts at the end 
of the string is prevented from becomlng detached by It» adhésion to the 



WILLIAMS V. AMERICAN STEING WRAPPEK CO. 199 

string, and also by reason of the faet that the slits, D, do not jolia each otlier 
at the inner extremities thereof. It will be obvious that the flexibility of the 
thread or string will not interfère wlth the folding or rolling of the wrappers 
when handled in bulk. Wrappers construeted in accordance with my inven- 
tion may be made of any desired size and shape, and of any suitable material. 
If desired, the gumming of the edge of the wrapper may be omitted, and the 
wrapper may be secured, when wrapped around an article, by any suitable 
or well-known method, as will be readily understood." 

Numerous patents were produced in proof of the prior art, but, by 
stipulation of counsel, copies of ail were omitted from the record ex- 
cept the British patent 340, issued in 1866 to Earnest Petite, and let- 
ters patent of the United States 180,773, issued August 8, 1876, to 
H. B. Magruder and E. M. Walsh; 271,006, issued on January 23, 
1883, to J. A. Whitney; 459,461, issued on September 15, 1891, to 
W. J. Puckett; 486,523, issued on November 22, 1892, to J. Zimmer- 
man; and 519,185, issued May 1, 1894, to P. J. Ogle. Prior use also 
was alleged, predicated upon wrappers made at Toledo, Ohio, be- 
tween 1889 and 1896, according to designs of Henry T. Marshall, as 
illustrated in bis applications for patents filed Pebruary 10 and 
March 22, 1888, drawings of which are in the record by agreement. 
The Petito patent shows a thread in the fold of an envelope for a 
letter with perforations near the end of the fold. The patent to Ma- 
gruder and Walsh also has référence to envelopes for letters, and 
shows a string or cord, covered within the folded end. and not ex- 
tending beyond the sides, with a séries of perforations in a corner of 
the envelope near one end of the string. The Whitney design is for 
an envelope or covering for cigars, and ncd not be more particularly 
described. The Puckett patent shows a cord in the bottom fold of 
an envelope, the corners of which are made to project and cover the 
knotted ends of the string. The Zimmerman patent is for improve- 
ments in key-opening sheet-metal cans, and shows a detached strip 
terminating in a free tongue at one edge of the blank sheet of which 
the can is made. The Ogle design, of which an illustration is given 
in the margin, is a wrapper or envelope for 
periodicals and the like, provided with two 
lines of slits forming a tearing strip, the slits 
of each line being disposed at such angles that 
the line of fracture is prevented from deviat- 
ing from its proper course. The Marshall de- 
signs were also for wrappers for periodicals or 
newspapers, and show a thread extending 
across the body near the gummed edge of the 
wrapper, the'^ends of the thread in one form of 
construction projecting beyond the side lines 
of the wrapper, and in the other form terminat- 
ing flush with those lines in a circular notch 
eut ont of the paper, whereby the ends of the 
string are left uncovered. 
In view of what had been done before, Williams, it is clear, cannot 
Be credited with a patentable contribution to the art. His conception 
may hâve been original with him, but it was not essentially new. 
The use of the string or cord was familiar, and if a eut or slitin the 
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edges of a wrapper, already provided with a string, for the purpose 
of makiug easy the grasping of the ends of the string, was not other- 
wise âû obvions expédient, it was plainly suggested by the patent of 
Ogle. It was only necessary to place the string upon the tearing 
strip of that patent to produce the exact design in question. The de- 
cree below must be affirmed. 



LAWRENCE et al. v. FLATBOAT. 
(District Court, S. D. Alabama. ^ December 27, 1897.) 

1. Makitimb! Liens— ADMiRAiiTT Jurisbiction. 

A flatboat, wlth a plie driver and Its englue erected thereon, whleh Is 
malnly used In constructlng bulkheads for the érection of channel ligbts, 
and whleh Is also employed in transporting materials used in the work 
(belng towed by a tug for thls purpose), is to be classed as a "vessel," 
within the maritime jurlsdlctlon, and subject to maritime liens. 

Z. Same— Seamen's Wages. 

Persons employed upon sueh a boat, who assist in movlng her about, 
and who also work the pile driver and are engaged In constructlng the 
bulkhead, are to be regarded as rendering maritime services, so as to give 
them a lien on the vessel for their wages. 

This was a libel in rem by Millard T, Lawrence and others against 
an unnamed flatboat or pile driver, of which the Southern Log-Cart 
& Supply Company are claimants. 

Sheldon & Burgett and W. D. McKinstry, for libelanta. 
Gregory L. & Harry T. Smith, for claimant. 

TOULMDT, District Judge. The libel is to recover a balance of wa- 
ges due libelants for services on the said flatboat. The boat had 
erected on her a pile driver, which was used in driving piling in the 
construction of bulkheads on which to erect channel lights along the 
channel of Mobile Bay for the guidance of vessels navigating the bay. 
She was also provided with an engine aboard, with which to operate 
the pile driver. The business of the boat was to transport the ma- 
terlal used in constructlng the bulkheads from the city of Mobile to 
the several points in the bay along the channel where such material 
was to be used, — some 25 miles distant from said city, — ^but mainly 
to drive the piling in the construction of the said bulkheads. The 
boat was without rudder, sails, or other means of propulsion, and waa 
towed from the city of Mobile to the bay, and from the bay to the 
city, when going with and retuming for said material; but when 
moving about the bay from one place to another, where the work was 
being done, she was propelled by a rude sail and rudder, improvised 
for the purpose, and sometimes by the use of anchors, windlass, and 
rope, using the engine on board for the purpose of operating the wind- 
lass. The libelant Maynard was the engineer of the boat, and his 
services were rendered in operating the engine for navigation, when 
necessary, and in operating it when employed in driving piling. The 
services of the other libelants were rendered in the spécial business 
of the boat, — ^loading her with the material transported by her, assist- 
ing in moving her from place to place about the bay, so far ag mov- 
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ing was necessary, but mainly in driving thé piling and constructing 
the bulkheads referred to. 

The learned judge who decided the case of The Alabama, reported 
in 22 Fed. 449, in speaking of the case of the floating elevator (The 
Hezekiah Baldwin, 8 Ben. 556, Fed. Cas. îs'o. 6,449), said: 

"The elevator was capable of being, and Its business requlred It to be, navl- 
gated from one place to another. When in place and in opération, it lifted 
grain and placed It aboard another water craft to be transported. Bxactly 
the same may be said of the dredgeboat Alabama, except that it lifted mud 
Instead of grain. Bach aided commerce —the one by loading grain in transit, 
the other by removing obstructions in the way of commerce by water." 

So it was held that the dredgeboat and scoiws used in connection 
therewith were within the admiralty jurisdiction, and subject to a 
lien for towage. It seems to me that the flatboat in this case should 
likewise be classed as a vessel, rendering service in aid of commerce. 
She was capable of being navigated, and her business required her 
to be navigated, from one place to another. When at work she drove 
piling and constructed bulkheads for the érection of lights to mark 
the channel of the bay, in aid of navigation and commerce. Dredges 
and scows, though never used in the transfer of passengers or freight, 
and furnished with no motive power of their own, are vessels, and 
subject, as such, to maritime liens for service rendered. The Alabama, 
19 Fed. 544. A dredge is subject to libel in admiralty for wages. 
The Atlantic, 53 Fed. 607, The Starbuck, 61 Fed. 502. In the case 
of The Atlantic it was held that an engineer on a steam dredge, char- 
tered for work on a government contract, is entitled to a lien for 
wages. The dredge was engaged in dredging water ways near 
Charleston, S. C. In the case of The Minna, 11 Fed. 759, Judge 
Brown says "that ail hands employed upon a vessel, except the mas- 
ter, are entitled to a lien if their services are in furtherance of the 
main object of the enterprise in which she is engaged." It is also 
held that the lien is net limited to acts done for the benefit of the 
ship, or in the actual performance of seamen's duties. Ringgold v. 
Croclier, Abb. Adm. 344, Fed. Cas. No. 11,843; Reed v. Canfield, 1 
Sumn. 195, Fed. Cas. No. 11,641. Any service is maritime if substan- 
tially to be performed on water within the ebb and flow of the tide. 
The D. C. Salisbury, Olcott, 71, Fed. Cas. No. 3,694. See, also, Rei-. 
St. U. S. § 4612. In Saylor v. Tavlor, 23 C. C. A. 343, 77 Fed. 476, 
it is held that if the craft cornes within the maritime jurisdiction 
the persons employed aboard of her corne also under that jurisdic- 
tion. In the case of The Destroyer, 56 Fed. 310, it is said that, "to 
entitle one to a lien for wages against a vessel, it is not necessary 
that the services be rendered in navigation alone; that where the 
services are rendered in the spécial business of the vessel, in moving 
her about, so far as moving was desired, but mainly in operating her 
machinery for throwing projectiles, which was her sole business, the 
men who rendered the services are entitled to a lien upon the vessel 
for wages." According to the decided weight of authority, a craft 
used as the flatboat, with pile driver, in this case was used, should 
be classed as a vessel, and subject to a maritime lien for seamen's 
wages. The proctor for claimant practically concèdes this proposi- 
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tion, but hîs contention ia that the libelants were net seamen, and 
performed no, or but little, maritime service on the boat. He claims 
that the primary object of libelants' employment was the érection of 
bulkheads upon which the channel lights were placed; that the mov- 
ing of the boat from place to place was only incidental to the work 
of erecting the bulkheads; and that such work was not maritime in 
its character, and created no lien upon the vessel. While it is true 
that the navigation of the boat from place to place in the bay was 
only incidental to the work of erecting the bulkheads, which was the 
main object of her employment, and of the employment of the hands 
upon her, I cannot agrée with the able proctor in the conclusion that 
the work done and the services rendered were not maritime in their 
character and created no lien upon the vessel. The work done by 
the vessel related to and was an aid to navigation and commerce, and 
the services rendered by the libelants were rendered in the spécial 
business of the vessel and in furtherance of the work in which she 
was engaged. In the case of The Minna, supra, Judge Brown says 
that "the earlier cases indicate that mère landsmen hâve no lien un- 
less their labors contribute to the préservation or navigation of the 
ship, or to the sustenance or health of the crew"; but he considéra 
the better rule to be, and he holds, "that ail hands employed upon 
a vessel, except the master, are entitled to a lien if their services are 
in furtherance of the main object of the enterprise in which she is 
engaged." My opinion is that the libelants hâve a lien for their 
wagea which is enforceable in admiralty. A decree will accbrdingly 
be entered in favor of libelants. 



SERVISS V. FERGUSON et al. 
(Circuit Court of Appeals, Second Circuit. Deeember 14, 1897.) 

No. la 

1. Salvage— Dbrelicts— Oblisation of Salvoks. 

Salvors rescuing a derelict property are under a légal obligation to care 
for the préservation thereof while tbey retaln possession. 

3. Same. 

Salvors of a derelict barge, who placed her in a slip, where she afterwards 
sunlî, and was then run upon and erushed by a vessel moving about in 
the slip, iicld liable in damages to her owners for the amount of their loss 
less a reasonable salvage award, on accounl of their négligence in not 
taliing other précautions to indicate the positions of the sunlïen boat than 
mereiy notifying persons about the wharf of the place where she was 
sunk, and then going away, and leaving no one in charge. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by William H. Serviss against William E. Fergu- 
son and others, owners of the tug Governor, to recover damages for 
the loss of a scow. The circuit court entered a decree for the libelant, 
and the respondents hâve appealed. 

The district court in rendering its décision delivered the following 
opinion (BROWN, District Judge): 

"The défendant, about midnight on February 8, 1S0.5, piclced up the libelant's 
scow, which was adrift with no one on board, in the ice of the East river, and 
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towed her into the slip between Seventeenth and Eîghteenth streets, and 
moored her outside oî another seow there made fast to the dock. Wlthln 
a few hours afterwards, and while the defendant's tug was temporarily ab- 
sent, the scow sank at her moorings, without any fault, as I find, of the de- 
fendant, and probably through previoiis injury of the Ice. On the return of 
the salvor a féw hours after, it was perceived that the scow had sunk; one 
moorlng line was still tant running down into the water, and some fendera 
were afloat above her. The slip was occupied by a dredge and several scows 
belonging to a dredging Company, a dumping boat, and several city dirt scows. 
Thèse were moved around in the slip as occasion required, sometimes by tiigs, 
sometimes by hand. Early in the forenoon one of the boats, being moved by 
hand, was run upon the sunken scow, but got ofC with the rising tide. There 
were contacts by other boats. Some days afterwards, when the scow was 
raised, it was found to be so crushed as to be worthless. I hâve no doubt that 
what was left of her was praetically destroyed by the collision wlth the first 
boat. 

"The libelant eontends that the défendant as salvor is answerable for this 
loss, both for placing the libelant's boat in an unsafe place, and in taking no 
means for her préservation from injury after she sank. I think the place to 
which she was taken was well enough, if suitable care had been given to her 
afterwards; but in this latter respect the libelant's contention must, I think, 
be sustained. 

"A libéral compensation la awarded by the court for salvage services, 
especially in the rescue of derelict vessels. A correspondlng légal obligation 
rests upon the salvor to take reasonable care for the préservation of the prop- 
erty while he retains possession. Story, Bailm. (9th Ed.) § 623;: The Sumner. 
1 Brown's Adm. 52, Fed. Cas. No. 13,608. 

"The only hésitation I hâve had in this case has arlsen from the circum- 
stances that at least two of the men who were at work about the shp noticcd 
the tant Une running beneath the water and the fenders afloat; and that from 
thèse circumstances they inferred that there was some sunken craft beneath. 
The defendant's captain, who had brought the boat in, also testifled that he 
gave verbal notice to a number of perso ns about the wharf before going away 
in the moming as to the place where the boat was sunk. No pains, however. 
seem to bave been taken to make this notice gênerai, nor was any spécial 
buoy or other mark made of the wreck beneath the Water, other than the line 
and fenders above spoken of. 

"The rule of diligence obligatory on salvors Is that of ordinary care, such 
as persons of reasonable prudence would naturally be expected to exercise 
for the préservation of their own property from loss or Injury under like cir- 
cumstances. Applying this rule, I am constrained to find that the line and 
the fenders were not sufficient as a reasonable protection to the scow, or a 
reasonable notice of the sunken wreck, eonsidering the kind of work going on 
in the slip, and the persons in charge of It. I cannot conceive that a man of 
reasonable prudence would hâve left hls own boat in that manner, liable to 
be destroyed by the boats moving back and forth in the slip, with no one in 
attendance to glve warning as to the wreck, or any more plain and recogniza- 
ble buoys. I must, therefore, allow a decree for the libelant, which will be 
for the value of the scow at the time she sank in the slip, less one-third there- 
of, deduoted as an allowance for the salvage service. 

"If It seems a hardship to require the défendant to pay for a boat they hâve 
rescued, possibly from complète destruction, it must be remembered that the 
compensation which the court awards for salvage services includes the 
recompense for ail the necessary care of the salved property; and that the 
seeming hardship is no other or différent than that in which any other négli- 
gent loss involves every ordinary bailee for hire." 

James J. MacMin, for appellants. 
J. A. Hyland, for appellee. 

Before WALLACE, LACOMBE, and SHTPMAN, Circuit Judges. 

PER CURIAM. Decree of district court afflrmed, with costs, on 
opinion of district judge. 
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THE JOB T. WILSON. 

THE HOWARD. 

(District Court, D. Maryland. November 23, 1897.) 

1. COI-IilSION— InjURY TO ToW — LlABILITY FOE Damages. 

Damages caused to a tow by the mutual fault of her tug and the other col- 
Udlng vessel are chargeable, prlmarlly, one-half against each offending ves- 
sel; but, if one of the latter cannot respond for its part, the other must pay 
the whole. 

2, Samu. 

In a case of mutual fault, where one of the eolHding vessels was rendered 
practically worthless, so that a decree for half damages was entered against 
the otlier, held, that where the latter was also eompelled to pay the entire 
daim of an innocent sufferer by the collision, who was entitled to hold both 
of the coUldlng vessels, her owners might recoup one-half the latter sum ont 
of the half damages decreed to the other vessel. 
8. Samb — Loss OF EpFECTS BT Crbw. 

Members of the erew of a tug who lose personal effects by reason of a col- 
lision resulting from the mutual fault of the tug's offlcers and the other col- 
liding vessel, being engagea in a common employment wlth their offlcers, 
cannot recover against the tug for their loss. Hence their only remedy Is 
against the other colliding vessel for half their damages. 
4. Samb— Damages for Death of Seaman. 

Under a statute authorizing recovery for a wrongful death only in cases 
where deceased would hâve had a right of action for his injuries if death 
had not ensued, there is no right of action against a tug for death of mem- 
bers of the crew caused by a collision resulting in part from the négligence 
of the tug's oflScers, and in part^from the fault of the other colliding vessel, 
and hence the only remedy is against the latter vessel for half damages. 

Thèse were libels to recover damages resulting from a collision 
between tHe steamtug Job T. Wilson and the steamship Howard, 
The court heretofore, on July 28, 1897, found both the colliding ves- 
sels in fault, made a decree for divided damages, and ref erred the 
cause to a master to ascertain the amount. 

J. Southgate Lemmon, for Warwlck Park Transp. Co. 

C. Baker Clotworthy, for intervening petitioners and seamen on 
tug. 

Pollard & Bagby, for représentatives of persons who lost their 
lives in collision. 

Wm. Pinkney Whyte and Daniel H. Hayne, for the Howard. 

MOEEIS, District Judge. In the matter of the proper decree to 
be passed apportioning the damages resulting from a collision. The 
court, by its interlocutory decree of July 28, 1897, found both the 
colliding vessels in fault, and decreed that the damages should be 
divided, and referred the case to a master to ascertain the amounts. 
The original libel was flled by the Warwick Transportation Company, 
the owner of the tug Job T. Wilson, against the steamship Howard, 
in rem. There was afterwards flled an intervening pétition by the 
Virginia Dredging Company for the damages to a scow belonging to 
it which was being towed by the tug; also pétitions by the crew of 
the tug for loss of their personal effects. There was also flled a libel 
in personam against the owners of the steamship Howard by the 
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widow and children of James F. Childfess for the pecuniary loss to 
them by the death of Childress, who was an engineer on the tug, and 
who was drowned by the overturning of the tug in the collision ; and 
also a similar libel by Samuel J. Chappel, who was the master of the 
tug, for pecuniary loss by the death of bis son, 17 years old, who was 
cook on the tug and was also drowned. Thèse libels to recover for 
the death of Childress and young Chappel are in personam against 
the Merchants' & Miners' Transpo,rtation Company, the owner of the 
steamship Howard; the right of action arising under the Maryland 
law, the place of collision being in the Patapsco river, within the 
limits of Maryland. 

The Maryland Code of Public General Laws (volume 2, art. 67) pro- 
vides that wherever the death of a person shall be caused by such a 
wrongful act, neglect, or default as would (if death had not ensued) 
hflve entitled the party injured to maintain an action and recover 
damages in respect thereof, the party who would hâve been liable if 
death had not ensued shall be liable to an action for the beneflt of 
the wife, husband, parent, or child of the person whose death was 
wrongfully caused. Before the interlocutory decree was passed, the 
owner of the steamship flled a pétition on May 28, 1897, in proper 
form, under the flfty-ninth admiralty rule, making the owner of the 
tug a party to the cause, and charging that the sole cause of the 
collision was the faulty navigation of the tug. On motion of the 
owner of the steamship, an order was passed July 27, 1897, by which 
the original libel, together with ail the pétitions filed therein, and the 
libels of the widow and children of Childress, and the libel of Chap- 
pel, and the libel of the owner of the steamship instituted under the 
flfty-ninth rule, were consolidated. On June 22, 1897, the owner of 
the tug flled bis pétition to Itmit liability under sections 428-3-4285 
of the Revised Statutes, and by an order passed July 23, 1897, it was 
allowed to surrender the tug and her pending freight to the marshal, 
who was directed to sell the tug and bring the proceeds into court. 
The tug was sold for a very inconsiderable sum, which yielded noth- 
ing after deducting expenses; so that, if the liability of the owner 
of the tug be limited to the proceeds of the tug, its liability is extin- 
guished. The exceptions to the sums found as damage by the mas- 
ter's report having been overruled, the questions now to be con- 
sidered hâve relation to the proper decree to be passed apportioning 
the damages. 

First, as to the claim of the Virginia Dredging Company for dam- 
age, démarrage, and expenses on account of in jury to its scbw which 
was being towed by the tug. No fault is attributable to the scow, 
and its owner is an innocent sufîerer, entitled to full compensation; 
and, while each wrongdoer is primarily chargeable with half the 
damage, if the innocent sufferer is unable to obtain the one-half 
charged against either he can compel the other to pay the whole. 
The full amount of this claim is $3,050. 

Second, the claim of the Warwick Park Transportation Company 
for injury to the tug, including ail expenses, is $4,200, of which it is 
entitled to recover one-half, amounting to |2,100. The Howard was 
not injured, and the tug was injured to the extent that in her dam- 
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aged condition she proved to be practically worthiless, so that the only 
fund from which any of the parties entitled to recover can be paid 
is the stipulation given by the owner of the Howard or the responsi- 
bility of the owner in personam. The Howard and her owner are, 
however, only liable for half the damages. Theref ore it seems to me 
that if, by payments to innocent sufferers, the Howard is made to 
pay in excess of half to make good damages for which the tug is 
liable, she should be allowed to retain the excess out of the mouey 
in the hands of the steamship owner payable to the owner of the tug. 
One of the beneflts of the power of the admiralty court to bring in 
ail the parties charged with fault in a collision case, and to con- 
solidate ail the libels into one case, is that by one decree the court 
can settle the rights of ail the parties and "do substantial justice. 
The North Star, 106 U. S. 17, 27, 1 Sup. Ct. 41. 

It is urged on behalf of the Warwick Park Transportation Com- 
pany, the owner of the tug, that it should receive from the stipulators 
for the steamship its full one^half of its damages without déduction, 
because, having surrendered the tug, its liability is limited to h.^r 
proceeds, and that to allow damages to the innocent sufferers to be 
deducted from its recovery against the steamship is to defeat that 
limitation; and, further, that the law does not permit the owner of 
the steamship to recoup any damages it may hâve to pay, because the 
law does not permit a claim for contribution by one wrongdoer 
against another. The answer is, I think, that the admiralty rule of 
apportioning the damages resulting from a collision, when both ves- 
sels are wrongdoers, is a rule peculiar to the admiralty, and is in 
direct conflict with the common-law rule. For spécial reasons of 
maritime policy, instead of refusing, as the common law does, to 
allow either of the wrongdoers to recover against the other, the ad- 
miralty provides a spécial proceeding to bring into one case ail the 
parties charged with fault for the very purpose of compelling each 
to bear its share of the whole damage; and the decree in favor of 
innocent parties who are free from fault is not against the guilty 
in solide for the whole amount, but against each for its share, with the 
provision that, if the innocent party is unable to obtain satisfaction 
from either of those decreed against, he may proceed against the other, 
because he is entitled to be paid in full. The Alabama, 92 U. S. 695 ; 
The Atlas, 93 U. S. 302; The Juniata, Id. 337; The Virginia Ehrman, 
97 U. S. 309; The Sterling, 106 U. S. 647, 1 Sup. Ct. 89. In The Juniata 
only one of the oflending vessels was sued. There was a decree 
against that.vessel for one-half the damages of Pursglove, the owner 
of the other vessel, and for the whole damage suffered by the United 
States, the innocent owner of cargo, and the court said (93 U. S. 340) : 

"The decree must therefore be changea so as to requlre full payment to be 
made to the United States by the claimants of the Juniata. Whatever their 
rights may be against Pursglove by reasoa of such payment of more than one- 
half must be settled In another proceeding. It cannot be done in this litiga- 
tlon." 

Subsequently, and after the case of The North Star, 106 U. S. 17, 
1 Sup. et. 41, the suprême court promulgated rule 59 in admiralty 
(112 U. S. 743), giving the right to the owners of the vessel proceeded 
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against to bring any other vessel contributing to the collision into 
tbe same suit, so that the court might render such decree "as to law 
and justice shall appertain." In The North Star the suprême court 
refused to allow the statuts of limited liability to be applied so as to 
work the injustice of permitting the owners of one vessel to receive 
their full moiety of the loss, and then defeat the owners of the other 
vessel by interposing the limitation of liability. It seems to me a 
similar injustice would be worked by permitting the owners of a vessel 
which is primarily liable for only one-half of the damage of an inno- 
cent sufferer to be compelled to pay the other half charged against 
the other vessel, and yet refusing to allow the owners of the vessel 
which bas paid the whole to obtain the excess ont of the money in 
their hands payable to the owners of the other vessel for damages 
arising from the same collision. The whole object, as it seems to 
me, of the practice in admiralty, which enables the court to deal with 
ail the questions arising from a collision as one transaction, is to pre- 
vent such inéquitable results. The City of New York, 25 Fed. 149; 
The Canima, 17 Fed. 271; The Hercules, 20 Fed. 205. 

There was also on board the tug a passenger, John G-. Trent, who 
lost his Personal efifécts to the value of $70, and who, as an innocent 
sufferer, is entitled to full compensation. He is to be paid by the 
stipulators of the Howard, with the right to recoup one-half from the 
sum awarded to the tug. 

The report also finds the amounts of the losses of the personal 
effects of the master and the crew of the tug. Thèse claimants, be- 
ing ail of them members of the crew of the tug and engaged in her 
navigation, were, in my judgment, in a common employment, and 
could not recover against the tug. As to the master and mate, it was 
their own personal neglect and want of care which contributed to 
bring about the collision, and as to the others, so far as the naviga- 
tion of the tug was concerned, I hold that they were engaged in a 
common employment. As to the mate, who had charge of the wheel 
and failed to avoid the Howard, and as to the master, who negligently 
perf ormed the duties of a lookout, the case seems clear ; and as to the 
others of the crew it does not seem to me that the owner owed to them 
the duty of seeing that the master and mate made no mistakes of 
navigation. After the owner had provided a proper tug and compé- 
tent ofScers and crew, they ail took the risk, as ît appears to me, of 
the négligence of any of the ship's company in the ordinary work of 
the tug, and cannot recover against the tug for damages suffered by 
reason of a disaster to which no fault of the owner has in any way 
contributed. The Queen, 40 Fed. 694; The Bristol, 29 Fed. 867. 
Thèse claimants are therefore entitled to a decree against the stipu- 
lators for the Howard for one-half of the respective losses. 

With regard to the amounts awarded to the widow and children of 
the engineer, and to the master, who was the father of the young man 
17 years of âge who was drowned, it seems to me that they are o.nly 
entitled to recover one-half of the amounts awarded. Under the 
Maryland statute they can only recover if the deceased would bave 
had a right of action for his injuries if death had not ensued. If I 
am right in holding that none of the tug's ofBcers and crew could 
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have sued the owner of the ttig, because the owner of the tug had not 
violated any duty which as owner it owed to them, then the statute 
gives no right of action against the tug. It seems impossible to sup- 
pose that, if the engineer had negligently caused the boiler to ex- 
plode, the master or mate could have had a right of action against 
the owner; and it seems equally unreasonable that the engineer 
could have a right of action against the owner because the mate 
made a mistake as to how near he was to the edge of the channel. 
and the master was négligent in periorming the self-assumed duty 
of a lookout. They were ail engaged in the common employment of 
navigating the tug. Elevator Co. v. Neal, 65 Md. 438, 5 Atl. 338; 
Railway Co. v. Hambly, 154 U. S. 349, 14 Sup. Ct. 983. It follows 
that, having no right of action against the tug, thèse suitors must 
lose the half of the damages for which the tug would be responsible, 
and can only recover from the Howard the remaining half. I am 
aware that in Transfer No. 4, 9 C. C. A. 521, 61 Fed. 364, this rule was 
not approved, but it seems to me the weight of authority and of rea- 
son sustains it. 

Taking the master's report of the amounts of the damages, the 
decree should be as follows: 

Against the stipulators for the steamship Howard in favor of the 
Virginia Dredging Company for one-half of the full amount of |3,050, 
viz. $1,525 ; with the right, also, to said dredging company to be paid 
any part of the remaining |1,525 which shall not be paid by the 
owners of the tug. 

Samuel J. Chappel (master), % personal effects, 14 of $62 $ 31 00 

Samuel J. Chappel (master), % personal effects of son, % of $55 27 50 

John G. Trent (passenger), his personal effects, hls whole loss, viz... 70 00 
—with the right when paid to deduct % from the owners of tug. 

Zéro Walker (mate), % personal effects, % of $100 50 00 

Iiawrence W. Smith (flreman), % itersonal effects, % of $57.70 28 85 

Charles Kersey (flreman), % personal effects, % of $52 26 00 

Sarah E. Childress and children, for loss of life of James F. Childress, 

% of $3,000 1,500 00 

Samuel j. Chappel (master), for loss of life of his son Charles, % of 

S700 350 00 

The Warwick Park Transportation Company, % of $4,200. . $2,100 00 
Less Vi of $8,050, the whole damage paid to the 

Virginia Dredging Company, if paid by the 

stipulators for the Howard $1,525 00 

Less V2 of $70, the whole damage paid to John 

G. Trent, a passenger on the tug 35 00 

1.560 00 

— 540 00 

I understood at the argument that there were some items of ex- 
penditure after the collision made by the owners of the tug included 
in the award of $4,200, which it was conceded should be paid in full. 
As thèse items are not separated in the master's report, I have not 
beén able to deal with them, but counsél can bring them to my atten- 
tion. Upon the question of interest and the costs I will also hear 
counsel. It may be more convenient that the stipulators for the 
Howard be required to pay the sums decreed against them into the 
registry of the court for distribution. 
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KING T. LAWSON et al. 

(Clrcnlt Court, D. South Dakota, S. D. December 15, 1897.) 

FEDERAL Courts— JnRisDicTioN— FEDERAI. Question. 

A blU to protect a homestead entry man in making the Improvements 
required by the law, by enjoining interférence by défendants, who, as is 
allégea, claimed a portion o£ the land under the town-site act, but whose 
claims were rejected by the secretary of the interior, does not présent any 
question arising under the laws of the TJnited States. 

Suit in equity by Henry J. King against William Lawson and otli- 
era. Heard ou motion for temporary injunctioiL 

King & Greene, for complainant 
John D. Eivere, for défendants. 

CAELAND, District Judge. The complainant made a homestead 
entry of lots 3 and 4, and S. E. i of S. W. i, section 10, and lot 1 
of section 15, township 104, range — W. of 5th P. M., Brûle county, 
S. D., under section 2290, Rev. St. U. S., on September 30, 1897. He 
had made a settlement upon said land before the date of said entry, 
and from the time of settlement until the présent has been in the 
possession of the same, except as that possession has been disturbed 
by the défendants, who bave resided upon the land for some years, 
and claim to réside upon the same as town-site claimants; being in 
the actual occupancy of a portion of said land, to the extent of two 
acres eaeh. Before complainant was allowed to make a homestead 
entry of the land by the local land oflSce, a hearing was ordered, and 
had, to détermine whether complainant should be allowed to make 
a homestead entry of the same, or the mayor of the city of Chamber- 
lain, S. D., a town-site entry thereof in trust for the défendants and 
others. Such proceedings were had on said hearing that on the 
15th day of June, 1897, the honorable secretary of the interior de- 
cided that complainant should be allowed to make a homestead entry 
of the land, and that the défendants had no rights thereto as town- 
site claimants. The défendants refused to abandon the land, and 
are insisting upon their right to remain thereon, and, as complainant 
avers, refuse to allow him to make his improvements and otherwise 
comply with the homestead laws of the United States, and hâve de- 
stroyed certain improvements, in the way of fencing, made by com- 
plainant. Complainant avers that he is in possession under and by 
virtue of the homestead laws of the United States, and that the rights 
involved, and claimed by him, are based upon the fédéral statutes 
and laws in relation to homestead claims. Ail the parties to this 
action are citizens of South Dakota. On November 12, 1897, com- 
plainant filed his bin in this court , alleging the foregoing f acts, 
among others, and praying for a mandatory and prohibitory mjunc- 
tion, removing the défendants from the posse^ion of said land, and 
restraining them from in any wise interfering with complainant in 
the making of the necessary improvements required of him as a home- 
stead entry man. Complainant also moved, on the bill, upon due 
84 F.— 14 
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notice, for a temporary injunction. A hearing on said motion was 
bad December 7, 1897. : 

Défendants opposed tlie gmnting of the temporary injunction upon 
several grounds, the first among which is want of jurisdiction, arising 
from the fact that the bill does not sliow that any fédéral question 
is involved in this controversy. The fact that a holding that a féd- 
éral question exists in the case stated would bring under the juris- 
diction of thi'S court numerous cases where title to land is being ac- 
quired under the land laws of the United States has caused a some- 
what careful considération of this point. Whether the case is one 
which présents a fédéral question must be ascertained from the bill 
itself. Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. 
et. 654; Ohappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34; 
Postal Tel. Cable Co. v. Alabama, 155 U. S. 482, 15 Sup. Ct. 192; St. 
Paul, M. & M. Ry. Co. v. St. Paul & N. P. R. Co., 15 C. C. A. 167, 68 
Fed. 9. A case is said to arise under the constitution and laws of the 
United States whenever its correct décision dépends upon the con- 
struction of either, or whenever the constitution, laws, or treatîes 
of the United States create or confer the right, privilège, daim, or 
title on which the plaintiff relies, in whole or in part, for a recovery. 
A case is one of fédéral oognizance whenever it becomes necessary 
to construe the constitution, laVs, or treatiea of the United States, 
or to décide as to the existence of some right, title, privilège, claim, 
or immunity asserted thereunder. Cohens v. Virginia, 6 Wheat. 264 
Osbom V. Bank, 9 Wheat. 738; Starin v. City of New York, 115 U. 
S. 248, 6 Sup. Ct. 28; Mayor v. Cooper, 6 Wall. 247; Tennessee 
V. Davis, 100 U. S. 257; Railroad Co. v. Mississippi, 102 U. S. 135 
Metcalf V. Watertown, 128 U. S. 586, 588, 9 Sup. Ct. 173; Carson v 
Dunham, 121 U. S. 421, 7 Sup. Ct. 1030; Provident Sav. Life Assur 
Soc. V. Ford, 114 U. S. 635, 5 Sup; Ct. 1104; Water Co. v. Keyes, 96 
U. S. 199; Romie v. Casanova, 91 U. S. 379. 

In the case of St. Paul, M. & M. Ry. Co. v. St. Paul & N. P. R. Co., 
15 C. C. A. 179, 68 Fed. 9, thé court of appeala for this circuit stated 
the doctrine about as broadly as can be found in any of the cases. 
The court said : 

"Nor is It at ail materlal, so far as the question of Jurisdiction is concerned, 
that the court may not be compelled to construe the acts of congress in the 
respect stated, or in any other; for, as we hâve already shown, Its iurisdlction 
does not dépend upon the nature of the question that is ultimately décisive 
of the plaintiff' s right to recover, If a case is commenced orlginally in the 
circuit court, and, by a fair construction of the complalnt, it appears that the 
plaintiff predicates his right to relief On the meaning or efCect of a law of the 
United States, and the claim is m'ade in good faith, so that there is a real, in- 
stead of a merely colorable, controversy, then jurisdiction over the case exists, 
even though it may appear that the right to the same relief is asserted on an- 
other ground, that does not involve the considération of a fédéral question. 
In concluding the discussion on this branch of the case, it is proper to add that 
vire do not conçut in the view that the case is one of fédéral cognizance merely 
because the title to the lands in controversy is derlved from the United States." 

In Railway Co. v. Ziegler, 167 U. S. 65, 17 Sup. Ct. 728, Ziegler 
alleged in his complaint that on May 1, 1889, he was in possession, 
as a pre-emptor under the laws of the United States, of a tract of 
land containing about 80 acres, and on said date had made ail the 
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improvements, and had lired on the land a sufficient length of time, 
and had done ail other acts necessary, to entltle hlm to a patent to 
the same from the United States; that the défendant company, being 
a corporation of the territory of Washington, on said date entered 
upon and seized a strip of said land, 50 feet in width, and approprir 
ated it for railroad purposes, without the consent of the plaintiff, 
and without having compensated him therefor; and that the entry 
upon and seizure by the défendant of the land were under and pur- 
suant to the laws of the territory of Washington, authorizing rail- 
roads to appropriate land for right of way for railroad tracks. The 
suprême court said it would take judicial knowledge that the défend- 
ant railroad was acting under the act of congress entitled "An act 
granting to railroads the right of way through the publie lands of 
the United States," approved March 3, 1S75 (18 Stat. 482), when it 
seized plaintijï's land, and, with this knowledge to aid the complaint, 
it presented a fédéral question; but it is nowhere intimated that, if 
the défendant company had not been acting under an act of congress, 
the complaint would hâve presented a fédéral question. 

In Romie v. Casonova, 91 U. S. 379, it was held that where, in a 
state court, both parties to a suit for the recovery of the possession 
of lands claimed under a common grantor, whoee title under the 
United States was admitted, and where the controversy extended only 
to the rights which they had severally acquired under it, no fédéral 
question existed. 

Applying the law as established by the foregoing décisions, and 
giving to the statute conferring jurisdiction upon this court a libéral 
interprétation, how does it appear, from the facts stated, that there 
may arise any fédéral question in the trial of the case at bar? How 
does it appear that the court will be called upon to construe, explain, 
or give effect to any law of congress? It is not sufficient for the 
pleader to allège merely the légal conclusion that the complainant's 
rights dépend upon the construction of a law of the United States; 
but the facts themselves must be stated, so that the court can dé- 
termine for itself whether the controversy is one arising under the 
constitution or laws of the United States. In the case at bar the 
facts, no doubt, are stated as fully as it was possible for the pleader 
to state them. The case «imply présents a homestead entry man in 
possession of land from which he desires to oust the défendants, who 
are, so far as the Mil is concemed, trespassers. The trial of a case 
would only involve the détermination of questions of fact, as it does 
not appear from the bill that défendants are claiming any différent 
construction of the laws of the United States than is the complainant. 
The complainant may be considered as a vendee in possession under 
a land contract. He will obtain title if he performs his contract, but 
the mère fact that his, -contract is with the United States does not 
necessarily involve the construction of the laws of the United States, 
or the détermination of the meaning or effect of such laws, or any 
of them. The United States makes many contracts, and nearly ail 
of them are made under and by authority conferred by some act of 
congress ; but the mère fact that thèse contracts are so made would 
not of itself give a party to such contract the right to go into a fed- 
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eral court in every suit arîâing under the cantract, between parties 
other than the United States. The case of Butler v. Shafer, 67 Fed. 
161, is quite in point upon the question under considération. Butler 
was a duly-qualified homestead entry man upon certain land, situated 
in Umatilla county, Or. At the time Butler made his entry of the 
land in controversy in that case the défendant Shafer and others 
were in possession of the land, claiming to hâve settled thereon June 
2, 1890, with the intént to secure title by purchase from the North- 
ern Pacific Eailway Company when it should hâve eamed the same 
by compliance with the terms of the act of congress granting it the 
said land, and that by reason of such settlement the said défendants 
claimed the right to purchase said land under the act of congress 
approved September 29, 1890. The complaint further alleged that 
said défendants at the time said act took effect were not in the pos- 
session of said land under any deed, written contract, or license from 
said railroad company, and they had not prior to January 1, 1888, 
settled on said lands with a bona fide intent, or any intent, to secure 
title, and had not prior to the talcing effect of the act of September 
29, 1890, settled on said land, or resided thereon, but during ail said 
time, and up to the 30th day of July, 1891, were settlers and rési- 
dents upon other lands, not contiguous to the land in d' pute, claim- 
ing the same under the homestead laws of the United States; that 
the défendants threatened and intended, by force, to prevent the 
complainant from entering upon his said homestead claim, and from 
complying with the terms of the homestead laws, whereby he may 
acquire title thereto. The complaint also prayed for a decree award- 
ing him the possession of said land, and enjoining the défendants 
from interfering therewith. Upon the facts stated, Gilbert, Circuit 
Judge, said: 

"If It is true that the défendants are not in privity with the railroad company, 
by deed, contract, or license, and were not settlers upon the land, but resided 
elsewhere, the conclusion foUows that their possession is without right; but, 
In arrlving at that conclusion, there Is not necessarily involved a construction 
of the language of the act." 

And the learned judge held that the case was not one where a féd- 
éral question existed; citing many cases. 

The only case that would seem to be in conflict with the conclusion 
reached in this case is the case of Jones v. Railroad Co., 41 Fed. 70. 
The facts in that oase were that Jones was a homestead entry man 
upon certain land in the state of Florida, adjoining the city of Tampa. 
The défendant company sought to claim the right of way for the 
opérations of its railroad across the land so occupied by Jones. 
Judge Locke seems not to hâve taken judicial notice that the rail- 
road company, in attempting to take land for a right of way through 
the land in question, was acting under an act of congress, but held 
that the case was one where a fédéral question was involved, be- 
cause the déniai by the défendant that Jones had any such rights 
in the land as would be suflicient to justify a negotiation with him 
for the right of way made it necessary that the court détermine that 
question, and an examination and construction of the United States 
land laws was necessary for that purpose. I hâve carefuUy examined 
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this décision, and I oannot find that, after the learned judge had taken 
jurisdiction, he determined any fédéral question in tlie disposai of tlie 
case. I do not think the case at bar présents a fédéral question. The 
motion for a temporary injunction is therefore denied. 
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(Circuit Court of Appeals, Second Circuit. November 8, 189T.) 

No. 7. 

Appeal and Eekor — Final Judqment. 

An order signed by the judge, and entered by tlie clerk, flnally dismissing 
certain of the défendants from the case, and directing the costs to be taxed, 
is a final appealable order, though the amount of the costs are not taxed 
and inserted therein; and a writ of error taken more than six months there- 
after must be dismissed, although a more formai judgmeut was afterwards 
entered, less than six montbs before the allowanee of the writ. 

In Error to the Circuit Court of the United States fop the Southern 
District of New York. 

This was an action at law by the Prescott & Arizona Central Railway Com- 
pany against the Atchison, Topeka & Santa Fé Raiiroad Company and others. 
On January 8, 1896, the following order was entered by the court below: 

"The issues herein raised by the complaint, and the answers of the défend- 
ant John J. McCook, in his individual capaeity, and as receiver of the Atchison, 
Topeka & Santa Fê Raiiroad Company, and as receiver of the Atlantic & 
Pacific Raiiroad Company, and as trustée of the Prescott & Arizona Centrai 
Railway Company, and the answer of the défendant John J. MeCook and 
George P. Crâne, as exeeutors and trustées of and under the last will and testa- 
ment of George C. Magoun, late of the city of New York, deceased, and the 
several answers of the défendants RusseU Sage and Cecil Baring, coming on 
to be tried and heard at a term of this court, held on the 6th day of January, 
1896, before Honorable E. Henry Lacombe, circuit judge, and a jury, and after 
hearing Mr. C. N. Sterry and Mr. C. B. Alexander, of counsel for said défendants. 
In support of a motion for the dismissal of the complaint upon the pleadings, 
and Mr. Delos McCurdy, of counsel for the plaintiff, in opposition, and due 
délibération being had, it is, on motion of Alexander & Green, attorneys for 
the above-named défendants, ordered that said motion be granted, and that 
the complaint of the plaintiff be dismissed as to eaeh and ail of the said de- 
fendants above named, with costs, to be taxed, and that judgmeut be entered 
herein accordingly; further ordered that a stay of fifty days from the date of 
this order is hereby granted within which the plaintiff may make and serve a 
bill of exceptions herein. 

"Dated January 8, 1896. "B. Henry Lacombe, U. S. Circuit Judge." 

On October 2, 1896, a more formai judgmeut was entered by the court, dis- 
missing the bill as to the same défendants, and adjudging tliat they recover 
of the plaintiff 9>258.C3 costs, and hâve exécution therefor. On the 12th day 
of October, 1896, by consent of parties, a bill of exceptions was approved and 
allowed. On the same day, assigaments of error were flied by plaintiff, and 
the writ of error Issued. The défendants hâve now moved to dismiss the writ 
of error, on the ground that the proeeedings in error were instltuted more than 
six months after the order on January 8, 1896, which, It Is claimed, was the 
final judgmeut in the case. 

Delos McCurdy, for plaintiff in error, 
C. N. Sterry, for défendants in error. 

Before WALLACE and SHIPMAN, Circuit Judgea. 
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PEB CURIAM. The décision of tie circuit court entered Janu- 
ary 6, 1896, ordered the dismissal of the complaint, with. costs to be 
tased, and that judgment be entered accordingly, 73 Fed. 438. It 
was signed by th.e judge wbo beard the cause, and entered by the 
clerk on that date. Nothing further was necessary to a final and 
complète disposition of the action. The circumstance that the costs 
were not taxed and the amount inserted in the judgment is not ma- 
terial. It was essentially a final judgment (Fowler v. Hamill, 139 
U. S. 549, 11 Sup. Ot. 663; Tuttle v. Glaflin, 13 G. C. A. 281, GG 
Fed. 7; Snell v. Dwight, 121 Mass. 349), and must be treated as 
such, within the meaning of section 11 of the act regulating the 
jurisdiction of this court, notwithstanding a further and more formai 
judgment was entered subsequently. As the writ of error was not 
sued ont within six months after the entry of the original judgment, 
the motion to dismiss the appeal must be granted. 



LOVING y. ARNOM) et ftl. 
(Circuit Court, D. Kentucky. November 8, 1897.) 

L AssiONMENTs POK Bknbfit OF Cbbditobs — Prbfbkknck — Partibs. 

Act Ky. 1856 provides that, in suits to set aside preferential transfer» 
of property by an Insolvent debtor, the transférée and the debtor are the 
only necessary parties défendant. Act Ky. March 16, 1894, relating to 
voluntary asslgnments, provides that property transferred in préférence 
shall vest in the assignée, and he shall bring suit to recover same, havlng 
therein ail the remédies of credltors. Edd, that the provisions of the 
two acts glve to the assignée not only the rlght to recover of the trans- 
férée the property fraudulently transferred, but also the rlght to Investl- 
gate the bona fides of transfers of other property whlch may not hâve 
been fraudulent or preferential, and that. In a suit by an assignée to 
recover property conveyed in préférence, in whlch the bill contalns a 
prayer for gênerai relief, the Insolvent debtor Is a necessary party. 

t. Same. 

An assignée, under a gênerai assignment pursuant to the Kentucky 
Btatutes, does not represent the entlre interest of the assigner In a suit 
to set aslde a preferential transfer of property, slnce invalidatlng the 
transfer wlll relnstate as obligations agalnst the assigner debts whlch 
wei'e pald by the transfer, thereby malcing him dlrectly Interested In the 
suit and a necessary party thereto. 

D. I. Heyman, for complainant. 

James Quarles (Quarles, Spence & Quarles, of counsel), for défend- 
ants. 

BARE, District Judge. This motion présents a new and interest- 
ing question. The complainant, as assignée of W. H. Dillingham, has 
brought suit against Cîharles E. Arnold and Charles and Nathan Allen, 
partners, under the style of N. R. Allen's Sons, and W. H. Dillingham, 
for the purpose of setting aside a conveyance made by Dillingham and 
wife on the 27th of March, 1897, to Charles E. Arnold, of a house and 
lot on Broadway street, in this city. It is alleged that this convey- 
ance was made by Dillingham when insolvent, for the purpose of 
preferring the Allen's Sona in certain debts held by them against him 
to the exclusion' of other creditors. This deed to Arnold is absolute 
on its face, but it is alleged that it was made to him as trustée, to be 
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h,eld by him for the use and benefit of Charles and Nathan Allen as 
partners aforesaid, and that the real considération of said conveyance 
was the payment of certain debts due by Dillingham to the Allens. 
The amount of thèse debts is alleged by the plaintifE to be unknown, 
but it is alleged that they are less than the $26,000, the recited con- 
sidération in the deed to Arnold. The plaintifE brings the suit aa 
the assignée of W. H. Dillingfham, under a deed of gênerai assignaient, 
exeeuted to him on May 26, 1897, and under the provisions of the 
Kentucky statutes commonly known as the act of 1856, and the 
amendment thereto adopted "March 16, 1894. The prayer of the bill 
is to hâve the conveyance to Arnold set aside as a fraudulent préfér- 
ence, and that the court adjudge that the title of the property con- 
veyed to Arnold vests in the complainant, as the assignée of Dilling- 
ham, and for the benefit of ail of his creditors, and he "further prays 
for ail proper gênerai and équitable relief." The case was removed 
on the pétition of Arnold and Charles and Nathan Allen, and in the 
pétition it is alleged that the eontroversy in the suit is wholly be- 
tween the plaintiff and said petitioners, and that the défendant Wil- 
liam H. Dillingham bas no interest in said eontroversy. and is only 
a formai and unnecessary party to said suit. The proper allégations 
as to diverse citizenship of Loving, the plaintiff, and the Allens and 
Arnold, are made, and nothing is stated as to the citizenship of Dil- 
lingham, who was before the state court on actual service of process. 
We must, in considering the motion to remand, assume that Dilling- 
ham bas not a diverse citizenship with the complainant, as there is 
nothing alleged. The removal, therefore, is upon the theory that 
Dillingham bas no interest in the eontroversy, and is only a formai, 
and not a necessary, party. This being the contention of the re- 
moving défendants, the inquiry is whether or not Dillingham is a 
necessary party in the suit. If he is a necessary party, then the case 
should be remanded. 

It is quite clear that there is not a separable eontroversy which 
would permit a removal. The suit is brought under what is com- 
monly known as the act of 1856, which prohibited ail sales, mortgages, 
conveyances, or assignments of debtors, and any act or device done 
or resorted to by a debtor in contemplation of insolvency, with a design 
to prefer one or more of his creditors to the exclusion, in whole or in 
part, of the others. This act déclares that such sales, mortgages, as- 
signments, or devices shall operate as an assignment x>r transfer of ail 
of the property and effects of such debtor, and shall inure to the ben- 
efit of ail of his creditors, except as therein provided, in proportion to 
the amounts of their respective demands, including those which are 
future and contingent. See Ky. St. c. 54, art. 2, §§ 1910-1916; Sess. 
Acts 1891-93, c. 119, p. 398. This act also provides that, to set aside 
such a préférence, there must be a suit flled in equity by some person 
interested within six months after the preferential sale, conveyance, 
or mortgage is lodged for record, or the property or effects transf erred 
or delivered, and that "anv number of persons interested may unité 
in the pétition, but it shall not be necessary to make any persons 
défendants except the debtor and the transférée." This aet only 
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authoriaed those intere&ted to bring the suit to set aside the preferen- 
tial sale, mojrtgage, or conveyance, and hence an assignée of the debtor 
could pot bring such a suit under the aet of 1856, but, if a préférence 
was given before the gênerai assigument to such assignée, it would 
hâve the légal eiïect of setting aside the gênerai assignment, as the 
préférence which is denounced by the statute operated to transfer 
ail of the property and effects of said debtor as of the date of the giv- 
ing of the préférence. But by an aet apBroved March 16, 1894, enti- 
tled "An aet relating to voluntary assignments," it is enaeted (section 
11, c. 83, p. 192, Aet 1894) that : 

"If the assignor before making the deed shall hâve made a pi-eferential or 
fraudulent transfer, conveyance or gift of any of his property or a fraudu- 
lent purehase of any property In the name of another, the property so fraudu- 
lently tra:nsferred, conveyed or purchased shall vest in the assignée and it 
shall be hls duty to institute such proceedings as may be necessary to recover 
the property so conveyed or disposed of, and to this end he shall hâve the 
remédie^ which the creditors or any of them might exercise. If the assignée 
upon demaiid shall refuse to Institute such proeeedings any créditer may do 
so and the property so recovered shall become a part of the estate and shall 
be distrlbuted as other assets." 

. This provision is in an aet entitled "An aet relating to voluntary as- 
signments," which prescribes the effeet of a gênerai assignment, and 
the duties of the assignée thereunder. See, also, Ky. St. c. 7, § 84. It is 
insisted by couneel for the défendant that this aet of 1894, which gives 
a right of suit to an assignée of a gênerai assignment, has made the 
debtor an unnecessary party to proeeedings like this, as it is claimed 
that ail of his right, title, and interest has passed by the gênerai as- 
signment to the assignée. It will be observed that, by the terms of 
the original aet of 1856, such preferential eonveyances of debtors oper- 
ate as an assignment and transfer of ail the property and effects of 
said debtor, and gives eontrol to the court of equity having jurisdiction 
of the property and effects of said debtor upon the pétition of one or 
more of his creditors. To give eflect to the provisions quoted of the 
aet of 1894, it must be assumed that gênerai assignments made after 
such preferential sales or eonveyances, which are prohibited by the 
aet of 1856, are not set aside and made invaJid, but that the assignée, 
under a gênerai assignment subsequently made, not only takes ail of 
the property of the debtor to which he then has title, but also the 
title to the property which he had previously conveyed as a préférence 
to some of his creditors, and a right to sue therefor; thus modifying 
the broad provision of the aet of 1856, which déclares that a prefer- 
ential sale or conveyance shall operate as a transfer of ail the prop- 
erty and effects of the debtor as of the time of said préférence. If 
this is not so, then the provision of the aet of 1894, which has been 
quoted, is not applicable at ail to préférences given by a debtor which 
are prohibited by the aet of 1856. It will be observed that in the 
section of the aet of 1894 which is quoted nothing is stated as to 
the property and effects of the debtor which hâve not been preferen- 
tially sold or conveyed by the debtor, but which may lïot hâve been 
conveyed by him under a gênerai deed of assignment to the assignée, 
subsequently executed. The language of this section in that respect 
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ia: "The property so fraudulently conyeyed, transferred or purchased 
shall vest in the assignée, and it shall be his duty to inatitute such 
proceedings as may be netessary to recover thé property so conveyed 
or disposed of, and to this end he shall hâve the remédies which the 
creditors or any of them naight exercise." It would seem to me, how- 
ever, construing the entire section, that it is intended to give, and 
does give, to the assignée of a gênerai assignment ail the rights which 
creditors of the debtor hâve under the act of 1856. This construc- 
tion would seem to be implied by the latter part of the section, which 
provides "that if the assignée on demand shall refuse to institute such 
proceedings any créditer may do so, and the property so recovered 
shall become a part of the estate and be distributed as other assets." 
If we assume that the proper construction of the two acts is to give 
the complainant the right, if he makes good the allégations of his bill, 
not only to hâve this deed of the 26th of March set aside, but also to 
investigate, and hâve the debtor and others surrender any property 
which the debtor had as of that day, and which has not been bona fide 
disposed of by him and for a good considération, between the 27th of 
March and the 26th of May, 1897, it follows that Dillingliam is a neces- 
sary, and, indeed, an indispensable, party to such relief. If the com- 
plainant is entitled to such relief, his prayer for "ail proper gênerai and 
équitable relief" would cover this. 

If, however, we are wrong in this, and the oomplainaût's right of 
action is confined to the property conveyed to Arnold, we still think 
Dillingham is a necessary party, sinoe, if the conveyance to Arnold is 
set aside, the debts against Dillingham, which that conveyance sat- 
isfied and paid, will be valid obligations, against not only the estate 
of DUlingham in the hands of his gênerai assignée, but against him 
individually. The question, therefore, of preferential sale or not, ia 
a question in which he has a direct interest, since the property which 
has been conveyed by him, and his debts to the Allens paid thereby, 
may not be sufficient, with the property generally assigned, to pay ail 
of his debts, including the Allen debt, and the unpaid balance would 
be an unpaid balance against him. The conveyance from Dillingham 
to Arnold is a valid one, though it gives the Allens a préférence, un- 
less proceedings are taken by creditors or parties in interest within 
six months from that conveyance, as the Kentucky law does not 
prohibit, generally, a préférence in contemplation of insolvency of a 
debtor to a créditer, but it is only in the event that it cornes within 
the provisions of the act of 1856, and proceedings are taken there- 
under, that such coaiveyances are set aside. The complainant in this 
case takes the rights of the creditors, and could not, by virtue of any 
right of Dillingham, the assigner, hâve this conveyance set aside; 
therefore he does not represent in this proceeding the interest of 
Dillingham, but that of Dillingham's creditors. 

In addition to the interest which Dillingham has in this litigation, 
we think the statute of 1856 requires that he should be a party. Such 
seems to be the décision of the Kentucky court of appeals. See Bank 
V. McAllister's Adm'r, 83 Ky. 151, and McCallister's Adm'r v. Bank, 
80 Ky. 685. We hâve read the cases cited by counsel for the défend- 
ant in his excellent brief, and de not think they sustain the conten- 
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tion, if we are (correct in our construction, of this statute. Thë case 
of Buffington V. Harvey, 95 U. S, 102, was a case in bankruptcy, in 
which the court said : 

"The bankrupt had no interest to be affected, exeept what was repre- 
sented byhis assignée In bankruptcy, who brought the suit. As to the bank- 
rupt hlmself, thé conveyance was good. If set aside, It could only benetit 
hls credltors. He could not gain or lose, whatever mighi be decided." 

Hère th.ere is no provision of tlie Kentucliy statute by which DU- 
lingham could be released from the indebtedness which might be 
adjudged against him, by reason of the setting aside of thls convey- 
ance; hence he had a direct interest, and might gain or lose, as there 
is no provision of the statute to discharge him from this debt. ïhe 
severaJ cases referred to, reported in, the Fédéral Reporters, fall short 
of the case at bar. The case of Judah v. Barb-Wire Co., 32 Fed. 561, 
is not in point, as there the défendant Judson, who held certain 
warehouse receipts, failed to answer the suit, and a receiver was 
appointed, and the receipts were snrrendered to him by Judson. 
After the default of Judson, and while the warehouse receipts were in 
the hands of the receiver, the barb-wire company removed the case, 
and, on ia motion to remand, the court said : 

"Thls case was ended, so far as Judson was concerned, and the onîy con- 
troversy left open was whether the action of Sherman & Marsh [the debtors] 
In transferrlng thèse receipts to Judson was effective in law to clothe the 
barb-wlre Company wlth a valid title in them as their assignée. The court. 
In other words, is only called upon to décide whether thèse receipts belonged 
to the conlplainant by vlrtue of the assignment to him for the beneflt of the 
creditors of Marsh, or whether they are wholly or In part to be applied in 
the manner , contçacted for by the transfer to Judson. Judson appeai-s. from 
the allégations in the biU and his own confession of the truth of thèse aile- 
gâtions, to hâve no Interest noW in the controversy, and had none at the 
tlme of the application for removal." 

And the court ref used to remand the case. 

We thinli our conclusion is fully sustained by the reasoning of the 
suprême court of the United States in Mitchell v. Smale, 140 U. S. 406, 
11 Sup. et. 819, 840; Wilson v. Oswego Tp., 151 U. S. 57, 14 Sup. Ct. 
259 ; Merchants' Ckîtton-Press & Storage Co. v. Insurance Co. of North 
America, 151 U. S. 383, 14 Sup. Ct. 367. We conclude, therefore, 
that the case should be remanded; and it is so ordered. 



UNITED STATES v. CENTRAL PAC. E. CO. et al. 

(Circuit Court, N. D. California. January 11, 1898.) 
No. 7,490. 

1. PCBLIO LaNDS— MlNEEAL GHANTS. 

A patent granted under Act July 25, 1866 (14 Stat. 239), which excepted 
minerai lands, is Invalid, if at the time of the issue of the patent the land 
was known to be chiefly valuable for minerai. 

2. Samb— -Cancbllation of Patent. 

Under Act March 3, 1887 (24 Stat. 556), authorizing suits to caucel pat- 
ents to lands erroneously certified or patented, and to restore the title 
thereof to the United States, a patent conveying minerai lands knowingly 
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purchased as agricultui-al lands wlU be canceled as havlng been errone- 
ously made. 
8. BoNA PiDiD PuBCHASBRS— Notice— GooD Faith. 

Purchasers of land erroneously patented as agricultural land are not 
bona fide purcliasers without notice, when they knew at the tlme they 
purchased the same that it was minerai land; and purcliasers who located 
and worked minerai claims thereon prior to acquiring any interest thereln 
are not purcbasers in good faith. 

Thds was a bill by the United States against the bentral Pacific 
Railroad Company, James 0. B. Gunn, William E. Brown, W. M. 
Bowers, John Gale, A. P. Jones, Henry A. Basford, and Milton E. 
Joyce, to cancel a patent issued to the Central Pacific Railroad Com- 
pany under a land grant. 

W. H. H. Miller, U. S. Atty. Gen. (H. S. Foote, U. S. Atty., and 
Samuel Knight, of counsel), for the United States, 
Mastick, Belcher & Mastick, for défendants. 

MORROW, Circuit Judge. This is a biU in equity brought by the 
United States to cancel and set aside a patent to public lands issued 
to the Central Pacific Railroad Company, successor to the Califomia 
& Oregon Railroad Company, under the act of July 25, 1866 (14 Stat. 
239). The bill, as amended, allèges that the patent was made to 
include section 27 in township 24 N., range 3 E., Mt. Diablo base and 
meridian, through mistake and inadvertence on the part of the oiB- 
cers of the land department. This section of land is situate in Butte 
county, state and Northern district of California; and it is aUeged 
in the bill, as amended, that for a long number of years before the 
sélection of said section 27, and prior to the issuance and delivery of 
said patent, said section was, and it since has been, and it is now, 
weU-known minerai land, and that it was at ail of said times, and it 
is now, valuable chiefly for its minerai, and that during ail of said 
times it was, and it is now, not valuable for agricultural or timber 
purposes, and that during ail of said times it was, and it has been, 
and it is now, worked successfuUy as mining ground, and that at ail 
of said times there were, and there are now, in successful opération, 
a number of mines on said land. The défendants answered the bill 
as amended. The United States introduced testimony in support of 
the allégations as to the minerai character of the land. No évidence 
was presented on behalf of the défendants, beyond their sworn an- 
swers. 

That a bill in equity will lie to correct material mistakes of the 
land department in granting patents to public lands, is beyond ques- 
tion. McLaughlin v. U. S., 107 U. S. 526, 2 Sup. Ct. 802; U. S. v. 
Miner, 114 U. S. 233, 5 Sup. Ct. 836; Mullan v. U. S., 118 U. S. 271, 
6 Sup. Ct. 1041; Wmiams v. U. S., 138 U. S. 514, 11 Sup. Ct. 457. 
Minerai lands were exceirted from the grant made by the United 
States to the railroad company. See Act July 25, 1866, §§ 2, 4, 10 
(14 Stat. 239). The question to be determined by the court ia whether 
the land involved in this controversy was or was not "known minerai 
land" prior to the issuance and delivery of the patent therefor. The 
map of definite location of the California & Oregon Railroad opposite 
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the land in question wàs flled November 25, 18G7, and tlie land was 
thereupon withdrawn from sale. The patent was issued March 17, 
1875. Tbe testimony shows that section 27 containa minerai lands; 
that the land is unflt for agricultural purposes, but is valuable chiefly 
for its minerai; that it was "known minerai land" at and prior to 
the issuance of the patent ; that it was occupied by miners at very 
early days. Some of the witnesses state that they went on the sec- 
tion as early 'as 1850 and 1851, and that they mined there at, or 
shortly after, that time; that mining was carried on subséquent 
thereto; and that it has been remunerative. It would be useless to 
review the testimony in détail. It is sufficient to say that it shows 
clearly açd satisfactorily that section 27 contains, and contained 
"known minerai land" when it was withdrawn from sale, and when 
the patent was issued. The évidence certainly satisfies the test of 
what are minerai lands, according to such cases as Deffeback v. 
Hawke, 115 U. S. 392, 404, 6 Sup. Ct. 95; Davis' Adm'r v. Weibbold, 
139 U. S. 507, 519, 11 Sup. Ct. 628; Iron Silver Min. Co. v. Mike & 
Starr Gold & Silver Min. Co., 143 U. S. 394, 12 Sup. Ct. 543. See, 
also, for définition clearly stating what constitutes minerai lands, the 
language of Judge Knowles in Eailroad Co. v. Barden, 46 Fed. 610; 
Id., 154 U. S. 288, 14 Sup. Ct. 1030. The gênerai criterion would 
seem to be that the land must be more valuable for minerai explora- 
tions than for agricultural purposes. There must be sufficient évi- 
dence of minerai to justify the expenditure of time and money for its 
extraction. And it must be so known at the time of the issuance of 
the patent therefor. Deffeback v. Hawke, supra; Davis' Adin'r v. 
Weibbold, supra; Whitney v. Taylor, 158 U. S. 85, 15 Sup. Ct. 796; 
Barden t. Eailroad Co., supra. Ail thèse conditions appear to be 
amply satisfled by the évidence presented. It follows that the pat- 
ent to the railroad company, in so far as it includes section 27, was 
issued through mistake and inadvertence on the part of the ofBcers 
of the land department, and that it is void for want of authoritv to 
issue the same. Section 2318 of the Revised Statutes of the United 
States provides "that in ail cases lands valuable for minerais shall be 
reserved from sale, except as otherwise expressly directed by law." 
It being established that the lands in section 27 were valuable chiefly 
for minerai at the time of the issuance of the patent, the title of the 
grantee company could not be held valid, beoause acquired contrary 
to law. Stoddard v. Chambers, 2 How. 284. If the lands are valu- 
able for minerai, and were knowingly purchased as agricultural 
lands, the patent issued by the government would convey no title, 
because issued unadvisedly, or by mistake of an ofQcer of the govern- 
ment while acting ministerially. U. S. v. Stone, 2 Wall. 525. The 
mistake and inadvertence on the part of the offieers of the land de- 
partment are easily explained. The application by the railroad com- 
pany for the land under the act of July 25, 1866 (14 Stat. 239), was 
entirely ex parte. The railroad company applied for the land, as 
being within its grant, and the oiïicers of the land department consid- 
ered that the land was subject to the application. But this cannot 
préjudice the rights of the United States, if the lands were in fact 
minerai, and were known to be such when the patent was issued. 
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There was no protest or contest of any kind which was likely to bring 
to the notice of the oiBcers of the governnîeQt the fact of the min- 
erai character of the land. The patent having been made to include, 
erroneously, this section of land, to the railroad company, the United 
States has a paramount right to hâve the errer or mistalce corrected. 
The act of March 3, 1887 (24 Stat. 556), authorizes suits to eancel 
patents, or other évidences of title to lands "erroneously certifled or 
patented," and "to restore the title thereof to the United States." 
This disposes of the case, so far as the grantee company and its trus- 
tées are concemed. 

With respect to the other défendants, it is further urged that they 
are bona fide purchasers. It appears from the allégations of the 
amended bill that thèse défendants hold contracts with the grantee 
company and its trustées to purchase from the latter the légal title 
to certain parts of section 27. The status of a bona Me purchaser 
is made up of three essential éléments: (1) a valuable considération; 
(2) absence of notice; and (3) the présence of good faith. 2 Pom. Eq. 
Jur. § 745; U. S. v. Winona & St. P. E. Co., 15 G. G. A. 96, 67 Fed. 
948, 962. I am of the opinion that thèse défendants had notice, actual 
or constructive, of the character of the land in section 27 v?Mch they 
contracted to buy from the grantee company and its trustées. They 
were certainly chargeable with notice of tlie character of the land, 
for it had been occupied and known since 1850 as minerai land, and 
as being unflt for agricultural purposes. It was covered with évi- 
dences of mining claims and mining explorations. Notices of loca- 
tion aflecting différent portions of the section had been filed of rec- 
ord in the mining recorder's office of the Forks of the Butte mining 
district before the défendants entered into their contract to buy the 
land from the grantee company and its trustées, which was some time 
in 1885 and 1886. With respect to the défendants Jones and Gale, 
it appears further that the élément of good faith is entirely wanting; 
for Jones had, before acquiring any interest in the land he contracted 
to purchase, owned and worked a claim in the same part of this sec- 
tion, while G-ale had, with others, filed a mining location upon the 
same land which he contracted to buy. 

Without entering into a further discussion of the points involved 
in this case, I am of the opinion, from the évidence, (1) that section 
27, township 24 N., range 3 E., Mt. Diablo base and meridian, state 
of California, contains lands which are valuable chiefly for minerai 
explorations, and not for agricultural purposes; that this fact was 
known at and prior to the time when the patent was issued to the 
grantee company; (2) that the patent, in so far as section 27 is con- 
cerned, was issued through mistake and inadvertence on the part of 
the officers of the land department, and that it is void for want of 
authority in said officers to issue the same; (3) that the défendants, 
other than the grantee company and its trustées, are not bona fide 
purchasers. A decree will therefore be entered in favor of the com- 
plainant, the United States, declaring the patent void with respsct 
to section 27, and directing a cancellation of the samej and it is so 
ordered. 
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HAKPE3R et al. v. HOLMAN et aL 

(Circuit Court, B. D. Pennsylvania. October 25, 1897.) 

BQtriTr— Plbadino— Bill — Multifariousness. 

A blll which seeks to restrain the publication of a boolî, which, It la 
alleged, infringes in its title a trade-marli riglit of the complainants, and 
In its text certain riglits secured to tliem by four copyriglits, is not multi- 
farious. 

This was a bill in equity, which averred the following facts: 
tJpon retumlng from a voyage of discovery, Isnown as tlie "Norweglan Polar 
Expédition," In 1896, Dr. Fridtjof Nansen prepared a book relatlng to hia 
voyage, and iilustrated ttie same with many photograplis taken in the course 
of the expédition. This bools; was written in Norsveglan, and was entitied 
"Farthest North, Being a Record of a Voyage of Expioratlon of the Shlp 
Fram, 1893-1896, and of a Flfteen Months' Sleigh Journey by Dr. Nansen 
and Iiieut. Johansen." Dr. Nansen sold and assigned this worli, together 
wlth the illustrations, to Archibald Constable & Oo., of London, by vrhom It 
was transiated into English, Subsequently, the book thus translated was 
sold and assigned to Harper & Bros., the complainants, for publication in the 
United States, with the privilège of selllng the same la Canada. The com- 
plainants accordingly published the book in two volumes, and obtained a copy- 
right in and to the same. The bill averred that a large outlay had been 
made by them in illustrating and completing the work, and in advertising 
and bringing it before the attention of the public. 

The bill averred that the défendants had produced a "counterfeit or sham 
book," dressed up so as to be readily substituted for the complainants' work, 
and so arrangea that the original work was resembled by the défendants' 
book in many respects. It was alleged in the bill that some of the text and 
many of the illustrations contained in the complainants' work had been di- 
reetly copied. It was further alleged that the défendants had named their 
book "The Fram Expédition— Nansen in the Frozen World," and that It con- 
tained, among the accounts and portraits relatlng to Arctic voyages of an 
earlier date than the expédition made by Nansen, some which were copies 
of and infringements upon four other publications, which were the property 
of and in the possession of the complainants. Thèse four publications were 
as follows: (1) A book entitied "Arctic Expériences, Contalnlng Captaln 
George E. Tyson's Wonderful Drift on the Ice Floe," which book had been 
duly copyrighted by the complainants, It was alleged. In 1874, and published 
by them. (2) The book or periodical entitied "Harper's Weekly," dated Jan- 
uary 7, 1882, No. 1,307. (3) No. 1,325 of the same periodical, dated March 13, 
1882. (4) No. 1,796 of the same periodical, dated May 23, 1891. 

The bill further allèges that the title of the complainants' work was a 
trade-mark, or in the nature of a trade-mark, which was Infrlnged by the title 
of the défendants' book. And, flnally, It was averred that the défendants, 
in canvassing and offering for sale thelr book in English and Norweglan, 
were representing it to be the "Nansen Book of the Fram Expédition," and were 
adopting divers other means to mislead the public Into purchasing the défendants' 
work. The complainants prayed that thelr rights in the trade-mark and copy- 
rights be established, and that the défendants be enjoined from selllng their 
work nnder the title adopted by them, and be restrained from interfering with 
the plaintiffs' rlghta In the copyrights aforesaid. The bill further asked for an 
account. 

George L. Rives, Josiah R. Sypher, and Aagustus T. Gurlitz, for com- 
plainants. 
H. T. Fenton, for respondents. 

DALLAS, Circuit Judge. Sixteen causes of demurrer hâve been 
assigned to this bill of complaint; but, upon the argument, counsel, 
oonsiderately assenting that it was unnecessarj to burden the court 
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with ail the questions thus raised, agreed that ail but the first four 
assignmeuts should be considered as withdrawu, upon tbe understand- 
ing that the complainants would bave leave to move to amend as they 
might be advised, and that tbe défendants would be at liberty to re- 
new any of their présent objections to tbe bill, except those now 
passed upon, and such of them, if any, as should be met and cured by 
amendment The four retained assignments are as f ollows : 

"(1) The blU is multifarious In charging infringement of five separate and 
distinct alleged copyrights, not connected with or related to each other in any 
manner. (2) The lïiU is multifarious in charging Infringement of one or more 
copyrights, and Joining therewith a charge of alleged infringement of trade- 
name or trade-mark, the latter appearing on the face of the bill to be wholly 
unrelated to at least four of the copyrights alleged to bave been infringed. 
(3) The bill is multifarious in charging infringement, not only of one or more 
copyrights, and of a certain alleged trade-mark or trade-name, not haying 
the most remoté relation to four of said copyrights, but charging also, and 
foundlng a prayer for relief upon, alleged fraudulent or unfalr compétition 
in trade generally. (4) The bill is multifarious because the allégation that 
the flve several and distinct and unrelated copyrighted books are capable of 
conjoint use, or ever hâve been so used, is obviously untrue on the face of 
the bill." 

The mnltifariousness averred is claimed to arise, not from misjoin- 
der of parties, but solely from the inKilusion in one suit of several différ- 
ent and distinct grounds of complaint; and therefore the true question 
is, are there such diverse subjects embraced by this bill as cannot be 
conveniently considered together? 

In Jaros Hygienic TJnderwear Oo. v. Fleeee Hygienic UnKierwear 
Oo., 60 Fed. 622, this court said: 

"CSourts of equlty are adverse to the multiplication of suits; and no défini te 
rule, of gênerai applicability, bas been or can be laid down as a test of 
mnltifariousness. The question, in each instance where it is presented, is 
largely addressed to the regulated discrétion of the judge, and is to be de- 
termined with référence to the peculiarities of the particular case, upon con- 
sidérations which axe practlcal rather than theoretical in their nature." 

This view of the matter was again acted upon by this court, in the 
case of Union Switch & Signal Oo. v. Philadelphia & E. R. Co., 69 
Fed. 833; and it is now adhered to with confidence, because it seems 
not only to be in accordance with the décision of other courts of flrst 
instance, but also to be authoritatively imposed by a judgment of the 
suprême court of the United States. 

In Bedsole v. Monroe, 40 N. 0. 317, the suprême court of North 
Oarolina, speaking of multifariousness, said: 

"If the grounds of the bill be not entirely distinct and wholly unconnected, 
if they arise out of one and the same transaction or séries of transactions, 
forming one course of deallng, and ail tending to one end, If one connected 
story can be told of the whole, then the objection cannot apply." 

In U. S. V. American Bell Tel. Co., 128 U. S. 352, 9 Sup. Ot. 90, Mr. 
Justice Miller, delivering the opinion of the suprême court of the 
Utited States, clearly indicated the considération which is controlling 
upon the question, in this language: "The principle of multifarious- 
ness is one very largely of convenience;" and, referring to the cir- 
cumstances of the case with which he was dealing, he added : 
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"There Is no such diversity of the subject-matter embraced In the assault 
npon the two patents that they cannot be convenlently considered together; 
and altbougli it may be possible that one patent may be sustained, and the 
other may not, yet It Is compétent for the court to make a decree In con- 
formlty wlth such ânding. It seems to us in every way appropriate that the 
question of the valldlty of the two patents should be considered together." 

With the adjudications to which I haye referred, and the principle 
which they plainly enunciate, in mind, I hâve carefully examined the 
présent bill, in connection with the printed books and papers, which, 
upon the argument, it was agreed should be taken to constitute a 
part of the bill itself. This examination has led me to the conclusion 
that there is no reason fo.r supposiLg that the infringement charged 
of the several copyrights in question, as well as of the alleged trade- 
name or trade-mark, and, in short, every subject-matter proposed for 
investigation, may not conveniently, and most convenlently, be con- 
sidered together; and, if each of the alleged infringements had been 
made the subject of a separate suit, it is, I think, very doubtful, at 
least, whether it would not hâve been the duty of the court to décline 
to entertain such separate suits, without requiring their consolida- 
tion. Case V. Eedâeld, 4 McLcan, 529, Fed. Cas. No. 2,494. 

I do not deem it necessary to décide the particular point presented 
by the fourth assignment. Whether or not the allégation in the bill 
that the copyrighted books are capable of conjoint use is "obviously 
untrue," or, if true, is of any materiality, are questions upon which 
my judgment is to no extent based. It rests upon the broader con- 
sidération which I hâve, I think, sufflciently adverted to. The demur- 
rer is overruled, with leave to answer sec. reg. 



HARPER et al. v. HOLMAN et aL 
(Circuit Court, B. D. Pennsylvania. December 29, 1897.) 

1. Equitt — Prbliminart Injunction — When Granted. 

A prellmlnary injunction will not be awarded except in a pialn case. 

2. Equity— Pbkliminaky Injunction— Unfair Compétition — Titlb to Book. 

Although a prellmlnary injunction wlU not be awarded where, in the 
opinion of the court, an alleged infringement of copyright by the défend- 
ant, in the text of a book published axid sold by hlm, has not been so 
clearly established as to exclude substantlal doubt, yet the défendant wlU 
be restrained pendente lite from making use of a title to his publication 
which in its "essential portion" imitâtes the title of the complainants' 
publication in a manner adopted for the purpose of mislèading and calcu- 
lated to mislead ordinary purehasers. 
8. Same — PaiOR Use op Compij,ainants' Title. 

In such a case the prior use of the "essential portion" of the title of 
" complainants' book is not a valid objection to the exclusive right claimed 
by the complainants. 

This was a suit in equity by Harper & Bros, against William A. 
Holman and others, trading as A. J. Holman & Co., for alleged in- 
fringement of complainants' right in the name of a book, and also for 
an infringement of their copyrights. A demurrer to the bill was 
heretofore overruled. See 84 Fed. 222. The cause is now heard upon 
a motion for a preliminary injunction. 
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George I. Rires, Josîah E. Sypher, and Augustus T. Gurlîtz, for com- 
plainants. 
Hector T, Penton, for respondents. 

DALLAS, Circuit Judge. The plaintiffs bave moved for an injuno- 
tion pendente lite to restrain the défendants — First, from continuing 
an alleged violation of copyright; and, second, from using, in connec- 
tion with any book whatever, the name or désignation "The Fram Ex- 
pedltioni-Nansen in the Frozen World." 

1. A preliminary injunction will not be awarded except in a plain 
«ise; and, upon careful considération of the proofs as now presented, 
I cannot say that the infringement of copyright alleged has been so 
clearly established as to exclude substantial doubt upon that sub- 
ject. It must not be supijosed that I hare reached a flnal conclusion 
upon this matter; but, while I deem it inexpedient to enter at thi» 
stage upon a discussion of the question, I may say that I am not now 
entirely satisfled that the text of the défendants' publication was not 
derived from sources which they were at liberty to use. 

2. But, even upon the assumption that the défendants may lawfully 
put their volume unon the market in compétition with those of the 
plaintiffs, equity requires such compétition to be fair, and that the 
work of the défendants shall not be so named, advertised, or offered 
for sale as to indicate that it is that of the plaintiffs. McLean v. 
Fleming, 96 U. S. 245; Estes v. Williams, 21 Fed. 189; Estes v. Leslie, 
27 Fed. 22; Association v. Howard, 60 Fed. 270. The titles of the 
conflicting books are not identical, and it is not necessary that they 
should be; but in that part which may well be called, in the words 
of Mr. Justice Clifford, the "essential portion," the imitation is mani- 
fest, and in connection with the other facts proved, especially as to the 
method of sale adopted by the défendants, and their instructions to 
their agents, is certainly such as would, I think, lead ordinary pur- 
chasers of the défendants' book to suppose that they were buying that 
of the complainants; and it is diflBcult to escape conviction that this 
resuit was foreseen and intended. McLean v. Fleminsr, supra; Estes 
V. Leslie, supra; Manufacturing Co. v. Traîner, 101 U. S. 65 et seq., 
per Clifford, J., dissenting. 

The prior use of the words "Farthest North," as shown, is not a 
valid objection to the exclusive rigrht now claimed by the plaintiffs 
(Estes V. Worthington, 31 Fed. 154); and the doctrine of the cases 
with respect to the use of words or names which are descriptive 
of quality and the like is inapplicable. The title used by the plain- 
tiffs is, as is usual, indicative of the nature and contents of their book; 
but the défendants' imitation of it is applied to a volume which it doea 
not aptly designate or describe, and its sélection, instead of one more 
appropriate, can effect no object but to mjslead purchasers, and de- 
prive the plaintiffs of the reward earoed by their enterprise and ex- 
penditures. A decree for a preliminary injunction, in accordance 
with this opinion, will be entered. 
84 P.— 15 
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THE H. C. GRADT. 

BLACK DIAMOND COAL-MINING 00. v. THE H. C. GBADT (LOUGH- 

ERY, Intervener). 

(District Court, N. D. Californla. December 29, 189T.) 

CosTS IN Admiralty Cases— Docket Fee. 

Where a number ot libels against the same vessel are copsolldated, and 
heard at the same time, and represented by the same proctor, but one 
proctor's docket fee should be allowed. 

This was an intervening libel by Frank Loughery in the cause of 
the Black Diamond Coal-Mining Company against tiie steamer H. C. 
Grady. The suit was Consolidated with various others against the 
same vessel, and ail were heard together, The cause is now before 
the court on exceptions to the action of the clerk in disallowing a 
docket fee for the intervener's proctor. 

D. T. Sullivan, for intervener. 

DE HAVEN, District Judge. This suit having been Consolidated 
with others against the steamer H. C. Grady, and final hearing in ail 
of said actions having been had at the same time, but one proctor's 
docket fee should be allowed in the cases represented by the same 
proctor. The Médusa, 47 Fed. 821. The exceptions to the action of 
the clerk in disallowing docket fee for proctor of said intervener are 
overruled. 



NATIONAL HABROW CO. V. HENOH et al. 

(Circuit Court, N. D. New York. January 3, 1898.) 

Monopolies — Combination of Patent Owners — Infringembnt Suit. 

A combination among manufacturers of spring-tooth harrows, whereby 
a corporation, organized for the purpose, becomes the assignée of ail pat- 
ents owned by the various manufacturers, and exécutes Ucenses to them, 
BO as to control the entire business and enhance priées, Is void both as 
to the assignments and Ucenses, so that the corporation cannot maintain 
a suit against one of its assignors who violâtes the agreement, for in- 
frlngement. 

This was a bill in equity by the National Harrow Company against 
Samuel N. Hench and others for alleged infringement of a patent 

Eisley & Love, for complainant. 

Cookinham, Sherman & Martin and Strawbridge & Taylor, for de- 
fendants. 

COXE, District Judge. This is an equity suit for the infringement 
of letters patent, granted to the défendants and by them assigned to 
the complainant. The bill is in the usual form. The demand is for 
an injunction and an accounting. The plea allèges that the défend- 
ants assigned the letters patent in question to the complainant as part 
of an unlawful agreement, which was void as in restraint of trade 
and as against public policy, and that it was declared void by the 
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circuit court for the Eastem district of Pennsylvania, and by tlie cir- 
cuit court of appeals for the Third circuit, in a suit between thèse 
parties. The plea bas been set down for argument. In the previous 
litigation the Pennsylyania court decided that the agreement between 
thèse parties, and other manufacturera and venders of harrows, was 
an unlawful combination to enhance priées and prevent compétition; 
that one of the means used to further this conspiracy was the créa- 
tion of the complainant as a convenient instrument to take and hold 
the légal title to the patents owned by the members of the com- 
bination, the équitable title being still in the prior owners. In short, 
it was held that the organization of the complainant, the assignment 
to it of the patents, and the license from the complainant permitting 
the assignors to continue to make and sell harrows under the patents 
so assigned, were ail steps in a gênerai scheme to create a monopoly, 
and that the transaction was unlawful in its conception and purpose, 
as a whole and in ail of its parts. Thèse décisions will be found in 
Harrow Co. v. Hench, 76 Fed. 667, and 83 Fed. 36. 

The bill is based upon the theory that, holding the légal title to the 
patent in controversy, the complainant can sue the owners of the 
équitable title, not as licensees but as infringers. The assignment 
of the patent was but one step in the combination. The license was 
another step. Both were necessary to carry out the illégal scheme. 
In the Pennsylvania circuit the complainant declared upon the 
license; now it déclares upon the assignment. Both are invalid un- 
der the Pennsylvania judgment; the one as much as the other. To 
place any other interprétation upon the décision is to make it a mère 
brutum fulmen leading to results so Ulogical and inéquitable as to 
border on the grotesque. The complainant was created solely to 
effectuate the purpose of the combination, the patent in suit being 
transferred as part of the unlawful scheme. Can it be possible that, 
based upon such a title, the complainant can levy tribute upon the 
défendants and thus accomplish by indirection the very object of the 
monopoly more effectually than if the court had not declared the 
whole transaction void? If as a resuit of the Pennsylvania litigation 
the complainant can seize the défendants' profits and also enjoin them 
from operatlng under their own patents their victory might better 
hâve been a defeat. In escaping Scj'Ua they are hopelessly caught 
in the vortex of Oharybdis. It certainly never was the intention of 
the parties that the défendants should assign their patents to the 
complainant with no rights reserved. The assignment was in con- 
sidération of the license back and was part of the one agreement. 
The complainant has no title except such as it got through this 
agreement and this agreement has been declared void. The com- 
plainant contends that the assignment of the jmtent was a distinct 
and separate transaction, and that the bill can be supported upon the 
assignment alone, which was an innocent proceeding in itself. But 
as before stated the Pennsylvania décision treated ail thèse steps as 
part of one illégal scheme. When the foundation upon which this 
édifice stood was shattered, the en tire structure fell. The judicial 
boit struck the keystone of the arch. Neither party can build upon 
the fragments that remain. As both were equally învolved in the 
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prohibited scheme the court left them wliere tlieir own acts placed 
them, declining affirmative relief to one as against tiie otlier. The 
plea is allowed. 



BLYTHE et al. v. HINCKLEY et al. 

(Circuit Court. N. D. Califomia. December 6, 1897.) 

No. 12,144. 

1. EquiTT— Interloctjtort and Final Dbcheb— Cross Biiii. 

Where a cross bill seeks affirmative relief wltli respect to matters germane 
to the original suit, and the controversy takes such a shape that a complète 
and final détermination of the whole case as to ail the parties to the original 
suit may be had upon the lines of a cross blU, then It seems a final decree 
may be entered on the cross bill. 

2. Same. 

A decree entered pursuant to an order pro confesso on a cross blU is not 
final, but interlocntory, where It leaves undeterniined, as between the par- 
ties to the original and supplemental bills, the question of the légal owner- 
shlp of property in dispute, and where, also, it is still necessary to refer the 
cause to a master for an accounting in respect to rents and profits. 
8. Samb — Motion to Dismiss — Jurisdiotion. 

It seems that no complète and final decree upon the whole case can be 
entered pursuant to an order pro confesso on a cross bill whlle there is 
pending and undetermined a motion to dismiss the original suit for want of 
jurisdiction. 

4- Samb— Dbath of Paett— Prbsumptions. 

Where a husband who was a co-defendant with his wife died jjcnding 
the suit, and a decree was thereafter entered, lidd, that it could not be pre- 
sumed in support of such decree that he had no other Interest in the suit 
than as her husband. 

5. Same — Vaoating Dechbb aptbr Term. 

Where a decree entered pursuant to an order pro confesso on a cross bill 
is clearly interlocntory in character, it remains within the control of the 
court, and may be reconsidered and modifled or set aside at the subséquent 
term. 

6. Service of Subpœna. 

Delivering a oopy of a subpœna to a pei'son descrlbed as "an adult person 
w'ho is a résident in the place of the abode" of the défendant is not a com- 
plianee wlth Équity Eule 13, which, in default of actual Personal service, 
requires the delivery of a copy at the defendant's dwelling house or usual 
place of abode, "with some adult person who Is a member or résident In the 
family." 

7. Samb— Dbfbcts Cdred by Decree — Prbsumptions. 

The rule as to the presumptions in favor of the validily and regularity 
of proceedings had before judgment or decree is applicable only in cases 
of collatéral attack, and cannot be invoked to cure defects in the service 
of process, upon an application, in the same suit, to set aside a default 
decree, in order to permit a défense upon the merits. 

8. Default Decree— Settino Aside. 

A decree entered pursuant to an order pro confesso on a cross bill will be 
set aside where it appears that there were serions irregularities in the 
service of the subpœna on the cross bill, and that such bill was amended, 
between the date of the order pro confesso and the date of the decree, by 
wlthdrawing certain allégations, and striliing out the name of another de- 
fendant. 
8. Practicb- Entky of Orders— Négligence of Clbek. 

Under the rules of practice, counsel are entitled to rely upon the court 
ofiicers to properly record In the minutes proceedings had in open court; 
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and a default In making an entry cannot be used to the préjudice of par- 
ties who rely on the integrity of the officiai records. 

10. Opbning Default Decbee. 

A subpœna Issued upon a cross bill was served upon the counsel of the 
original complainants who were nonresidents. They thereupon specially 
appeared to contest this substituted service, and moved to quash the sub- 
pœna. There was pending at the same time, a motion made by them to 
dismiss their suit as to the cross complainant. Eéld, that pending thèse 
motions no blnding decree could be entered agalnst them by default on the 
cross bill. 

11. Teijms of Court— Vacating Order of Adjournmknt. 

After the court had adjourned sine die, an order was made vacating the 
order of adjournment, and opening the court for business. Thereupon an 
order was made permitting a défendant to file a pétition and affidavits In 
support thereof to set aside a decree, and continuing the hearing thereof 
until the ensuing term. Thereafter the opposite party moved to expunge 
thèse entries, on the ground that the court had no power to reopen for the 
transaction of business before the next term. HM that, as the business 
transacted was such as might hâve been donc before the Judge at chambers, 
the moving party was not prejudiced, and the motion would be denled. 

This is a suit in equity, to quiet the title of the complainants to 
certain real property in California, as against the claim of the de- 
fendants to an adverse estate and interest in the premises. 

The suit was commenced December 3, 1895, by John W. Blythe, a citizen of 
Kentucky, and Henry T. Blythe, a citizen of Arkansas, agalnst Florence 
Blythe Hinckley, Frederick W. Hlnckley, and the Blythe Company, citizens of 
California. The bill of complaint allèges that the complainants are the owners 
and tenants in common with each other of certain lands described In the bill, 
situated in the city and county of San Francisco, and in the eounty of San 
Diego, Cal.; that said lands are of the value of $3,000,000 and upward; that 
the défendants claim that they hâve or own adversely to complainants some 
estate, title, or interest in said lands, but that the claim is false and groundless, 
and without warrant of law. December 12, 1895, the complainants flled an 
amended bill of complaint, containing additional allégations, to the efCect that 
the défendant the Blythe Company was a corporation organlzed and existing 
under the laws of the state of California, having its office and principal place 
of business at the city and county of San Francisco, in said state; that the par- 
eel of land described as situated in the city and county of San Francisco is 
of the value of ?3,000.000 and upward; that Frederick W. Hinckley was the 
husband of Florence Blythe Hinckley; that each of the défendants is a citizen 
of the state of California, and a résident in the Northern district of the state; 
and that, at the time of the commencement of the suit, neither of the parties 
was in possession of the lands described In the bill of complaint. A summons 
was issued upon this complaint, and on December 21, 1805, was served upon 
George W. Towle, Jr., the attorney for the défendant the Blythe Company, 
and personally served upon the défendants Florence Blythe Hinckley and 
Frederick W. Hinckley. December 28, 1S95, the Blythe Company filed an 
answer to the amended bill. The answer contained a cross complaint agalnst 
the complainants, in which It was alleged that the Blythe Company was the 
owner of the land described in the amended bill of complaint, and that the 
claim of the complainants thereto was false and groundless, and without war- 
rant of fact or law. December 30, 1895, Florence Blythe Hinckley and 
Frederick W. Hinckley appeared specially, by leave of court, and moved to 
quash the service of summons upon them, on the ground that the suit was 
one that is only eognizable In a court of equity, and the proper process to be 
issued in such a suit to be served on the défendants was the process of sub- 
pœna. The motion was granted February 10, 1896, and the service of sum- 
mons upon the Hinckleys was vacated and discharged, and the summons 
quashed. August 27, 1896, the Hinckleys again appeared specially by leave 
of court, and moved to dismîss the action, under rule 66 of this court, on the 
ground that the complainant had not prosecuted the action with due diligence. 
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and had failed to hâve process of subpœna issued wlthin 90 days after flling 
the bill of complaint. This motion was denied upon a showing by complain- 
ants' eounsel that he was net aware of the existence of rule 66. A subpœna 
was thereupon issiied, and personally served upon tlie Hinckleys on September 
28, 1800, and on Noveuiber 2, 1896, tliey entered a genei-al appearance to the 
amended bill of complaint. 

On December 14, 1896, the Hinckleys filed a plea in bar to the action, alle;.;;- 
ing that the statement in the amended bill of complaint that the complainanta 
were the owners, as tenants In common wlth each other, of the lands tberein 
described, was based solely upon the claim that they were the lawful hoirs 
and next of kin of Thomas H. Blythe, deceased, and that upon hls death they 
inherited and acquired, by succession, the title to the real property described 
in the bill of complaint. The plea alleged that Thomas H. Blythe died, in- 
testate, in San Francisco, April 4, 1883, and that at and before his death he 
was a citizen of the United States, and the owner of the real estate in con- 
troversy. The plea then proceeds to set forth in détail the probate procced- 
ing In the superior court of San Francisco In the estate of Thomas H. Blythe, 
deceased, and the proceedings in the superior court upon the pétition of Flor- 
ence Blythe, under the provisions of section 1664 of the Code of Civil Pro- 
cédure of the State, wherein, on October 22, 1890, it was adjudged and decreed 
that Florence Blythe (afterwards Florence Blythe lïinckley) was the child 
and daiighter of Thomas H. Blythe, deceased, and that he legally adopted her 
as his lawful chlld and heir, and that she was the sole owner of ail the estate 
of Thomas H. Blythe, deceased, of every name, nature, and description, 
wherever situated, and that she was his sole survivlng and only lawfid heir, 
and was the only person entitled to hâve and recelve distribution of his estate. 
The plea also recited proceedings on appeal to the suprême court of the state, 
and thé judgment of that court afflrmlng the judgment of the superior court; 
also the proceedings in the superior court resulting in a decree distributing 
the estate of Thomas H. Blythe to Florence Blythe lïinckley; an appeal from 
that decree to the suprême court of the state; and the afBrmance of the de- 
cree by that court. The plea further alleged that on December 4, 1894, and 
prlor to the commencement of this suit, and prier to the filing of the amended 
bill of complaint, the possession of the whole of the real property had, under 
the decree of distribution, been given and delivered to Florence Blythe Hinck 
ley, and that she had, and ever since that time continued to hâve, the pos- 
session of the same. Before the plea was heard, the complalnants, on Jan- 
uary 14, 1897, flled a second amended and supplemental bill, referring only 
to the real estate situated In the city and county of San Francisco, and con- 
taining many allégations not contained in previous bills. It is alleged that 
Boswell M. Blythe, a citizen of California, and a résident at Downey, in Cali- 
fornia, was one of the hoirs at law of Thomas H. Blythe, and was entitled to 
hâve some share In the estate adjudged and decreed to him; but, by reason 
of his citizenship, he could not be joined as complainant in the bill, and he 
was therefore made a défendant, that hls rights and interests might be pro- 
tected in the final decree. This amended bill also set forth the substance of 
the proceedings In the state courts wlth respect to the estate of Thomas H. 
Blythe, substantially as contained in the plea of Florence Blythe Hinckley 
and Frederick W. Hinckley, and alleged, further, that the défendant Florence 
was born in England, the bastard ehild of an unmarrled woman; that at the 
tlme of her birth her mother was a résident of England, and a subject of Vic- 
toria, queen of Great Britain and Ireland; that she remained in England at 
ail times until after the death of Thomas H. Blythe; that she came to Cali- 
fornia for the flrst time In 1883; that she was then an infant, about 10 years 
of âge, inéligible to become a citizen of the TJnited States, and, when she 
arrived in California, she was a nonresident alien. The bill then refers to the 
treaty of 1794 between Great Britain and the United States, sections 17 and 
22 of article 1 of the constitution of the state, and sections 671, 672, and 1404 
of the Civil Code of California, relating to the rights of foreigners and aliens 
to take real estate by succession as heirs at law of deceased citizens of Cali- 
fornia; and the bill allèges, in varions forms, that the superior court of San 
Francisco was wlthout jurisdietion to adjudge or decree that Florence Blythe 
was capable of inheriting the real estate as heir at law of Thomas H. Blythe. 
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The t)lll furtber allèges that, at the date of the flling of the original biU, neither 
party was in possession of the land situated in San Francisco, but that the 
same was lu the hands and possession of the public administrator of the city 
and county of San Francisco; that on October 26, 1894, the superior court 
granted a decree of distribution, wherein ail the real property belonging to 
the estate of Thomas H. Blythe, deceased, was distributed to Florence Blythe 
Hinckley, and that on December 4, 1894, she secured possession of the same: 
that said real property is ail of it built upon, being corered wlth stores and 
tenements which are much used and in great demand as places of business, 
and whicb are ail occupied by tenants, and bring In a monthly rental of 
about $12,000, whioh the défendant Florence reeelves each month; that on 
January 18, 1896, the superior court granted a final decree of distribution, 
wherein the residue of said estate remaining in the hands of the publie admin- 
istrator, amounting to $89,842.94, being the rents accrued from the real prop- 
erty, was distributed to the défendant Iflorence. The prayer of the bill is that 
the title of the complainants to the real estate be quleted, and that they be let 
into possession thereof ; that, as to the défendants Florence Blythe Hinckley 
and Frederick W. Hinckley, her husband, an account of the rents and profits 
which had been received, or which might thereaf ter be reeeived, up to the final 
hearlng by the défendant Florence, or any one claiming under her, be taken, 
and, upon the coming In of the report of the value thereof and the confirmation 
of the report, be adjudged and decreed to the complainants. 

On February 1, 1897, the Blythe Company filed an answer to this second 
amended and supplemental bill, in which the material allégations of the sup- 
plemental blU were placed in issue, and the heirship of the grantors of the 
Blythe Company to the estate of Thomas H. Blythe, deceased, fuUy set forth. 
Thereupon the défendant Florence Blythe Hinckley, by leave of court, ap- 
peared specially, and on February 15, 1897, made two motions: (1) A motion 
to strike from the files the last-mentioned pleading of the Blythe Company, 
on the grounds, among others, that it could not be determined therefrom 
whether It was intended as an answer or a cross bill, or both an answer and 
a cross blU; that, if it was intended as a cross bill, no défendants were named 
or designated; that It contained no prayer for a subpœna, or for any process; 
and that it was not signed by counsel or by the Blythe company. (2) A mo- 
tion to strike out certain portions of the answer (in the event the flrst motion 
should be denied), on the ground, among others, that, in the matter alleged, 
It was attempted to introduce a nerw controversy into the suit, and one wholly 
distinct and separate from that mentioned and set forth in the bill, and-a con- 
troversy between the défendant the Blythe Company and the défendant Flor- 
ence Blythe Hinckley, who were citizens of the same state. The order of the 
court grantlng to the défendant Florence Blythe Hinckley leave to appear and 
make thèse two motions contained the further order of the court "that no fur- 
ther appearance in respect to said pleading, so flled by said Blythe Company 
need be entered by said défendant Florence Blythe Hinckley untii 10 days 
after her solicltor herein is served with written notice of the décision of tlio 
court on her said motion, and then only if said motion should not be sustained 
in whole or in part; and, for like cause, said défendant is hereby granted ten 
days after her solicitor herein is served with written notice of the décision of 
her said motion in which to enter a gênerai and further appearance to said 
pleading, and to file any further motion, plea, demurrer, or answer in said suit 
in relation thereto, and then only if said motion should not be sustained." On 
the same day that the foregoing proceedings were had with respect to the 
pleadings of the Blythe Company, the défendant Florence Blythe Hinckley 
made a motion to dismiss complainants' suit, on the ground that the court had 
no jurisdlction of the cause of action stated in the l)ill of complalnt, and be- 
cause the défendant Boswell M. Blythe and the défendant Florence Blythe 
Hinckley were citizens of the same state; that Boswell M. Blythe was inter- 
ested wholly on the same side of the controversy in the suit with the complain- 
ants, and was therefore to be arranged and regarded as one of the complainants 
in the suit. On February 16, 1897, the Blythe Company, by leave of court, 
flled a cross complalnt, in substance the same as the answer of the corporation 
to the second amended and supplemental bill, but alleging the death of the 
défendant Frederick W. Hinckley since February 1, 1897, making John W. 
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Biythe, Henry T. Blythe, Boswell M. Blythe, and Florence Blythe Hinckley 
défendants, and praylng that the usual process of subpœna be issued and dl- 
rected to the défendants, and for a decree in favor of the Blythe Company for 
the possession of the lands described in the cross complaint, together with the 
rents, issues, and profits thereof, and that the complainants, John W. Blythe 
and Henry T. Blythe, and the défendants Boswell M. Blythe and Florence 
Blythe Hinckley, and ail persons clalming by or through them, or any of them, 
be enjoined and f orever restrained f rom asserting title to or . interest in said 
lands, or any thereof, adverse to the interest, ownership, and title of the cross 
eomplainant. February 26, 1897, the complainants, John W. and Henry T. 
Blythe, obtalned an order from the court disjnissing the suit agains"t the Blythe 
Company; but on the foUowing day, on the application of the solicitor for the 
Blythe Company, thls order was Tacated and set aside, but without préjudice 
to a renewal of the motion by complainants to dismiss as to the said Blythe 
Company at any time should they be so advised In the premises. Subpœnas 
were Issued on the cross complaint, and on March 1, 1897, served on the de- 
fendant Florence Blythe Hinckley, in the manner hereinafter described, and 
the others returned unserved as to the complainants, John W. and Henry T. 
Blythe. 

On March 4, 1897, the attorney for the Blythe Company stipulated that the 
complainants need not flle their replicatlon to the answer which the Blythe 
Company had interposed to the complainants' second amended and supple- 
mental blU untll the expiration of 10 days after notice had been given by the 
Blythe Company that the replication was required. He also stipulated that 
the complainants need not plead or move to the cross bill flled by the Blythe 
Company until further notice from the Blythe Company. Subsequently an 
alias subpœna was issued and order served upon the solicitors for the com- 
plainants, and thls service was accordingly made April 9, 1897. The service 
of the subpœna on the complainants to appear and answer the cross bill was 
accompanied by a notice from the attorney for the Blythe Company to the 
same efCect, In accordance wlth the terms of his stipulation of March 4, 1897. 
The subpœna served upon Florence Blythe Hinckley was returnable on April 5, 
1897, and the one served on the solicitors of John W. and Henry T. Blythe was 
returnable May 3, 1897. On April 6, 1897, the solicitor for the Blythe Com- 
pany entered in the rule book a ruie taking the cross bill pro confesso as to 
Florence Blythe Hinckley for not appearing to said bill; and on May 4, 1897, 
a slmilar order was entered in the rule book, taking the cross bill as confessed 
against John W. and Henry T. Blythe. On April 28, 1897, or seven days prior 
to the entry of the last-mentioned order, the solicitors for the complainants 
served a notice on the attorney for the Blythe Company that on May 3, 1897, 
they would move the court to set aside and rescind the order entered on Feb- 
ruary 27, 1897, which vacated and set aside the previous order of February 26, 
1897, dismissing the suit as to the Blythe Company, and would move the court 
to reinstate and give force and efCeet to said prior order of dismissal, and that 
tjie suit stand dismissed as to the Blythe Company, and would also move the 
court to set aside the order of April 8, 1897, providing that the subpœna issued 
upon the cross blU be served upon the complainants by delivering a copy to 
their solicitors. On May 3, 1897, the complainants petitioned the court for 
leave to appear specially for the purpose of making thèse motions, and the péti- 
tion was thereupon granted, and it was further ordered "that no further ap- 
pearance in respect to said pleading so flled by said Blythe Company need be 
entered by said complainants John W. Blythe et al. until 10 days after the 
solicitors of said complainants are served with written notice of the décision 
of the court upon said motion, and then only if said motion should not be sus- 
tained in whole or in part. And, for the llke cause, said complainajits are 
hereby granted 10 days after their solicitors are served with written notice 
of the décision upon their said motion in which to enter a gênerai and further 
appearance to said pleading, and to flle any further motion, plea, demurrer, 
or answer in said suit in relation thereto, and then only if said motion should 
not be sustained; and it is further ordered that a copy of this order be served 
upon the solicitor for said the Blythe Company herein." It appears that a 
copy of the order was served as directed, and that the motions were called ou 
the motion calendar of the court on May 3, 1897; but, on the application ol 
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the attorney of the Blythe Company to the solidtors for the complalnants, the 
latter moved the court to continue the motions to May 10, 1897, and they wero 
aceordingly so continued. On May 10, 1897, thèse motions were again called 
on the motion calendar, and the motion to dismiss the suit as to the Blythe 
Company was heard, the solicitors for the complainants appearlng and sub- 
mitting argument in its support, and the attorney for the Blythe Company 
appearing and submitting argument In opposition thereto; and thereupon leave 
was granted to both sldes to flle briefs. The motion to quash the substituted 
service was continued. On the same day, to wit, May 10, 1897, the soliciter 
for the Blythe Company flled amendments to his cross bill, and obtained an 
order from the tourt that the cross bill should stand amended in the manner 
specified, and the several parts specifled be strlcken therefrom and withdrawn. 
The changes ma de by thèse amendments in the cross' bill conslsted in the 
abandonment and withdrawal of ail référence to certain property situated in 
another judiclal district of the state, descrlbed in the cross bill as originally 
filed, and the dlsmissal of the cross blU against the défendant Boswell M. 
Blythe. On ,June 1, 1897, the complainants, by leave of court, amended thelr 
second amended and supplemental blU, by strilîing out the name of Boswell M. 
Blythe as a party défendant, but leaving the allégation as to hls being an heir 
of Thomas H. Blythe, deceased, remain, with this explanation: "But, as the 
said Boswell M. Blythe résides out of and beyond the jurlsdiction of the court, 
your orators state the facts concerning him." No new rule taking the cross 
bill as amended pro confesso was entered in the rule book; but on July 1, 
1897, the soliciter for the Blythe Company filed his own affldavit, showing that 
the subpœna issued on the cross bill was served on Florence Blythe Hinckley 
in the Northern district of California on the Ist day of March, 1897; that no ap- 
pearance had been entered by or for her, and the time for her appearance had 
not been enlarged; that a decree pro confesso had been entered In the rule 
book: that the alias subpœna issued upon the cross bill was served pursuant to 
the order of the court upon John W. and Henry T. Blythe, returnable on the 
flrst Monday of May,lS97; that no appearance had been entered by or for them. 
and the time for their appearance had not been enlarged; that a decree pro 
confesso had been entered in the rule book. Thereupon an order was entered 
by the court that the cross bill of the Blythe Company be taken pro confesso, 
and that the judgment and decree of the court be entered aceordingly. On 
•Tuly 3, 1897, a decree in conformity with this order was entered in favor of 
the Blythe Company, and the court soon after adioumed for the term. At 
the time this decree was entered, there were pending before the court unde- 
termined the following motions: (1) The motion of the défendant Florence 
Blythe Hinckley to strike from the files the answer of the Blythe Company 
to the complainants' second amended bill. (2) The motion of the same défend- 
ant to strike out certain portions of the answer of the Blythe Company. (3) 
The motion of the same défendant to dismiss complainants' suit. (4) The mo- 
tion of the complainants to dismiss the suit as to the Blythe Company. (5) 
The motion of the complainants to quash the substituted service of the sub- 
pœna issued upon the cross bill. The flrst, second, third, and fourth motions 
had been argued and submitted; the last briefs havlng been filed on the flrst 
and second motions on April 30, 1897, on the third motion on May 22, 1897, 
and on the fourth motion on June 25, 1897. 

On July 7, 1897, Florence Blythe Hinckley flled a pétition to hâve the judg- 
ment of July 3, 1897, set aside and vacated, on the ground that she had never 
been served with any process or received a copy of any process issued upon 
said cross bill; that she had never seen or received said cross bill or a copy 
thereof; that no cross bill or any copy thei'eof, or any process or any copy 
of any process, had ever been delivered to her or left at her dwelllng house 
or usual place of abode with any adult person wlio was ever a member or 
résident in her family. The pétition was supported by the petitioner's affl- 
davit, together with the affldavits of her attorney and eounsel, to the effect 
that prier to July 6, 1897, they had no knowledge that a subpœna or any other 
process had ever been issued upon the cross bill filed by the Blythe Com- 
pany; that they had ne knowledge or informaiiou that a default had been 
entered against Florence Blytlie Hinckley, or that an order had been made 
that the cross bill should be taken pro confesso. The complainants also ap 
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peared, and moved to set aside the decree, on the grotind that certain motions 
snbmitted by them were pending undetermined at the date of the decree. 
Upon this showing the order of adjournment for the term entered on July 3, 
189T, was on July 7, 1897, set aslde and vacated, and the défendant Florence 
Blythe Hinckley permltted to flle her pétition and aflldavits in open court; 
and her counsel thereupon moved that the decree of July 3, 1897, against her, 
and in favor of the Blythe Company, be vacated. The hearing of this motion 
was then continued until the first day of the next term, and, pending such 
continuance, ail proceedings upon the decree of July 3, 1897, were stayed until 
the further order of the court. The first day of the next term was July 12, 
1897, when the hearing of the motion was continued to August 2, 1897, and 
reached on August 3, 1897. Prelimlnarily to hearing the motion to vacate the 
decree of July 3, 1897, a number of objec.ions were interposed by counsel for 
the Blythe Company: (1) That the movlng parties had not appeared in court 
In aecordance with the rules of chancery practice; (2) that, by reason of the 
expiration of the term, the decree had beeome final, and the Blythe Company 
dlsmissed from further attendance upon the court. (3) The Blythe Company 
had not been brought Into court by any order, writ, or process of the court. 
With respect to the first objection, I think the pétition presented to me by the 
défendant Florence on July 7, 1897, to set aslde and vacate the decree of July 3, 
1897, and the order entered upon that pétition, permitting her to flle the péti- 
tion and aflidavits, and continuing the hearing of the same until the flrst day 
of the next term, is a substantial compliance with the rules of equity practice. 
The other objections will be disposed of in the détermination of the défendants' 
motion. 

S. W. & E. B. HoUaday (L. D. McKissick and Jefferson Chandler, 
of counsel), for complainants. 

W. H. H. Hart (Robert Y. Hayne, Garber, Boalt & Bishop, Aylett 
R. Cotton, and W. W. Poote, of counsel), for défendant Florence 
Blythe Hinckley. 

George W. Towle, Jr. (E. S. Pillsbury and Lorenzo S. B, Sawyer, 
of counsel), for défendant Blythe Co. 

MORROW, Circuit Judge (after stating the case as above). The flrst 
question is as to the character of the decree entered by this court on 
July 3, 1897. If it was an interlocutory decree, ail the parties are 
still in court, awaiting the final détermination of the cause, and the 
court retains its control OTer the decree, with power to reconsider 
and modify or set it aside, as the rights of the parties may require. 
Fourniquet v. Pérkins, 16 How. 82. If it was a final decree, the 
parties hâve undoubtedly been dismissed, and they can only be brought 
back, and the décision reviewed, by certain well-established rules 
of procédure. Fost. Fed. Prac. §§ 350-359. 

The bill filed by the Blythe Company has been called a "cross bill," 
and it will be so treated in disposing of the question now under 
considération. As an original bill it would probably not be within 
the equity jurisdiction of this court, for the reason that it does not 
appear that the Blythe Company was in possession of the premises 
is controversy when the bill was filed, or that both parties were out 
of possession. Holland v. Ohallen, 110 U. S. 15, 3 Sup. Ct. 495; 
Whitehead v. Shattuck, 138 U. S. 147, 11 Sup. Ot. 276; Railroad Co. 
V. Goodrich, 57 Fed. 880. The object of a cross bill is either (1) to 
bring before the court new matter in aid of the défense to the orig- 
inal bill; (2) to obtain a discovery of facts from the plaintiff or eo- 
defendant in aid of the défense to the original billj (3) to obtain 
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some aflarmative relief as to the matters in issue in the original bill; 
or (4) to obtain Ml relief for ail parties, and a complète détermina- 
tion of ail controversies wMch arise out of the matters chargea in 
the original bill. The cross bill is auxiliary to the original suit, and 
a graft and dependency upon it. Cross v. De Valle, 1 Wall. 5, 14; 
Rubber Co. t. Goodyear, 9 Wall. 807, 809 ; Dows v. City of Chicago, 
11 WaU. 108, 112; Slason v. Wright, 14 Vt. 208. While a décision 
or decree upon a cross bill seeking merely a discovery is obviously 
not a final decree, it is a question not involved in this suit, and re- 
quires no further considération. 

It is contended, however, in support of the motion to v.acate the 
decree of July 3, 1897, that no decree rendered upon a cross bill can, 
in the nature of things, be other than interlocutory ; and Ayres v. 
Carver, 17 How. 594, and Ex parte Eailroad Co., 95 U. S. 221, are cited 
as establishing this doctrine. Are those cases authority to that extent? 
In the first case the original bill charged that the complainant had 
talien the necessary steps to purchase certain lands acquired by 
the government under a treaty with the Chickasaw Indians; that the 
register and receiver of the land office where the lands were sub- 
ject to entry would not permit him to make the purchase, but allowed 
the défendants to enter and purchase the several tracts in sections 
and subdivisions; that the défendants had notice of the rights and 
equities of the complainant at the time of the purchase. The prayer 
of the bill was that the complainant be permitted to enter and pur- 
chase the land, or that the défendants be decreed to convey the same 
to the complainant, and to deliver up the possession. Two of the 
défendant filed cross bills against the complainant and co-defend- 
ants, charging that they had obtained a title to the several tracts 
in controversy, or to portions of them, long prier to the title claimed 
by their co-defendants. The cross bills were dismissed, and an ap- 
peal taken to the suprême court by the parties who filed them. The 
court held that the decree upon the cross bill was not final, and dis- 
missed the appeal. Mr. Justice Nelson, speaking for the court, said : 

"A cross blU Is brought by a défendant in a suit against the plaintiff in tlie 
same suit, or against other défendants In the same suit, or against both, touch- 
Ing the matters In question In the original bill. It is brought elther to obtain 
a discovery of facts in aid of the défense to the original bill, or to obtain full 
and complète relief to ail parties as to the matters charged in the original bill. 
It should not introduce new and distinct matters not embraced In the original 
blU, as they cannot be properly examlned in that suit, but constitute the sub- 
ject-matter of an original and Indépendant suit. The cross bill is auxiliary 
to the proceedings in the original suit, and a dependency upon It. It is said 
by Lord Hardwick that both the original and cross bill constitute but one suit, 
so intimately are they connected together. Field ?. SchiefCelin, 7 Johns. Ch. 
253. * * * It is manifest from this brief référence to the doctrine that 
any décision or decree in the proceedings upon the said cross blU is not a 
final decree In the suit, and therefore not the subjeet of an appeal to this 
court, under the 22d section of the judiciary act. The decree, whether main- 
taining or dismissing the bill, disposes of a procteding simply incidenta! to 
the principal matter in litigation, and can only be reviewed on an appeal from 
the final decree dlsposing of the whole case. That appeal brings up ail the 
proceedings for re-examination when the party aggrieved by any détermina- 
tion in respect to the cross bill has tlie opportunity to review it, as in the 
case of any other interlocutory proceeding in the case." 
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In referriûg to the cross bill in that case, the court said "that 
the matters sought to be brought into the controversy between the 
complainants in that and their co défendants do not seem to bave 
any connection with the matters in controversy witb the complain- 
ants in the original bill." In other words, the matter in the crosa 
bill was not germane to any matter in controversy in the original 
bUl, and no flnal decree could be entered upon it disposing of the 
whole case. 

In Ex parte Railroad Company, supra, the original bill was âled 
by the complainant to foreclose a mortgage on the property of a rail- 
road Company. The complainant held bonds secured by a mortgage 
on which the company had defaulted in the payment of interest. 
Afterwards the holder of a prior mortgage was admitted as a de- 
fendant, and âled an answer and a cross bill. The cross bill prayed 
for the sale of the mortgaged property for the purpose of paying 
the prior debt. Thereupon the holders of certain statutory securi- 
ties intermediate in time brought another suit to enforce their liens, 
mailing ail the parties to the original suit parties to the second suit. 
In the origiaal suit the court entered a decree in favor of the com- 
plainant in the cross bill, and also entered a decree in both suits 
directing the sale of the property and the application of the proceeda 
to the payment of the claim of the cross complainant, in préférence 
to that of the other mortgage creditors. From thèse decrees appeala 
were taken to the suprême court, and a bond for supersedeas flled. 
The next day afler thèse appeals were taken, the court again con- 
sidered the cause, and entered a decree in both suits, Consolidated 
for that purpose, settling the equities of the parties, other than the 
cross complainant, ordering a sale of the property subject to the 
lien of the cross complainant, and directing that the purchaser take 
title subject to such lien as the same might be finally adjudged and 
determined. The cross complainant appeared, and prayed an appeal 
from the decree, to operate as a supersedeas upon the flling of the 
necessary bond, but the court refused to grant the appeal or accept 
a bond. Thereupon the cross complainant applied to the suprême 
court for a mandamus requiring the circuit court to grant the appeal, 
and accept a good and sufflcient supersedeas bond. The court grant- 
ed the writ directing the circuit court to allow the appeal and accept 
a supersedeas bond. In the opinion delivered by Mr. Chief Justice 
Waite, the décision in Ayres v. Carver is cited as authority, to the 
effect that any décision or decree in the proceedings upon the cross 
bill is not a flnal decree in the suit, and not the subject of an appeal 
to the suprême court, but the learned judge adds that "a cross bill 
must grow out of the matters alleged in the original bill, and is used 
to bring the whole dispute before the court, so that there may be a 
complète decree touching the subject-matter of the action." In the 
case before the court the cross bill had this object in view, but the 
decree entered upon it was not a complète détermination of ail the 
controversies involved in the original bill, and hence it was not a 
flnal decree. 

In Holgate v. Eaton, 116 TJ. S. 33, 6 Sup. Ct. 224, the controversy 
was of such a character that the prevailing equities were found in 
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favor of the complainants in the cross bill, and the substantial effect 
of a complète détermination of ail the controversies in the case waa 
the entry of a final decree upon that bill. Practically the same re- 
suit was reached in Peay v. Schenck, Woolw. 175, 21 Fed. Cas. 667, 
672; Lowenstein v. Glidewell, 5 Dill. 325, 15 Fed. Cas. 1027; Mark- 
ell V. Kasson, 31 Fed. 104; Jesup v. Railroad Co., 43 Fed. 483; 
Springfleld Milling Co. v. Barnard & Leas Mfg. Ce, 26 C. C. A. 389, 
81 Fed. 261. From thèse authorities it certainly appears as the 
established doctrine that where a cross bill seeks affirmative équi- 
table relief with respect to matters germane to the original suit, and 
the controversy has taken such a shape that a complète and final 
détermination of the whole case as to ail parties to the original suit 
may be had upon the Unes of the cross bill, then a final decree may 
be entered upon that bill. 

This brings us to the inquiry, in the présent case, whether there is 
in the decree of July 3, 1897, a complète and final détermination of 
ail the controversies involved in the original cause. In complain- 
ants' second amended and supplemental bill the allégations of the 
original bill are repeated; among others, the allégation that the com- 
plainants were the owners, as tenants in common with each other, 
of the lands in controversy. The bill further allèges that, at and 
before the time of the death of Thomas H. Blythe, he was the owner 
in fee, and seised anfl possessed, of the real property described in 
the bill; that the complairiants and one Boswell M. Blythe were 
the next of kin and heirs at law of the said Thomas H. Blythe, de- 
ceased; that the complainant John W. Blythe was the assignée of 
Elizabeth Shelton and William S. Blythe, next of kin and heirs 
at law of said Thomas H. Blythe, deceased, anjd, as such assignée, he 
owned the interest to which they would hâve been entitled in the 
estate of Thomas H. Blythe, and were entitled to take and hâve by 
succession, and they did take by succession, the estate of Thomas H. 
Blythe, deceased, and they were the owners in fee of the real prop- 
erty described and entitled to the possession thereof. To this second 
amended and supplemental bill the Blythe Company interposed an 
answer, in which it denied that the complainants, or either of them, 
or Elizabeth Shelton or William S. Blythe, were the next of kin or 
heirs at law of Thomas H. Blythe, deceased, and denied that the 
complainants were the owners of the property in controversy, but 
allged that certain other persons named were at the time of the death 
of Thomas H. Blythe his next of kin, and were collectively his only 
heirs at law, and, as such, were, under the laws of the state of Cali- 
fornia then existing and in force in said state, entitled to, and did, 
succeed to the entire estate and property of said Thomas H. Blythe 
upon his death, and that ail the right, title, interest, succession, and 
estate of such persons had been erranted, sold, conveyed, and conflrmed 
to the Blythe Company. Hère was a controversy between the com- 
plainants and this défendant involving the whole question at issue. 
The complainants might succeed in the action against the défendant 
Florence Blythe Hinckley, and still be defeated by the Blythe Com- 
pany, By the stipulation of the attorney for the Blythe Company, 
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dated March 4, 1897, the complainants were not required to file their 
replication to the answer of the Blythe Company until the expiration 
of 10 days af ter notice that the same was required. No replication 
has been âled, and, so far as the records show, none has been re- 
quired. The controversy between the complainant and the Blythe 
Company to the second amended and supplemental bill was therefore 
not at issue when the decree of July 3, 1897, was entered. It is true 
this decree disposes of the adverse claim and interest of the com- 
plainants to the property in dispute upon the issues of the cross com- 
plaint, but the fact remains that the légal ownership of the property 
by reason of being next of kin to Thomas H. Blythe, deceased, was 
still a subject of controversy between thèse parties to the original 
and second amended and supplemental bill, to be determined on its 
merits, and, so far as that bill was concerned, was undetermined at 
the date of the decree. 

The controversy between the complainants and the défendant Flo- 
rence Blythe Hinckley was also left undetermined by the decree. 
Her motion to dismiss the entire suit had been elaborately argued and 
submitted, and the last brief had been filed as late as May 22, 1897. 
Hère was a motion that involved the question of the jurisdiction of 
the court oyer the parties and the subject-matter. The cross bill, 
being dépendent upon the proceedings in the original suit, was sub- 
ject to whatever disposition might be made of the question of juris- 
diction. Dows V. City of Chicago, 11 Wall. 108, 112. In this state 
of the cause as to the gênerai subject of controversy, it is diflScult 
to see how a complète and final decree upon the whole case could be 
entered on the cross bill; but still further difficulties are encountered 
in the way of such a disposition of the case when we come to examine 
the issues in détail. The principal subject of controversy is the 
valuable real estate left by Thomas H. Blythe, and situated in San 
Francisco, but this is not ail. It appears that there was in the 
hands of the public administrator, at the close of the administration, 
the sum of |89,842.94, being the accrued rents of the real property. 
By the decree of January 18, 1896, the superior court distributed this 
sum to the défendant Florence, as the residue of the estate. The 
complainants appear to claim this sum as rents and profits, but wheth- 
er, under the decree, thè Blythe Company is entitled to it, is not so 
clear. In any event, a référence to the master for an accounting 
would be necessary, and some directions required. Hère, then, is a 
question left open for the future judgment of the court, and to this 
extent the decree is incomplète. Beebe v. Kussel, 19 How. 285; Iron 
Co. V. Martin. 132 U. S. 93, 10 Sup. Ct. 32; Lodge v. Twell, 135 U. S. 
235, 10 Sup. Ct. 745; Latta v. Kilbourn, 150 U. S. 524, 14 Sup. Ct. 
201. 

In the original bill, Frederick W. Hinckley, the husband of the de- 
fendant Florence, was a party défendant. He was also joined as a 
défendant in the amended bill, and in the second amended and supple- 
mental bill. He was also referred to in the answer of the Blythe 
Company. In the cross bill it is alleged that he had died since the 
Ist day of February, 1897. In the decree it is recited that he had 
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died sînce the commencement of the suit. It is contended in sup- 
port of the decree that Frederick W. Hinckley had no other interest 
in the property other than that of husband to the défendant Florence, 
and that, theref ore, the récital in the decree is sufflcient. This would 
undoubtedly be correct if the cross bill had contained an allégation 
to that effect, but it does not, and the court is not at liberty to supply 
the omission by such a construction of the decree. Thèse undeter- 
mined questions flx the character of the decree. It was not com- 
plète and final in the sensé in which such a decree is recognized un- 
der the established rules of practice in the courts of the United States. 
It was clearly an interlocutory decree, and, as such, is subject to the 
control of the court, and may be reconsidered and modified or set 
aside at any time prior to the entry of the final decree. Fourniquet 
V. Perkins, 16 How. 82, 84; Kilbourn v. Latta, 150 U. S. 540, 14 Sup. 
et 201. Whether the court will set aside such a decree dépends upon 
the proceedings and the merits of the application. In this case it is 
contended, in support of the motion and pétition to set aside and va- 
cate the decree, that there was no service of subpœna on the défend- 
ant Florence, and therefore the court had no power to enter the de- 
cree; in any event, that the proceedings which resulted in the decree 
were of such an irregular character as to justify the court in opening 
the default. 

Under Equity Rule 13 the service of subpœna is required to be 
made as f ollows : 

"The service ot ail subpœnas sliall be by delivery of a copy thereof by the 
offlcer serrlng the same to the défendant personally, or by leaving a copy 
thereof at the dwelling-house or usual place of abode of eacli défendant with 
some adult person who is a member or résident in the family." 

The subpœna issued upon the cross bill has this return by the mar- 
shal: 

"I hereby certify that I reeeived the within writ on the first day of Mareh, 
1897, and personally served the same on the first day of March, 1897, on 
Florence Blythe Hinckley, by delivering to and leaving with Mrs. Harry 
Hinckley, an adult person, who is a résident in the place of the abode of Iflor- 
ence Blythe Hinckley, said défendant named therein, at the county of Ala- 
meda in said district, an attested copy thereof, at usual place of abode of said 
Florence Blythe Hinckley, one of the défendants herein." 

It will be observed that the return does not show that Mrs. Harry 
Hinckley, to whora a copy of the subpœna was delivered, waa a mem- 
ber or résident of the family of Florence Blythe Hinckley; and it is 
contended that this departure from the requirement of the rule is 
fatal to the service, and therefore renders the decree absolutely 
void. It appears that Mrs. Harry Hinckley is the wife of the brother 
of the deceased husband of the défendant Florence. The différence 
between leaving a copy of a subpœna at the dwelling house or usual 
place of abode of the défendant with some adult person who is a 
member or résident of the family of the défendant, and leaving it 
with a person who is a résident of the place of the abode of the de- 
fendant, is certainly very great, and might be very important. Take 
the case of a défendant living at one of our large hôtels. A service 
such as is required by the rule would secure the delivery of the writ 
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to some person so related to or associated with the person to be 
served that the substituted service would practically be the équiva- 
lent of an actual personal service by the offlcer; but a service such 
as was made in this case might be made by the delivery of the writ 
to an entire stranger, or to some indiffèrent or ignorant servant re- 
aiding in the hôtel, with no probability whatever that it would reach 
the party for whom it was intended. White v. Primm, 36 111. 418. 
Clearly, the rule is not complied with by any such service. Harris 
V. Hardeman, 14 How. 334. But it is said that the return of the 
marshal is that he has made personal service of the subpœna on 
Florence Blythe Hincliley, and that, as there is nothing in his cer- 
tiflcate as to the method of making the service inconsistent with 
this return, a good and sufflcient service will be presumed. It is also 
further contended that, if the return is defective in this respect, the 
defect has been cured by the récital in the decree that the subpœna 
"had been duly and regularly served within the Northern district of 
California upon the respondent in said cross bill of complaint" The 
doctrine hère invoked to support the decree would be applicable if 
the decree were now being subjected to a collatéral attack. In such 
a proceeding every intendment would be indulged in support of the 
decree, and whatever appeared in the record as having been done 
would be presumed to hâve been rightf ully done. But this doctrine 
does not control the discrétion of the court in opening a decree ob- 
tained by default for the purpose of permitting a défense on the 
merits. Indeed, it has been held "that a meritoriou& défense and a 
reasonable degree of diligence in making it are aU that it is necessary 
to establish, in order to justify the setting aside of an interlocutory 
judgment." Adams v. Hicionan, 43 Mo. 168. It wUl not be neces- 
sary, therefore, to review in détail ail the objections that hâve been 
made to the subpœna, the return that has been made upon it, and 
generally to the irregularity of the proceedings. It will be suffl- 
cient, for the présent purpose, to say that it is contended very earn- 
estly that the proceedings hâve been so irregular and defective that 
when the decree was entered on July 3, 1897, no jurisdiction had 
been obtained by the court over the défendant Florence in the action 
on the cross bill. And in this connection it is pointed out that the 
subpœna was served on March 1, 1897, and the return made on 
March 2, 1897; that the certiflcate recites that Mrs. Harry Hinckley 
"is a résident," etc.; that this récital relates only to her résidence 
on March 2, 1897, and not what it was on the day the subpœna was 
served; that it does not appear from the return that Mrs. Harry 
Hinckley was ever a résident in the usual place of abode of the de- 
fendant Florence; that the service was not made at the required 
place; and, flnally, that the subpœna was dated February 16, 1896; 
that in the memorandiim at the bottom of the subpœna, required by 
Equity Eule 12, the défendant was notifled that she must appear 
"on or before the flrst Monday of April next, at the clerk's office of 
said court, pursuant to said bill, otherwise the said bill will be taken 
pro confesso"; that this requirement, considered with respect to the 
date of the subpœna, was that she should appear on or before the first 
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Monday of AprU, 1896, and as the service oî the subpœna was made 
on the first of March, 1897, she was upon the face of the writ re- 
quired to make an impossible appeai'ance. 

If the court is limited in its inquiry to the subpœna and its return, 
it is diÊScuIt to see how it can flnd that the requirements of the rules 
as to the service of process hâve been followed with such précision 
in obtaining jurisdiction over the défendant that it would be justified 
in refusing to set aside the decree. But in support of thèse objec- 
tions a number of afBdavits of the défendant Florence and others 
hâve been filed, relating to her résidence at about the time of the 
service of the subpœna, from which it appears that about January 
1, 1896, the défendant and her husband rented the house No. 12iJl 
Califomia street, in San Francisco, for the term of two years; that 
they resided at the house until February 6, 1897, when Frederick 
W. Hinckley died, at Portland, Or. ; that the funeral took place Feb- 
ruary 9, 1897, at which date, and after the funeral, the défendant 
Florence visited Mrs. Harry Hinckley at the former résidence of 
George W. Grayson, the father of Mrs. Harry Hinckley, at the corner 
of Ninth and Madison streets, in the city of Oakland ; that she spent 
her nights there until after March 1, 1897; that between the 9th of 
February, 1897, and the 5th day of March, 1897, défendant was more 
or less at the house No. 1221 California street, where she kept her 
servants, and took many of her meals, and received visits from her 
physicians and friends; that she retained possession and paid the 
rent of the house No. 1221 California street until May 1, 1897. The 
afBdavits enter into considérable détail concerning the movements of 
the défendant Florence between the dates mentioned, but enough has 
been stated to show that she had a résidence in San Francisco from 
some time in January, 1896, down to the death of her husband, on 
February 6, 1897, and that she claimed a résidence at the same place 
down to May 1, 1897. The service of the subpœna referred to in 
the return of the marshal was made by leaving a copy of it with 
Mrs. Harry Hinckley, at the house of George W. Grayson, in Oak- 
land, on March 1, 1897. The affldavits of the défendants Florence, 
Harry G. Hinckley, Mary Grayson Hinckley (Mrs. Harry G. Hinck- 
ley), Kobert R. Grayson, and George W. Grayson speciflcally deny 
that the Grayson house was ever the résidence or usual place of 
abode of the défendant Florence. A number of counter affldavits 
were flled, from which it appears that Mr. and Mrs. Harry G. Hinck- 
ley resided at the Grayson house from about November, 1896, to May 
1, 1897; that the défendant Florence attended the funeral of her 
husband, Frederick W. Hinckley, on February 9, 1897, riding in 
her own carriage, but with horses furnished by a livery stable in San 
Francisco; that after the funeral she was driven to the Grayson 
house, the carriage placed in a livery stable in Oakland, and the 
horses returned to San Francisco; that thereafter, and untU some 
time in April, 1897, the carriage remained in Oakland, subject to the 
call and use of the défendant, with horses furnished by the Oakland 
livery stable. It is also alleged by one Charles Bone, upon infor- 
mation, obtained by inquiry, that the Grayson house was the usual 
84 F.— 16 
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place of abode of the défendant Florence. The afiQdayit of the dep- 
uty marshal who serred the subpœna has also been introduced, from 
which it appears that he called at the Grayson house, at ïsTinth and 
Madison streets, in Oakland, on the Ist day of March, 1897, and asked 
for Mrs. Hinckley. The lady who responded said she was Mrs. 
Hinckley. The deputy marshal then said: "You are Mrs. Harry 
Hinckley. I want to see Mrs. F. B. Hinckley." Her reply was that 
"Mrs. F. B. Hinckley could not be seen." The deputy marshal then 
asked if Mrs. P. B. Hinckley was stopping at the house, to which 
the lady replied, "She is stopping hère temporarily." He then 
asked her, "Is she hère at the house now?" She said, 'Tes." 
He then asked her, "Does she sleep hère?" She said, "Yes." The 
deputy marshal then explained that he had a subpœna in equity to 
serve upon Mrs. F. B. Hinckley, and wanted to see her personally. 
The lady replied in a positive manner that "he could not see her." 
He then handed Mrs. Harry Hincldey a copy of the subpœna, who 
said she did not want to hâve anything to do with it. The deputy 
marshal said that he was satisâed that Mrs. F. B. Hincldey was liv- 
ing at the house, and he would leave the subpœna with her (Mrs. 
Harry Hinckley). She took the subpœna, and the deputy marshal 
said, "A delivery of the subpœna to you will be a service of it on 
Mrs. F. B. Hinckley." The conclusion drawn from thèse affidavits 
is that the défendant Florence was temporarily residing at the Gray- 
son house, in Oaldand, at the time the copy of the subpœna was 
left with Mrs. Harry G. Hincldey, but her permanent résidence and 
abode had been for more than a year, and was then, at No. 1221 
California street, in San Francisco. The substituted service was 
therefore not within the requirement of Equity Rule 13. 

But it is contended in support of the decree that, even if it be deter- 
mined that the subpœna was insufQcient, and that no service was 
made upon the défendant Florence, still, by her own showing, she 
voluntarily appeared to the cross complaint by counsel, on March 
22, 1897 ; that she was thereby charged with notice of the subséquent 
proceedings, and is therefore bound by the decree. Jones v. Andrews, 
10 Wall. 327. This contention is based upon an order of the court 
alleged to hâve been made on March 22, 1897. The order is not found 
upon the minutes of the court or among the records, but the évidence 
that it was made is contained in certain aifidavits submitted by 
counsel for the défendant Florence upon the présent motion. In an 
afladavit of William H. H. Hart, one of the counsel for the défendant 
Florence, he refers to the argument had in this court, on March 22, 
1897, on the motion to dismiss the suit; and he allèges that his atten- 
tion was at that time called by William Rix, Esq., to the fact that 
the Blythe Company had flled a cross complaint under the date of 
February 16, 1897, and that, out of abundance of caution, in open 
court, he asked the court for a further order that the défendant Flor- 
ence should hâve the same time within which to appear to said cross 
complaint that had been previously granted upon the application of 
the défendant Florence in référence to the answer and cross complaint 
flled by the Blythe Cîompany on February 1, 1897. The order referred 
to provided that no further appearance in respect to the pleading 
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flled by the Blythe Company need be entered by tlie défendant Flor- 
ence Blythe Hinckley until 10 days after her soliciter should be 
served with written notice of the décision of the court upon her motion 
respecting Bucb pleading, and then only if said motion sbould not be 
Bustained. Tbe afladarit of William Bix corroborâtes the statement 
of Mr. Hart, and adda that the court granted the order. The afflda- 
Tit of W. A. Kirkwood is to the effect that for over two years he had 
been connected with the oflSce of William H. H. Hart, and during that 
time had to a large extent had charge of the business of obtaining 
orders in connection with snits in which Mr. Hart had been engaged ; 
that he was présent in court on March 22, 1897, and heard Hart 
mention to the court that, in an order previously granted, the de- 
fendant Florence had been given 10 days, after notice of the décision 
of a motion that had been made in relation to a pleading in the case 
âled by the Blythe Company, in which to appear to said pleading, 
and to plead to the same; that Hart asked that the order be made to 
apply to the cross complaint, and the order was granted by the court. 
In a second affidavit ôled by Mr. Hart he again refers to the appli- 
cation to the court on March 22, 1897, for an extension of time for 
the défendant Florence to appear to the cross complaint, and allèges 
that the order was granted by the court. The fact that no minute 
or record of this application or order bas been found raises a pre- 
sumption that the application was not made, or, if made, was not 
granted. It is known that the court-room clerk of this court is at- 
tentive and accurate in recording the proceedings of the court, and 
it will be presumed that he performed his duty; but, on the other 
hand, the afladavits are direct and positive that an application was 
made to the court for an extension of time for the défendant Florence 
to appear to the cross bill flled February 16, 1897, and that the appli- 
cation was granted, and thèse afiadavits bave not been contradicted. 
Besides, it would not be unreasonable to expect that the cross bill 
would be found by counsel for the défendant among the papers in 
the case, in the course of the proceedings in court. The condition of the 
case and the situation of the parties were therefore favorable to just 
Buch action as it was claimed was taken on March 22, 1897 ; and, in 
View of the uncontradicted évidence that such action was taken, the 
court is disposed to accept it as an established fact, notwithstanding 
the strong contrary presumption in favor of the minutes of the court ; 
but whether the défendant can claim any benefit from the terms of 
such an unrecorded order of the court under the circumstances of 
this case is not clear. 

It is further contended in support of the decree that, admitting that 
such action was taken, ail it amounts to is this: that the défendant 
Florence appeared in court by counsel at the date named, and by such 
appearance became subject to the jurisdiction of the court, and bound 
by its proceedings; that the rule taking the cross bill pro confesse 
against her, entered in the clerk's office on April 6, 1897, was a légal 
notice to her that the Blythe Company was proceeding under the 
rules to a decree upon that bill. There is much force in the argument 
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advanced in support of tWs position, but let us see what conséquences 
legitimately follow from this contention. If the statements con- 
tained in the affidayits are true, there was not merely an appearance 
on belialf of the défendant Florence to the cross bill of February 16, 
1897, but an order ôf court extending her time to appear to that bill, 
which had not expired when the decree was entered on July 3, 1897. 
Under this order she wa^ not subject to any proceeding against her 
on the cross bill until 10 dàys after the court had decided a pending 
motion in the case. But it is said that her counsel neglected to hâve 
the order entered of record, and, as the Blythe Company had no notice 
of it, they were entitled to proceed with their case. This would be 
true if, under the rules of practice, counsel were required to see that 
proceedings in court were nroperly recorded in the minutes; but this 
duty belongs to the offlcers of the court, and their default cannot be 
used to the préjudice of parties relying upon the integrity of oflBcial 
records. In re Wight, 134 U. S. 136, 10 Sup. Ct. 487. The most 
serions difQculty, however, in the way of maintaining the decree against 
the efifect of an appearance by the défendant Florence, arises out of 
the fact that after the entry of the rule taking the cross bill pro confesso 
against her on April 6, 1897, the cross biU was twice amended, ârst by 
an order dated May 10, 1897, and again by an order dated July 3, 1897. 
It is true thèse amendments did not introduce new matter, but with- 
drew allégations respecting property in another judicial district ; struck . 
out the name of Boswell M. Blythe, residing out of the district, and cor- 
rected a clérical error relating to the désignation of the cross complain- 
ant as a défendant; but it is a gênerai rule that any amendment of a 
bill, however trivial and unimportant, authorizes a défendant, after his 
appearance, to put in an answer making an entirely new défense, and 
contradicting his former answer, if one has been flled. 1 Daniell, 
Ch. Prac. (6th Am. Ed.) 409; 1 Fost. Fed. Prac. (2d Ed.) 280; French 
v. Hay, 22 Wall. 246; Nelson v. Eaton, 13 G. 0. A. 523, 66 Fed. 376; 
Fisher v. Simon, 14 C. 0. A. 443, 67 Fed. 387. Moreover, the défend- 
ant Florence had an order of court, dated and duly entered on July 3, 
1897, extending her tiine to appear in the case until after receiving 
10 days' notice of the disposition of the motion to dismiss the amended 
and supplemental bill of complaint, as amended by the order of the 
court dated .June 1, 1897, and then only in case said motion should 
be denied. It is true this order applied to the amended supplemental 
bill, but the language of the order appears to cover more than this 
one pleading, and extend her appearance in the cause generally. 
Surely, the court will not be expected to give any narrow construction 
to its orders as against a default. 

Eeferring now to the remaining preliminary objection interposed 
by the Blythe Company to this hearing, — that. by reason of the expira- 
tion of the term, the decree of July 3, 1897, had become final, and the 
Blythe Company dismissed from further attendance upon the court, 
and had not been brought into court by any order, writ, or process 
of the court, — I think it sufficiently apnears from the proceedings to 
which référence bas been made that the decree in question was not 
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final, and did not dispose of ail the controversies wliicli arose ont of 
the matters charged in the original bill, and that, therefore, the Blvthe 
Company has not been dismissed, but bas continued in attendance 
upon the court to abide its final détermination in the case. 

It follows from thèse considérations that the court, in the exercise 
of a Sound discrétion, if not recognizing an absolute right, must set 
aside and vacate the decree of July 3, 1897, as far as it affects the 
interests of the défendant Florence. 

With respect to the pétition of the complainants to hâve the decree 
set aside so far as it affects them, many of the reasons that bave oper- 
ated in favor of the défendant Florence also obtain in their favor ; but 
they advance other reasons in that behalf, which they contend place 
their pétition on the grounds of an absolute right. By order of the 
court, the subpœna issued upon the cross bill was served upon their 
counsel in the case. They appeared specially by leave of the court, 
and, contesting this substituted service, submitted a motion to quash 
the subpœna. This motion was pending when the decree was en- 
tered. There was also a motion of the complainants pending to dis- 
miss the suit as to the Blythe Company. It is contended that, while 
thèse motions were pending, no binding decree could be entered 
against them on the cross bill. This is certainly the gênerai rule of 
equity practice, and no suiHcient reason appears why it should not be 
applied in this case. The decree wiîl therefore be reversed as to ail 
parties upon the payment of costs by the défendant Florence Blythe 
Hinckley. 

Motion to Correct Minutes. 

After the entry of the decree of July 3, 1897, the court, then being 
in the March term, adjourned sine die. The succeeding or July term 
commenced on Monday, July 12, 1897. When application was made 
to the judge of this court in chambers on July 7, 1897, by the solicit- 
ors for the défendant Florence Blythe Hinckiej^ and by the soliciter 
for the complainants John W. and Henry T. Blythe, to vacate and set 
aside the decree of July 3, 1897, the circuit court was reopened in the 
March term, in accordance with an order reciting that, good and sufïi- 
cient reasons appearing therefor, the order of adjournment of the 
court sine die, entered on July 3, 1897, was ordered vacated and set 
aside, and the court was thereupon opened for the transaction of 
business. The business transacted consisted in the entry of an order 
permitting the défendant Florence Blythe Hinckley to flle her péti- 
tion and afQdavits in the matter of the application to set aside the 
decree of July 3, 1897; and the hearing of the same continued until 
the flrst day of the next term, and a like order was entered for and 
on behalf of the complainants. The attorney for the Blythe Com- 
pany has moved to correct the minutes of the court by expunging 
therefrom this record and the entries relating thereto of the date 
of July 7, 1897, on the ground that after the court had adjourned 
for the term, on July 3, 1897, it had no power or authority to reconvene 



246 84 FEDERAL REPORTER. 

or reopen for the transaction of business prier to the day flxed by 
law for the commencement of the next term, except in spécial or 
adjourned session, in the manner provided by sections 664 and 672 of 
the Eevised Statu tes, a method not pursued by the court on this occa- 
sion. The business transacted on July 7, 1897, consisted merely in 
permitting the parties to file certain papers with the clerk of the 
court, and continuing the hearing of the same until the flrst day of 
the next term. If permission was required for the filing of thèse 
papers, it could hâve been obtained as well from the judge in cham- 
bers, and the hearing, in any event, could hâve been set down for the 
first day of the next term. The business transacted by the court on 
July 7, 1897, was therefore without any légal signiflcance or control- 
ling effect; and, as it does not appear to hâve in any way prejudiced 
any right of the Blythe Company, the motion will be denied. 
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jTTRiaDTCTION DP FBDBBAIi COURÏ8— PkBSENTATION OP JuRISDICTIOST OF 

Questions— Motion to Dismiss. 

Uncîer section 5 of tlie judiciary act of Marcti 3, 1875, -wliich imposes on 
the circuit courts the duty of dlsmissing a suit, if it appears at any time 
before final disposition that It does not really and substantially involve a 
controversy of which it may properly take cognizance, a motion to dismiss 
for want of jurisdiction may be considered by the court at any time before 
final judgment or decree. 

Samk— Suit to Anntjl State JuDaMKNT. 

Oomplainants, claîming land in Californla, as collatéral heirs of the de- 
ceased owner, filed a suit in a fédéral court to quiet title, agalust his 
natural daughter and others. By a second amended supplemental bill, 
they set up at length certain probate proceedings, to which they were par- 
ties, theretofore had in the superior court of San Francisco, which is a 
court of fuU and complète probate powers. Thèse proceedings resulted In 
a final decree, afi^lrmed by the state's suprême court, adjudging that the 
lands had descended to such natural daughter. Oomplainants then alleged 
that the state court was without jurisdiction to make this decree, because 
the daughter, at the time of her father's death, was a nonresident alien, 
Incapable of becoming a naturalized citizen, and therefore incapable of in- 
heriting, and because, further, complainants were the heirs of the deeeased 
at the time of his death, and thereupon eo instante the title vested in them, 
so that no court could devest it. AU the facts afCecting the daughter's 
capacity to inherlt appeared upon the face of the record in the state courts. 
Hdd, that the case came within the rule that a fédéral court will not as- 
sume jurisdiction of a suit to vacate or annul a decree of a state court for 
alleged want of jurisdietion appearing on the face of thfe record. 

Equity Jurisdiction— Possession of Land— Rembdt by Ejectment. 

A bill in equity was filed to obtain possession of land which at the time 
was in the possession of the public administrator, under state authority. . 
Afterwards the land was surrendered to oné of the défendants, to whom 
the title had been adjudged by the state court of probate jurisdiction. Still 
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later complalnants flled m. second amended supplemental Wll. Heîrf that, a» 
the défendant was then in possession, there was an adéquate reinedy at 
law by ejectment, and the equity suit must be dlsmlssed. 

S. W. & E. B. HoUaday (L. D. McKissick and Jefferson Chandler, 
of counsel), for complainants. 

W. a H. Hart (Robert Y. Hayne, Garber, Boalt & Bishop, Aylett 
R. Cotton, and W. W. Foote, of oounael), for défendant Florence 
Blythe Hinckley, 

George W. Towle, Jr. (E. S. Pillsbury and Lorenzo S. B. Sawyer, 
of counsel), for défendant Blythe Oo. 

MORROW, Circuit Judge. This la a motion to dismiss the action 
as it is set forth in the second amended and supplemental bill of 
complaint. The first ground of the motion is that it appears that 
the court has no jurisdiction of the matters and things allqged in 
the bill of complaint. A preliminary objection has been interposed 
to the considération of the question of jurisdiction on this motion. 
The objection must be overruled. Section 5 of the act of March 3, 
1875 (18 Stat. 472), imposes upon the circuit court the duty of dis- 
missing a suit, if it appears at any time after it is brought, and 
before it is flnally disposed of, that it does not really and substan- 
tially inrolve a controversy of which it may properly take cognizance. 
Robinson v. Anderson, 121 Ù. S. 522, 7 Sup. Ct 1011; Morris v. 
Gihner, 129 U. S. 315, 9 Sup. Ct. 289. 

The second amended and supplemental bill of complaint contains 
a récital of the proceedings in the superior court of the city and 
county of San Francisco with respect to the estate of Thomas H. 
Blythe, deceased. It allèges, among other things, that the défend- 
ant Florence Blythe Hinckley was bom in England, the bastard child 
of an unmarried woman; that at the time of her birth her mother 
was a résident of England, and a subject of Victoria, queen of Great 
Britain and Ireland; that she remained in England at ail times 
until the death of Thomas H. Blythe; that she came to Califomia for 
the flrst time in 1883 ; that she was then an infant, about 10 years of 
âge, inéligible to become a citizen of the United States, and, when 
she arrived in California, she was a nonresident alien. And, among 
other things, the bill allèges: 

"That after the death of said Thomaa H. Blythe, as herelnbefore alleged, the 
public administrator of the elty and county of San Francisco took charge of 
the estate of said Blythe, and entered upon the administration of the same. 
• • * That, after the said Florence flrst came to San Francisco, one James 
Crisp Perry, who was then and there a subject of the queen of Great Britain, 
■was appointed by said superior court of the clty and county of San Francisco 
guardian of said Florence; and thereafter, as such guardian, he commenced 
a proceeding in said superior court, in the name of said Florence, to hâve the 
court ascertaln, adjudge, and détermine the heirshlp to the said Thomas H. 
BFythe and the ownership of his estate, and, In substance, that she (said Flor- 
ence) was the daughter and the sole heir of said Thomas H. Blythe, under 
and by vlrtue of said sections 230 and 1387 ot said Olvil Code, or under and 
by virtue of one or the other of said sections; and also, by vlrtue thereof, 
to hâve the said court adjudge and decree that the said Florence was tJie sole 
heir at law of the said Thomas H. Blythe, and entltled to inherit hls estate. 
That your orators appeared In said action or proceeding, and flled thelr answer 
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and cross complaint thereln, dènylng and contesting the right and aUe of sakl 
Florence, and clalming for themselves to be heirs of said Blythe. That there- 
after sueh proceedings were had in sald court in the said cause ttiat It was 
for tlie flrst tlme made to appear plainly to tlie court, upon tlie record, that 
sald Florence was an illegitimate child, that she was born in England, and 
that neither she nor her alleged mother, nor the mother nor father of the 
alleged mother, had ever been'wlthin the United Siates, or eligible to beconK- 
citizens thereof, nntil after the death of the said Thomas H. Blythe. And 
yonr orators, in that behalf, allège that when it was so made plainly to appear 
to said court that the said Florence was a nonresident alien, and had never 
been a bona flde résident of the state of Galiforma, until after the death oi 
said Thomas H. Blythe, and deseent cast, it was ihe duty of the court to dis 
miss the pétition or complaint, or both, of the said Florence, in so far as the 
tltle and deseent of the above-described real estate was involved or affected. 
for want of jurisdiction in said court to adjudge or decree that said Florenci 
was capable of inheriting said real estate as an heir at law of said Thomas H. 
Blythe. 

"Your orartors further say that, in the said proceeding wherein the said Flor- 
ence was petitioner and plaintiff, it was at the trial thereof attempted to b; 
proven by her and in her behalf that the said Thomas H. Blythe, after thc 
blrth of the said Florence, and before his death, and while he was living in 
the State of California, and while the said Florence was living in England an 
aforesaid, attempted to legitlmate the said Florence, by adoption, under saià 
section 230 of the Civil Code, or to Institute her as his heir, under said sectioi! 
1387 of said Code. And your orators say that the parties went to trial, anO 
the sald superior court, without Jurisdiction so to do, decided in substance anci 
effect that said Thomas H. Blythe had in his lifetime adopted and legitimated 
the sald Florence; that from said judgment your orators appealed to the stati' 
suprême court, and in that court the cause was argued, and by a divided couri 
It was, without any jurisdietion so to do, in substance and effect decided tliai 
said Thomas H. Blythe had not adopted or legitimated the said Florence, un 
der or in eonformity with said section 230 of the Civil Code, but that he had 
oonst'tuted her his heir, under and pursuant to the provisions of section 1387 
of said Civil Code. And in that behalf your orators say that neither the said 
superior nor the said suprême court considered, adjudged, or construed, in 
making its décision, the said section 17 of article 1, and said section 22 of 
article 1, of the constitution of the state of California; nor were the riglits of 
your orators, under those sections, adjudged or determined by either of said 
courts, or by Its décision. And in that behalf your orators say that said last 
décision made by a divided court was and is contrary to and in violation of 
the constitution of the state of California, and was and is contrary to and in 
direct contlict with numerous former décisions of said suprême court, whlch 
former décisions had long betore established a rule of property in said state. 
which rule had excluded aliens and foreigners who occupied the same or 
similar status as did said Florence from inheriting real estate in the state of 
California. And in that behalf your orators further say that they are In- 
formed and believe, and upon their information and belief say, that they arc 
not precluded by the said eonflicting décisions of tae state court, nor by any 
thing contained in the record of the proceedings upon which said last decisioii 
was made, from prosecuting this, their action, in this court; nor is this cour; 
precluded from entertaining jurisdiction of this action, and deciding it upon 
its merits; nor is said last décision binding or obligatory, as authority or other 
wise, upon this court. And your orators further say that heretofore, to wii, 
on June 18, 1894, said Florence, calling herself Florence Blythe, filed in said 
superior court, in the matter of the estate of said Thomas H. Blythe, deceased. 
her pétition for distribution, praying for an order of said court distributlng 
to her the share of said estate to which she claimed to be entltled, to wit, the 
whole of said estate, embraclng the real property first above described, to 
which she alleged hersélf to be entltled only as sole heir at law and sole next 
of kln to said Thomas H. Blythe, deceased. That in her said pétition it was 
made plainly to appear to said court that said Florence, the petitioner, was 
a nonresident alien, and was not and had never been a Ijona fide résident of 
the state of California until after the death of said Thomas H. Blythe and 
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descent cast. And your orators say that it was the duty of sald court to dis- 
miss the sald pétition for distribution of said Florence in so far as the title 
and descent of the above-deseribed real estate was involved or afCected, for 
want of jurisdiction in said court to adjudge or decree that said Florence was 
capable of Inheriting said real estate as helr at law of said Thomas H. Blythe, 
or to distribute said estate to her. That your orators answered said pétition 
for distribution, and thereby took issue upon ail the material averments 
thereof, and therein claimed said estate as heirs of said Blythe. That after- 
wards the court, sitting in probate, without right or jurisdiction so to do, 
heard said pétition for distribution; and afterwards, on October 26, 1894, sald 
court went through the idle form of granting a decree of distribution; and on 
that day a document whieh falsely purported to be a decree of distribution 
of nearly ail the property of sald estate of Thomas H. Blythe to said Florence, 
embraeing ail of the real property above described, was signed by the judge 
of said court, and flled by the clerk, and on the next day thereafter was re- 
oorded in the minute book of said court. And your orators say that said 
pretended decree of distribution was and is null and void, for want of juris- 
diction in said court to make the same. • • » 

"And your orators f urther say that heretofore, and since the flling of the origi- 
nal bill herein, to wit, on Jahuary 2, 1896, said Florence, calling herself Flor- 
ence Blythe Hinckley, filed In said superior court, in the matter of the estate 
of Thomas H. Blythe, deceased, her pétition for final distribu'tion to her of 
said estate, wherein and whereby she prayed for an order of said court dis- 
tributing to her the resldue of said estate then remaining in the hands of the 
publie administrator, amounting to the sum of $89,842.94; the same and the' 
whole thereof being the rents accrued from the real property aforesaid, to 
which she alleged herself to be entitled only as the sole heir at law and sole 
next of kin to said Thomas H. Blythe, deceased That In her said pétition 
it was made plainly to appear to said court that said Florence, the petitloner, 
was born and continued to be a nonresident alien until after the death of said 
Blythe, and was not and had never been a bona fide résident of the state of 
Califomia until after the death of sald Thomas H. Blythe and descent cast. 
And your orators say that it was the duty of said court to dismiss said péti- 
tion for final distribution to said Florence, in so far as the above-described 
real estate and said rents were involved or affected, for want of jurisdiction 
tn said court to adjudge or decree that said Florence was capable of inherit- 
ing said real estate as heir at law of said Thomas H. Blythe, deceased, or to 
distribute said estate to her. That notice of said pétition was given to your 
orators, who were notified and Invited to corne into court, and show why said 
pétition should not be granted. That, in obédience and response to said notice, 
your orators did on January 16, 1896, file in said court their answer, wherein 
and whereby they denied the right of the said Florence to hâve said rents 
distributed to her, and claimed that they were the heirs and next of kin of 
said Thomas H. Blythe, deceased, and entitled to said rents. That after- 
wards, on the ICth day of January, 1896, sald court, sitting in probate, without 
right or Jurisdiction so to do, heard said pétition for final distribution, and 
wi"ongfully struck from the files the answer and opposition so theretofore filed 
by your orators; and when your orators arose, and attempted to object to 
and to show cause why said pétition should not be granted, said court refused 
to permit your orators to be in any wise heard. And afterwards, on Jan- 
uary 18, 1896, said court went through the idle form of granting a decree of 
final distribution; and on that day a document whieh falsely purported to be 
a decree of final distribution, distributing to said Florence ail the residue of 
said estate, based upon said pétition last aforesaid, was signed by the judge 
of said court, and filed by the clerk, and the same was thereafter recorded in 
the minute book of said court. And your orators say that said pretended de- 
cree of final distribution was and is null and void for want of jurisdiction in 
said court to make the same. And your oratora further say that, at the date 
«f filing the original bill herein, neither party hereto was in possession of the 
land hereinbefore described, but the same was in the hands and possession of 
the public administrator of the city and county of San Francisco, state of Cali- 
fomia. But since the filing of said bill, to wit, December 4, 1895, said Flor- 
ence has secured possession of said real property, and the whole thereof. 



250 84 FEDERAL REPORTER. 

through sald pretended Judgment and decrees aforesaid, and wîthout iny 
other or further rlght than as above set forth, and she is now In the posses- 
sion of the same. • * *" 

It will be observed that the bill charges that the proceedinga in 
the superior court of San Francisco, and in the suprême court of the 
State, respecting the right of the défendant Florence Blj-the Hinck- 
ley to inherit the estate of Thomas H. Blythe, deceased, were without 
jurisdiction in either court to adjudge or détermine. This charge 
of want of jurisdiction in the state court appears to be a conclu- 
sion drawn from the averments of the bill, and niust be disregarded 
unless the facts alleged are sulHcient to support the charge. It is 
based primarily upon the alleged want of capacity on the part of the 
défendant Florence Blythe Hinckley to inherit the estate of Thomas 
H. Blythe, by reason of the fact that she was an illegitimate child, 
and an alien at the time of his death; but it is contended, further, 
that the state court, in adjudging that she had the capacity to in- 
herit, destroyed a rule of property in the state, after the estate had 
vested by descent in complainants. Upon this daim the complain- 
ants insist that they are entitled to maintain this action to recover 
their sereral interests in an estate in which they allège the défend- 
ants are in possession of under a void judgment. 

The first ihquiry is as to the jurisdiction of the state court to 
hear and détermine the controversy as to the right of inheritance, 
and the conclusive character of the judgment of that court between 
the same parties in the présent action. 

In the Broderick Will Case, 21 Wall, 503, a suit in equity was 
brought in the circuit court of the United States for the district of 
Califomia, by the alleged heirs at law of David G. Broderick, to set 
aside the probate of his will, and hâve the same declared a forgery, 
and to recover the said estate, much of which consisted of lands in 
the city of San Francisco. Demurrers were interposed, and upon 
argument the bill was dismissed. An appeal was taken to the su- 
prême court, where the decree was afflrmed. In speaking of the 
jurisdiction of the probate courts, the court said: 

"The public interest requires that the estâtes of deceased persons, being de- 
prlved of a master, and subject to ail manner of claims, sboiild at once devolve 
to a new and compétent ownership; and, conseQuently, that there shonlJ be 
some convenient jurisdiction and mode of proceeding by which this dévolution 
may be affected with least chance of injustice and fraud; and that the resuit 
attained should be flrm and perpétuai, The courts invested with this jurisdic- 
tion should hâve ample powers both of proeess and investigation, and sufficient 
opportunity should be given to check and revise proceedings tainted with mis- 
take, fraud, or illegality. Thèse objects are generally accomplished by tlie 
eonstitution and powers which are given to the probate courts, and the modes 
provlded for revlewing their proceedings. And one of the principal reasons 
assigned by the equity courts for not entertaining bills on questions of probate 
Is that the probate courts themselves hâve ail the powers and machinery nec- 
essary to give full and adéquate relief." 

After reviewing the authorities estàblishing the gênerai rule that 
a court of equity will not interfère with probate proceedings, the 
court proceeds to consider the jurisdiction of the probate courts of 
California, and concludes with this observation: 
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"In v!ew of thèse provisions, It îs diffleult to conceive of a more complète 
and effe<ïtive probate jurlsdiction, or one better oaJculated to attaln the ends 
ol justice and truth." 

TJnder the présent constitution of the state of Califomia, jurlsdic- 
tion of ail matters of probate is rested in the superior court, a court 
of gênerai jurisdiction. 

In Simmons v. Saul, X38 U. S. 439, 11 Sup. Ct. 369, a Mil in equity 
■was brought in the circuit court of the United States for the Eastem 
district of Pennsylvania. The object of the bill was to charge the 
défendant, as the former owner of a tract of land in Wisconsin, as 
the trustée for complainants with respect to said ownership, and 
hare him account for the value of the lands, and for ail the rents 
and profits received by him and his grantees, and for ail loss and 
damage resulting to the property by reason of the cutting of timber 
thereon by the défendant and his grantee, and for any other loss 
occasioned by the defendant'g acts. The complainants were the col- 
latéral heirs of Eobert M. Simmons, who died unmarried and intes- 
tate, in Louisiana, about the year 1830. At the time of his death 
he was seised and possessed of an inchoate land claim in Louisiana, 
for 640 acres, f ounded upon a purchase of a settlement right conferred 
by an act of congress. For reasons involving no fault on the part 
of Robert M. Simmons or any of his heirs, the claim remained unlo- 
cated and unsatisfled until congress passed an act in 1858, under 
which the surveyor gênerai of the district in which the claim was 
situated was authorized, upon satisfactory proofs, to issue to the 
claimants or his légal représentatives a.certificate of location for a 
quantity of land equal to that so confirmed and unsatisfled; and it 
was provided that this certiflcate might be located upon any of the 
public lands of the United States subject to sale at private entry, 
etc. By the law of Louisiana, the heirs of a décèdent become seised 
and possessed of his whole estate, both real and personal, immedi- 
ately upon his death, subject only to their right to renounce said 
succession, or to the right of creditors to require administration 
thereof in case of nonaction of the heirs. In 1872 such action was 
talien in a parish court in Louisiana, at the instance of a stranger to 
the estate, that the judge of the court issued an order purporting 
to appoint an administrator of the estate of Robert M. Simmons, 
directing an inventory of the estate to be made, and a sale of the 
property belonging thereto to pay debts. An inventory was retum- 
ed, and a sale of the land claim made, in accordance with the order. 
The claim was aold for |30, which sum was wholly used and ex- 
pended in the payment of the costs and expenses of the pretended 
administration, no other debts than those created thereby existing 
or being shown to exist. This claim was thereupon presented to 
the surveyor gênerai of Louisiana by the purchaser, claiming to be 
the légal représentative of Robert M. Simmons; and the surveyor 
gênerai thereupon prepared certificates of location for the claim, and, 
in the course of proceedings authorized by the act of congress, cer- 
tain of the certiflcates were located upon lands in Wisconsin, and 
a patent therefor issued by the United States, in the name of Robert 
M. Simmons, or his légal représentatives. By several mesne con- 
veyances, the lands in question passed to the défendant, who neg- 
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lected to pay the taxes assessed thereon, aod the lands were con- 
veyed for the unpaid taxes; but, while the défendant was in posses- 
sion of the land, he removed therefrom timber and other valuable 
products, and sold the same for large sums of money, and received 
large rents and profits from the lands, which it was the object of 
the bill to recover. Ail the proceedings in relation to the daim in 
suit, the cutting of the timber, and ail other acts in any wise con- 
nected with the claim, were done and had without the knowledge of 
the complainants or of any person interested in the daim. The bill 
alleged that the Lonisiana court was without jurisdiction, and that 
its proceedings in the matter did not conform to the statute under 
the authority of which it assumed to act ; and the prayer of the bill 
was that complainants might be adjudged and decreed to be the 
true légal représentatives of Robert M. Simmons; that the proceed- 
ings in the parish court in relation to the sale of the land claim be 
adjudged null and Toid; and that an account be taken, etc. The de- 
fendant demurred to the billj the demurrer was sustained, and the 
bill dismissed. An appeal was taken to the suprême court, where 
the judgment of dismissal was aiïinned. The questions discussed 
in the opinion of the court were the validity of the judgment of the 
parish court of Louisiaiia ordering the sale of the unlocated land 
claim, the legality of the sale, and the fraud by which it was alleged 
the judgment was procured. The court reviews the authorities upon 
the questions involved in the case, and arrives at the conclusion that 
the parish court had a clear and unquestionable jurisdiction of the 
intestate estate or succession of Robert M. Simmons; that whatever 
errors there were in the proceedings could hâve been corrected on ap- 
peal or avoided in a direct action of annulraent, but could not be 
made the grounds on which the decree of the court could be collat- 
erally assailed. 

In Railway Co. v. Burke, 13 0. G. A. 341, 66 Fed. 83, the complain- 
ant, claiming to be the owner by inheritance of a lot of land in the 
city of Little Rock, Ark., filed a bill of complaint against the Little 
Rock Junction -Railway, to establish his title thereto, and to recover 
the premises from the possession of the défendant. The bill averred, 
in substance, that the railway company was in possession of the land 
under a conveyance from one S., who claimed to hâve purchased 
the property at a sale for overdue taxes, which sale had been made 
in obédience to a decree of a state court of Arkansas in Pulaski county, 
having full chancery powers ; that the title thus acquired by the rail- 
way company from S., its grantor, was unfounded and void, for the 
reason that the court never in fact acquired jurisdiction over the com- 
plainant tô condemn and sell the property for overdue taxes; that 
service of process was by publication; and that notice was not prop- 
erly given. The défendant denied the material allégations of the 
bill touçhing the jurisdiction of the chancery court, and averred that 
said court acquired full jurisdiction of the cas^, and of ail persons hav- 
ing any interest in the property. The défendants also pleaded that 
the case made by the bill of complaint was not a case of which the 
fédéral circuit court, sitting in equity, could properly take cognizance. 
The circuit court rendered a decree in favor of the complainant, where- 
by it adjudged that his title was not devested by the sale under the 
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decree of the state court. On appeal to the circuit court of appeals, 
the decree of the circuit court was reversed, and the cause remanded, • 
•with directions to the circuit court to vacate its decree and dismiss 
the bill of complaint, without préjudice to the complainant's right 
to take such action in the state court as he might deem proper. Judge 
Thayer, speaking for the circuit court of appeals, and referring to the 
testimony introduced in the circuit court relating to the publicati0n 
.of notice of the suit in the state court, said : 

"That the trial of the case clearly resolved itself into a review of the pro- 
ceedings of Pulaski chancery court for matters apparent on the face of the 
record." 

After pointing out the varions proceedings that might hâve been 
taken by the complainant in the state court to correct tlie error of the 
chancery court, Judge Thayer said : 

"We thlnk, therefore, that it may be aecepted as a gênerai rule, in the 'ab- 
sence of any statutory provisions on the subject, that tbe proper forum in 
whieh to seek relief, otherwise than by an appeal or writ of error, against a 
judgment or decree which is alleged to be void on the face of the record, is 
In the court by which such judgment or decree was rendered, and that other 
courts of co-ordinate jurisdictiou hâve no authority to grant relief in such 
cases. But, whatever may be the correct rule in this respect as between state 
courts of equal authorijy, It is manifestly true, we think, that, owing to the 
peculiar relations which exist between state and fédéral courts of co-ordinate 
jurisdietion, the fédéral circuit court ought not lo review, modify, or annul 
a judgment or decree of a state court, unless such review is sought on a state 
of facts not disclosed by the record of the state court, which, for that reason, 
has not undergone judicial examination. The sufflciency of the service, 
whether by publication or otherwise, to support a final adjudication, and every 
other matter apparent upon the face of the record, are supposed to hâve re- 
ceived due considération by the court rendering a judgment or docree before 
the same was entered. Therefore, when a suit is Instituted to nuUify a decree 
for matters disclosed by the record, and for no other reason, the proceeding 
is not a new suit, but is essentially in the nature of an appeal from the original 
adjudication or a bill of review. The fédéral courts should remit proceedings 
such as thèse to the judicial tribunal of the state which made the record that 
is to be reviewed or impeached." 

Référence is then made to the fact that the bill had been brought 
to quiet complainant's title against the claims of the défendant, and 
that the prayer of the bill was that the complainant might be re- 
Btored to the possession of the premises wrongfully withheld from 
him by the défendant, and that the bill was filed after the alleged void 
decree of the chancery court was fuUy executed, and after the de- 
fendant had acquired a title thereunder. Commenting upon this 
feature of the case, the court does not find in it a suflQcient reason for 
holding that the circuit court was authorized to review the proceed- 
ings of the chancery court, and to afford relief on the ground that 
the complainant was without means of redress for the alleged wrong in 
the state court, by which the supnosed void decree was rendered; the 
court holding that not only was the bill of review open to the com- 
plainant as a remedy, but the action of ejectment. and upon this point 
the court says: i 

"Moreover, as the présent action was brought and prosecuted upon the 
tbeory that the decree of the chancery court is utterly void when tried bj 
the record, it follows that the remedy by ejectment was âlso open to the com- 
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plainant, for no doctrine Is better established than that a sale under a decree 
that was rendered wlthout Jurlsdlctlon confers no title, and that such a decree 
la open to Impeachment in any collatéral proceeding when tlie want of juris- 
diction Is apparent upon the face of the record,"— clting Galpin v. Page, 18 
Wall. 350; Coit t. Haven, 30 Oonn. 190; Adams v. Oowles, 95 Mo. 501, 8 S. 
W. 711; Frankel v. Satterfield (Del. Super.) 19 Atl. 898; Furgeson v. Jones 
(Or.) 20 Pac. 842; Black, Judgm. §§ 278, 407, and cases there cited. 

Judge Sanborn concurred specially in the judgment of the circuit 
court of appeals, on the ground that: 

"A bill of equity cannot be maintained In the national courts to recover pos- 
session of real property in cases in which there is no impediment to an action 
of ejectment." 

In Barrow v. Hunton, 99 U. S. 80, the suprême court draws a dis- 
tinction between a suit to set aside a decree on évidence outside of the 
record, establishing fraud in obtaining the decree, and a proceeding 
to vacate a judgment for matters disclosed upon the face of the rec- 
ord. In that case Hunton had recovered a judgment by default in 
a State court of Louisiana. Subsequently the judgment debtor flled 
a pétition in the state court, praying for a decree to nullify the judg- 
ment, on the ground that he had not been lawfully served with pro- 
cess. Hunton caused the proceedings to nullify the judgment to be 
remored to the circuit court of the United States, where the question 
arose whether the fédéral court could lawfully entertain jurisdiction 
of the proceedings. In discussing that question, Mr. Justice Bradley, 
in delivering the opinion of the court, said : 

"The question presented with regard to the jurisdiction of the circuit court 
is whether the proceeding to procure [the] nullity of the former judgment in 
such a case as the présent is or is not In Its nature a separate suit, or whether 
it is a supplementary proceeding, so conneoted with the original suit as to 
form an incident to It, and substantially a continuation of It. If the proceed- 
ing is merely tantamount to the common-law practice of moving to set aside 
a judgment for irregularlty, or to a writ of error, or to a bill of review or 
appeal, It would belong to the latter category, and the TJnited States court 
could not properly entertain jurisdiction of the case. Otherwise, the circuit 
courts of the United States would beeome invested with power to control the 
proceedings in the state courts, or would hâve appellate jurisdiction over them 
In ail cases where the parties are eitizens of différent states. Such a resuit 
would be totally inadmissible. On the other hand, If the proceedings are 
tantamount to a bill in equity to set aside a decree for fraud in the obtaining 
thereof, then they constitute an original and independent proceeding; and 
according to the doctrine laid down in Gaines v. Fuentes, 92 U. S. 10, the case 
might be within the cognizance of the fédéral courts. The distinction be- 
tween the two classes of cases may be somewhat nice, but it may be afflrmed 
to exist. In the one âlass there would be a mère revision of eri'ors and 
Irregularities, or of the legality and eorrectness ot the judgments and decrees 
of the state courts; and in the other class the Investigation of a new case 
arising upon new facts, although having relation to the validity of an actual 
judgment or decree, or of the party's right to claim any benefit by reason 
thereof." 

Thèse cases clearly establish the doctrine that the courts of the 
United States will not take jurisdiction of a case to correct an error 
appearing on the face of the record in a judgment rendered in a state 
court, nor will they take jurisdiction of a case the object of which is to 
set aside a judgment of a state court void upon its face. Now, if we ex- 
amine the présent bill, we find that the latter object is its substantial 
scope and purposej and, to accomplish this object, there ia set forth, 
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with great partîcularity, the record and proceedîngs in the superior 
and suprême courts of the state in a controversy between the same 
parties, concerning the same subject-matter, together with références 
to the treaty of 1794 between Great Britain and the United States, 
sections of the constitution of the state, and sections of the Civil 
Code of California, relating to the rights of foreigners and aliens to 
take real estate by succession as heirs at law of deceased citizens of 
California; and the question arises whether, upon that record, the 
contention of the complainants takes the case out of the gênerai rule 
limiting the jurisdiction of the circuit court to interfère in such 
cases. This contention, f ully stated, is : First, that the state court 
had no jurisdiction to award the estate of Thomas H. Blythe to a 
nonresident alien, who was inéligible to become a naturalized citizen 
of the United States; second, that, under a settled rule of property 
in existence in this state at the death of Thomas H. Blythe, and de- 
scent cast, the complainants were his heirs at law, and the title to the 
real estate vested in them eo instante on the death of Blythe, and no 
court could afterwards devest that title, and vest it in another; third, 
that this court is not precluded by the décision of the state suprême 
court made in 1892 in the case of Blythe v. Ayres, 96 Cal. 552, 31 Pac. 
915. 

The claim that the superior court of the state had no jurisdiction 
to award the estate of Thomas H. Blythe to the défendant Florence 
Blythe Hinckley, because at his death she was a nonresident alien, 
and inéligible to become a naturalized citizen of the United States, 
appears to involve a fédéral question, for the reason that the eligibil- 
ity of a nonresident alien to inherit real property in any of the states 
of the Union may be a matter of treaty régulation between the féd- 
éral government and foreign powers, and the states are forbidden to 
enter into any treaty stipulations; but the complainants do not con- 
tend for jurisdiction in the circuit on that ground. Moreover, the 
tribunal to review the décision of a state court, involving such a ques- 
tion, would be the suprême court of the United States, and that court 
has determined that it has no jurisdiction for that purpose in this 
case. Blythe v. Hinckley, 167 U. S. 746, 17 Sup. Ct 991. This nec- 
essarily leaves the question of inheritance to be determined by the 
state law and by the state courts. The noyel doctrine that, in the 
absence of treaty régulations upon the subject, the right of an alien 
to inherit does not exist, and that the courts of the state, otherwise 
compétent to pass upon this question, are without jurisdiction, cannot 
be entertained at this period of our judicial history. Some consid- 
ération must be given to the fact that heretofore this whole question 
of inheritance has, by judicial acquiescence, been left to the jurisdic- 
tion of the states, and has become a gênerai rule of property right. 
This being so, it follows that the jurisdiction of the circuit court can- 
not be maintained, because the state court, in the exercise of its gên- 
erai jurisdiction, determined the eligibility of the défendant Florence 
to inherit an estate which that court was called upon to distribute 
under the laws of the state. 

The other propositions contended for by complainants are, for the 
same reason, deemed insuflicient to take this case out of the gênerai 
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rule that, after a court of a state, with full jurisdiction over property 
in its possession, has flnally determined ail rights to that property, 
a court of tiie United States will not entertain jurisdiction to annul 
such decree, and disturb riglits once definitelv determined. 

But tiiere is still anotlier reason wliy tliis action cannot be main- 
tained. It appears from the bill of complaint that when the original 
bill was flied, on December 3, 1895, neither party was in possession 
of tlie land in controversy, but that it was in the hands of the public 
administrator of the city and county of San Francisco. Section 738 
of the Code of Civil Procédure of California provides that "an action 
may be brought by any person against another who claims an estate 
or interest in real property adverse to him, for the purpose of deter- 
mining such adverse claim." In HoUand v. Challen, 110 U. S. 15, 3 
Sup. et. 495, it was held, under a statute similar to this in Nebraska, 
that a suit in equity could be maintained against a party claiming 
an adverse interest in real property, where neither party was in pos- 
session, and where it was "unoccupied, wild, and uncultivated land" ; 
and it was explained tljat an action of ejectment would not lie in 
such a case, because the land had no occupant, — in other words, it 
was vacant land. In the présent case, not only did the land hâve an 
occupant when the original bill was flled, but it was in the possession 
of the public administrator under the authority and jurisdiction of 
the superior court of the state. "An administrator appointed by a 
state court is an ofiQcer of that court. His nossession of the decedent's 
property is a possession taken in obédience to the orders of that court. 
It is the possession of the court, and it is possession wbich cannot be 
disturbed by any court." Byers v. McAuley, 149 U. S. 608, 13 Sup. 
et. 906. It follows that, while the possession of the administrator 
continued, no decree for the possession of the real property in his 
custody could hâve been entered in favor of the complainants. But 
it appears that, on the next day after the flling of the original bill, 
the défendant Florence secured possession of the property, and she 
has ever since continued in the possession of the same. She was 
therefore in possession when the second amended and supplemental 
bill was flled; and against her, at that time, so far as appears from 
the bill of complaint, a suit in ejectment by the complainants, claiming 
to be heirs of Thomas H. Blythe, would hâve afforded a plain, adé- 
quate, and complète remedy. Section 1452 of the Code of Civil Pro- 
cédure of California provides that heirs may themselves, or jointly 
with the executor or administrator, maintain an action for the posses- 
sion of real estate. Such an action by the heir alone was sustained 
in Crosby v. Dowd, 61 Cal. 557, 600. And see, also, Janes v. Throck- 
morton, 57 Cal. 368. When the right set up by the plaintifE in 
a court of the United States is a title to real estate, and the remedy 
sought is its possession and enjoyment, the remedy should be sought 
at law, where both parties hâve a constitutional right to call for a 
jury. Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276; Sanders 
V. Devereux, 8 0. C. A. 629, 60 Fed. 311; Eailway Co. v. Burke, 13 
C. C. A. 341, 66 Fed. 83. As the view hère taken of this feature of 
the case disposes of the motion to dismiss the bill, it will not be neces- 
sary to consider the question of parties and diverse citizenship. The 
bill of complaint will be dismissed. 
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TRONT STREET CABLE RY. 00. v. DRAKE, U. S. Marshal. 
(Circuit Court, D. Washington, N. D. Octobet 29, 1897.) 

1. RECEtVBRSHIPS— JUDGMENTS— PkEPERBED ClAIMS— DISCRETION OF COURT. 

Ttie court bas no discrétion to allow, as a preferred claim against a mort- 
gaged Street railway, a judgment for damages rendered prior to tlie appoint- 
ment of tlie receiver. Farmers' Loan & Trust Co. v. Northern Pac. R. Co., 

24 G. 0. A. 511, 79 Fed. 227, and Farmers' Loan & Trust Co. v. Nestelle, 

25 C. C. A. 194, 79 Fed. 748, followed. 

2. MoRTGAGK— Extehsion op Mobtgaqed Premises. 

An extension of a street railroad is covered by a mortgage on such rail- 
road, executed prior to the building of such extension. 

This cause was heard on the pétition of Christopher B. Dudley to 
establish priority over the mortgage of a judgment in bis favor given 
for damages on account of a personal in jury caused by négligence in 
the opération of the Front Street Cable Eailway, prior to the ap- 
pointment of a receiver herein. 

L. H. Wheeler, for petitioner, 

E. 0. Hughes, for receiver. 

HANPORD, District Judge. Eecent décisions of the circuit court 
of appeals for the Ninth circuit, reversing judgments of this court, 
which allowed claims for damages caused by négligence in the opéra- 
tion of mortgaged railroads to be paid as preferential claims, leave 
to this court no discrétion. The claim to priority in every such case 
must be disallowed. Farmers' Loan & Trust Co. v. Northern Pac. 
R. Co., 24 C. C. A. 511, 79 Fed. 227; Farmers' Loan & Trust Co. v. 
NesteUe, 25 C. C. A. 194, 79 Fed. 748. 

The petitioner, however, has introduced évidence tending to prove 
that, after the date of the mortgage upon the property of the Front 
Street Cable-Railway Company, the turntable at the southern ter- 
minus of the railway, and the track originally placed in Front street 
between said turntable and Cherry street, were taken up, and a new 
track and cable railway was constructed from the foot of Cherry street 
through Commercial street to King street, and a new turntable con- 
structed there, and it is claimed that the mortgage does not cover this 
extension. The mortgage, however, does cover ail after-acquired 
equipments and the franchises of the company. It will be impossible 
to operate the railway if the extension should be severed from that 
part of it which was constructed and in use prior to the date of the 
mortgage, and it will be impossible to sell the extension separately 
from the rest of the Front Street Cable-Railway property, without 
impairing the value of both parts to such an extent as to destroy the 
security. I hold that the security of the mortgage bondhclders can- 
not be impaired by additions to the mortgaged property. If the 
owner of a house or building should give a mortgage upon it, and 
afterwards build an addition to such house or building, or otherwise 
increase the value of the mortgaged premises by betterments which 
could not be severed from the property as it existed at the time of 
giving the mortgage, without destroying the security, certainly the 
mortgagee would be entitled to claim a lien upon the entire premises, 
84 F.— 17 
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including the additions and betterments. The mortgage în this case 
had atta,clièd prior to the inception of any right of the petitioner. 
Therefore, according to the décisions of the circuit court of appeals for 
this circuit, he cannot claim priority over the mortgage. 



BREWER et al. v. CENTRAL OF GEORGIA RY. CO. et al. 
(Circuit Court, S. D. Georgla, E. D. January 8, 1898.) 

1. Intebstatb Commbuce Law— Long and Shobt Hauls. 

It Is not unlawful to charge more for a shorter than for a longer haul, 
when the circumstances and conditions are in fact substantially dissim- 
Uar, although the Interstate commerce commission has made an order 
forblddlng such charges In the partlcular case. Interstate Commerce 
Com'n V. Alabama M. R. Ce, 18 Sup. Ct. 45, foUowed. 

S. Same— Effect of Compbtition. 

Compétition between rival railroads, and not merely between rail and 
water carriers, is a factor to be considered In determining the substan^ 
tial slmilarity or dissimllarlty of circumstances and conditions under the 
fourth section of the Interstate commerce law. Interstate Commerce 
Com'n V. Alabama M. R. Co., 18 Sup. Ct. 45, foUowed. 

8. Interstate Commbboe— Loho and Short Haul— Discrimination— Similar- 
iTT OF Conditions. 

The charging of a greater rate for a shorter than for a longer haul Is 
not a violation of the fourth section of the Interstate commerce law, 
when the rate charged for the shorter distance is not in Itself unreason- 
able, and the more distant point is a commercial center and large dis- 
tributlng point, where there exlsts strong compétition, both by land and 
water, none of which conditions are présent at the other point, as such 
différence créâtes a dissimllarlty of "circumstancefl and conditions" within 
the meanlng of the act. 

In Equity. 

W. E. H. Searcey, Jr., and L. A. Shafer, for complainants. 
Ed Baxter, for défendants. 

SPEEE, District Judge. This suit in equity is brought by Brewer 
& Hanleiter, wholesale and retail grocers of Grifan, Ga., to compel 
compliance by the Central of Georgia Kailway Company with an 
order of the interstate commerce commission. It appears from the 
record that Brewer & Hanleiter oomplained to the interstate com- 
merce commission that freight rates to Grififin by the défendant Com- 
pany and its connections from Western points, such as Cincinnati, 
Ohio, and Louisrille, were materially greater than rates on like traf- 
flc carried a greater distance of 60 miles through Griffln to Maçon. 
The commission, on the 29th of June, 1897, announced its conclusion's 
in favor of the complainants, and directed that the Central of Georgia 
Bailway Company, with its Connecting lines, should whoUy cease and 
desist from enforcing rates and practices found and declared in the 
opinion of the commission to be unlawful, and that the défendants, 
including the Central of Georgia Eailway Company, should wholly 
cease and desist from giving undue préférence or advantage to the 
city of Maçon, Ga., and merchants and dealers therein, and from "sub- 
jecting the city of Grifflln, and complainants or other merchants or 
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dealers therein, to undue and unreasonable préjudice and disadvan- 
fage by maintaining, coUedàng, and receiving higher rates and char- 
ges for the transportation of freight of any kind or class from Cmein- 
nati, OMo, or Louisville, Ky., to Griffin, aforesaid, than they maintain, 
collect, and receive from the transportation of lilie kind of traffic from 
the same point of shipment, Cincinnati or Louisville, to Maoon afore- 
said"; and, furtker, that they should "wholly cease and desist from 
oharging, demanding, collecting, or receiving any greater compensa- 
tion in the aggregate for the transportation of varions kinds or classes 
of freight articles from Cincinnati, in the state of Ohio, for the shorter 
disitance to Griffln, in the state of Georgia, than they contempora- 
Qieously charge, demand, collect, or receive for the transportation of 
like kind of traflSc from Cincinnati, aforesaid, for the longer distance, 
over the same line, and in the same direction, to Maçon, in the state 
of Georgia." And the commission réitérâtes this order with regard 
to freight or articles shipped from Louisville, in Kentucky, to Grif- 
fin, in Georgia. 

The défendant the Central of Georgia Bailway Company, not obey- 
ing the order and directions of the commission, this bill was brought. 
It is alleged therein that the défendant oompany charges and receives 
greater compensation in the aggregate for the transportation of prop- 
erty or freight, under substantially similar oircumstances and condi- 
tions, for a shorter than for a longer distance over the same line in 
the same direction, the shorter being included within the longer dis- 
tance, in that the said Central of Georgia Raiivs'ay Oompany has char- 
ged and received from oomplainants on 50 barrels of flour from Nash- 
ville, Tenn., to Griffln, Ga., 29^ cents per 100 pounds, and on 115 
pounds of chewing gum from Louisville, Ky., the sum of |1.43 per 
100 pounds, whereas said défendant company charges and receives on 
the like kind of property the sum of 23 cents per 100 pounds and 
|1.07 per 100 pounds, respectively, to Maçon, Ga., the same being a 
longer distance, over the same line, in the same direction, under sub- 
stantially similar circumstances and conditions, the shorter distance 
to Griffln being included within the longer distance to Maçon, Ga, 
This, it is alleged, is contrary to the laws of the United States of 
America, in that it violâtes section 4 of the act to regulate commerce, 
approved February 4, 1887; and, further, in that it violâtes and dis- 
obeys the report, opinion, and order of the interstate commerce com- 
mission of the United States, lavFfully made and issued, and served 
upon said Central of Georgia Railway Oompany. The prayer of the 
bill is for an' injunction restraining the défendant company, its offi- 
cers, agents, and servants, under a proper penalty, from further contin- 
uing such violation and disobedience of the aforesaid order and re- 
quirement of the interstate commerce commission, and enjoining and 
requiring obédience to the same. The matter now under considéra- 
tion by the court is an application for a temporary injunction pendente 
lite. 

The answer of the Central of Georgia Eailway Oompany presented 
by its counsel, Mr. Baxter, among other défenses, dénies that the 
défendant company charges and receives, as alleged in' the bill, greater 
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compensation in the aggregate for the transporta tion of freight, under 
substantially similar circnmstances and condition, for a shorter than 
for a longer distance over the same line, in tlie same direction, for 
that the circnmstances and conditions affecting such transportation 
existing at the one place are substantially dissimilar to those existing 
at the other. There follows from this défense the further contention 
that the order of the Interstate commerce commission, upon which 
the complainant relies, is unlawful, and that the défendant ought not 
to be compelled by the court to obey it. 

It is not contended by the compladnant that the freight rates charged 
by the défendant oompany and its connections on goods shipped to 
GrilHn are unreasonable. Neither in this court nor in the hearing 
before the commission was évidence oflered to show that the Griffln 
rates were unreasonable. The contention is that thèse rates were 
unreasonable as compared with the Maçon rates. Indeed, upon that 
subject the commission itself déclares: "There is no testimony in 
this case from which we can say that the rate to Grififin was or was 
not too high 'in and of itself,' and we make no flnding upon that 
question." The commission further holds, however : "The claim that 
the rate to GrifQn is 'in and of itself unreasonable' is not sustained. 
The burden of proving that issue is upon the complainants, and this 
burden they hâve not met." On the other hand, there is much évi- 
dence that the rate to Griffin is reasonable. 

Adopting the lucid order of the commission, the next inquiry is, 
do the lesser rates to Maçon make an unjust discrimination against 
GriiHn? The deliverance of the commission upon this question is 
emphatic in expression, and, if justifled by the facts, momentous and 
far-reaching in effect With, I trust, appropriate déférence to the 
views of that leamed and experienced board, I quote from the opinion 
itself: 

"(2) Do the rates unjustly dlscriminate against Griffin in favor of Maçon? 
That they discriminate, clearly appears from the flndings of fact. Every 
Inhabitant of Griffin who buys a barrel of flour or a can of beef pays more 
for it than as though he resided în Maçon. The complainants are absolutely 
prohibited from competing upon equal terms with the Maçon wholesaler out- 
side the limits of the clty of Griffln itself. This sort of discrimination is 
Intolérable, and should, under no circumstances, be permitted, unless justi- 
fled by necesslty. Compétition is alleged as the justification. Plainly, water 
compétition cannot be successfuUy invoked, for the only water compétition 
is that from the East, and Griffln enjoys substantially the same Eastern rate 
as does Maeon. Maçon has five competing railroads. Griffln has two. The 
two Unes which enter Griffln are among the most powerful and active in the 
South. Both thèse Unes, by their connections, direetly reach LouisvlUe and 
Cincinnati, and compete direetly for the business upon which the obnoxious 
rates are charged. Why, then, does Maçon enjoy the beneflt of this compé- 
tition, while Griffln does not? Apparently for no other reason than that the 
railways interested arbitrarily détermine that Maçon shall be a 'basing point,' 
and that Griffln shall not be; compétition shall be given its effect at Maçon, 
and shall not be given Its effect at Griffln. No other reason Is suggested, 
and no other reason Is possible. We do not thinli this accords with the 
splrit or the letter of the act to regulate commerce, the prime object of 
whleh was to do away with ail sorts of discrimination. It should not be 
left to the whim of one or half a dozen railroad managers to détermine 
whether a given clty may or may not be a 'trade center.' The same causes 
which operate in one instance should bave the same effect In another in- 
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stance. We hold, upon the finaings before us, tbat Grlffin ie entltled to as 
low a rate from LouisvUle and Cindnnati as is Maçon, and that the charge 
of a higher rate is an unjust discrimination under section 3. This Southern 
System of rate-malîing bas been uniformly condemned by the commission as 
vicions in principle and in contravention of the act to regulate commerce. 
Harnell v. Raiiroad Co., 1 Interst. Commerce Com. B. 236; La Crosse Manu- 
facturers' & Jobtoers' Union v. Chicago, M. & St. P. Ky. Co., Id. 631; Martin 
V. Raiiroad Co., 2 Interst. Commerce Corn. R. 46; Id., 32; In re Atlanta & 
W. P. K. Co., 3 Interst. Commerce Com. R. 24, 2 Interst. Commerce Com. R. 
461; Cordele Mach. Shop v. Louisville & N. R. Co., 6 Interst. Commerce Com. 
B. 361." 

Notwithstanding thèse vigorous utterances, and the fact that they 
are buttressed by référence in the opinion to a large number of 
précédents made by the commission in other cases, it is well to con- 
sider carefully the reasoning by which the finding of unlawful dis- 
crimination must be tested. We hâve seen that the rates to GrifiQn 
are not in themselves unreasonable. This is found by the commis- 
sion itself. There is no contention that the Maçon rates are in them- 
selves utreasonable. By what spécifie charge, and by what spécifie 
facts, then, is the finding of unjust discrimination supported? Not, 
certainly, by the mère fact that the Grifiin rate is higher and the 
Maçon rate is lower. There can be no unjust discrimination of which 
commissions and courts can take cognizar.ce, even though it be of 
that "intolérable" sort which sh'ould, "under no circumstances, be 
permitted, unless justified by necessity," unless it also be an unlaw- 
ful discrimination. To hâve merited the animadversions of the com- 
mission, thèse rates relative to thèse two Georgia cities must hâve 
been deniounced by positive law, or its necessary implications. In 
this statement the court finds high warrant in the ruling of the com- 
mission in Ee Louisville & N. R. Co. v. Interstate Commerce Com'n, 1 
Interst. Commerce Com. E. 57, expressed bv Judge Oooley, one of its 
eminent members: "That which the act does not déclare unlawful 
must remain lawful if it was so before, and that which it failed to for- 
bid the carrier is left at liberty to do without permission of any one." 
That statement is, indeed, axiomatic. The courts and the commis- 
sions of the United States must look to what is expressed or neces- 
sarily implied by the law for their authority to décide issues, and 
thus ascertain and détermine the rights of contending parties. To 
what law, then, are tbese rates obnoxious, if, indeed, they are, in any 
sensé, illégal? It is to be found, not in the third, but in the fourth, 
section of the Interstate commerce act of congress of 1887. This is 
popularly known as the "long and short haul clause." It provides: 

"Sec. 4. That it shall be unlawful for any common carrier subject to the 
provisions of this act to charge or receive any greater compensation in the 
aggregate for the transportation of passengers or of llke kind of property, 
under substantially similar circumstanees and conditions, for a shorter than 
for a longer distance over the same Une, in the same direction, the shorter 
being included within the longer distance." 24 Stat. 380. 

For an alleged violation of this clause the spécifie charges of the 
complainants' bill are made. No violation of the third clause, or 
other violation of the terms and provisions of the interstate commerce 
act of congress, is made in the bill, save the formai indictment that 
the défendant has disobeyed the report, opinion, and order of the 
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iiterstate commerce commission lawfully made and issued, and served 
in this case, etc.; and whether that order, opinion, and report was 
lawfully made must be determined with strict regard to tîie charges 
made by tlie complainants in tlieir case. It is obvious, then, tliat the 
sole question for the court to détermine is this : Does the action of 
the défendant company in charging a rate on freight shipped from 
Western points to Griffln, greater than it charges on freight on the 
same class suipped to Maçon, the longer distance, violate the fourth 
section of the Interstate commerce act? It is equally obvious that, 
if the more favorable rates to Maçon are justified by circumstances 
and conditions at that point substantially dissimilar from those ex- 
isting at Griffin, there bas been no violation of law, and no judi- 
cial action is justifiable. There are many circumstances and condi- 
tions at the important distributing point Maçon afEecting railroad 
rates which do not exist at Griffln, one of the most attractive and 
prosperous cities in the state. A feature of this dissimilarity of the 
most substantial and striking character is pointed out by the com- 
mission itself. In the opinion from which I hâve already quoted ap- 
pears this language : 

"The défendants also rely upon compétition between railroads and mar- 
kets whicli exlsts at Maçon. This compétition does undoubtedly exist in a 
most active form, and is the eontroUing factor in malîlng the Maçon rate; 
but that it créâtes such dissimilarity of circumstances and conditions as wlll 
justify the carrier in eharging more for the short than for the long haul, 
wlthout an order of this commission, is no longer an open question with us." 

It is perhaps a legitimate inference from this language, no doubt 
carefully considered, that, while the dissimilarity of conditions ac- 
tually exists, the sine qua non of the situation is an order from the 
commission adjudicatlug that fact. It is presently to be seen, how- 
ever, that, if the défendant company and its railway connections had 
applied to the commission' for such an order, it would bave been re- 
fused by that body, for, as further stated in the opinion, it was flnally 
held in Trammell v. Steamship Co., 5 Interst. Commerce Com. R. 324, 
and In re Alleged Excessive Freight Rates & Charges on Food Prod- 
ucts, 4 Interst. Commerce Com. R. 120, that compétition between 
railroads subject to the act would never make out a case of dissimilar 
circumstances and conditions within the meaning of the statute. This 
is conclusive, so far as the action by the commission is concerned, 
and yet the conclusion seems to be erroneous. On November 8, 1897, 
since the opinion from which I hâve so largely quoted was rendered, 
and since the bill now before this court was filed, the suprême court, 
in the case of Interstate Commerce Com'n v. Alabama M. R. Co., 18 
Sup. et. 45, has decided the commission's ruling that compétition 
between railroads subject to the act could never make out a case of 
dissimilar circumstances within the meaning of the statute to be a 
misconstruction of the act. The case decided by the suprême court 
is singularly like that at bar. The Board of Trade of Troy, Ala., âled 
a complaint before the commission eharging that the rates exacted 
for transportation of freight by the Alabama Midland Railway and its 
connections discriminated against the town of Troy, in Alabama, in 
violation of the Interstate coromerce a£t. It is sufflcieiit to show the 
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pertinency of the autbority to state the first spécifie charge, which 
was that the Alabama Midland Eailway and the défendant railroads 
forming lines with it from Baltimore, New York, and the East to 
Troy and Montgomery, charge and collect a higher rate on shipments 
of class goods from those cities to Troy than on such shipments 
through Troy to Montgomery; the latter beiivg the longer distance 
point by 52 miles. If GriflSn is substltuted for Troy and Maçon for 
Montgomery, we seem to hâve the précise case before us. There was 
also a charge of unjust discrimination under the third section of the 
Interstate commerce act, such as the commission found to exist in 
the case now before the court. There, too, the commission brought 
a bill in equity in the circuit court of the United States for the Middle 
district of Alabama, to compel obédience to its order. The circuit 
court dismissed the bill. 69 Fed. 227. The circuit court of appeals 
for the Fifth judicial circuit aflarmed the décision. 21 C. C. A. 51, 
74 Ped. 715. An appeal was taken to the suprême court of the 
United States. 18 Sup. Ot. 45. That court alBrmed the décision of 
the circuit court of appeals, and the ruling of the suprême court is 
conclusire of ail material issues now under considération. The 
learned Justice Shiras, speaking for the court, discusses in the outset 
of his opinion the effect of compétition at one point as an élément of 
dissimilarity of conditions between two shipping points: 

"Whetlier," he announees, "compétition between lines of transportation to 
Montgomery, Eufaula, and Oolumbus justifies the gîving to those cities a 
préférence or advantage in rates over Troy, and, If so, whéther sueh a state 
of facts justifies a departure from equality of rates wlthout autbority from 
thé interstate commerce commission under the proviso to the fourth section 
of the act, are questions of construction of the statute, and are to be deter- 
mlned before we reach the question of fact in this case." 

The learned justice continues : 

"That compétition is one of the most obvions and effective clrcumstances 
that make the conditions under which a long and short haul is performed sub- 
stantially dlssimllar, and as such must hâve been in the contemplation of 
congress in the passage of the act to regulate commerce, has been held by 
many of the circuit courts. It is sufficient to cite a few of the number: 
Ex parte Koehler, 31 Fed. 319; Missouri Pac. Ry. Co. v. Texas & P. Ry. Go., 
Id., 862; Interstate Commerce Oom'n v. Atchison, T. & S. F. R. Oo., 50 Fed. 
306; Interstate Commerce Oom'n v. Cincinnati, N. O. & T. P. K. Co., 56 
Fed. MS; Behlmer v. Eailroad Co., 71 Fed. 835; Interstate Commerce Com'n 
V. LoulsvlUe & N. R. Co., 73 Fed. 409. In construing statutory provisions 
forblddlng rallway companles from giving any undue or unreasonable préf- 
érence or advantage to or In favor of any particular person or company, or 
any particular description of traflic, in any respect whatever, the Bnglish 
courts hâve held, after fuU considération, that compétition between rival 
lines is a fact to be considered, and that a préférence or advantage thence 
arising is not necessarily undue or unreasonable. Denaby Colliery Co. v. 
Manchester, S. & L. Ry. Co., 11 App. Cas. 97; Phipps v. Railway Oo., 
[1892] 2 Q. B. Div. 229. But the question whether compétition as affecting 
rates is an élément for the commission and the courts to consider in apiily- 
Ing the provisions of the act to regulate commerce is not an open question 
in this court. In Interstate Commerce Com'n v. Baltimore & O. R. Co., 145 
U. S. 263, 12 Sup. et. 844, it was said, approving observations made by Jacls- 
soD, Circuit Judge, 43 Fed. 37, that the act to regulate commerce was 'not 
designed to prevent compétition between différent roads, er to interfère with 
the customary arrangements made by railway companies for reduced tares 
In considération of increased mileage, where such réduction did not operate 
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as an nnjust discrimination against other persons traveling over the roafl; 
that It was not Intended to Ignore the principle that one can sell at wholesale 
ehieaper than at retail; that it Is not ail discriminations or préférences that 
fall withln the inhibitions of the statute,— only such as are unjust or unrea- 
«onable.' " 

The court, however, carefully guafds the righta of the public 
against what may be termed a pretense of compétition as a basia for 
discriminating rates, and uses this language : 

"In order further to guard against any misapprehension of the scope of our 
décision, it may be well to observe that we do not hold that the mère fact 
of compétition, no matter what its character or extent, necessarily relieves 
the carrier from the restraints bf the third and fourth sections, but only that 
thèse sections are not so stringent and imperative as to exclude in ail casea 
the matter of compétition from considération in determlning the questions 
of 'undue or unreasonable préférence or advantage,' or what are 'substantially 
simllar circumstances and conditions.' The compétition may in some cases 
be such as, havlng due regard to the Interests of the public and of the car- 
rier, ought justly to hâve efCect upon the rates; and in such cases there is 
no absolute rule which prevents the commission or the courts from talilng 
that matter Into considération." 

The opinion of Justice Shiras then meets the contention of the 
commission that it is the tribunal exclusively intrusted with the power 
to détermine whether or not the présence of compétition producea 
circumstances and conditions which are substantially dissimilar: 

"The claim now made for the commission," says the learned justice, "la 
that the only body which has the power to relleve rallroad companies from 
the opération of the long and short haul clause on account of the existence 
of compétition, or any other slmilar élément which would malie its applica- 
tion unfalr, is the commission Itself, which is bound to consider the ques- 
tion upon application by the rallroad eompany, but whose décision is dis- 
cretionary and unrevlewable." 

This position is at once assailed by Justice Shiras with ammunition 
taken from the magazine of the commission itself. He cites In re 
Louisville & N. R. Co. t. Interstate Commerce Com'n, 1 Interst. Com- 
merce Com. R. 47, when Judge Cooley, for the commission, said, 
in speaking of the effect of the introduction into the fourth section 
of the words, "under substantially similar circumstances and condi- 
tions," and of the meaning of the proviso : 

"The charglng or recelvlng the greater compensation for the shorter than 
for the longer haul is seen to be forbidden only when both are under sub- 
stantially simllar circumstances and conditions; and therefore, if in any 
case the carrier, wlthout flrst obtalning an order of relief, shall départ from 
the gênerai rule, its doing so wlll not alone convict It of illegallty, sinee, if 
the circumstances and conditions of the two hauls are dissimilar, the stat- 
ute is not vlolated. * • * Beyond question, the carrier must judge for 
itself what are the 'substantially simllar circumstances and conditions' which 
preclude the spécial rate, rebate, or drawback which is made unlawful by 
the second section, since no tribunal is empowered to judge for it until after 
the carrier has acted, and then only for the purpose of determlning whether 
its action constitutes a violation of law." 

The suprême court concludes that compétition between rival routes 
is one of the matters which may lawfully be considered in making 
rates, and that substantial dissimilarity of conditions and circum- 
stances may justify carriers in charging greater compensation for 
the transportation of like kinds of property for a shorter than for a 
longer distance over the same Une. With even more decisiveness it 
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disapproTea the proposition that it was the intention of congress that 
the décision of the commission could not be reviewed by tlie courts. 

I need now to advert briefly to the circumstances and conditions 
which exist at Maçon and do not exist at GrifHn. In the copions quo- 
tations made by the suprême court from the valuable opinion of Cir- 
cuit Judge McCormick in the circuit court of appeals may be found 
a striking parallel in their relative conditions: 

"The volume of population and of business at Montgomery is many times 
larger than it is at Troy. There are many more railway Unes running to 
and through Montgomery, Connecting with ail the distant markets. The 
Alabama river, open ail the year, is capable, if need be, of bearing to Mobile, 
on the sea, the burden of ail the goods of every class that pass to or from 
Montgomery. The compétition of the railway Unes is not stifled, but is fuUy 
recognized, intelligently and honestly controlled and regulated by the traffle 
association in its schedule of rates. There is no suggestion in the évidence 
that the traffle managers who represent the carriers that are members of that 
association are incompétent, or under the bias of any personal préférence 
for Montgomery, or préjudice against Troy, that has led them, or is likely 
to lead them, to unjustly discrlminate against Troy." 

Looking, howerer, to the record of the case as presented to the 
suprême court, the parallel is even more striking. Troy is at the in- 
tersection of the Alabama Midland Railway, which is part of the 
Plant System, and the Mobile & Girard Railroad, which is part of 
the Central of Georgia. Griflan is at the intersection of the Central 
of Georgia Railway and of the Southern Railway. There is no other 
railroad at Troy, and it has no water transportation. This is true of 
Griffin. Its population is between 3,000 and 4,200. The population 
of GrifBn is perhaps between 5,000 and 6,000. Montgomery is situ- 
ated practically at the head of navigation on the Alabama river. 
Maçon occupies the same position on the Ocmulgee river. Montgom- 
ery possesses five independent Unes or Systems of railroad. Maçon 
has the same number. To be more spécifie, Maçon is reached by the 
Central of Georgia, from Savannah to Maçon and Maçon to Atlanta; 
the Southern Railway, from Atlanta to Maçon and Maçon to Bruns- 
wick; the Georgia Southern & Morida Railway, from Maçon to Pa- 
latka, Fia. ; the Southwestern, from Maçon to Eufaula, Ala., including 
branches to Albany, Ft. Gaines, and Columbus; Maçon & Northern, 
from Maçon to Athens; Maçon & Dublin, from Maçon to Dublin; the 
Maçon & Birmingham, from Maçon to La Grange; the Georgia Rail- 
road, from Maçon to Auguâta and to Atlanta, now controlled by the 
Louisville & Nashville, giving an additional independent Une to the 
West. The population of Montgomery is between 30,000 and 35,000. 
The population of Maçon is between 35,000 and 38,000. There are be- 
tween 130,000 and 175,000 baies of cotton handled at Montgomery 
annually. Maçon receives from local planters 75,000 baies annually, 
and handles through her three large compresses 225,000 more. The 
Wholesale and retail trade of Montgomery, estimated, is $40,000,000. 
As early as 1890 the volume of business transacted in Maçon 
amoimted to $45,441,650. While Montgomery has three cotton fac- 
tories. Maçon has five. To show the importance of Maçon as a trade 
center and distributing point for railway trafiSc, it appears that dur- 
ing the month of November Maçon received 2,318 car loads of freigbt, 
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500 more than any other city in Georgia save Atlanta, and more 
than.ten times as many as were received in Griffln. Maçon is almost 
in t^e exact geographical center of the state. It was the flrst inland 
terminus of the first railroad constructed in Georgia, — ^what is now 
tlie Central of Georgia Railway. It is situated on the Ocmulgee river, 
and was for many years, and until the phénoménal development of 
the railway system of the South, at the head of active navigation on 
that important stream. It is hut 49 miles from HawkLnsville, to 
which point a Une of steamboats regularly ply. The railroad com- 
mission of Georgia hâve flxed a rate from Maçon to Hawkinsville, 
which, with the steamboat rates, even now aflords to Maçon ail the 
advantages of water compétition. It is, moreover, true that very 
recently a new steamboat has been constructed to navigate the Oc- 
mulgee from Maçon to the sea and from the sea to Maçon. Its in- 
dustrial development is remarkable, and varions in character. It has 
ever been, since its settlement, a great distributing point for middle, 
sotthwest, and northern Georgia, and its wholesale trade is very 
large. It is true that the trafiQc on the Ocmulgee does not, at prés- 
ent, approximate that borne by the Alabama to and from Montgom- 
ery, but the Ocmulgee is a navigable stream. The government has 
compelled the construction of draws, so that river craft may pass ail 
of the bridges which might interfère with the navigation to Maçon. 
It has made appropriations for its improvement. The river was long 
used by the government for the transportation of its troops and ma- 
tériel in tihte Indian wars, and for many years lines of steamboats 
were operated to and from Maçon, and very recently thèse ventures 
hâve been renewed. It cannot be donbtful that it is easily feasible 
for Maçon merchants to confront the raUroads with water compéti- 
tion, if injurious rates were imposed upon them. But water trans- 
portation is not the important élément of that strenuous compétition 
between carrier and carrier and market and market which makes the 
conditions and circumstances at Maçon so dissimilar from those at 
GrifBn. It is perhaps enough to point ont that the commission re- 
ports this compétition to exist in its most active form. To test the 
extent of thèse dissimilar conditions, I hâve but to point to what 
would be the resuit if the Maçon rates were advanced to equal the 
GrifQn rates. Railroad compétition at Maçon exceeds that at GrifQn 
as the competing roads which center at Maçon exceed the competing 
roads which pass Griffln, and the compétition of markets which Maçon 
merchants are compelled to meet is far greater than that which con- 
fronts the GrifSn merchants. To illustrate, Maçon competes with 
Savannah for the trade of much of the country traversed by the 
main line of the défendant company. It competes with Eufaula and 
Columbus on the Southwestern Kailroad and its several branches, and 
on the several other lines reaching the city with numerous markets 
and communities, none of which the merchants of Griffln can reason- 
ubly hope to reach. It is évident, therefore, that, since thèse com- 
pétitive markets hâve, many of them, equal advantages in rates with 
Maçon, if tliere be an advance in the cost of transportation, the com- 
merce of Maçon would be destroyed in exact proportion with its in- 
ability to mçet the priées of its competitors. While this is true, the 
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producers and consumera at Grifiln would not be beneflted by the 
advance of Maçon rates. If there should be an advantage at ail ac- 
cruing to Griffin, it would be to a few merchants. Besides, Augusta, 
Savannah, Brunswick, and Columbus ail bave water compétition. Co- 
lumbus may compete with Grifan, but the three other cities do not, 
while ail are lively competitors of Maçon. Analyzing the proposition 
of the complainant, made, it seems to me in disregard of the dissirai- 
lar cîrcumstances and conditions existing at Maçon, it would, if suc- 
cessfuUy maintained, resuit in the destruction of the immense whole- 
sale and retail commerce of Maçon upon which thousands dépend for 
their daily livelihood, which serres a vast territory, and tiie incrément 
of which adds thousands annually to the aggregate wealth of the state, 
in order to give a possible benefit to a few Griffin merchants. Even 
this advantage to the merchants of Griffin is scarcely more than 
problematical. Griffin, with equal rates, could not successfully com- 
pete with Maçon, unless it could approximate its large supply of cap- 
ital, so essential to modem commerce. To illustrate, Brunswick has 
the same rates as Savannah. Its harbor is as fine as that of Savan- 
nah, and yet, not possessing the abounding capital of Savannab, uo 
one oan prétend it has been its successful competitor. While the 
increased rates to Maçon would, therefore, not probably benefit Grif- 
fin to any appréciable extent, for the reason that Maçon is a point 
where compétition with many other markets exists, it would, in ail 
likelihood, so seriously cripple the business of Maçon as to be injurions 
beyond measure. The effect on the défendant company would also 
be damaging, perhaps incalculably so. It is not to be presumed that 
such great railroads as, for instance, the Louisville & Nashville, now 
reaching Maeon by an independent line of its own, would increase its 
rates, and offend its patrons, in order to save the Central from loss of 
shipments. The Louisville & Nashville would seek to retain and in- 
crease its popularity by serving its shippers at the rates already of 
force. The inévitable resuit would be that the Central, with a com- 
pulsory advance of rates, would lose its business, and its competitor 
would acquire it. Now, in the celebrated case of Texas & P. R. 
Co. V. Interstate Commerce Com'n, known as the "Import Case," 162 
U. S. 235, 16 Sup. et. 666, after elaborate considération of the Engli^h 
and American cases, the suprême court of the United States concludes 
that: 

"In passing upon questions arising under the act, the tribunal appointée! 
to enforce its provisions, whether the commission or the courts, is empowered 
to fully consider ail the circumstances and conditions that reasonably apply 
to the situation, and that, In the exercise of Its jurlsdiction, the tribunal 
may and should consider the legitimate interests as well of the carrier com- 
pany as of the traders and shippers, and In eonsidering whether any partieu- 
lar locality is subjected to any undue préférence or disadvantage the welfare 
of the communities occupylng the localitles where the goods are to be deliv- 
ered is to be considered, as well as that of the communities which are the 
localitles of the place of shipment, * * » and should hâve in view the 
purpose of promoting and facilitating commerce, and the welfare of al] to 
be affected, as well the carriers as the traders and consumers of the eountry." 

In view of this salutary déclaration, how stands the trivial and 
problematical advantage which Brewer & Hanleiter, and perhaps 
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other GTiffln merchants, might obtain by increasing the Maçon rates, 
when compared to the stupendous disadvantage which would almost 
certainly resuit to the latter community, and to one of its principal 
railroads, if the compétition of carrier with carrier and market with 
market, eter présent there, should be ignored by the courts? Sliall 
the authonties of government hâve no concern for the safety of 
millions of capital invested or accumulated through long years of 
enterprise and diligent business exertion by the people of the latter 
city? Shall the millions they bave invested in railroads from their 
own means, to afford to the state great Systems of transportation, re- 
suit in their ruin? Shall government undertake the impossible, but 
injurions, task of making the commercial advantages of one place 
equal to those of another? It might as well attempt to equalize the 
intellectual powers of its people. There should be no attempt to de- 
prive a community of its natural advantages, or those legitimate re- 
wards which ilow from large investments, business industries, and 
competing Systems of transportation to facilitate and increase com- 
merce. The act to regulate Interstate commerce has no such purpose, 
and yet this appears to be the inévitable resuit of the relief the eom- 
plainants seek in this case, without any adéquate corresponding ad- 
vantage either to themselves or to the community in which they live. 
The application is for a temporary injunction, the first effect of which 
would be to immediately disorganize and disarrange the entire com- 
merce of which Maçon is the receiving and distributing point, with 
the more injurions conséquences to which I hâve already adverted. 
For the reasons stated, and because of this immédiate and this ultî- 
mate resuit, the order of the Interstate commerce commission, on 
which the application is based, is believed to be contrary to the policy 
of the law, and the relief sought by the complainants in this appli- 
cation is denied. 



CITIZENS' BANK OF TINA, MO., v. ADAMS et aL 

(Circuit Court, N. D. Illinois. February 15, 1897.) 

No. 22,883. 

Equitable Lien— Advancks by Bank. 

A bank advancing money to siockmen for the purchase of stock, with 
the understanding that, accoidiug to the previous course of business, the 
stock would be shipped to commission merchants, sold, and the proceeds 
placed to the crédit of the bank, for its reimbursement, gives the bank a 
right to such proceeds as against the commission merchants, who are aware 
of the understanding and previous course of business, and they cannot ap- 
propriate such proceeds to the payment of a debt due them from the ship- 
pers. 

F. A. Eiddle, for complainant. 
L, H. Bisbee, for défendants. 

GEOSSCUP, District Judge (orally). The material facts in this case 
are as foUows: Parsley & Markwell were buyers of cattle and shippers 
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of the same to the stock yards at Chicago, beginning early in 1889 and 
running until October, 1892. They had an arrangement with the 
complainant whereby the complainant honored their checks for the 
cattle thus purchased, and thus advanced them the purchase money. 
During this whole period the cattle were shipped to the défendants, 
who were commission merchants in the Chicago Stock Yards, who, 
upon the receiving and selling of the same, after the déduction of their 
commissions, deposited the proceeds principally with the Drovers' 
National Bank of Chicago to the crédit of the complainant. Oc- 
casionally a small amount, such as from $5 to |45, seems to hare 
been given in currency to Markwell, and sometimes drafts and checks 
lor considérable amoants appear to hâve been credited to the défend- 
ants' account as against Parsley & Markwell; but almost the entire 
amount of the proceeds during this period of more than three years 
was deposited directly to the complainant, — so much, at least, un- 
doubtedly, as kept the complainant's charges on account of advances 
to Parsley & Markwell fuUy balanced. The fact that Adams & Burke 
during this whole period made thèse deposits to the crédit of the com- 
plainant was unquestionably due to the arrangement between the 
parties to the transaction, or, at least, to the request made by Parsley 
& Markwell upon Adams & Burke that the proceeds should thus be 
dealt with. During this period, from time to time, beginning in Au- 
gust, 1890, and ending in November, 1891, drafts were given by the 
défendants to Parsley & Markwell, for which the défendants took 
Parsley & Markwell's notes. Thèse aggregated |5,000. The first 
note was executed by Parsley & Markwell as a flrm, but upon its 
renewal, and at the insistence of the défendants, the note was exe- 
cuted, supposedly, by Parsley and Markwell each individually. This 
indebtedness ran along from August, 1890, until October, 1892, with- 
out any portion of it being paid, and without its existence ever Iiaving 
corne to the knowledge of the complainant. During that whole 
period the défendants were receiving, each month, large amounts 
from the proceeds of shinments of Parsley & Markwell, and deposited 
the same, as usual, to the crédit of the complainant. At almost any 
time during this period the défendants were obtaining from the ship- 
ments enough money to discharge this note. I am convinced that 
the défendants knew that the complainant was advancing money upon 
the faith of the arrangement that the proceeds should be deposited 
to their crédit, and knew, also, that any interruption of this arrange- 
ment by the withholding of proceeds to pav off thèse notes would lead 
to a rupture, and probably to a demand by the bank for a retum of 
the fund. The last shipment made was in October, 1892, when the 
cashier of the complainant, in the présence and hearing of a soliciting 
agent of the défendants, advanced something like |8,000, upon the 
assurance that, as soon as the stock was received in Chicago, the 
money would be deposited to the crédit of the bank to meet certain 
obligations that the bank was obliged to keep with another bank. 
The défendants, however, upon the receipt and sale of this stock, with- 
held suflScient to pay off their note, and deposited the balance. This 
bill is to compel them to account to the complainant for the sums thus 
withheld. 
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I hold, upon the ruling in Bank v. Gillespie, 137 TJ. S. 411, 11 Sup. 
et. 118, that as between the défendants, the commission merchants, 
and the complainant advancing the money, and by TÎrtue of the under- 
standing between them, both as evidenced by a long course of dealing 
and direct communication, the complainant bank was the bénéficiai 
owner and shipper of tùese cattle, and was therefore entitled to the 
proceeds up to the amount of its advancements. There wiU therefore 
be a decree for the complainant. 



ADAMS et al. v. CITIZBNS* BANK OF TINA, MO.' 

(Circuit Court of AppealB, Seventh Circuit January 3, 1B98.) 

No. 401. 

rîusTOM— Equitable Lien— DeciiAration of Agent— Plbadino. 

A flrm purchased Uve stocli, paying therefor wlth money borrowed froin 
a bank under a promise tliat the proceeds o( the sale thereof "should come 
back to the bank," and consigned the same to a commission flrm, who, in 
prlor lilîe consignments, had deposited the proceeds of sales to the crédit 
of such bank for the beneflt of the consignors, but who applied a portion 
of the proceeds In this Instance to the payment of a note owing to them 
from the consignors, who authorlzed such application. Prior to the shlp- 
ment, an agent of ,the commission flrm stated to the bank, but not In the 
présence of the consignors, that the proceeds would be deposited In the 
usual way, but it appeared that the bank did not rely thereon, but upon the 
good faith prevlously shown by the commission men. Held, that the bank 
had no équitable lien or interest In elther the stock or in the proceeds of 
the sale, entitling a recovery from the commission flrm of the amount re- 
talned by them from the proceeds of such sale. Bank v. Gillespie, 11 
Sup. et. 118, 137 U. S. 411, dlstlnguished. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Thls suit was brought by the Cltizens' Bank of Tina, a corporation of Mis- 
souri, against George Adams and John C. Burke, cltizens of Illinois, doing 
business under the name of George Adams & Burke, as commission merchants 
■elling Uve stock at the stock yârds of Chicago. John Parsley and William 
Markwell, reslding at Tina, Mo., were partners, engaged there in purchasing 
and shlpplng Uve stock to the Chicago market for sale, shipping mainly. If 
not exclustvely, to Adams & Burke. Frank Lovell was an agent of Adams 
& Burke, employed to soliclt. consignments of stock to that flrm for sale. 
Parsley & MarkweU were accustomed to pay for stock which they purchased 
by means of checks, which commonly were overdrafts, upon the Cltizens' 
Bank, the bank belng reimbursed by the net proceeds of sales, which, under 
instructions to that eflfect from Parsley & Markwell, Adams & Bnrke were 
accustomed to deposlt wlth the Drovers' National Bank of Chicago to the 
crédit of the Cltizens' Bank for the use or beneflt of Parsley & Markwell. 
The original blU was amended by striking ont the fourth to ninth paragraphs. 
Inclusive, and Inserting other or modifled averments, and, as amended, the bill 
charges, in substance, in addition to the facts above stated, that on October 1, 
1892, Parsley & Marliwell, having purchased of Joe AUamong & Son a nnmber 
of cattle for the price of $8,012.68, gave in payment a check upon the Cltizens' 
Bank; that, in pursuance of the usual and ordinary course of the business 
relations which had existed between the bank and Parsley & Markwell and 
Adams & Burke for several years before, the bank credited AUamong & Son 
wlth the amount of the check, and thereby paid them the full price of the stock 
so sold; that Adams & Burke had notice, before the sale of the stock by 

* Rehearing denied March 5, 1898. 
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them in Chicago, that the banis had paid the purch^se prlce; that at the time 
and before the bank received and paid the check, Lovell, the agent of Adams 
& Burlie, in response to inquiries by the banlî, stated thàt the cattle would sell 
at Chicago for an amoimt more than sufficient to repay the bank the amount 
of the check, and that the stock, eonsisting of seven car loads oï cattle and 
two car loads of hogs, would be consigned to his principals, Adams & Buiiie, 
at the Union Stock Yards, for sale in the usual and ordinary course of business 
which had obtained and which had been observed and carried out for several 
years prlor to October 1, 1892, between the said firms of George Adams & 
Burke, Parsley & Markwell, and the bànk, in respect to the purchase and ship- 
ment by the said flrm of Parsley & Markwell of live stock, the proceeds of 
which purchases and shipments had theretofore untformly been deposited by 
the said firm of Adams & Burke to the crédit and account and for the use 
of the bank in the Union Stock Yarks National Bank, because Adams & Bm-ke 
had been notified and had notice that the bank had uniformly during such 
period advanced the money wlth which Parsley & Markwell had purchased the 
live stock so consigned to them for sale aforesald; that at the same time Lovell 
said he would accompany the cattle from Tina to the Union Stock Yards; 
that he would request Adams & Burke to notify the bank of the price at 
which the sale had been made; and further assured the bank that in the usual 
course of business which had theretofore obtained and been observed between 
the bank and the firms named the proceeds of the sale would be deposited by 
Adams & Burke In the Union Stock Yards National Bank as early as the 
afternoon of Monday, October 3, 1892; that, relying upon the good faith there- 
tofore observed by Adams & Burke in ail transactions lietween the parties, 
the Citizens' Bank, on October 1, 1892, paid Allamong & Son the fiiU snm 
of $8,012.68; that, with fuU notice of the fact of such payment. derived both 
from the usual course of business and from Lovell, Adams & Burke, having 
sold the stock for the net sum of $9,212.68, retained thereof the sum of .$3,000. 
and deposited only the remainder to the crédit of the Citizens' Bank. The 
suit was brought to recover that sum of Sô.OOO. In the original bill it was 
averred, without référence to the prior course of business, that Lovell, a.s 
agent for Adams & Burke, stated and represented to the complainant that, if it 
would advance the amount of the check to Parsley & Markwell to pay for the 
cattle and hogs, Adams & Burke, as soon as the sale should be made, would no 
tify the bank of the price received, and would deposit the proceeds, less their 
commission as brokers, to the crédit of the complainant in its correspondent 
bank at Chicago. The answer of the respondents, to which there was the usual 
replieation, contained explieit déniais of the allégations of the bill. and in some 
particulars affirmative averments, inconsistent with the allégations of the bill. 
The court pronounced an opinion, which is in the record but has not been report- 
ed. nnd entered, after a récital of facts, the following deeree: "It is therefore 
further ordered, adjudged, and decreed that the said défendants, George Adams 
and John C. Burke, or one of them, pay to the said complainant, or to its solicit- 
or, the sum of $6,005, being the amount of principal and interest due and owing 
from said défendants to the said complainant bank, withln ten days from the 
date of entry of this deeree, and that the said complainant hâve and recover of 
and from said défendants its costs, to be taxed by the clerk of this court; and 
it is further ordered that the complainant hâve exécution in due form of law 
therefor. It is further ordered and decreed that upon paymei^ of this de- 
eree the complainant, the Citizens' Bank of Tina, surrender to the défendants 
the note for flve thousand dollars ($5,000), dated October 6, 1S92, signed by 
Parsley & Markwell and John Porsythe, and payable to the order of George 
Adams & Burke, in four (4) or six (6) montbs from its date, and indorsed hy 
George Adams & Burke without recourse, and that said défendants thereby 
become eutitled to said note, and to hold the same for collection." The assign- 
ment of errors contains eight spécifications, the first four of which are un- 
availiiig, because predicated upon things said to be in the deeree, which are not 
to be found there. The fifth and sixth, in sd far as they can be deemed ma- 
terial, are embodied in the eighth, which Is'to the effect that the court erred 
in finding the issues and in entering a deeree in favor of the complainant. 
The seventh is that the court erred in not dismissing the bill, the averments 
thereof show^^ing that there was a complète remedy at law. 
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Mason B. Loomis, for apnellants. 
Francis A. Kiddle, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after malîing the foregoing statement, de- 
livered tlie opinion of tlie court. 

Tlie case decided in Banli v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 
118, is broadly différent from the présent case. "In equity," it was 
there said, "the Gillespies may properly be considered the owners. 
They paid for the cattle; the orders for possession, équivalent to bills 
of sale, were in their name; they controlled the shipments ; and, un- 
til their money advanced and stipulated profits were realized, they 
were equitahly the owners and in control." No such situation is dis- 
closed hère either by averment or by proof. The Citizens' Banli, in- 
stead of being in the 'position of the Gillespies, did not pay for the 
cattle, did not receive bills of sale or the équivalent, did not control 
the shipment, and, instead of being the équitable owners of either 
cattle or proceeds, had simply the légal liability of Parsley & Mark- 
well to repay the money advanced by the bank, in accordance with 
their agreement, made four or flve years before, when they com- 
menced business, that the bank should pay their checks given for 
stock purchased, and they would "hâve the proceeds corne back to the 
bank." That, in effect, was to extend crédit to Parsley & Markwell, 
and not to create a lien or équitable interest for the beneflt of the 
bank, either in the live stock purchased or in the proceeds thereof. 
The inference that no more than this was intended by the parties is 
further justifled by the considération that Parsley was a man of affairs 
in close relations with the bank, and that in the ourse of business 
adopted, whereby the bank was accustomed to receive prompt notice 
of sales and of the deposits made of the proceeds, it would receive 
timely information of any disposition of the proceeds of a sale, con- 
trary to the agreement or custom, as it did in the instance com- 
plained of. 

It is alleged that Lovell represented to the bank that the consign- 
ment and the deposit of the proceeds of sale would be in the usual 
course of prior business, "because Adams & Burke had been notifled 
and had notice," but it is not averred as a fact that they had notice, 
"that the bank had uniformly during such period advanced the mon- 
ey," etc.; but, if the direct averment had been made of such notice, 
it would haVe meant no more than knowledge that the bank had uni- 
formly given crédit to Parsley & Markwell. It is not averred, and 
there is no proof, that Adams & Burke had notice of the agreement 
of Parsley & Markwell with the bank. that they would bave the pro- 
ceeds of sales come back to the bank. Their custom was, it is true, 
under supposed directions from Parsley & Markwell, to deposit the 
net proceeds of sales in the Drovers' National Bank to the crédit of 
the Citizens' Bank, but it was done for the use or subject to the or- 
der of Parsley & Markwell, and there was nothing in the course of 
the business, from their standpoint, by which they were required to 
infer an agreement, if there had been one, which gave the bank an 
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interest in or lien upon the proceeds of a sale before the deposit was 
made. 

In respect to the particular shipment in question, while it appears 
that the bank made inquiries of Lovell, and obtained of him state- 
ments which, if he had the requisite authority to bind them, might be 
deemed to show an agreement by Adams & Burke to deposit in the 
asual way the proceeds of the pending consignment, it is to be ob- 
served that Parsley & Markwell were not présent, nor, so far as it 
appears, cognizant of what was said between the cashier of the bank 
and Lovell; and without their participation it would seem to hâve 
been impossible that, by reason of anything said by Lovell, the bank 
should hâve acquired a spécial interest in the proceeds of the trans- 
action. Besides, it is évident on the averments of the bill, that what- 
ever assurance Lovell gave was a matter of opinion, based on the 
custom of business, and was not a promise that the proceeds of this 
consignment should be deposited to the crédit of the bank. The bank 
relied on no such promise, but solely, as it is alleged, "upon the good 
faith theretofore observed by Adams & Burke." It is beyond ques- 
tion that the cashier, who acted for the bank in the premises, ex- 
pected that the proceeds of the consignment would be deposited to the 
crédit of his bank, and that Lovell knew of that expectation; but it 
is at the same time true that the bank had no lien upon the cattle, or 
control of the shipment, and therefore had no équitable ground for 
pursuing the proceeds of the sale into the hands of Adams & Burke, 
who applied the amount in controversy to the payment of an obliga- 
tion which they held against Parsley & Markwell, who had author 
ized the application. That our conclusion involves no inequity is 
shown by the subséquent conduct of the bank, and other considéra- 
tions. The bank was informed of the alleged misappropriation with- 
in two or three days thereafter, but made no complaint, though the 
opportunity to do so to Lovell in nerson was fréquent, gave no notice 
of its daim upon the money, and made no demand for it, until the 
middle of the ensuing May. On the contrary, it made complaint to 
Markwell, and urged him to replace the money, and, Markwell having 
brought to the bank, or to the cashier, a note for |5,000, signed by 
Parsley & Markwell and John Forsythe, payable to the order of Ad- 
ams & Burke, dated October 6, 1892, the bank on the same day made 
a draft on Adams & Burke, and sent the note and draft together to 
them at Chicago, on the statement of Markwell that, if that were 
done, he would furnish the money to pay the draft, implying that he 
would obtain the money of Adams & Burke, as a new loan upon the 
note. The note and draft were retumed to the bank, Adams & Burke 
declining to make the loan, though assured of Porsythe's pecuniary 
responsibility, which is unquestioned. Aftenvards, at the request of 
some one, presumably an agent of the bank, Adams & Burke indorsed 
the note without recourse, and the bank holds it as collatéral secu- 
rity for the liability of Parsley & Markwell to the bank. There is no 
basis in the pleadings, nor, as we conceive, in equity, for that part of 
the decree which directs the surrender of the note to Adams & Burke. 
It never became theirs. They ref used to accept it, and, il retumed to 
84 P.— 18 
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them ùnder the decree, it is fâr frbm certaiû that they could Miforee 
payment. If the Oitizens' Bank had given prompt notice of their 
claim upon the money, the appellants might hâve been able to seeure 
payment of their demand against Parsley & Markwell in other ways 
not now available. The course taken by the bank was équivalent to 
a concession, if not a représentation, that they had no such rlght as 
they now assert. The decree below is reversed, and the cause re- 
manded, with direction to dismiss the bill at the cost of the appellee. 



YEATCH et al. y. AMERICAN LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Biglith Circuit. December 6, 1897.) 

No. 832. 

1. Railroads— Pétition bt Judsment Creditors against Rbcbiver — Plead- 

ING. 

A complalnt filed by a judgment créditer of a railroad company against 
a receiver operating Its property, seeklng to enforce payment of the judg- 
ment, whieh allèges the reeeipt by the receiver of earnings properly applica- 
ble thereto, need not aver that such earnings hâve not been disbursed; 
such fact, if it exists, being matter of défense. 

2. Samk— Surplus Earnings in Hands dp Receivbb— Rights dp Creditors. 

A mortgagee of a railroad bas no preferred right, above that of a judg- 
ment créditer, to surplus earnings that hâve accumulated in the hands 
of a receiver, appointed at the instance of stocliholders, prior to the filing 
ef a bill for foreclosure. 

Opinion on pétition for rehearing. For former opinion, see 25 
G. C. A. 39, 79 Fed. 471. 

Before BREWEE, Circuit Justice, and SANBOEN and THAYEE, 
Circuit Judges. 

BEEWER, Circuit Justice. A pétition for a rehearing has been 
filed by the appellees in this case, in which they challenge so much 
of the ruling of this court as sustained the third cause of action stated 
in the intervening complaint of appellants. We shall not stop to 
restate the tacts at length, but refer to the opinion heretofore filed 
for a full statement thereof. It is enough now to say that the ap- 
pellants, on June 1, 1895, recovered judgments against the Union 
Pacific, Denver & Gulf Railway Company, in actions for torts. 
Thèse torts took place on the 27th of July, 1893. On October 12; 
1893, the railroad was taken possession of by the receivers of the 
Union Pacific Railway Company, that company having been there- 
tofore operating the Union Pacific, Denver & G-ulf Railroad. Thèse, 
receivers continued in possession until December 18, 1893, when a 
suit was begun by one of the stockholders of the Union Pacific, Den- 
ver & Gulf Eailway Company. In that suit Fr^ink Trumbull was 
appointed a receiver, and forthwith took possession of the property 
of the company, and continued operating the road, as such receiver, 
until October 31, 1894, when he was again appointed receiver of the 
same property in a suit brought by the American Loan & Trust 
Company, as trustée of certain mortgage bondholders. On the. aame 
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day an order was entered in the latter suit, consolidatdng it with the 
one brouglit by tlie stockholders. The allégations of tlie third cause 
of action are that while Trumbull, as receiver, was operating the 
road, under the appointment made in the stodkholders' suit, he real- 
ized from the opération of the railroad a sum exceeding f 400,000 in 
excess of taxes and operating expenses, and that this sum was now, 
or ought to be, in his possession as receiver. It was not afflrma- 
tively stated that such sum had not been paid ont under orders of the 
court, nor that it had not been appropriated in payment of interest 
or principal of mortgage indebtedness, nor that it was not necessary 
therefor. The case is left on the simple showing of a tort prier to 
any receivership, of a judgment therefor after the receivership at 
the instance of the mortgagee, of an intervening receivership at the 
instance of a stockholder, and a net income during such receivership 
of more than enough to pay the judgment. 

Involved in the matter thus called to our attention is a question of 
pleading. If the case is to be considered as though the other causes 
of action had been stricken out, then the question presented arises 
upon the facts as above stated. It is insisted, however, by the appel- 
lees, that in other portions of the complaint it is afflrmatively shown 
that this accumulation of net income had been disposed of, and was 
no longer in the hands of the receiver. A distinct charge in one 
count of a complaint is not, however, to be overthrown by any mère 
inferences from matters alleged in other counts. It may be that, if 
such disposai was distinctly averred elsewhere in this complaint and 
in either of the other counts, we should be compelled to take notice of 
such averment, and consider whether the disposition thus shown was 
one which defeated appellants' right to recover; but, as we read the 
complaint, there is no such distinct averment, or at least none wMch 
shows a disposai by the receiver of the whole |400,000. It is in the 
light of this construction of the complaint that we proceed to recon- 
sider the question presented upon the facts stated in the third cause 
of action. 

It is true, the pleader does not négative any disposai of thèse earn- 
ings. He simply allèges that they are still in the hands of the re- 
ceiver, or, if diverted by him, should in equity by restored to the in- 
come account. Was it necessary that he should négative the fact 
of disposai, or, in case other disposition had been made, show for 
what purpose it had been made, in order that the court might déter- 
mine whether that disposition was rightful ? We think not. It was 
enough for the pleader to aver the accumulation of this fuad, and 
that it had passed into the hands of the présent receiver. If he had 
disposed of it in such a way as to prevent its appropriation to the 
payment of appellants' claim, it was matter of défense, and to be by 
him set up. A plaintiff is not compelled to show that there cannot 
be any défense. It is enough for him to allège a state of facts which 
shows prima facie a right of recovery. 

Tuming now to the question of law, it will be noticed that a rail- 
road receivership may be at the instance of the mortgagee, or of a 
judgment creditor, or of a stockholder. If at the instance of the 
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mortgagee, the income is impoiinded for its beneflt; if of a judgment 
crédit or, for the payment of Ms judgment. There is in the latter 
case an équitable levy on such income, and the mortgagee can claim 
no superior right thereto. 

In Sage v. Kailroad Co., 125 U, S. 361, 377, 379, 8 Sup. Ct 887, 892, 
it was said: 

"Had the receiver never been appolnted, and had the railroad company 
operated the property just as the receiver did, producing the same amount 
of net earnings that were In the hands of the receiver, at the time of his 
discharge, would the trustées in the mortgage of May 1, 1877, hâve been 
entitled to demand that such earnings be pald over to them? Clearly not. 'It 
is well settled,' this court said In Dow v. Railroad Co., 124 XJ. S. 652, 654, 
8 Sup. Ct. 673, 674, 'that the mortgagor of a railroad, even though the mort- 
gage covers Income, cannot be requlred to account to the mortgagee for earn. 
ings, vrhile the property remains in his possession, untll a demand has been 
made on him therefor, or for a surrender of the possession under the provi- 
sions of the mortgage. That is the effect of what was decided by thls court 
In Eailroad Co. v. Cowdrey, 11 Wall. 459, 483.' See, also, Gilman v. Tele- 
graph Co., 91 TI. S. 603; Bridge Co. v. Heidelbach, 94 TJ. S. 798; Kountze v. 
Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911; Teal v. Walker, 111 TJ. S. 242, 250, 
4 Sup. Ct. 420. * * * If the trustées, pending the receivership, had inter- 
vened and asked possession of the projerty, they might perhaps hâve been 
entitled, as against gênerai creditors, to the income of the property thereafter 
accruing, upon the principles announeed by this court in Dow v. Eailroad 
Co. (as reorganized) 124 U. S. 652, 8 Sup. Ct. 673. But we do not perceive 
any légal ground upon which they are entitled to the net earnings of the 
property while it was In the hands of the receiver, in a suit instituted by a 
judgment créditer for the protection of his own interests, and not of the inter- 
ests of the trustées, or of the bondholders, or of other creditors. His suit was, 
in effect, an équitable levy for his beneflt, upon the net income of the prop- 
erty. Other creditors, who filed their daims, based upon judgments, gain 
nothing, as between themselves and Sage, by the fact that their judgments 
were rendered upon coupons, which were secured by lien upon the mortgaged 
property." 

When, as in this case, a receiver is appointed at the instance of a 
stockholder, to whom does any surplus income belong, and what 
power of disposition of such income has either the receiver or the 
court appointing him? Before any receivership, and while the rail- 
road property is being operated by the company mortgagor, it has 
ail the rights of an owner in respect to the income. It may not, of 
course, convey away the flxed property so as to relieve it from the 
lien of the mortgage; but it may use the income in the payment of 
such debts as it sees fit, and if, in the absence of any spécial statute, 
it elects to pay a gênerai créditer, or one who has simply a claim for 
damages on account of a tort, instead of paying interest or principal 
.of its mortgage debt, the mortgagee has no recourse against the 
party thus receiving payment to compel reimbursement. In other 
words, the mortgagor's power over the income is the same as though 
there were no mortgage debt. It may prefer whatever creditor or 
claimant it pleases, and, provided it pays only a just debt or an hon- 
est claim, a secured creditor has no ground of action against the 
party thus paid. But this absolute freedom of disposition ceases 
when a receiver is appointed. The moment the court takes posses- 
sion of property, certain équitable rights exist, which cannot be ig- 
nored by receiver or court The property and the income received 
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therefrom is taken possession of by tlie court for tlie beneflt, accord- 
ing to certain équitable rules, of ail parties in interest. The mort- 
gagée does not hâve those spécial rights to the income which it ac- 
quires when the receivership is at its instance. Not that its clairas 
can be wholly ignored, but it can no longer insist that it has taken 
the spécial contract or statutory remédies for impounding the in- 
come. If, during this stockholders' receivership, there was, as al- 
leged, accumulated |400,000 of net income above both operating 
expenses and taxes, and that sum passed into the hands of the 
receiver appointed under the mortgage foreclosure proceedings, it 
may hâve been disposed of by Mm for one of three purposes, — either 
in payment of claims accruing prior to the stockholders' receivership, 
for betterments on the property, or in payment of interest or prin- 
cipal of mortgage indebtedness. The mère f act that the same person 
is appointed receiver under the mortgage foreclosure as was feceiver 
under the stockholders' bill dœs not make the two proceedings iden- 
tical. The case is the same as though a distinct party was appointed 
receiver under the foreclosure proceedings, to whom the railroad 
property was tumed over by the prior receiver. There would then 
remain the duty of the court in respect to the prior receivership to 
administer the accumulated earnings in the hands of that receiver, 
and it would not necessarily follow that it was the duty of the court 
to turn those funds over to the second receiver for the sole beneflt of 
the mortgagee. 

Doubtless, the circuit court in which the foreclosure proceedings 
were pending was fully aware of the disposition, if any, made of 
thèse surplus earnings, and very likely the conclusion to which it 
came In sustaining the • demurrer to the entire intervening com- 
plaint may hâve been influenced by such knowledge; but the record 
before us does not advise as to thèse matters, and it does not seem 
wise for us to détermine, in ignorance of the facts, whether the dis- 
posai which has been made (if any has been made) was such a dis- 
posai as precluded thèse appellants from any claim against the re- 
ceiver. It is settled that a claim for damases for personal injuries, 
such as were the claims of thèse appellants, is not a preferential debt. 
Trust Co. V. Riley, 36 U. S. App. 100, 16 C. C. A. 610, and 70 Fed. 32. 
And, if thèse surplus earnings hâve been appropriated in payment of 
preferential debts, it would follow that thèse appellants hâve no 
claim on account thereof. It may be that they had, before thèse 
claims for torts had passed by judgment into debts, been appropri- 
ated by order of the court in payment of interest on underlying mort- 
gages, or of past-due interest on the mortgage in suit. In that case 
it would be a question of doubt as to whether there were any equities 
in behalf of thèse appellants to compel the mortgagees to, in effect, 
pay back interest which they had already received. Or it may be 
that, the présent earnings of the road having been sufficient to pay 
ail accumulated interest, the receiver has, by direction of the court, 
expended thèse past earnings in betterments on the property; and 
then it would become a still more serions question whether, not be- 
ing necessary for interest, the court has power to expend such sur- 
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plus eamings in mère improvements on the property mortgaged, 
leaving claims for torts unpaid. Particularly is tliis true if it should 
turn ont that there is to be no sale of this property under the fore- 
closure proceedings, and it is to be surrendered to a reorganized Com- 
pany. But it hardly seems wise for us to speculate as to what the 
rights of the appellants might be under thèse varions contingencies. 
We do not wish to be deciding moot cases. We think, therefore, 
that the appellees should be called upon to answer this third cause of 
action, and make full disclosure of the facts, and then there will be 
no difiSculty in applying the law to the facts, and determining what 
are appellants' rights. The former decree of this court reversing 
the order and decree of the circuit court, and remanding the cause, 
with directions for further proceedings, is conflrmed; and the stay 
of proceedings entered in this court on June 14, 1897, shall now ceaae, 
and a njandate will issue to the circuit court forthwith. 



NBDERLAND LIFE INS. 00., Limited, T. HALL.1 

(Circuit Court of Appeals, Seventh Circuit. January 22, 1898.) 

No. 46S. 

1. Parties— Assignée of Lifb Policy— Right to Sue. 

The assignée of a Ufe Insurance policy, payable to the assured, hl« ex- 
ecutors, administrators, and asslgns, cannot malntaln an action at law 
thereon In hla own name In a state where the common-law procédure pre- 
valls. 
& FEDERAL Courts — Adoption of State Praotice — Parties. 

Under Eev. St. § 914, where an assignée of a chose In action cannot sue 
thereon In hls own name In the courts of a state, the same rule Is obllga- 
tory on the fédéral courts held wlthln such state. 
8. Parties— Right to Sue- Lkx Loci Contractus. 

The faet that the assignée of a contract Is authorlzed to sue thereon 
in hls own name In the state where the contract and assignment were 
made does not glve him that right In the courts of another jurlsdiction. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Henry B. Mason, for plaintif? in error. 
James A. Fullenwider, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge. This action is brought by Fannie 
Gideon Hall, the défendant in error, to recover the sum of $10,000, 
the amount of a policy of life Insurance issued by the Nederland 
Life Insurance Company, Limited, the plaintifl in error, upon the 
life of Elbert Mills Hall. The policy was executed in the city of 
New York, was dated October 5, 1895, and the sum stated was made 
payable to him, his executors, administrators, and assigna. The as- 
sured assigned the policy to the défendant in error on the 3d day of Feb- 
ruary, 1896. Elbert Mills Hall died March 25, 1896, and due proof of 
hla death was given to the Insurance company. The défendant below 

i Bebearing denled March 6, 189a 
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pleaded (1) the gênerai issue; (2) the suicide of the assured withiri one 
year foUowing the date of the policj; (3) false statements by the as- 
sured in Ms application for the Insurance, which, by the terms of the 
policy, was made a part of the contract. 

One of the assignments of error is to the effect that the trial 
court erred in admitting the contract of insurance, because the 
cause of action thereunder, if any, existe in the administrator of 
Elbert Mills Hall, and not in the assignée of the policy, and that 
suit should hâve been brought in the naine of such administrator, 
for the beneflt of the assignée, instead of being brought in her own 
name. We are of opinion that this assignment of error must 
prevail. Undoubtedly, in the state of New York, and in those 
States in which the Code of Procédure obtains, the suit should, in 
gênerai, be brought in the name of the real party in interest. It is 
otherwise, however, in those jurisdictions where the strict rules 
of the common law prevail. There choses in action are assignable 
in equity only, and courts of law will not recognize the assignment, 
so as to allow the assignée to sue on the policy in his own name. 
Insurance Go, v. Ludwig, 103 111. 305, 313. The suprême court of 
Illinois in City of Carlyle v. Carlyle Water, Light & Power Co., 140 
111. 445-452, 29 N. E. 556, ruled that the assignée of a chose in 
action might sue in his own name, where the debtor, after notice of 
the assignment, expressly or by implication, agrées with the as- 
signée to pay him the debt. The facts of this case do not bring 
it within that ruling. The company hère was not informed of 
the assignment until after the death of the assured, and neither 
expressly nor by implication promised to pay the amount of the 
policy to her or to any one. The courts of the United States are 
required (Rev. St. § 914) to conform, as near as may be, the prac- 
tice, pleadings, and forms and modes of procédure in civil causes, 
other than equity and admiralty causes, to that existing in the 
courts of record of the state within which such courts are held; 
and, whether the formality with respect to the name in which suit 
should be brought in a case like the présent is essential to or ob- 
structive of the administration of justice, we are obligated to foUow 
the established rules of the state wherein the suit is brought. It 
was ruled by the court below that, because the policy and assign- 
ment were made in the state of New York, and the law of that 
state authorizes suit in the name of the assignée, the courts of an- 
other jurisdiction, sitting in another state, must be governed by 
the law of the state of New York in considering the rights of the 
assignée under the contract. This holding was manifestly erro- 
neous, as hère applied. The contract, possibly, must be construed 
with respect to its validity and meaning by the lex loci; but the 
law to which référence is made is a rule of procédure with respect 
to the remedy, and is not a term of the contract. It might with 
equal propriety be said that, in the enforcement of a contract ex:- 
ecuted in a foreign country, and sought to be enforced hère, the 
courts of this country must adopt for its enforcement the procédure 
of the place of the contract. The remedy for the enforcement 
must conform to the practice of the court enforcing it. 
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The record discloses 207 assignments of error, alleged to hâve 
occurred in a trial not exceeding in time three days. Thèse assign- 
ments are grouped in the brief, and are comprehended in 11 errors 
specified. In view of our conclusion upon the error considered, it 
becomes unnecessary, and possibly would be improper, to consider 
the other errors assigned upon the rulings at the trial. We observe 
upon the fact merely to say that the rules of this court do not con- 
template that an assignment of error need be couched in the partic- 
ularity of statement which is required of a spécial plea, or reiter- 
ated in as many différent expressions as the ingenuity of counsel 
may be able to suggest. It need be only a S'imple statement, that will 
call the attention of the court to the spécifie error complained of. 
The practice hère adopted tends to unnecessarily incumber the rec- 
ord, and is "industriously bad." The judf^ment will be reversed, 
and the cause remanded, with directions to the court below to grant 
a new trial. 



WEBSTER V. CITY OF BEAVEB DAM. 
(Circuit Court, B. D. WiscQnsln. January 10, 1898.) 

1. MuNiciPAii Corporations— SiDEWALKS— Personal Injurt. 

Charter provisions imposing upon abuttlng property owners ttie duty of 
keeping sidewalks in repair, and malilng sueli owners primarily liable for 
any négligence tlierein, are for the protection of the city, not tlie traveler, 
and do not relieve the municipality of its duty to provide safe thorough- 
fares, nor release It from liabllity for damages for failure to perform the 
same. 

S. Same— Common-Law Liabilitt. 

A municipal corporation is responsible for its négligence under its com- 
mon-law liability, independent of any statutory déclaration. 

8. Same — Notice. 

An action against a municipality to recover for Personal injuries will 
not fail because notice was not given within 15 days after the injuries 
were received, as required by the charter and gênerai law, when the 
Injured person was by the accident rendered incapable of serving such 
notice within that time, but served the same as soon as she was able. 

This was an action at law by Adélaïde H. Webster against the city 
of Beaver Dam to recover for personal injuries alleged to hâve been 
caused by a defective sidewalk in the défendant city. The case was 
heard on demurrer to the complaint. 

George P. Martin and Quarles, Spence & Quarles, for plaintiff. 
M. E. Burke and O'Connor, Hammel & Schmitz, for défendant 

SEAMAN, District Judge. The demurrer raises the question of 
the suflQciency of the complaint to charge liability against the munici- 
pality upon two grounds: (1) That it appears that the abutting lot 
owner described in the complaint is primarily liable, and the city is 
not liable until that remedy is exhausted; (2) that notice was not 
given within 15 days, as required both by the charter and the gênerai 
law to maintain an action of this nature. 

1. The first objection is based upon provisions of the charter (1) 
making it the duty of abutting lot owners to keep the sidewalk "in 
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good andsufQcient condition for use"; and (2) in case of in jury to any 
person by reason of defects, wliich include sidewalks, "produeed by 
tàe default or négligence of any person or corporation, suchi person 
or corporation guîlty of such. net;ligence shall be primarily liable," and 
ail légal remédiée must be exhausted against such person before the 
city shall become liable. The récent décision of the suprême court 
of the State in Selleck v. TaUman, 93 Wis. 246, 67 K W. 36, effectually 
disposes of this point, under charter provisions of the city of Janes- 
ville which are substantially identical with those of the défendant 
city so f ar as relates to this inquiry. As there held, the duty of the 
lot owner to repair runs to the corporation, not to the traveler. The 
municipality owes the duty to the public (which includes the traveler) 
of providing safe thoroughfares, and, so far as the lot owner is re- 
quired to repair or bear the expense of repairing them, it is only as 
a means for the performance by the city of its public duty. The pro- 
vision as to primary liability is then construed as applicable to cases 
of active négligence, where the lot owner places obstructions, makes 
excavations, or otherwise produces the cause of injury, and not to 
cases of mère default, as in the failure to repair. See, also, Toutlofl 
V. City of Green Bay, 91 Wis. 490, 65 K W. 168. Thèse cases are 
décisive both upon principle and as authority. 

2. The second ground présents a question which has not been 
passed upon by the suprême court of the sitate. Numerous déci- 
sions are cited having référence to the previous gênerai statute 
which preseribes a notice to be given within 90 days of the injury, 
and in Bome instances to charter provisions having less than that 
time limit; but I hâve found no Wiscons.in case in which the direct 
inquiry arose of the applicability or reasonableness of the limi- 
tation, where the injured person was disabled by the injury or oth- 
erwise, so that notice could not be given within the time limited, 
as alleged in this complaint. Nor is there any détermination of the 
reasonableness or unreasonableness of an unqualiiied limit within 
the brief period allowed by the statutes in question, except the 
pertinent intimation in Hughes v. City of Pond du Lac, 73 Wis. 380, 
382, 41 N. W. 407, 408, in référence to a charter limit of five days 
for such notice, which appears in the following remark by Chief 
Justice Cole in the opinion : 

"I should hâve great doubt about the validlty of the provision requiring 
the notice to be given within flve days of the injury, even if the liability of 
the city in the case was whoUy statntory. The time fixed is unreasonably 
short, and in many cases could not be complied with. The injured person 
mlght be unconscious, or so seriously hurt that he could not state 'the place 
where, and the time when, such injury was received, and the nature of the 
same.' within that period; so that the remedy given is coupled with an im- 
possible condition. Such a provision is iinreasonable and unjust, and fairly 
obnoxious to ail the objections taken to the enactments in Durkee v. Janes- 
ville, 28 Wis. 464, and Hincks v. City of Milwaukee, 46 Wis. 559, 1 N. W. 230. 
It is an arbitrary and unreasonable provision which professes to give a rem- 
edy for an injury, but annexes to it a condition which in many cases cannot 
be complied with, because the time fixed for serving the notice is so short." 

Therefore the duty is devolved upon this court to ascertain the 
force and interprétation of this Sitatutory requirement so far as 
the demurrer raises thait question. Whether the time given is 
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per se reasonable or not does not arise in the présent aspect of the 
case, for the reason that the complaiut allèges, in substance, the 
physical incapacity of the plaintiiï to give the notice withiu the 
time required, and that it was given as soon as she was in condi- 
tion to attend to it. With thèse allégations taken as true, and in 
the light mo&t favorable to the plaintiff, as required upon deniur- 
rer, a case is presented in which the application of the literal terms 
of the statute muet bar any recovery for the injury sufifered, and 
solely because the severity or nature of the injury delayed the 
giving of notice beyond the 15 days, although a right of action is 
distinctiy re«ognized and preserved by the same statute in favor 
of one who,.by reason of the modération of his injury, is not so 
disabled, and is not prevented by other intervening cause from 
serving the notice. So construed, there is manif est injustice in 
the strict application of the proviso to the case at bar ; and, if it 
is open to the test of reasonableness in that view, there is no room 
for doubt that it must be held inoperative. Whether the statute 
lùay be tested by that rule, as intimated in Hughes v. CSty of Fond 
du Lac, supra, even in case the right of action were wholly stat- 
utory, is not material for détermination of the question hère as 
one of first instance, for the reason that the doctrine is now ârmly 
esrtablished by décisions of the suprême court of the United States 
that municipalities are responsible for their mère acts of négli- 
gence in the care of streets and the like, as a common-law liabili- 
ty, not dépendent upon express statutory déclaration. Banies v. 
District of Golumbia, 91 U. S. 540, 551; Cleveland v. King, 132 U. S. 
295, 303, 10 Sup. Ct. 90; Weightman v. Washington, 1 Black, 39. 
52; 2 Dill. Mun, Corp. § 1017. 

Oounsel for the défendant relies upon a line of décisions in Mas- 
sachusetts, and especially upon remarks in certain of the numer- 
ouB cases upon this gênerai subject in opinions by the suprême 
court of Wisconsin, as maintaining the contrary doctrine. As to 
the rule held by Massachusetts, it is sufScient that the suprême 
court of the United States bas distinctiy pronounced otherwlse; 
and the question being one of the gênerai law of liability, inde- 
pendent of statute, it establishes a rule of décision for this court. 
Eeferring to the Wisconsin cases cited (McL-imans v. Oitv of Lan- 
caster, 63 Wis. 596, 23 N. W. 689; Sowle v. Oity of Tomah, 81 
Wis. 349, 51 N. W. 571; and McKibben v. Amory, 89 Wis. 607, 62 
N. W. 416), I am of opinion that it was noit necessary to the dé- 
cision in either case to hold the liability to be created by the stat- 
ute; that the remark thereupon in the flrst-mentioued case, fol- 
lowed in the other two, was inadvertent, as the only citation was 
to a case of township liability, and the view stated does not ap- 
pear to hâve entered into the prior well-considered cases in the 
same line, nor to be entirely in accord with the reasouinsc in 
Hincks v City of Milwaukee, 46 Wis. 559, 1 N. W. 230; and that 
the expressions are clearly not controlliug for the présent consid- 
ération. Wdth her right of action existing independeut of statute, 
and a certain remedy guarantied by article 1, § 9, of the state con- 
stitution, I am satisfled that neither statute in question can be 
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held to operate as a bar under the circumstances alleged. Durkee 
V. Janesville, 28 Wis. 464, 471; Hincks v. City of Milwaukee, 46 
ÎWis. 559, 566, 1 N. W. 230. The demurrer muât be overniled, with 
leave to défendant to answer in 30 days. So ordered. 



WOODSIDB et ux. t. CANTON INS. OFFICE, Mmlted. 

(District Court, N. D, Callfornla. December 24, 1897.) 

No. 11,203. 

Mabinb Insurakce— Cokstkuction of Coutbact. 

A poUcy of marine Insurance, on "Personal effects," consisOng of olothteg, 
Bllverware, nautlcal instruments, etc., of the Insured and lils famlly, and 
contalning the' clause, "Warranted free from ail average," though ambiguous, 
because of uncertainty as to whether such clause refers to the entire prop- 
erty in gross, or to each separate article, will be construed against the in- 
sured as a severable contract, upon which the insured may recover for each 
article totally lost. The cases of Biays v. Insurance Go., 7 Oraneh, 415, Hum- 
phreys v. Insurance Co., Fed. Cas. No. 6,871, 3 Mason, 489, and Gardere y. 
Insurance Co., 7 Johns. 514, distinguished. 

This was an action by Alexander Woodside and Isabella Woodside 
to recover on a policy of marine insurance. 

Page & Eells, for libelants. 
Andros & Frank, for respondent. 

DE HAVEN, District Judge. This is an action to recover upon a 
policy of marine insurance. The policy was dated March 12, 1895. 
and by it the défendant insured Alexander Woodside in hia own name, 
and for himself and ail others interested, in the sum of $2,000, for 
the term of one year, upon property described in the policy as "Per- 
sonal effects belonging to himself and his family, valued at the sum 
insured." There was written on the margin of the face of the policy 
the following mémorandum clause: "Warranted free from ail aver- 
age." The Personal effects thus insured consisted of varions articles 
of clothing, silverware, an organ, sewing machine, nautical instru- 
ments, charts, etc., belonging to the libelants, and in the steamer 
Bawnmore, of which the Ubelant Alexander Woodside was master. 
On or about the 28th day of August, A. D. 1895, the said steamer 
was stranded on the ooast of Oregon, and became a total loss; and 
ail of the Personal effects belonging to the libelants, and covered by 
the policy of insurance sued on, were at the same time totally lost, 
by reason of périls insured against by said policy, except one sextant, 
which was saved in a damaged condition, 13 charts, a few clothes, 
including the apparel worn by the libelants at the time, four pairs of 
shoes, and a few suits of underwear. Thèse articles, in the condi- 
tion in which they were saved, were worth about |78. 

The question for décision is whether, upon the f oregoing facts, the 
libelants are entitled to recover. The mémorandum "Warranted free 
from ail average" bas a well-settled meaning in the law relating to 
marine insurance. The légal effect of such a mémorandum is to pro- 
tect the underwriter from liability on account of a partial loss of 
any particular article or class of articles to which the memoraa- 
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dum applies, so that the only question that can possibly arise in 
relation to such article or class of articles is whether the loss was 
total or not. Morean v. Insurance Co., 1 Wheat. 219; Marcardier 
V. Insurance Co., 8 Cranch, 39; Biays v. Insurance Oo., 7 Cranch, 
415; Humphreys v. Insurance Co., 3 Mason, 429, Fed. Cas. No. 
6,871; Wadsworth v. Insurance Oo., 4 Wend. 34; Ealli v. Janson, 
88 E. C. L. 423. It will be observed that there is nothing upon tlic 
face of the mémorandum clause contained in the policy under consid- 
ération hère to indicate whether such mémorandum is to be applied 
to ail of the personal effects insured, considered as one entire sub- 
ject of Insurance, or, on the other hand, whether it was the intention 
of the parties that it should apply to each article separately. It 
might be applied either to ail of the effects collectively, or distribu- 
tively to each, without Tiolence to its language. Such being the 
case, in reaching a conclusion as to the true meaning of the mémoran- 
dum, it is necessary to consider whether, in describing the property 
insured as "personal effects," it was the intention of the parties that 
such effects should be treated as an intégral subject of insurance, or 
whether it was the intention that each of the différent articles in- 
cluded in the gênerai description "personal effects" should, for the 
purposes of the contract, be regarded as retaining its separate and 
distinct character. Under the former construction, there woiild be 
only one subject-matter of insurance to which the mémorandum 
clause could apply, and the respondent would not, under the rule de- 
clared in the cases above cited, be liable in this action, because there 
was not a total loss of ail the property comprising the effects of the 
libelants; while, under the latter construction, the memoi'andum 
would be applied to each of the articles insured, and the défendant 
would be liable, in a sum not exceeding the amount named in the pol- 
icy, for each and ail articles which were totally lost. 

Whether a contract is entire or severable is a question of con- 
struction. If, in this case, the policy had enumerated the différent 
articles, and had expressly stated the amount of insurance on each, 
there would be no difficulty in holding that the contract of insur- 
ance sued on is severable in law; and so, on the other hand, if there 
were an express provision in the policy to the eflect that the under- 
writer was not to be liable, except in the event of a total loss of ail 
the Personal effects insured, it would be equally clear that such con- 
tract would be entire within the meaning of the law ; but in this pol- 
icy neither of thèse explicit provisions is to be found, nor any other 
language which would indicate with equal certainty whether the con- 
tract of insurance contained therein is to be ciassed as an entire or 
severable one. The intention of the parties in this respect can there- 
fore be ascertained only by a resort to some one or more of the gên- 
erai ruies observed by courts in the interprétation of contracts. 

It was said by Mr. Justice Washington, in deUvering the opinion 
of the court in Perkins v. Hart, 11 Wheat 237: 

"Where the agreement embraces a number of distinct subjects, which admit 
Of being separately executed and closed, it must be talcen distributively, each 
subject being considered as forming the matter of a separate agreement after 
it is so closed." 
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Applying that rule, I see no difflculty in holding tbat the contract 
under considération hère is severable. The articles comprising the 
effects insured are essentially separate and distinct, and each might 
hâve been made, by express language, the subject of a separate in- 
surance. To hâve enumerated each separately, and with the amount 
of insurance on each, would hâve been somewhat inconvénient, and, 
in my judgment, was not absolutely necessary in order to make the 
contract of insurance severable. That the contract related to arti- 
cles, each having a distinct character and value, just as clearly ap- 
pears from their gênerai description as "personal effects" as if the 
chronometer, organ, sextant, sev^ing machine, silverware, silk dresses, 
and other things had been separately enumerated and valued in the 
policy; and there is no difiQculty in apportioning the gross amount 
for which ail were insured, so as to cover the value of any one of the 
différent articles wholly lost, and it is not perceived how a separate 
enumeration and valuation would hâve added to the protection or se- 
curity of the underwriter against a fraudaient or unjust valuation of 
any article wholly lost. 

The conclusion that the contract of insurance sued on should be 
construed as separately insuring the différent articles therein de- 
scribed as "personal effects" is fully sustained by the case of Duff v. 
Mackenzie, 91 E. G. L. p. 16. In that case the insurance was on "mas- 
ter's effects, valued at flOO, free from ail average." Some of the 
effects were totally lost by a péril insured against, and others saved; 
and in that case the court held that the insured was entitled to re- 
cover in respect to the articles totally lost. The court in that case 
said: 

"Tbe Word 'effects' is obviously employed to save the task of enumeratlng 
the nautlcal instruments, the chronometer, the clothes, bocks, furniture, etc., 
of which they happen to consist. And although it Is stipulated by the war- 
ranty that thèse effects shall be free of ail average, or, In other words, that 
the insurer shall not be liable for any amount of sea damage to them short 
of a total loss, we thlnli, looking at the nature of the subject of insurance and 
the terms of the exemption, it is doing no violence to the language used to hold 
that he is not to be exempted from liability for a total loss of any of the ar- 
ticles of which the 'elfects' consisted." 

Nor is the conclusion that the contract of insurance involved hère 
is severable in law in conflict with the cases of Biays v. Insurance 
Co., 7 Cranch, 415; Humphreys v. Insurance Co., 3 Mason, 429, Fed. 
Cas. No. 6,871, and Guerlain v. Insurance Co., 7 Johns. 526, relied 
upon by respondent, as a brief référence to each of thèse cases will 
show. 

In Biays v. Insurance Co., 7 Cranch, 415, the insurance was on 
hides, which, by a mémorandum in the policy, were "warranted by the 
assured free from average, unless gênerai." Seven hundred and 
eighty-nine hides, ont of a total of 14,565, were lost; and the ques- 
tion involved was whether the underwriters were liable for the num- 
ber of hides which were totally lost. The court held that the insur- 
ance Company was not liable; that the loss was only a partial loss. 
The court said : 

"The proposition appears too self-evident not to command universal assent, 
that when only a part of a cargo, consisting ail of the same kind of articles, 
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Is lost in any way whatever, and the residue (which In this case amounts to 
mueh the greater part) arrives in safety at its port of destination, the loss 
cannot but be partial, and that this piust forever be so, as long as a part con- 
tinues to be less than the whole." 

In that case it will be seen that, by the mémorandum, hides were 
declared to be "free from average, unless gênerai." In other words, 
the défendant company speeifically stipulated against any liability on 
account of a partial loss of the hides not resulting from a gênerai 
average. 

In the case of Humphreys v. Insurance Co., 3 Mason, 429, Fed. Cas. 
No. 6,871, which was an action upon a policy of marine Insurance, it 
appeared that oranges and lemons formed a part of the cargo cot- 
ered by the policy, and that there had been a total loss of the or- 
anges, and only a partial loss of the lemons. The policy of insur- 
ance contained a mémorandum clause which in express terms ex- 
empted the underwriter from particular average or partial losses on 
"sait, fish, fruit, grain," etc. ; and the question was whether, in view 
of such mémorandum, the plaintiff was entitled to recover the value 
of the oranges totally lost. It was held by the court that he could 
not, as the loss of the oranges alone did not constitute a total loss of 
the mémorandum article, fruit. In that case it will be seen that fruit 
was speeifically referred to in the mémorandum as a part of the cargo 
for which fhe insurance company was only to be liable in the event 
of a total loss, and the court simply held that, by its express lan- 
guage, ail fruit was included in the mémorandum. 

The décision in Guerlain v. Insurance Co., 7 Johns. 526, was based 
entirely upon a clause of the policy which read: "The assurera, by 
this policy, take no other risk than gênerai average, and such total 
loss only as may arise by the absolute destruction of the property." 
Manifestly, under such a policy, the court properly held that the in- 
surance was upon the whole cargo as an intégral subject. 

The question in every case is one of construction. As already 
stated, it is to be observed — and this marks the différence between 
this case and those relied upon by respondent — ^the mémorandum 
clause under considération hère does not in express terms say that it 
is to be applied to the articles insured collectively as one entire sub- 
ject of insurance. On the contrary, no violence is done to its lan- 
guage by construing it as if intended by the parties to be applied dis- 
tributively to the several articles insured. There being this ambiguity 
in the mémorandum, it is the duty of the court to construe it distribu- 
tively, unless such construction would be manifestly in conflict with 
other parts of the policy, or unless, thus construed, it could not be ap- 
plied to the property insured. It is a gênerai rule of law that a policy 
of insurance, bdng a contract of indemnity to the assured, is to be lib- 
erally construed in his favor; and, in accordance with that rule, it is 
held that an exception from the risks of the policy is to be construed 
strictly against the insurer: 

"Such an exception is a modification of the promise of indemnity, and, as 
that promise is to be liberally construed, it is a necessary conséquence that 
the exception cannot be permitted to abridge Its opération to a greater extent 
than the terms used plainly require." 1 Duer, Ins. par. 6, p. 161, 
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InBlackett v. Assurance Co., 2 Crompt. '& J. 244, the court held that 
a mémorandum clause in a policy of marine insurance is in the nature of 
an, exception from certain risks covered by the gênerai language of the 
policy, and therefore, in case of doubt as to its meaning, must be con- 
strued strongly in favor of the insured; and in its opinion, delivered by 
Lord Lyndhurst, C. B., used the foUowing language, which is partic- 
ularly applicable to the présent case: 

"The mémorandum Is In the nature of an exception. The policy is gênerai, 
eztending to ail losses. The mémorandum excepts losses where each or ail, 
aocording to the construction to be put upon it, are under 31. per cent. The 
rule of construction as to exceptions is that they are to be taken most strongly 
agalnSt the party for whose beneflt they are intended. The words in which 
they are expressed are considered as his words, and, If he do net use words 
clearly to express his meaning, he Is the person who ought to be the sufEerer." 

Indeed, the law may be considered as settled that, where the lan- 
guage of a policy will fairly admit of two constructions, the court 
should construe the provisions of the contract strictly as respects the 
underwriter, and liberally as regards the insured. Grâce v. Insur- 
ance Oo., 109 U. S. 282, 3 Sup. Ct. 207; Burkheiser v. Association, 10 
0. C. A. 94, 61 Fed. 816; Insurance Oo. v. McOonkey, 127 U. S. 661, 
8 Sup. Ct. 1360. Let a decree be entered in favor of the libelants, 
and against the respondent, for the sum of $2,000, with interest from 
Octobèr 29, 1895, and costs. 
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(Circuit Court of Appeals, Bighth Circuit. December 13, 1897.) 

No. 929. 
Public Lands— Omission of Island fkom Survey— -Rights or Rifarian Own- 

BRS. 

In 1849 the government made a survey of lands lylng on the east bank 
of the Mississippi river, those opposite being at that time owned by the 
Indians. Opposite the survey, and near the east slde of the river, was a 
small island, contalning about six acres, which was not surveyed nor 
shown on the plat. An extension of the survey to the island would bave 
brought the corner of four sections near its center, the remainder of two 
of such sections lylng on the west slde of the river. In 1853 the land on 
the west side was surveyed, together with the island, which was then 
dlvided Into four lots, each included in a différent section. Under this sur- 
vey the island was entered in 1855, and afterwards patented. The land 
opposite on the east bank was patented in 1849, and no elaim to the island 
was made by the owners thereof for more than 40 years thereafter. Beld 
that, under such facts, there was no presumption that the government in- 
tended, in omitting the Island from the first survey, to relinquish its title 
thereto, in favor of those who should beeome owners of the river frontage 
on the east bank. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Edgar Harding against the Minneapolis Northern Rail- 
way Company. A verdict was directed for the défendant, and the 
plaintiff brings error. 
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M. H. Boutelle (N, H. Chase, ob tlie brief), for plaintifl in error. 
J. B. Atwater, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and BINER, 
District Judge. 

THAYER, Circuit Judge. Tliis is a suit in ejectment. Tlie plain- 
tif? in error sued tlie défendant in error in the lower court to recover 
the possession of a tract of land in the city of Minneapolis, Minn., 
wMch was a part of a formerly well-deflned island in the Mississippi 
river. He deraigned his title to the land in question under a patent 
issued by the United States to Peare Botenau (properly spelled Pierre 
Bottineau), on March 25, 1849, whereby there was granted to the pat- 
entée, his heirs and assigns, "the northwest quarter of the southwest 
quarter and lot number one of section f ourteen in township twenty-nine 
north, of range twenty-four west, in the district of lands subject to sale 
at the Falls of St. Croix, Wisconsin, containing seventy-flve acres and 
thirty-two-hundredths of an acre, according to the officiai plat of the 
survey of the said lands returned to the gênerai land ofiïce by the sur- 
veyor gênerai." The plat which appears on the foUowing page is a copy 
of the public survey to which référence was made in the aforesaid 
patent Lot 1, which is referred to in the patent, is indicated on 
the plat by red lines, and contains 35.32 acres, It will be observed 

EXHIBIT E. 
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ttotiot-lIKâs a river frontagé, and, "while the fact îs not dîsclosed 
by the plat of the original survey, yet it is nevertheless true tliat, at 
the tiWfr'Said suryey waa made and flled in the gênerai land office, 
there wa^ a small island in the Mississippi river in front of lot 1, 
at the ï>lace indicated on the plat by a atar, Y?hich lay on the east 
side of the main channel . of the Mississippi river, and was subse- 
quently known as "Boom Island." The land claimed by the plain- 
tiff in this case is a part of Boom island, and he asserts à title there- 
to, not liecause it was in terms conveyed to him by his grantor, but 
because he has become theiowner, by mesne conveyances under Botti- 
neau, of a part of the land originally patented to him, which abuts 
on the Mississippi river opposite to the south end of Boom island. 

The diagram marked "tiExhibit E" shows the outline of Boom 
islaud, and the part thereof which is included between the two red 
parallel lines indicates the portion of the island whiçh is claimed 
by the plaintiff because of his river frontage. When the survey of 
March 25, 1849, was made, the Indian title to the lands on the west 
bank of the Mississippi river had not been extinguished, and the land 
had not been surveyed, but so much of township 29 N., of range 24 
W., as is sitilated on the west side of the Mississippi river, was sur- 
veyed by the government in the year 1853, after the Indian title had 
been extinguished. On the plat of said last-mentioned survey, which 
completed the survey of said township, Boom island "iA^as duly out- 
lined and platted. On March 25, 1849, Boom island was separated 
from the east bank of the river by a slough, through which a con- 
sidérable volume of water then flowed ; and on some occasions beats 
passed between the island and the ëast bank of the river, although 
the main channel of the river was unquestionably on the west sidp 
of the island. , The east bank of the river opposite to Boom island 
was somewhat abrupt, and a little higher than the island, and the 
island was covered with a growth of small timber. Since then, 
however, the channel between the island and the east bank has been 
gradually fllled up by sawdust and sédiment, so that, when the river 
is very low, it is sometimes possible to walk from the east bank of 
the river to the island at its north end; but usually there is some 
flow of water tjirough the slough, and, when the river is high, a con- 
sidérable volume of water still flows between the island and the 
mainland. Moreover, between the land which is now owned by the 
plaintiff on the east bank of the river and the south end of tlie island 
there is a stretch of water which is usually from 75 to 80 f eet wide 
that can only be crossed with a skiff or boat. On October 24, 1854, 
after the fractional part of township 29 N., of range 24 W., which 
lies on the west bank of the Mississippi river, had been sun-eyed, 
Herman Saunders entered the island, which was first disclosed by 
that survey, and is now known as "Boom Island," in the public land 
office, and received a patent therefor on May 3, 1859. In said pat- 
ent Boom island is designated as "lot numbered two of section four- 
teen, lot numbered four of section flfteen, lot numbered one of sec- 
tion twenty-two, and lot numbered eight of section twenty-three, in 
township twenty-nine north, of range twenty-four west, in the dis- 
trict of lands formerly subject to sale at Stillwater, now Cambridge, 
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Minnesota, containing six acres and ninety-four liundredtlis of an 
acre, according to the oflScial plat of the survey of said larids re- 
turned to the gênerai land" office by the surrej^or gênerai." It is 
under this latter patent to Saunders that the défendant company 
holds possession and deraigns its title. 

The plaintiff lays claim to Boom island on the ground that the fail- 
ure of the government surveyors to disclose the island by the survey 
made prior to March 25, 1849, to which référence was made in the 
patent to Bottineau, estopped the United States, after the grant to 
Bottineau, from thereafter surveying the island or asserting a title 
thereto. The plaintiff claims that the island, being undisclosed by 
the flrst survey, passed to Bottineau by virtue of his patent; that, by 
failing to plat the island, the government surveyors in éfifect declared 
that it was of no value, and of no more importance than an equiva- 
alent portion of the bed of the stream; and that the riparian pro- 
prietors on the east bank of the river are therefore entitled to claim 
such parts of the island as lie on their respective fronts, precàsely 
as they might claim it if it was an accretion formed in front of 
their respective properties by the action of th.e currents of the river 
since the survey was made. It may be conceded to be the gênerai 
rule that where a government survey along the banks of a navigable 
streâm is made, and the banks of the stream are meandered, but tiie 
survey fails to disclose a small island contiguous to the shore, the 
riparian proprietor holding the adjacent shore land under a grant 
from the government is entitled to such land as appurtenant to the 
grant. This rule rests upon the ground that the failure to survey 
small islands contiguous to either shore is évidence of an intent on 
the part of the government to surrender ail claim thereto in favor of 
the adjoining riparian proprietors. Railroad Co. v. Butler, 159 U. 
S. 87, 15 Sup. et. 991; Butler v. Railroad Oo., 85 Mich. 246, 48 N. 
W. 569; Middleton v. Pritchard, 3 Scam. 510, 520; Hardin v. Jor- 
dan, 140 U. S. 371, 11 Sup. et. 808, 838. But as the rule last men- 
tioned for the construction of grants is founded upon the presumed 
intent of the government to relinquish its title to islands which are 
contiguous to the bank of a stream, and are not surveyed or platted, 
the rule in question ought not to be applied when the circumstances 
are such as to rebut that presumption. If, when th.e bank of a 
stream is surveyed and meandered, good reasons exist for not indi- 
cating on the survey the existence of an island contiguous to the 
shore, the mère failure to indicate it ought not to be given the efifect 
of divesting the government of its title thereto. In the case at bar 
we think that reasons did exist when the flrst survey was made for 
not platting Boom island, and that they are sufficient to overcom« 
the presumption, which would otherwise arise from the survey, that 
the government intended to relinquish its title to the island. It has 
already been shown that the survey to which référence was made in 
the Bottineau patent was neither a complète survey of the river nor a 
complète survey of township 29 N., of range 24 W., because a consid- 
érable portion of the township was on the west bank of the river, in 
what was then Indian country. Furtheimore, it will be observed by 
référence to "Exhibit E" that four of the sections of the township, 
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to wit, sections 14, 15, 22, and 23, cornered on tlie îsland about în the 
center thereof, two of which sections were in the fractional part of 
township 29, which was surveyed in the year 1853, after the Indian 
title thereto had been extinguished. When the survey of the town- 
ship was completed, Boom island was dtily surveyed and platted, and 
shortly thereafter the land forming the island was exposed for sale, 
and was sold to Hiram Saunders, under whom the défendant claims. 
It is fair to infer from thèse facts that the surveyors who made the 
flrst survey of a fractional part of the township on the east bank of 
the river omitted Boom island from the plat cf that survey, because 
a part of the island lay in sections of the townsMp which could not at 
that time be surveyed. It is most probable that they did not sur- 
vey and plat the island, because they did not deem it expédient to do 
so untilthe residue of the. township lying west of the river was sur- 
veyed and platted: In view of ail the circumstances of the case, 
and in view of the fact that the government, as early as 1853, caused 
the island to be surveyed, it is most likely. we think, that the govern- 
ment surveyors omitted to note the location, contour, and area of 
the island on the flrst plat, for the reasons last suggested, rather than 
for the reason that they deemed the island of no importance, and prop- 
erly appnrtenant to shore land which fronted the island. 

In further support of the view that the facts in the case do not 
warrant an inference that the government intended torelinquish its 
title to Boom island when it made the first survey, it may be said 
that the évidence contained în this record fails to show that Bottineau 
or any of those claiming under him, except the plaintiff, ever took 
possession of Boom island as appnrtenant to the grant, or asserted a 
title thereto under thei patent of March 25, 1849. They appear to 
hâve recognized the government's right to survey the island as a part 
bf the public domain subséquent to the date of that patent, as well 
as its right to sell the land to Saunders; for, so far as the évidence 
shows, they never took any steps, until the présent suit was flled, 
to challenge the survey or patent, or to prevent a sale. The conduct 
of Bottineau, and those claiming under him, for more than 40 years, 
has been in the nature of an admission that the claim made by the 
government in 1853, that Boom island was still a part of the public 
domain, was a lawful daim. In this latter respect the case at bar 
differs essentially from the case of Railroad Co. v. Butler, supra, on 
which much reliance was placed on the argument by the plaintifl's 
counsel. In that case a survey of land on the river bank which 
failed, as in this case, to disclose an island contiguous to the shore, 
was made in 1831 ; and the land on the bank was entered by those 
under whom the plaintiffs cladmed, in the f oUowing year, — 1832. In 
the year 1837 the opposite bank of the river was also surveyed, and 
certain islands in the river were disclosed and surveyed; but the 
one in dispute was not then surveyed or disclosed, and no survey of 
said island was made until 1855. When the government patented 
the island in controversy to a third party under the survey made in 
1855, and the grantee filed his patent for record, the plaintifEs, oppo- 
site to whose land the island lay, immediately couunenced a suit to 
cancel and annul the patent as a cloud upon their title. In that case 
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there was no prêteuse tbat thé riparian proprietors ever acquiesced 
in the claim made by the govemment that thé island remained pub- 
lic property, notwithstanding the first survey; while in the case at 
bar the évidence indicates such acquiescence for at least 36 years, — 
that is to say, since the island was patented to Saunders, on May 3, 
1859. Without pursuing the subject at any greater length, it is suf- 
flcient to say that, upon the state of facts disclosed by the évidence, 
we think that the circuit court did right in instructing the jury, at 
the close of ail the évidence, to retum a verdict for the défendant 
company; and the judgment entered upon said verdict is therefor*» 
aflûrmed. 



JOHN V. FAEWELL CO. V. HILTON et al. 

(Circuit Court, E. D. Wiseonsin. December 24, 1897.) 

Bai,e— Rescission bt Seller— Tbndek of Partial Paymbnt Rboeived. 

Where a fraudulent purchaser of goods bas made a partial paymeirt 
thereon, but lias sold a part of the goods exceeding in value the payment 
made, and has thus rendered It impossible for the seller to rescind as to 
the entire purchase, such seller is not bound to return or tender back the 
payment received as a condition précèdent to the maintaining of replevin 
for the goods remainlng unsold. 

This VFas an action of replevin by the John V, Farwell Company 
against George Hilton, assignée, and others, to recover goods pur- 
chased by defendant's assigner under fraudulent représentations. 
Heard on motion by plaintifl for judgment non obstante veredlcto or 
for new trial. 

Thompson, Harshaw & Thompson, for plaintiff. 
F. W. Houghton, for défendants. 

SEAMAN, District Judge. The action is replevin for goods pur- 
chased by the assigner under fraudulent représentations which in- 
duced the sale, and the verdict is spécial, rendered by direction of the 
court, flnding in favor of the défendants for the value of ail goods pur- 
chased on and prior to March 23, 1897, and in favor of the plaintiff 
for ail the goods which were purchased after that date. The direc- 
tion of a verdict in favor of the défendants for the value of the goods 
covered by the earlier purchases was founded wholly upon the view 
that replevin could not be maintained because payments had been made 
and accepted by the plaintifl to the amount of $1,411, — which were 
made generally upon account and were clearly applicable to the first 
purchase of goods, embracing the invoices down to and including 
March 23, 1897, — and there was neither return nor tender of the 
amount so paid; and this, notwithstanding the undisputed fact that 
goods had been sold from such purchases by the assigner prior to his as- 
signment in excess of the amount so paid. If this view of the law 
was correct, or even if it appears to be supported by the weight of au- 
thority, the verdict should not be disturbed, as I should deem it proper 
to leave it for détermination on writ of error, if I entertained serious 
doubt as to the doctrine applicable in such case. But an examination 
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of the authorities cited for and against the proposition, and considéra- 
tion of the grounda which lie at the foundation of the gênerai and 
well-settled rule that the statu quo must be restored before rescission 
of the contract can be made operative, convince me that the case in 
that regard is within one of the recognized exceptions to the rule ; and 
that tender of the amount paid on account of the purchases was net 
essential to rescission, the condition précèdent for replevin of the 
goods remaining on hand, because it appears beyond dispute that 
goods included in the same purchase, and not found, had been sold by 
the vendee exceeding the aggregate of such payments, both in the in- 
voice value and in the amount realized from such sales. 

The gênerai doctrine clearly prevails that a voidable contract cannot 
be rescinded in part while afiirmed as to the residue ; that the right to 
treat the transaction as though no contract were entered into does not 
allow the rétention of any advantages derived under the contract re- 
lation. The authorities recognize exceptions to this rule, although 
the broad exception stated in Parsona on Contracts as to ail cases 
in which fraud constitutes the ground for rescission does not appear 
to hâve found acceptànce. But the transaction in question is, in 
my opinion, entitled to exception as a whole by reason of the sales 
by the vendee ont of his fraudulent purchase, as the severance is 
his act, depriving the defrauded vendor of any opportunity to exer- 
cise his élection to rescind as to such goods; and the remittances sent 
to the vendor, being received before discovery of the fraud and within 
the invoice value, are justly applicable to the conversion by Vay 
of indemnity, and its rétention will not, under the circumstances, be 
treated as ratification of the contract. Assuming, as it must be as- 
sumed hère, that the purchase was effected through the fraudulent 
représentations of the vendee, he mâde thèse sales in perpétuation of 
that fraud. To retum to him the amount so paid over would operate 
as a premium upon fraud, giving him ail the benefits at the expense 
of the defrauded party. Instead of restoring the statu quo, such re- 
quirement would aggravate the injury and contravene the purposes 
of the rule. In Sisson v. Hill, 18 K I. 212, 26 Atl. 196; Sloane v. 
Shiffer, 156 Pa. St. 59, 27 Atl. 67; Schofield v. Shiffer, 156 Pa. St. 65, 
27 Atl. 69; Shoe Oo. v. Trentman, 34 Fed. 620; and other cases cited 
on behalf of the plaintiff, — similar questions were clearly presented, 
and repayment or tender was held unnecessary to effect rescission; 
and I am of opinion that the conclusions there reached are within, and 
not opposed to, the current of authority, notwithstanding the note 
to that effect appended to Sisson v. Hill (R. I.) in 21 Lawy. Eep. 
Ann. 207 (s. c. 26 Atl. 196). The case of Thompson v. Peck, 115 Ind. 
512, 18 N. E. 16, cited as holding contra, is clearly distinguishable in 
the fact that the entire considération which was paid or received 
upon two separate contracts was retained (the notes being held prima 
facie payment in that state), while the verdict gave recovery for goods 
derived under ail the contracts of purchase indiscriminately. Clearly, 
no ground was estabUshed for the exception of such transactions from 
the nile. Neither Stuart v. Hayden, 36 U. S. App. 462, 18 C. C. A. 618, 
and 72 Fed. 402, nor the other authorities cited by défendants, seem to 
me applicable upon the state of facts shown in this case. I am con- 
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strained, therefore, to the opinion -that the verdict must be set aside; 
and it is se prdered. 

The motion for judgment non obstante veredicto must be denied, 
as the case is not, in my opinion, within the line to which such ac- 
tion is applicable. Neither is the verdict in such shape that the 
finding in question can be disregarded, and judgment be entered for 
the plaintifif as to the value of the goods in the first purchase. Let 
orders be entered accordingly. 



KAVANAGH y. OMAHA LIFE ASS'N. 
(Circuit Court, N. D. lUinois, N. D. December 13, 1897.) 

1. Corporations — Consoudation — Liabilitt for Contracts. 

A foreign corporation which bas attempted to consolidate with an Illinois 
corporation does not thereby become liable at law for the latter's debts, 
since there is no statutory authorlty for such consolidation. 

2. Samb. 

Rev. St. III. 1897, c. 32, | 65, which provides that, in case of consolida- 
tion of corporations, the Consolidated company shall be liable for the debts 
of the original companies, does not itself authorize consolidations, and only 
applles to cases of consolidation otherwise authorized. American Loan & 
Trust Co. V. Minnesota & N. W. E. Co., 42 N. E. 153, 157 111. S41, followed. 

At Law. On démarrer to déclaration. 

Assumpsit by Nellie Kavanagh against the Omaha Life Associa- 
tion. 

K. M. Landis, for plaintiff. 
Wm. A. Bail, for défendant. 

GROSSCUP, District Judge (orally). The action is to recover on a 
policy of |2,000, issued by the Life Mutual Association, a corporation of 
Illinois, upon the life of Kavanagh. The déclaration, in effect, sets 
forth the issuance of the policy, its performance by the insured during 
his lifetime, his death, and the conséquent maturing of the policy as 
against the Mutual Association of Illinois. It further charges that, 
subséquent to the death of the défendant, the Omaha Life Associa- 
tion, a corporation under the laws of Minnesota, Consolidated with 
the Illinois corporation. The second count of the déclaration, aver- 
ring ail the other particulars, except the fact of consolidation, avers 
the obtaining of amended articles of incorporation by the Minnesota 
corporation, whereby it was authorized to assume the risks and 
reinsurance of other life insurance companies, corporations, associa- 
tions, etc., and avers also the transference, in pursuance of the 
amended articles, of the membership of the Illinois Association to 
the Minnesota Association. 

There is no statute of the state of Illinois expressly authorizing 
the consolidation of a domestic corporation with a foreign corpora- 
tion. On the contrary, in those provisions of the statute relating 
expressly to consolidation there is a prohibition against the consoli- 
dation of a domestic with a foreign corporation. Section 6.5, c. S2, 
Eev. St. 111. 1897 (passed in 1867), provides that, in ail cases when 
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any company or corporation chartered or organized under the laws 
of this State shall consolidate its property, stock, or franchises with 
any other company, such Consolidated company shall be liable for 
ail the debts of each company included in the consolidation. The 
suprême court of Illinois, in construing this section (American Loan 
& Trust Co. T. Minnesota & N. W. R. Co., 157 111. 641, 42 N. E. 153), 
ruled that this section does not, either expressly or impliedly, au- 
thorize consolidations, and is meant only to flx liability in case of 
consolidations otherwise authorized. There is theref ore in this state 
no law authorizing the consolidation of the two insurance companies. 
But the défendant in this case is not liable to the complainant ex- 
cept by virtue of its own contract, assuming liability, or by virtue 
of some law of the land imposing the same. There is no averment 
of a contract in the déclaration, and there can be no statutory lia- 
bility unless there has been a légal consolidation. Manifestly, sec- 
tion 65 relates only to làwful consolidations. Inasmuch as there can 
be no légal consolidation without statutory authority so to do, and 
there is no statutory authority to consolidate a domestic with a 
foreign corporation, there is, by virtue of section 65, no légal lia- 
bility imposed upon the défendant In a court of law, theref ore, 
the déclaration makes out no case against the défendant. It is true 
that associations of this character hâve no assets, except the member- 
ship, upon whom assessments can be levied ; and that the transf er 
of Buch membership, after the maturing of a policy, is, in effect, the 
transference of the source out of which the policy alone can be paid. 
The plaintiff, having recovered judgment against the Illinois corpora- 
tion, may hâve a remedy in equity against the transferred asset or 
assessable membership; but that, on the motion under considération, 
is not pertinent. The demurrer to the déclaration will be sustained. 



DHXTER, HOETON & CO. v. SATWAKD et al. 
(Circuit Court, D. Washington, N. D. December 20, 189T.) 

1. ScPEBSBDEAS Bond— Liability oi- Sureties— -Jddgmbnt tn Rem. 

The liability of sureties on a supersedeas bond given by a défendant for 
détérioration of attached property, taxes accruing thereon, and the expense 
of keeping pending proceedings for revlew of the judgment, is not afïected 
by the fact that there was no Personal judgment against the défendants, 
where there is a deficiency remainlng on the amount found due the plain- 
tiff after sale of the property. 

8. Same — Dépense— Paildrb to Pebfbct Appeal. 

That a plaintiff in error failed to take the proper steps to give the appel- 
late court jurisdiction is no défense to liability on his supersedeas bond. 

8. J0DGMENT — ReS JuDICATA— ACTION ON SuPERSEDBAS BOND. 

An order denying a motion for judgment against the surettes for the pen- 
alty named In a supersedeas bond is not a bar to an original action on 
such bond as to the damages held by the opinion rendered to be within its 
terms. 
4 Same — Vamditt — Failurk of Record to Show Jdrisdiction on Removai, 

When a circuit court of the United States retains a cause removed from 
a State court, and it proceeds to judgment, the parties appearing, and the case 
la carried to the circuit court of appeals, which renders a décision on the 
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merits, and Issues a mandate dlrectlng the manner of further proceedinga 
by the circuit court, the judgment of the appellate court is binding on the 
parties and the circuit court unless it is Impossible to give it efflect without 
violatlng the constitution, and the circuit court cannot déclare it void in a 
collatéral action, though the record fails to show the facts necessary to 
warrant the removal. 

This is an action by Dexter, Horton & Oo., a corporation, against 
W. P. Sayward, Malcolm McDougall, and Mary McDougall, on a su- 
persedeas bond. Heard on demurrer to tbe answer. 

Blaine & De Vries, for plaintiff. 

Alfred Battle and Donworth & Howe, for défendants, 

HANFOED, District Judge. This action is ancillary to the case of 
Dexter Horton & Co. t. Sayward (No. 135, in this court), and is founded 
upon a Bupersedeas bond executed by the défendants, and filed in the 
original case, to stay exécution upon the judgment pending a hearing of 
the cause in the circuit court of appeals. This court has heretofore 
ruled, upon a motion in the original case, that the obligors did not, 
by said bond, become liable for the judgment, but only for costs and 
damages, including any loss to the plaintiff by détérioration in value 
of the property under attachment in the original case, and acctunu- 
lation of taxes on said property during the time exécution was 
stayed. 79 Fed. 237. As the damages could not be properly ascer- 
tained in a proceeding by motion in the original case, the plaintiff 
commenced this action, alleging in its complaint that, after the judg- 
ment of this court had been afflrmed by the circuit court of appeals 
(19 C. C. A. 176, 72 Fed. 758), and the issuance of its mandate by the 
appellate court, the property theretofore held under attachment was 
sold for the sum of f 38,817.11, under a writ of exécution, leaving a 
deflciency upon the judgment exceeding the amount of the penalty of 
the bond sued on herein; that during the pendency of the case in 
the appellate court the costs and expansés of keeping the attached 
property in the custody of the marshal amounted to the sum of 
$3,834, and the market value of the property depreciated in the sum 
of 1100,000, and there was dépréciation in value for want of repairs 
to an amount exceeding |30,000, and taxes accrued to the amount of 
111,000; and that the costs taxed in plaintifl's favor in the circuit 
court of appeals, amounting to f20, hâve not been paid. By their 
answer, the défendants Malcolm McDougall and Mary McDougall, 
who executed the supersedeas bond as sureties, hâve set up four sep- 
arate affirmative défenses as follows: (1) That the défendant Say- 
ward is, and was during the pendency of the original action, nonresi- 
dent of, and absent from, the state of Washington; that the sum- 
monS in said cause was not served upon him personally, and that his 
appearance in said action was spécial, and only for the purpose of 
protecting his property in this state, which was attached in said ac- 
tion; and that the court did not acquire jurisdiction to render a Per- 
sonal judgment against said défendant. (2) That the circuit court 
of appeals never acquired jurisdiction of said action, for the reason 
that the writ of error therein was not flled in the office -of the clerk 
of this court. (3) That the issues tendered by the complaint in this 
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action were fully adjudicatedand finallj determined by the ruliog of 
this- court upon the motion made in the original action for a defl- 
ciency judgment against the obligors upon the bond sued on herein. 
(4) That the original action by the plaintiiï against the défendant 
Sayw'ard was commenced in the superior court of the state of Wash- 
ington for King county; that said défendant filed a pétition and bond 
for removal of said action int» this court; that said superior court 
made an order denying the prayer of said pétition, and refused to sur- 
render its jurisdiction; that said défendant then procured a certi- 
fled transci'ipt of the record, and âled ihe same in this court; that 
writs of attachment were issued out of said superior court, and prop- 
erty of the défendant was levied upon by the sheriff, to whom said 
writs were directed, which property waa, after the flling of said tran- 
script in this court, delivered by said sheriff into the custody of the 
tJnited States marshal; that the debt for the recovery of which said 
action was brought accrued in favor of the flrm of Harrington & 
Smith, composed of William A. Harrington, a citizen of the state of 
Washington, and Andrew Smith, a citizen of the state of Oalifornia, 
of which state the défendant William P. Sayward was also a citizen 
at the time of the commencement of said action ; that the right of 
action to recover said debt was assigned by Harrington & Smith to 
the plaintiff ; that said original action was not removable from said 
superior court into this court for the reason that this court would not 
hâve had original jurisdiction, if no assignment of the right of action 
had been made. because one of the assignors and said défendant Say- 
ward were, at the time of the commencement of said action, citizens 
of the same state ; that the records in the superior court show that 
the plaintiff commenced said action as assignée, and that it does not 
appear by the pétition for removal of said action into this court, nor 
in any part of the record of the superior court, that there was any 
diversity of citizenship between the assignors of said right of action 
and the défendant Sayward; and that said superior court was never 
devested of its jurisdiction, and this court never acquired jurisdiction 
of said action. To each of thèse affirmative défenses the plaintiff 
has demurred. 

The first three défenses appear to me to be without merit. The 
flrst questions the validity of the judgment in the original action, re- 
garding it merely as a personal judgment against the défendant Say- 
ward. But the judgment is in rem against the attached property, 
as well as in personam. Without having jurisdiction to render a Per- 
sonal judgment, a court within this state, having superior and gên- 
erai jurisdiction, may render a valid judgment in an attachment suit 
which will be binding upon nonresident and absent défendants, so far 
as to subject property of such défendants situated within this state 
to the process of the court, and direct a sale thereof for the nayment 
of debts. The liability of the défendants is created by the bond 
which they signed, and is not dépendent upon the validity of the 
judgment as creating a personal liability of the défendant Sayward. 
Even though he might not be, by force of the judgment, liable for any. 
deflciency remàining after a sale of the attached property and appli- 
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cation of the proceeds to the payment of the judgmeDt, stîll, if the 
plaintliï sustained loss by the détérioration or destruction oî the at- 
tached property, or the accumulation of taxes thereon, the obligors 
are, by the terms of their bond, liable to the plaintifî for such losses. 

But few words are required to dispose of the second défense. If 
the défendant Sayward failed to cause eiverytliing to be done neces- 
sary to lodge the case in the circuit court of apjpeals, then he did not 
prosecute bis writ of error to effect, and that failure constitutes a 
breach of the obligation which the défendants entered into, and ren- 
ders them liable. 

The ruling upon the motion in the original case for a deflciency 
judgment against the obligors on this bond is certainly no bar to the 
prosecution of this action for the recovery of such damages as, by the 
opinion rendered upon the hearing of that motion, this court held to 
be within the indemnity of the bond. The plaintiff may be claim- 
ing too much. But the complaint is not, for that reason, obnoxious 
to a gênerai demurrer. 

The argument to sustain the fourth défense is that the superior 
court did hâve undoubted jurisdiction of the original case; that said 
court could not be devested of its jurisdiction by removal of the cause 
into the fédéral court in any manner other than as provided by the 
statute; that no inquiry into or ascertainment of facts not shown 
by the record at the time of removal of the cause can be presumed, 
for the transfer of jurisdiction from one court to the other cannot 
take place until the record shows that the steps necessary to effect 
the transfer hâve been taken in accordance with law, and, as two 
courts cannot hâve jurisdiction of the same cause at the same time, 
no act of the parties, or proceedings in the fédéral court, can croate 
fédéral jurisdiction until the state court has been devested of its 
jurisdiction. The défendants are fortified in their position by déci- 
sions of the suprême court holding that in cases removed from state 
courts into United States circuit courts the facts essential to the 
right of removal must be shown aifirmatively by the record, before 
the removal takes place; that a def active record deprives a United 
States circuit court of jurisdiction of a case removed from a state 
court, even though the necessary facts do exist; and its final judg- 
ment, although rendered after tJie parties hâve voluntarily submit- 
ted their cause to its détermination, is coram non judice. Amory v. 
Amory, 95 U. S. 186; Insurance Co. v. Pechner, Id. 183; Stoné v. 
South Carolina, 117 U. S. 430, 6 Sup. Ct. 799; Carson v. Hyatt, 118 
U. S. 279, 6 Sup. Ct. 1050; Metcalf v. Watertown, 128 U. S. 586, 9 Sup. 
Ct. 173; Stevens v. Nichols, 130 U. S. 230, 9 Sup. Ct. 518; Cre- 
hore V. Eailway Co., 131 U. S. 240, 9 Sup. Ct. 692; Jackson v. Allen, 
132 U. S. 27, 10 Sup. Ct. 9 ; Graves v. Corbin, 132 U. S. 571, 10 Sup. 
Ct. 196. The argument for the défense also assumes that ail removed 
cases, where the record does not show aflirmatively that the United 
States court did hâve jurisdiction, are in the same situation as oases 
wherein the record does show afflrmatively that the court did not 
hâve jurisdiction. It is insisted that there is a wide distinction to 
be observed between causes commenced originally in a United States 
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circuit court and cases wliich were originally commenced in a state 
court; that in the former, if the record is silent, jurisdictional facts 
may be presumed to exist, but in the latter the fédéral jurisdiction 
dépends enth*ely upon a sufflcient record showing afiirniatively the 
facts necessary to warrant removal of the cause from the state court 
into the fédéral court. And it is shown by the décisions of the su- 
prême court that, where it appears afflrmatively by its own record 
that a court did not hâve jurisdiction of the cause, its judgment is 
not merely voidable, but is an absolute nullity. Galpin v. Page, 18 
Wall. 350; Windsor v. McVeigh, 93 U. S. 277; Pennoyer v. Keflf, 95 
U. S. 714; Settlemier v. Sullivan, 97 U. S. 444; In re Ayers, 123 U. 
S. 443, 8 Sup. et. 164; In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482; 
Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841. It is also shown by 
the décisions of the suprême court that, where the plaintiff sues as 
assignée of a chose in action, if the fédéral jurisdiction dépends 
upon diversity of citizenship of the parties, it is necessary to show 
the citizenship of the assignors as well as the parties to the suit, and, 
unless it appears by the record that the suit might hâve been prose- 
cuted in the fédéral court it no assignment or transfer of the cause 
of action had been made, the record is insufficient to show jurisdiction 
in a fédéral court. Metcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct. 
173; Parker v. Ormsby, 141 U. S. 81, 11 Sup. Ct. 912; Plant Inv. 
Co. V. JacksonviJJe, T. & K. W. Ey. Co., 152 U. S. 71, 14 Sup. Ct. 483. 
In the case of Elliott v. Peirsol, 1 Pet. 328-342, the suprême court 
gave this rule: 

"Where a court has jurisdiction, It lias a right to décide every question 
which occurs in the cause; and, whether its décision be correct or otherwise, 
Its judgment, until reversed, is regarded as binding in every other court. But, 
if it acts wlthout authority, its judgments and orders are rega,rded as nullities. 
They are not voidable, but simply void, and form no bar to a recovery sought 
even prior to a reversai In oppositloD to them. They constitute no justifica- 
tion, and ail persons concerned In executlng such judgments or sentences are 
considered in law as trespassers." 

That décision has been cited many times in the subséquent décisions 
of the suprême court, and the rule in the same words has been re- 
peated and approved in Hickey v. Stewart, 3 How. 750-763; William- 
son V. Berry, 8 How. 495-565; Thompson v. Whitman, 18 Wall. 457- 
471; Ee Sawyer, 124 U. S. 200-225, 8 Sup. Ct. 482. The rule, as 
quoted and as applied In the cases ref erred to, is a mandatory déclara- 
tion of the law by the highest court in the country, and is broad 
enough to sweep every judgment of every court of every rank assum- 
ing to act without lawful jurisdiction of the parties whose rights are 
involved or of the subject-matter of the controversy, whether the 
defect of jurisdiction appears alHrmatively on the face of the record 
or is shown in a collatéral proceeding by proof aliunde. In the 
récent décision of the suprême court in the case of Guarantee Trust 
& Safe-Deposit Co. v. Green Cove Springs & M. E. Ce, 139 U. S. 137- 
151, 11 Sup. Ct. 516, Mr. Justice Brown, in the opinion of the court, 
quotes with approval from the opinion in Williamson v. Berry as fol- 
lows: 

"It is an equally settled rule of jurisprudence that the jurisdiction of any 
court exereising authority over a subject may be inquired into in every otber 
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court when the proceedlngs in tbe former are relied upon and brought before 
the latter by a party claiming tiiè benefit of such proceedings. The rule pre- 
valls whether the decree or judgment has been given in a court of admiralty. 
chancery, eeclesiastical court, or court of common law." 

The foregoing propositions, and the décisions of the suprême court 
supporting the same, corne very near to closing up every way of 
esc^pe from the conclusion that the judgment of this court, notwith- 
standing its afBrmance by the circuit court of appeals, is an absolute 
nullity; and, if so, the défense is good, for, if the judgment is a nul- 
lity, then the plaintiff cannot be heard to say that it has been dam- 
aged by delay in exécution of the judgment, or by détérioration of the 
attached property during the time of such delay. 

Some of the décisions of the suprême court in which judgments ren- 
dered without jurisdiction are treated as nullities are based upon the 
fundamental prin,ciple of jurisprudence that no person can be de- 
prived of his possessions or rights by légal process until after notice 
to him of the proceedings against Mm, and reasonable time and oip- 
portunity for him to be heard upon the merits of his case has been 
allowed. In a case where, by the record of the court, it appears that a 
party not actually appearing, nor within the territorial limits of its 
jurisdiction, and not served personally with notice of the pendency 
of the action, and the procédure prescribed by statute for obtaining ju- 
risdiction of the person by constructive service has not been strictly 
foUowed, a judgment against such party is a nullity, because no effect 
can be given to it without violating the constitutional guaranty that no 
person shall be deprived of life, liberty, or property without due 
process of law. This is the doctrine of the décisions in Galpin v. 
Page, Pennoyer v. Neff, and Settlemier v. Sullivan. For the same 
reason, when a party against whom proceedings hâve been instituted, 
or whose property has been seized in a suit in rem, appears for the 
purpose of defending himself or his property, and the court refuses 
to permit him to answer, or be heard upon the merits of his cause, 
a judgment of the court in such proceeding, after such déniai of a 
heâring, is void, and not entitled to respect under any circumstances. 
This is the doctrine of the décisions in Windsor v. McVeigh and in 
Hovey v. EUiott. Other décisions seem to hâve been shaped by other 
express provisions of the constitution. For instance, the case of In 
re Ayers is a case in which the suprême court held a judgment of the 
United States circuit court for the Eastern district of Virginia, grant- 
ing an injunction against the attorney gênerai of the state of Virginia 
to restrain the'bringing of certain suits for the collection of taxes, 
to be absolutely void for the reason that the suit in which the injunc- 
tion was granted was in fact and in law a suit against the state of 
Virginia, "jurisdiction to entertain which is denied by the eleventh 
amendment to the constitution, which déclares that the judicial power 
of the United States shall not be construed to extend to any suit in 
law or equity commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any 
foreign state." The case did not tum upon a mère question of prac- 
tice, but the suprême court felt called upon to give effect to the 
amendment by declaring a judgment to be void, because the court at 
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tempted to exercise jurisdiction contrary to the express déclaration 
of the constitution. 

TÉere is room to distinguish the case at bar from the cases in 
which, on constitutional grounds, judgments of courts of superior 
jurisdiction hàre been held to be void when assailed coUaterally; 
but I am unabje to décide that the fourth défense pleaded in the 
défendants' answer is not, in law, a bar to the présent action, and 
claim that the décision can be squared with the severe rule given 
by the suprême court in Elliott v. Peirsol ; nor can I ând in the déci- 
sions of the suprême court any good reason to assign for excepting 
this case from that rule. Yet I feel compelled, by considération of 
other décisions of the suprême court, to sustain the demurrer. I 
can only say that in Elliott v, Peirsol, and the cases which foUow it, 
the analogy to the case under considération is not sa close or perfect, 
as I flnd in the cases hereafter referred to, which are décisions 
of the suprême court, not OTerruled, and as binding upon this court 
as any of the décisions of that court. The case of Des Moines Nav. 
& R. Co. V. lowa Homestead Co., 123 U. S. 552-559, 8 Sup. Ct. 217, 
was a suit brought by the lowa Homestead Company against the Des 
Moines Navigation & Railway Company to recover certain taxes which 
formed part of the subject-matter of the litigation in a case between 
the same parties which had proceeded to a flnal decree in the United 
States circuit court for the district of lowa, and to a hearing in the 
suprême court of the United States, resulting in affirmance of said 
decree. Homestead Co. t. Valley E. E., 17 Wall. 153. The railroad 
Company set up the decree in its favor in the first suit as a bar to 
the action, and to that défense the homestead company replied "that 
the decree or judgment referred to is nuU and void, for the reason 
that the courts of the United States had no jurisdiction of said suit, 
and no légal power or authority to render said decree or judgment." 
The foUowing extracts from the opinion of the court, by Chief Justice 
Waite, présent the exact question in the case, the décision thereof , the 
gpounds upon which it rested, and the authorities relied upon : 

"The précise question we hâve now to détermine is whether the adjudication 
by this court, under such cireumstances, of the matters then and now at issue 
between the homestead compaiiy and the navigation and railroad company wa.s 
absolutely void for want of jurisdiction. The 'point is not whether it was 
error in the circuit court to talie jurisdiction of the suit, or of so much of it as 
related to the navigation and railroad company origlnaliy, but as to the binding 
effect of the decree of this court so long as It remains in force, and Is not ju- 
dicially annuUed, vacated, or set aslde. • • * It was settled by this court 
at a very early day that, although the judgments and decrees of the circuit 
courts might be erroneous, If the records failed to show the farts on which the 
jurisdiction of the court rested, such as that the plalntiffs were cltizens of dif- 
férent States from the défendants, yet that they were not nulllties, and would 
blnd the parties untll reversed, or otherwise set aside. In Skillern'g Bx'rs v. 
May's Ex'rs, 6 Cranch, 267, the circuit court had talcen jurisdiction of a suit, 
and rendered a decree. ïhe decree was reversed by this court on appeal, and 
the cause remanded, with directions to proceed in a partlcular way. When 
the case got back, It was discovered that the cause was 'not within the ju- 
risdirtion of the court,' and the judges of- the circuit court certified to this 
court that they were opposed in opinion on the question whether It could be 
dismissed for want of jurisdiction after tliis court had acted thereon. To 
that question the following answer was certified back: 'It appearing that the 
merits of the cause had been finally deeided in this court, and that its mandate 
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required only tlie exécution of its decree, It Is the opinion of thîs court that the, 
circuit court is bound to carry that decree into exécution, altiibugh the juris- 
dlction of that court be not alleged in the pleadings.' That was in 1810. In 
1825. McCormick v. SuUivant, 10 Wheat. 192, was decided by thls court. There 
a devTee in a former suit was pleaded in bar of the action. To tliis a replica- 
tlon was flled, alleging that the proceedings in the former suit were coram 
non judlce, the record not showing that the complainants and défendants in 
that suit were citizens of différent states; but this court held on appeal that: 
'The courts of the United States are courts of llmited, but not Inferior, juris- 
diction. If the jurisdiction be not alleged in the proceedings, their judg- 
ments and decrees may be reversed for that cause on a writ of error or appeal, 
but, until reversed, they are conclusive between the parties and their privies. 
But they are not nullities.' There has never been any departure from this 
rule. It is said, however, that thèse décisions apply only te cases where the 
record simply fails to show jurisdiction. Hère it Is clahned that the record 
shows there could be no jurisdiction, because it appears afflrmatively that the 
navigation and railroad Company, one of the défendants, was a citizen of the 
same state vrith the plalntlff. But the record shows with equal distinctne^ 
that âll the parties were actiially before the court, and made no objectloû to 
its jurisdiction. The act of 1867, under which the removal was had, provlded 
that, when a suit was pendlng in a state court, 'in which there is a controversy 
between a citizen of the state In which the suit is brought and a citizen of an- 
other state, * • » such citizen of another state, * • * if he wîU make 
and file an afadavit stating that he hasr reason to and does believe that, from 
préjudice or local influence, he wiU not be able to obtain justice in such state 
court, may * • • file a pétition in such state court for the removal of the 
suit' into the circuit court of the United States; and, when ail things haye 
been done that the act requires, 'it shall be • * * the duty of the stlàte 
court to * * • proceed no further wlth the suit'; and, after the record Is 
entered in the circuit court, 'the suit shall then proceed in the same manner 
as if it had been brought there by original process.' In the suit now under 
considération there was a separate and distinct controversy between the plain- 
tifC, a citizen of lowa, and each of the citizens of New York, who were de- 
fendants. Bach controversy related to the several tracts of land elaimed by 
each défendant Individually, and not as Joint owner with the other défend- 
ants. Three of the citizens of New York caused to be made and flled the nec- 
essary affldavlt and pétition for removal, and thereupon— by common con- 
sent, apparently— the suit as an entirety was transferred to the circuit, court 
for final adjudication as to kll the parties. The plaintiff, as well as the de^ 
fendants, appeared in the circuit court without objection, and that court pro- 
ceeded as if its authority in the matter was complète. Whether, in such a 
case, the suit could be removed, was a question for the circuit court to dé- 
cide when it was called on to take jurisdiction. If it kept the case when It 
ought to hâve been remanded, or if it proeeeded to adjudicate upon matters in 
dispute between two citizens of lowa when It ought to hâve conflned Itself to 
those between the citizens of lowa and the citizens pf New York, Its final 
decree in the suit could hâve been reversed, on appeal, as erroneous; but the 
decree could not hâve been a nuUity. To détermine whether the suit was re- 
movable in whole or in part or not, was certalnly withln the power of the 
circuit court. The décision of that question was the exercise, and the right- 
ful exercise, of jurisdiction, no matter whether in favor of or agalnst taking 
the cause. Whether its décision was rlght, in this or any other respect, was 
to be finally determined by thls court on appeal. As the circuit court enter- 
tained the suit, and this court, on appeal, implieidly reeognized Its right to do 
so, and proeeeded to dispose of the case finally on its merits, certalnly our de- 
cree cannot, in the light of prier adjudications on the same gênerai question, 
be deemed a. nullity. It was, at the time of the trial in the présent case in the 
court below, a valid and subsisting prior adjudication of the matters in con- 
troversy. binding on thèse parties, and a bar to this action." 

In Dowell v. Applegate, 152 U. S. 327, 14 Sup. Ct. 611, and Evers v. 
Watson, 156 U. S. 531, 15 Sup. Ct. 430, the décision in the case of 
Des Moines Xav. & R. Co. v. lowa Homestead Ce, and the earlier àe- 



S04 84 FBDBRÂL REPORTER. 

cisions of the suprême court tlierein cited, haTe been reafflrmed. 
Hère is a continuous line of décisions of the suprême court extending 
from the days of Marshall to the présent time, from whioh we may 
fairly deduce the foUowing ruies: The circuit courts of the United 
States hâve jurisdiction to décide questions as to their own jurisdic- 
tion in cases removed from state courts, and the décision of such ques- 
tions by a court which has jurisdiction of the parties, if erroneous, is 
nevertheless binding upon the parties until set aside or reversed by an 
appellate court, or by an order in a proper proceeding in the same 
court. Ihe judgment of a circuit court of the United States in a case 
removed from a state court is binding upon the parties to the same 
estent as it would be if the case had been commenced therein by 
original process ; and aftei- a circuit court in such a case has enter- 
tained jurisdiction, and proceeded to a final judgment, and the case 
has been carried to an appellate court, and a décision rendered therein 
upon the merits of the controversy, and after a mandate has been 
issued, directing the manner of further proceedings in the circuit court, 
the décision of the appellate court is binding and conclusive upon the 
parties and upon the circuit court. While it is true that a court may 
not, by its own judgment, create jurisdiction in its favor which the 
law has not conferred, and while the parties cannot, by their consent, 
confer jurisdiction upon a court, it is nevertheless true that, after 
parties hâve voluntarily submitted a cause for détermination upon its 
merits, to a court of superior, although limited, jurisdiction, the sub- 
mission of the cause, and the final judgment of the court, together, do 
estop the parties from denying in a collatéral proceeding that it had 
jurisdiction, except in cases where it is impossible to give effect to the 
judgment without violating the constitution. In an opinion of the 
suprême court by Chief Justice Waite, not found in the officiai reports, 
it was held that a party on whose application a case was removed into 
a United States circuit court could not raise objections to such re- 
moval. Seward v. Gomeau, 26 Lawy. Co. Ed. 438. This rule of 
estoppel is also supported by the décision of the suprême court in an 
opinion by Chief Justice Chase in the case of Bushnell v. Kennedy, 9 
Wall. 387-394. In the présent case this court cannot deny its juris- 
diction to render the judgment referred to in plaintiff's complaint 
without treating as a nullity the mandate of the circuit court of ap- 
peals for the Ninth circuit. An inferior court cannot présume to 
déclare the judgment of an appellate court upon the merits of the 
cause to be void for want of jurisdiction, and on that ground disregard 
its mandate, without bringing the administration of justice into utter 
disrepute. Skillem's Ex'rs v. May's Ex'rs, 6 Cranch, 267; Living- 
ston V. Story, 12 Pet. 339; Chaires v. U. S., 3 How. 511; Whyte v. 
Gibbes, 20 How. 541. For thèse reasons, I hold the facts set forth in 
the fourth défense to be insufflcient to constitute a bar to this action. 
The démarrer to ail of the afQrmative défenses in the answer is sus- 
tained. 
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TEXAS & P. RY. CO. v. CLAYTON et al. 
(Circuit Court of Appeals, Second Circuit December 8, 1897.) 

1 Carrier of Freiuht— Loss of Goods— Delivkrt to Connecting Carrier. 
A rallroaâ company received certain cotton for shlpment over its road and 
a Connecting steamshlp Une. It owned a wharf at the point of connection, 
on which It deposited the cotton, and from whleh, according to usage between 
the two carriers, the steamshlp company loaded frelght Into Its vessels, 
belng notlfled when goods were received for transfer to Its Une, and such 
goods belng checksd eut by a clerk of the railroad company, after which a 
receipt was taken for the same. The steamshlp company was notlfled ot 
the arrivai of the cotton, and requested to remove it as soon as practicable; 
tut, before it had done so, the cotton was burned, without fault or négli- 
gence on the part of the railroad company. Beld, that there had been no 
dellvery from the railroad to the steamshlp company, which had acquired 
no right of control over the cotton. 

2. Same— LiABiLiTY as Wakbhouseman. 

Under such circumstanees, the railroad company oannot be considered as 
havlng ceased to hold the cotton as a carrier, and to hâve beeome a ware- 
houseman, it havlng done nothlng evldenclng such an intention. 

In Errop to Circuit Court of the United States for the Southern 
District of New York. 

Action by Clayton and another against the Texas & Pacific Eail- 
way Company to recover the value of cotton destroyed after its deliv- 
ery to the défendant as a carrier. There was a judgment for plain- 
tiffs on a verdict directed by the court, and défendant brings error. 

Rush Taggart and Arthur H. Masten, for plaintiff in error. 
Evarts, Choate & Beaman and Treadwell Cleveland, for défendants 
in error, 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment which was entered 
upon a verdict directed in favor of the plaintiffs upon the trial. The 
action was brought to recover damages alleged to hâve been sustained 
by the plaintitîs by the burning of 467 baies of cotton on the 12th 
of November, 1894, at Westwego, in the state of Louisiana. 

The facts established upon the trial were that the plaintiffs, co- 
partners, at Liverpool, England, by the stvle of Newall & Clayton, 
through their agents, Castner & Co., at Bonham, Tex., delivered in Oc- 
tober, 1894, to the défendant, four lots of cotton for transporta tion ; 
the contract being evidenced by four bills of lading, identical in form 
except as to the number of baies, the marks on the cotton, and the 
numbers of the bills of lading. The material parts of the bills of lad- 
ing were as follows: 

"Received by the Texas & Pacifie Rallway Co., • * • of Castner & Co., 
for delivery to shippers' orders, or their aasigns, at Liverpool, England, he or 
they paying freight and charges as per margln, baies of cotton [hère foUow the 
number of baies and the marlîs]. From Bonham, Texas, to Liverpool, England. 
Route via New Orléans and the Elder & Demster & Co. Steamshlp Ldne [hère 
foUow the amount of freight and advance cliarges], upon the followlng terms 
and conditions, which are f uUy assented to and accepted by the owner, viz. : (1) 
That the liability of the Texas & Pacific Rallway Company in respect to sald 
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cotton, and nnder thls contract, is llmlted to Its own Une of rallway, and wiU 
cease and Its part of thls cottract be fully performed upon delivery of sald 
cotton to Its next Connecting carrier; and in case of any loss, détriment, or dam- 
age done to or sustained by sald cotton before Its arrivai or delivery at its final 
destination, wbereby any légal llability Is incurred by any carrier, that carrier 
alone sliall be held Jiable therefor in whose actual custody the cotton shall 
be at the time of such damage, détriment, or loss. * • * (6) That the 
sald cotton shall be transported from the port of New Orléans to the port 
of Lîverpool, England, by the Elder, Demster & Co. Steamship Llne, and v?ith 
liberty to ship by any other steamship or steamship line; and that, upon de- 
livery of said cotton to said océan carrier at the aforesald port, this con- 
tract Is accomplished; and thereupon and thereafter the said cotton shall 
be subjeet to ail the terms and conditions expressed in the bills of lading and 
master's receipt in use by the steamship or steamship company or Connecting 
lines by vi'hlch said cotton may be transported; and, apon delivery of said cot- 
ton at usual place of delivery of the steamship or steamship Une carrying the 
same at the port of destination, the responsiblllty of the carriers shall cease." 

Two of the bills of lading were dated October lOth; one was dated 
October 15tli ; and one was dated October 23d. There was an existing 
arrangement at the time between the défendant and the Elder, Dem- 
ster & Co. Steamship Line, by which the former was to forward the 
latter, dyring the months of October, November, and December, 1894, 
20,000 baies of cotton for transportation by the steamship line to 
Liverpool; and it was iinderstood between them that the cotton was 
to be received by the steamship line at the def endant's wharf at West- 
wego. This wharf was at the terminus of a branch of the defendant'a 
line of railway, on the bank of the Mississippi river, and was built ont 
over the river far enough so that cars could be run upon the traclis 
in the rear of the wharf and unloaded, and vessels come to thé front 
of the wharf and receive the freight thus unloaded. It was controlled 
exclusively by the défendant, and used by it for the temporary storage 
of freight of ail kinds brought ovef its railway, and awaiting delivery 
to the consignées or for transportation by vessels. The course of 
business between the défendant and the steamship line was as fol- 
lows: Upon the shipment of the cotton in Texas, bills of lading 
would be issued to the shipper. Thereupon the cotton would be 
loaded in cars of the défendant, and a waybill giving the number and 
initial of the car, the number and date of the bill of lading, the date of 
the shipment, the names of consignor and consignée, the number of 
baies forwarded on that particular waybill, the marks on the cotton, 
the weight, etc., would be given to the conductor of the train bring- 
ing the car to Westwego. Upon the receipt of the waybill and car at 
Westwego, a skeleton would be made out by the defendant's clerka 
at Westwego, for the purpose of unloading the car property, contain- 
ing the essential items of information covered by the waybill and 
the date of the making of the skeleton. When this skeleton had been 
made out and the car had been side tracked at the rear of the wharf, 
the skeleton would be taken by the defendant's check clerk, and he 
would proceed with a gaiig of laborers to open the car. The cotton 
would then he taken from the car, examined to see that the marks 
corresponded with the items upon the skeleton, and deposited in one 
of the sheds upon the wharf designated by the check clerk, and the 
check clerk would mark upon the skeleton the location of the cotton. 
The sheds were subdivided into 15 sections, and the location of the 
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cotton was left to the check clerk. The skeleton would then be trans- 
mitted to the gênerai oASce of the défendant, and the défendant would 
make ont a "transfer sheet," containing substantially the information 
contained in the waybill, and transmit the transfer sheet to the steam- 
ship line. The steamship line, upon receiving the transfer sheet un- 
derstood that cotton for their vessels was on the wharf at Westwego, 
and would coUate the transfers relating to snch cotton as was des- 
tined by them for a particular vessel, return the transfer sheet to 
the défendant, and advise défendant what vessel would take the 
cotton. Thereafter the steamship company, when it was ready to 
take the cotton, would send the vessel with their stevedores to the 
wharf. The defendant's clerk would go with the master of the vessel, 
and identify and count out the particular lots of cotton designated 
for his vessel. The master would "O. K." them, and the stevedores 
would thereupon take the cotton, and put it on board the ship. Be- 
fore the cotton left the wharf, the défendant would obtain a receipt 
for it f rom the master of the ship. 

The particular cotton involved in this suit had arrived and been un- 
loaded upon the wharf at Westwego prior to Noveniber 5th. The 
transfer sheets had been transmitted by the défendant to the steam- 
ship line prior to November lOth; and prior to November 12th the 
steamship line had returned the transfer sheets to the défendant. 
The tire occurred upon the evening of November 12th. In the fore- 
noon of that day the défendant gave notice to the steamship line 
that the cotton was upon the whar-f, and requested the latter to come 
and remove it as soon as practicable. The fire took place without 
any fault or négligence on the part of the défendant. 

Upon the facts thus established, the défendant requested the trial 
judge to instruct the jury to flnd a verdict in its favor, upon two 
grounds: First, that the évidence showed a delivery to the steam- 
ship line, the Connecting carrier; and, second, that, if there had not 
been a delivery to the steamship line, there had been a tender of the 
cotton to the Connecting carrier, and therefore the défendant held the 
cotton simply as a warehouseman, and, there being no proof of négli- 
gence, was not responsible for the loss. The plaintiffs also requested 
the trial judge to instruct the jury to flnd a verdict in their favor. 
The trial judge refused the instructions asked for by the défendant, 
and directed the jury to ând a verdict for the plaintiffs in a sum 
which had been stipulated as the amount of the loss. In directing a 
verdict, the trial judge made the f ollowing observations : 

"As I understand the testimony, the steamship company had no business to 
come there to move the goods from one part of the doclî to another, nor to 
change the way in which they were placed upon the dock. ïhey could come 
there during business hours, and ask to hâve their goods pointed out to them; 
and could then, by their employés, during business hours, at a time when the 
rallroad company was willing that they should come, move the goods from a 
particular location to the steamer, giving a receipt for them. But, aside from 
that, I do not understand that they had any control over the goods. ïhey cei- 
tainly had no control over the dock as a dock. They had nothing to do as to 
determining whereabouts on the dock their gooas were to be placed. If they 
were placed by post 29 when they arrived on Monday, they might be moved 
by the railroad company to post 43 on Tuesday, without the permission of the 
steamship company, and withcut Consulting the steamship company. On tUe 
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other hand, the steamship conspany could not move one baie on the dock from 
where it had been put to another place on the dock. It could only move the 
goods from the dock to Its ship, and then wlth the permission of the raih-oad 
Company." 

The only ç[uestxon presented by the assignments of error is whether 
the trial jiidge correctly ruled that, upon the whole case, plaintiffs 
were entitled to recover. It was assumed by both parties, each hav- 
ing moved that a verdict be directed, that there was no disputed ques- 
tion of fact for the jury. 

In the absence of a spécial contract qualifying the ordinary obli- 
gations of a common carrier, when goods are delivered to a railway 
Company for transportation to a destination beyond its own line 
through the intervention of a Connecting carrier, it is liable as an in- 
surer of the goods until it has delivered them to the Connecting carrier, 
or unless, by the refusai or inability of the Connecting carrier to re- 
ceive them, it is justifled in storing them, and has taken the neces- 
sary steps to occupy the relation of a warehouseman. Although 
the second carrier, after notice and a request to do so, has neglected 
for an unreasonable time to receive the goods, the first carrier must, 
to exonerate himself as an insurer, in some way clearly indicate his 
renunciation of the relation of carrier. Goold v. Chapin, 20 N. Y. 
259. It was said by the court in Railroad Co. v. Manufacturing Go., 
16 Wall. 318, that: 

"The rule that holds the carrier only liaWe to the extent of his own route, 
and for the saf e storage and dellvery to the next carrier, is in itself so just and 
reasonable that we do not hesitate to give it our sanction. Public policy, how- 
ever, requires that the rule should be enf orced, and wlll not allow the carrier 
to escape responsibllity on storing the goods at the end of his route, without 
delivering or attempting to dellver to the Connecting carrier. If there be a 
necesslly for storage, it will be considered a mère accessory to the transporta- 
tion, and not as changing the end of the bailment. It is very clear that the sim- 
ple depositing of the goods by the carrier Sn his dépôt, unaccompanied by any 
act Indicatlng an intention to renounee the obligation of a carrier, will not 
change or modify even his llability. It may be that eircumstances may arise 
after the goods hâve reached the dépôt which would justify the carrier in 
warehousing them; but, if he had reasonable grounds to anticipate the occur- 
rence of thèse adverse eircumstances when he received the goods, he cannot. 
by storing them, change his relation towards them." 

What constitutes a sufificient delivery to the Connecting carrier is 
sometimes a doubtful question. A manual transfer of possession is 
not essential. A constructive change of possession from the flrst 
to the second carrier may amount to a delivery. It may be safely 
affirmed, as a proposition applicable to ail cases, that a deposit of the 
goods with notice, express or implied, at any place where the second 
carrier has control of them, conformably with usage created by the 
course of the business between the two carriers, is a suffi cient delivery, 
and discharges the first carrier. The liability of the second carrier 
begins when that of the ûrst ends. Van Santvoord v. St. John, 6 Hill, 
157; Mills v. Railroad, Co., 45 N. Y. 622. In Insurance Co. v. Wheeler, 
49 N. Y. 616, where Connecting carriers had, at the point of con- 
nection, a warehouse used in common for the transfer of goods from 
one line to the other, the expenses of handling being paid in common, 
it was held that the delivery of goods there by one carrier, with notice 
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to the other of their arrivai and ultimate destination, placed them in 
the possession of the latter, and subjected him to responsibility as a 
carrier. In Converse v. Transportation Co., 33 Conn. 166, a raiiroad 
Company and a steamboat company had a covered wharf in common, 
at their common terminus; and it was the established usage for the 
steamboat company to land goods for the raiiroad on the arrivai of its 
boats at night upon a particular place on the wharf, whence they 
were taken by the raiiroad company at its convenience, for further 
transportation. There was no évidence of an actual agreement that 
the goods thus deposited were in the possession of the raiiroad com- 
pany, but the court was of opinion that there was a tacit understand- 
ing that the steamboat company should deposit its freight at that 
particular place, and that the raiiroad should take it thence at their 
convenience. It was held that a deposit of goods accordingly by the 
steamboat company was a suflQcient delivery to the raiiroad company, 
and a recovery against the former for the loss of the goods was re- 
versed. In Pratt v. Railway Co., 95 U. S. 43, the Michigan Central 
Raiiroad Company and the Grand Trunk Eailroad Company used a 
freight dépôt of the former, and when goods were deposited by the 
latter in a certain part of the dépôt, destined over the road of the 
former, they were set apart by the employés of the latter; and, after 
they were so placedj the employés of the Grand Trunk Eailway did not 
further handle them. After being so set apart, the Michigan Central 
Eailroad Company would obtain from the Grand Trunk Railway Com- 
pany a list describing the goods and their ultimate destination, and 
raake ont a waybill for their transportation over its own road. Cer- 
tain goods which had been thus set apart for transportation over the 
line of the Michigan Central Raiiroad Company were burned before 
they were loaded into its cars, but after it had obtained the de- 
scriptive list. It was held that there had been a delivery by the 
Grand Trunk Eailway Company to the Michigan Central Eailroad 
Company. The court said: 

"No further orders or directions from the Grand Trunk Company were ex- 
pected by the receiving party. Except for the occurrence of the fire, the goods 
would hâve been loaded into the cars of the Michigan Central Company, and 
forwarded without further action of the Grand ïrunk Company." 

In the présent case the cotton had never been placed within the 
control of the steamship line by the défendant. It was not set apart 
from the other cotton on the wharf, awaiting transportation by other 
steamship Unes or vessels, further than by placing it, when unloaded 
from the cars, near certain numbered posts in the shed, where it 
might remain until called for, or might be removed by the défendant 
to some other location, to suit its own convenience. Beforé the steam- 
ship line could hâve identified it for the purpose of removal, and after 
that, before they could hâve exercised any control over it, the co- 
opération and assistance of the défendant were necessary. 

There is no rcom for the contention that the défendant had ceased 
to be a carrier and become a warehouseman. It had done no act 
evidencing its intention to renounce the one capacity, and assume the 
other. Although it had requested the steamship line to remove the 
cotton, it had not speeifled any particular time within which compli- 
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ance was insisted on, and had not given notice that the cotton would 
be kept or stored at the risk of the steamship Une upon failure to 
comply with the request. The request to corne and remove it "as 
soon as practicable" was, in effect, one to remove it at the earliest 
convenience of the steamship line. There is nothing in the case to in- 
dicate that the défendant had not acquiesced in the delay which inter- 
vened between the request and the lire. 

The bills of lading did not restrict the ordiaary liability of a car- 
rier who receives goods for a destination beyond its owu Une, for 
transportation by a Connecting carrier. On the contrary, the contract 
between the parties was carefuUy framed to adjust the UabiUty of the 
carriers as between themselves, and to protect the shipper, in the 
event of a disputable custody of the goods. By its terms, the car- 
rier, and that carrier only, "in whose actual custody" the cotton 
should be, was to be liable for any loss or damage to it whereby any 
légal liability might be incurred. It was the manif est purpose of this 
provision to deiine the rights of the parties to the contract in the 
event of doubt or dispute, and to make that carrier liable only who 
was in actual custody of the goods at the time of the loss, irrespective 
of the question whether there had been any constructive change of 
possession between the two carriers previously. 

A verdict for the plaintifEs was properly directed. The judg-ment is 
therefore afiSrmed. 



ïn re HO QUAI SIN. 

(District Court, N. D. Oalifornla. January 7, 1898.) 

No. 11,401. 

CREDIBTIiITT OF WlTNESSES — EXCLUSION OP ChINESE. 

The fact that a Ohinese person told the customs officers that she was 
born In China, but had been told to say that she was born In San Fran- 
cisco, Is sufflclent ground for rejectlng her testlmony to the contrary in 
habeas corpus proceedlngs, and may also be considered In determiuing 
the credibility of other wltnesses who testlfled that she was born in San 
Francisco. 

This was a pétition by Ho Quai Sin for a writ of habeas corpus. 

Thos. D. Riordan, for petitioner. 
H. S. Poote, U. S. Atty. 

DE HAVEN, District Judge. The spécial référée was justiiied in 
rejecting the positive testimony of the petitioner and the other wit- 
nesses, given in her behalf, under the principle of law declared in 
Quock Ting v.- U. S., 140 U. S. 417, 11 Sup. Ct. 733, 851, and the cases 
referred to in that opinion. When flrst examined by the customs 
ofiûcers, on board the steamer Coptic, the petitioner stated that she 
was born in China, but had been told to report her birthplace as San 
Francisco, Cal. The fact that such statement was made is suffi- 
ficiently shown by a crédible witness, who acted as interpréter on that 
occasion, and may be considered in determinin'g the credibility of the 
other witnesses, who testifled that the petitioner was born hère. 
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In the face of the petitioner's former statement that she was born 
in Ohina, the court is not bound to give crédit to her présent testimony, 
cor to the évidence of other witnesses who testify that she was boni 
in this country. If there was any reason to believe the statement 
which she in fact made to the customs officers when examined by them 
in relation to her right to land at the port of San Francisco was not 
properly interpreted, or that she did not upon that occasion fully, under- 
stand the questions to which she gave answers, the question presented 
would be entirely différent. Petitioner remanded to the custody 
whence she was taken. for the purpose of déportation to China. 



In re EBANKS. 
(District Court, N. D. Californla. December 2, 1897.) 

No. 11,400. 

1. Habeas Corpus — Appbai.. 

TJnder Rev. St. § 766, providing that, pendlng an appeal in liabeas corpus 
proeeedings, any order or procecding against a person restrained of hls 
Ilberty under state authority shall be void, an order of the state court di- 
recting the inflletion of the death penalty, pending an appeal from an or- 
der of the district court denying a writ of habeas corpus, is invalid. 

2. Same— JOEISmCTlON. 

The district court has the power in habeas corpus proeeedings to malîe 
any order necessary to protect a person brought before it from proeeedings 
and orders of a state court which are beyond its jurisdiction. 

3. Courts— Stat of Prockbdings. 

A writ of habeas corpus issued from a fédéral court to protect a person 
against invalid proeeedings of a state court wiU not be continued in force 
after such proeeedings bave been stayed by an order of the state suprême 
court. 

Joseph Jephet Ebanks was convicted of murder, and sentenced to 
death, and his application to the United States district court for a writ 
of habeas corpus was denied, whereupon he appealed to the United 
States suprême court. Pending such appeal, the state court ordered 
that its sentence be carried out, and Ebanks brings this proceeding 
upon a writ of habeas corpus. Prior to the hearing herein, the 
state suprême court made an order staying the proeeedings of the 
state court. 

Eugène N. Deuprey and Louis P. Boardman, for petitioner. 
Henry E. Carter, for Warden of State Prison at San Quentin, Cali- 
fornia. 

DE HAVEN, District Judge. It appears that prior to October 8, 
1897, the petitioner herein was convicted in the superior court of the 
county of San Diego, Cal., of the crime of murder, and thereupon ad- 
judged by said court to suffer the penalty of death. On the said 8th 
day of October, application was made by the petitioner to this court 
for a writ of habeas corpus; and in the pétition therefor it was alleged, 
among other things, that the said judgment of conviction was not 
based upon any indictment charging the petitioner with the commis- 
sion of the crime of which he was thereby adjudged.to baye been 
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guilty, but that he had been proceeded against by information, made 
and flled by the district attorney of thie county of San Diego, Cal., 
charging him witb the commission of the said crime of murder ; and it 
was claimed by ttie petitioner that for this, among other reasons, bis 
trial for said ^eged crime and the said judgment of conTiction were 
in violation of the fourteenth amendment to the constitution of the 
United, States. The apolication for the writ of habeas corpus was 
denied by this court, and thereupon, upon said date, the petitioner 
duly perfected an appeal from such décision to the suprême court of 
the United States. That appeal is still pending, and is to be heard by 
said court on the 6th of the présent month. 

The application for the writ of habeas corpus ûled in this court on 
October 8, 1897, presented a fédéral question, namely, whether, under 
the constitution of the United States, the petitioner could lawfully be 
put upon his trial for a capital crime, in the absence of an indictment 
by a gr^nd jury charging him with such crime; and, upon the filing of 
such application, this court was called upon, in the exercise of its 
jurisdiction, to render such décision thereon as it deemed proper in 
the premises; and, the judgment se rendered by the court being in 
effect one denying the petitioner the relief claimed by him, he duly per- 
fected an appeal from such judgment to the suprême court of the 
United States. The effect of this appeal stayed ail f urther proceedings 
in the state court for the exécution of the judgment, the validity of 
which had been drawn in question by the petitioner's application for a 
writ of habeas corpus. Tliat such was the effect of the appeal referred 
to is plainly declared by section 766 of the Revised Statutes of the 
United States, in the following language: 

"Pending the proceedings or appeal in the cases mentioned in the three pre- 
ceding sections, and until final judgment therein, and after final judgment of 
discharge, any proceedings against the person so imprisoned or conflned or 
restrained of his liberty, in any state court, or by or under the authority of 
any state, for any matter so heard and determined, or In process of being heard 
and determined, under such writ of habeas corpus, shall be deemed null and 
vold." 

And, in construing this section, the suprême court of the United 
States, in Ee Shibuya Jugiro, 140 U. S. 295, 11 Sup. Ct. 772, said: 

"Of the object of the statute there can be no doubt. It was, In cases where 
the applicant was held in custody under the authority of a state court or by 
the authority of a state, to stay the hands of such court or state while the 
question as to whether his détention was in violation of the constitution, laws, 
or treaties of the United States «was being examined by the courts of the 
Union having jurisdiction in the premises. But the jurisdiction of the state 
court in the cases speclfied is restrained only pending the proceedings in the 
courts of the United States, and untll final judgment therein." 

See, also, the late case of Craemer v. State (decided October 25, 1897) 
18 Sup. Ct. 1, in which the suprême court of the United States again 
announced the same rule as to the effect of an appeal to that court 
from the judgment of a United States circuit or district court, in 
habeas corpus proceedings; and this, without regard to the merits 
of such appeal, the court saying: 

"Such being the law, it has happened in numerous instances that applica- 
tions for the writ hâve been made and appeals taken from refusais to grant 
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It, quite destitute of merltorlona gronndB, and operatlng only to delay the 
administration of Justice." 

The suprême court of this state, in the récent cases of People v. 
Durrant, 50 Pac. 1070, and In re Edgar, 51 Pac. 29, has given sub- 
stantially the same construction to the section of the United States 
Revised Statutes above quoted. 

Notwithstanding the pendency of the petitioner's appeal, the su- 
perior court of the county of San Diego, on the 5th day of November 
of the présent year, made an order directing the sheriff of that county 
to deliver the petitioner to W. E. Haie, warden of the state prison at 
San Quentin, and directing the said warden to carry into exécution the 
said judgment convicting the petitioner of murder, by inflicting upon 
him, on the 3d day of December, 1897, and within the walls of said 
prison, the penalty of death. The ralidity of this last order only is 
assailed by the présent proceeding, in which the petitioner seeks, by 
habeas corpus, to be discharged from the imprisonment and other 
pûnishment directed by such order. The writ having been issued as 
prayed for, the petitioner is now before the court, and held under the 
protection of said writ; and I proceed to consider the question prt 
sented by the foregoing facts. 

As already stated, the effect of petitioner's appeal from the décision 
of this court upon his former application for a writ of habeas corpus 
was to stay ail proceedings in the state court upon the judgniént 
theretofore rendered by it, until the matter involved in that appeal 
was disposed of by the final judgment of the suprême court of the 
United States; and it necessarily follows therefrom that the order of 
the superior court of the county of San Di^o, directing the exécu- 
tion of the petitioner while said appeal was stUl pending in the su 
preme court of the United States, was given without jurisdiction, 
and is absolutely void, and, if caiTied into effect, would deprive the 
petitioner of the right to hâve the judgment of this court in the matter 
of his former pétition for a writ of habeas corpus reviewed by the 
suprême court of the United States, — a right which is guarantied to 
him by the laws of the United States. The order directing the exécu- 
tion of the petitioner on the 3d instant having been made without: 
jurisdiction, and therefore void, this court properly issued its writ of 
habeas corpus in this case, for the purpose of bringing the petitioner 
into the custody of the court, so that it might, in the exercise of its 
undoubted jurisdiction, in proceedings under the writ, fully protect 
him against the exécution of such illégal order. The court would 
be authorized in its discrétion to continue to hold the petitioner under 
the protection of its writ, and for this purpose might remand him to 
the custody of the warden of the state prison, to be safely kept by 
such warden until the further order of this court, or might remand 
him to such custody, with directions to safely keep and again produce 
the body of the petitioner before the court at some future day. In 
short, the jurisdiction of this court in proceedings under the writ of 
habeas corpus is as broad as that exercised by the court of king's 
bench at common law, in relation to which it is said in Bac. Aijr. 
"Habeas Corpus," B, par. 13 : 
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"Also, it hath been ruied thàt the court of klng's bench may, after the re- 
turn of tbe habeas corpus Is flled, romand the prisoner to the same gaol f rom 
wbence he came, and order him to be brought up from time to tlme, tiU they 
sball bave determined whether it is proper to bail, discharge, or remand lilm 
absolutely." 

The efifect of an order remanding a petitioner to the custody whence 
he was.taken, with instructions that he be again produced before the 
court, is thus stated by Mr. Justice Nelson, in Re Kaine, 14 How. 134: 

"The efflcacy of the original commitment is superseded by this writ while 
the proceedings under it are pending, and the safe-keeping of the prisoner is 
entlrely under the authorlty and direction of the court Issuing it, or to whlch 
the return Is made." 

See, also, Barth v, Clise, 12 Wall. 401. 

It thus appears clear that this court has ample authorlty to protect 
the petitioner from illégal exécution, under the order of the superior 
court of San Diego, before referred to; but, in view of the facts ap- 
pearing before the court at this time, it is not deemed necessary to 
make any further order for the safety of the petitioner. 

It is admitted by the attomey for the petitioner that, since the is- 
suance of the writ of habeas corpus herein, the suprême court of this 
State, which, equally with this court, is charged with the duty of 
guarding and prptecting ail rights secured to the citizen by the con- 
stitution of the United States, has made an order stayiug for the 
présent ail proceedings under the order of the superior court of the 
county of San Diego, directing the exécution of the petitioner on the 
3d instant. This, in effect, opérâtes to nullify the order under which 
the petitioner's life was put in jeopardy, and secures to him ail the 
protection which this court would, upon the facts alleged in the pé- 
tition, be authorized to give in the présent proceeding. The peti- 
tioner is not entitled to be restored to his liberty, and the action of 
the suprême court of the state just referred to makes it unnecessary 
for this court to make any further order in the premises, or longer 
continue in force the writ of habeas corpus under which the petitioner 
has been brought before the court. The writ will be discharged, and 
petitioner remanded to the custody whence he came. 



In re DTJRRANT. 

Circuit Court, N. D. California. November 11, 1897.) 

No. 12,530. 

1, ApPEAii IN Habeas Cobpds— Affirmance — State and Pedrbal Courts. 

Where an order of a fédéral court denying a writ of habeas corpus to 
release one convlcted of a capital crime by a state court has been in fact 
atfirmed on appeal by the United States suprême court, the state court 
is not required, before proceeding to order the exécution, to await the flling 
in the fédéral court of the suprême court's mandate. 

2. Judiciaij Notice — Affirmance of Deouee. 

The circuit court will, in a collatéral proceeding, take judlcial notice of 
the afîirmance of its judgment by the suprême court of the United States, 
when the fact that such judgment of affirmance has been rendered is one 
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of gênerai notoriety In the statc wHere such circuit court Is held, and has 
been telegraphed to, and published in, the leading newspapers of the state. 

8. Habbas Cohpus— Criminai, Convictbd bt Statb Court. 

The fixing by a state court of a date for the exécution of a murderer at 
so early a date as to be in violation of rights secured by the state statutes 
is not a violation of any provisions of the fédéral Constitution or any acts 
of congress, so as to authorize a fédéral court to Interfère therewith by writ 
of habeas corpus. 
4. Samk— Allowanoe op Appbai/ in Habeas Corpus. 

A fédéral court will not allow an appeal from its décision refusing an 
application for a writ of habeas corpus to release one convicted of murder 
by a state cfourt, when, on a previous appeal from a Uke order, the suprême 
court has already deelded that no rights secured to the accused by the féd- 
éral laws or constitution were violated by his conviction, and the only 
ground of the second application Is an alleged irregularity of the state 
court in fixing a date for the exécution. 
/ 
This was an application for a writ of habeas corpus in behalf of 
W. H. T. Durrant, who was convicted by a state court of California 
of murder in the ârst degree, and adjudged to suffer the penalty of 
death. 

The pétition for the writ in this case alleged, among other things, that prier 
to June 2, 1897, said Durrant was convicted in the superior court of the city 
and county of San Francisco, state of California, of the crime of murder in 
the first degree, for the alleged killing of one Blanche Lamont, and adjudged 
to suffer the penalty of death; that on the 2d day of June, 1897, application was 
made by said Durrant to the circuit court of the United States for the Ninth 
judîcial circuit in and for the Northern district of California for a writ of ha- 
beas corpus, alleging in his pétition therefor that said judgment of conviction 
was made and rendered without jurisdietion or authority of law, and in viola- 
tion of rights secured to him by the fourteenth amendment to the constitution 
of the United States. ïhe application for the issuance of such writ was denled 
by said circuit court, and thereupon an appeal from such décision of the circuit 
court to the suprême court of the United States was duly talien. The pétition in 
the présent proceeding furtber alleged: "ïhat said action of habeas corpus 
and appeal was duly docketed as number 429 on the calendar of the said su- 
prême court of the United States, at the October term thereof, 1897, and that 
no mandate showing the détermination of the said appeal by the said suprême 
court of the United States was, on the lOth day of November, A. D. 1897, nor 
has yet been, flled in the said circuit court of the United States;" but that, nev- 
ertheless, the said superior court of the city and county of San Francisco did, 
on the lOth day of November, 1897, made an order directing that its judgment 
convicting the said Durrant of the crime of murder be carried into exécution 
by the infliction of the death penalty upon said Durrant on the 32th day of 
November, 1897. The pétition further allèges that said order so made on the 
lOth day of November, 1897, "was had and taken without authentic or officiai 
information that said proceeding of habeas corpus had been considered or de- 
termlned in the suprême court of the United States," and that such order was 
"without power, authority, or jurisdietion in the said superior court of the city 
and county of San Francisco," and was in violation of the lawsof the state of 
California, and "contrary to and in violation of the constitution and laws of the 
, United States of America, and particularly in violation of article fourteenth of 
the amendments to the said constitution of the United States." The pétition 
for the writ of habeas corpus in this proceeding, was filed on the llth day of 
November, 1897, and upon the hearing of the application therefor it was not 
shown by mandate from the suprême court of the United States, or other record 
évidence, that such court had rendered its judgment upon the appeal from the 
order of said circuit court, denying the former application of said Durrant for 
the issuance of a writ of habeas corpus; but the fact that said judgment of the 
circuit court was afflrmed on the 8th day of November, 1897, had been tele- 
graphed to and published in ail the leading papers of the state of California 
on the 9th day of November, 1897, and the text of the opinion affirming such 
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Jndgment aiso published, and by reason thereof It was a matter ot gênerai 
notoriety In the state ot Callfornla that such judgment of the circuit court 
bad been affirmed, and tbe fact was not denied in the pétition flled in tbis pro- 
ceedlng. 

h. P, Boardman and J. H. Dickinson, for petitioner. 

Bëfore MOREOW, CSrcuit Judge, and DE HAVEN, District Judge. 

DE HAVEN, District Judge. The application for the writ in this 
proceeding does not présent any fédéral question. It is not claimed 
by the petitioner that the suprême court of the United States did not, 
prior to November 18th of this year, in point of fact, afifirm the former 
order of this court refusing to issue a writ of habeas corpus in behalf 
of W. H. T. Durrant; and, indeed, we take judicial notice that such 
former order of this court was aflfirmed by the suprême court of the 

United States prior to the lOth instant. 18 Sup. Ct. . That 

order having been affirmed, the superior court of the city and county 
of San Francisco was not required to wait until the flling in this court 
of the mandate of the suprême court of the United States, showing 
the fact of such afiBrmance. In re Jugiro, 140 U. S. 291, 11 Sup. Ot. 
770. If no judgment had been given by the suprême court of the 
United States upon the former appeal, an entirely différent question 
would be presented. The order of the superior court of the city and 
county of San Francisco made on the lOth instant, for the exécution 
of Durrant on the 12th instant, may be, as suggested by counsel for 
petitioner, without précèdent, and it certainly is in violation of rights 
secured to the défendant by the statutes of this state, in so far as it 
fixes a date so near at hand as the time for such exécution; but such 
order does not, in this respect, and under the circumstances disclosed 
in this pétition, violate any provision of the United States constitu- 
tion, or any law oi congress made in pursuance thereof; and this 
court is without authority to reverse or set aside the order of the su- 
perior court, because, in our judgment, it may be in conflict with the 
laws of the state. "While the writ of habeas corpus is one of the 
remédies for the enforcemeht of the right to personal freedom, it will 
not issue, as a matter of course, and it should be cautiously used by 
the fédéral courts in référence to state prisoners. Being a civil 
process, it cannot be converted into a remedy for the correction of 
mère errors of judgment or of procédure in the court having cog- 
nizance of the criminal offense. Under the writ of habeas corpus, 
this court can exercise no appellate jurisdiction over the proceedings 
of the trial court or courts of the state, nor review their conclusions 
of law or fact, and pronounce them erroneous. The writ of habeas 
corpus is not a proceeding for the correction of errors." In re Fred- , 
erich, 149 U. S. 70, 13 Sup. Ct. 793. The suprême court of the state 
of California is the tribunal to which application must be made for 
the correction of any error of procédure committed by the superio» 
court of the city and county of San Francisco in fixing the date of 
the 12th of this month as the time for the exécution of Durrant. The 
judgment given upon the verdict convicting him of the crime of murder 
bas been affirmed by the highest court of the state, and the suprême 
court of the United States, in afflrming the former order of this court 
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refusing the application of said Durrant for hîs release from such judg- 
ment upon his pétition for a writ of habeas corpus, necessarily de- 
termined that such judgment is not in violation of any rights secured to 
him by the constitution of the United States. The question as pre- 
sented hère is not the same as would arise upon a judgment directing 
that a défendant therein should be hanged within 48 hours after the 
rendition of a verdict finding him guilty of a capital offense. The 
matter of which the petitioner complains at this time relates only to 
alleged errors of procédure upon the part of the superior court, in 
making an order for carrying into effect a valid judgment. This 
does not présent any question of which this court can take cognizance. 
The application for the writ is refused. 

Mr. Boardman : If your honor please, I ask leave to présent a pé- 
tition for order allowing an appeal. 

Judge Morrow : The court, having determined that there is no féd- 
éral question Involved in this application for habeas corpus, déclines 
to allow an appeal. 

Mr. Boardman: I ask leave to file assignment of errors. 

Judge Morrow: The court déclines to receive the assignment of 
errors. 

Mr. Boardman : They are both in due form of law. We also ask 
your honor to flx the time and return day as per blank in the form of 
citation now presented. 

Judge Morrow : The court refuses to fix the time for the return of 
the citation. 

Mr. Boardman: We now offer the notice of appeal which was 
heretofore offered for filing, and take your honor's ruling. 

Judge Morrow : The clerk is directed not to file the notice of ap- 
peal. 

Mr. Boardman: We take an exception to the- ruling. We now 
offer a bond in due form of law in the sum of |500, conditioned for 
the payment of ail costs and damages upon the appeal which is hère 
sought to be taken. 

Judge Morrow : The court déclines to approve the bond. 

Mr. Boardman : We take an exception to the ruling, and offer to 
file with the clerk the bond just referred to. 

Judge Morrow: The clerk is directed not to receive or file the 
bond. 



In re DURRANT. 

(Circuit Court, N. D, Californla. January 5, 1898.) 

No. 12,549. 

1. COWSTITUTIONAL LAW— APPEAL— StAT OF ExBCDTION. 

A State statute (Pen. Code Cal. §§ 1227, 1243) Is not In violation of the 
fédéral constitution merely because it does not provide that an appeal from 
an order directing exécution, made after a final judgment of conviction, 
shall of Itself operate to stay the exécution of suCh judgment. 
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8. Appbal in Habeas Corpus. 

TJnder Rev. St. §§ 751, 753, 754, and under section 5 of the Judlclary, act 
of March 3, 1891, and raies 35 and 36 of the suprême court (46 Fed. 111.), 
promulgaAed May 11, 18&1, the allowance of an appeal by the circuit or 
district court, or by some judge thereof or of the suprême court, is neces- 
sary to the perfection of an appeal; and, If an order of allowance is denled 
by the court, the party deslrlng to appeal must apply either to some of the 
other Judges named for such allowance, or to the suprême court for a wrlt 
of mandamus In ald of Its appellate jurlsdlction. 

t. DiSCHBTIOH OF COtJHT. 

"Where a Judgment of conviction of murder In the flrst degree wlth sen- 
tence of death has been afflrmed by a state suprême court, and an order 
of a fédéral court denying a wrlt of habeas corpus has afterwards been 
afflrmed by the suprême court of the United States, It Is within the dis- 
crétion of a fédéral circuit court, on denying a subséquent application for 
another wrlt of habeas corpus, to refuse to allow an appeal to the suprême 
court from its order, when the only ground for the application is an al- 
leged Irregularity of the state court in flxing a daté" for the exécution, and 
when the only resuit would be to obstruct the exécution of the state laws. 

This'was an application by William A. Durrant for a writ of habeas 
corpus in behalf of W. H. T. Durrant. 

E. N. Deuprey, J. H. Dickinson, and L* P. Boardman, for petltioner.' 

Before MORROW, Circuit Judge, and DE HAVEN, District Judge. 

DE HAVEN, District Judge. TMa is a proceeding upon an ap- 
plication for the issuance of a writ of habeas corpus in behalf of W. H. 
T. Durrant. It sufflciently appears from the pétition that prier to No- 
vember 10, 1897, the said Durrant had been convicted in thë superior 
court of the city and county of San Francisco of the crime of murder in 
the flrst degree for the killing of one Blanche Lamont, and thereupon 
adjudged to suffer the penalty of death, and that such judgment had 
been afBirmed by the suprême court of this state. 48 Pac. 75. On 
the lOth day of November, 1897, the said superior court entered an 
order directing that Said judgment be carried into effect by the exécution 
of Durrant on the 12th day of the same month. On the day after the 
entry of this order an application was made to this court for a writ of 
habeas corpus on behalf of said Durrant, upon grounds not necessary 
to be hère stated. The court, being of the opinion that, upon the facts 
alleged in the pétition, the writ of habeas corpus ought not to be 
awarded, denied the application (84 Fed. 314), and thereupon there 
wais presented to the court a pétition for an order allowing an appeal to 
the suprême court of the United States from the judgment refusing to 
issue the writ applied for. The court declined to make such order, or 
to ûx the amount of the bond to be given on appeal from its said judg- 
ment, or to approve any bond on appeal, and further directed its clerk 
not to file the pétition for the allowance of an appeal, or the appeal 
bond, tendered by such petitioner. Thereafter, on the 15th day of De- 
cember, 1897, the superior court of the city and county of San Fran- 
cisco made a further order that the judgment above ref erred to, convict- 
ing the said Durrant of murder in the flrst degree, and adjudging that 
he suffer the death penaltv therefor, should be carried into effect by the 
warden of the state's prison at San Quentin, state of California, on 
the 7th day of January, 1898; and that, pending the infliction of the 



IN EE DUERANT. 319 

said death penalty, the said Durrant be kept by said warden in close 
confinement in said state's prison. An appeal from this last order 
is now pendlng in the suprême court of the state of California, but, as 
neither the judge of the superior court nor any justice of the suprême 
court has filed with thëclerk of said superior court a certiflcate of 
probable cause for such appeal, the exécution of said judgment of con- 
viction is not stayed by such appeal. 

It is claimed by the petitioner : 

First. That sections 1227 and 1213 of the Pénal Code of the state 
of California are in violation of the constitution of the United States, 
because they do not provide that an appeal from the order directing 
its exécution, made after a iinal judgment of conviction, shall of itself 
operate to stay the exécution of such judgment. This contention ia 
manifestly untenable, and nothing further need be said upon that 
point. 

Second. It is next urged by the petitioner that Durrant had an 
absolute right of appeal from the order of this court made on the llth 
day of November, A. D. 1897, refusing to issue the wfit of habeas 
corpus then applied for, and that he was not, and could not be, de- 
prîved of such right by the refusai of this court to allow such appeal, 
and that by reason of his pétition for an order allowing him to appeal, 
and the tender of a bond on appeal, "an appeal was duly taken and 
perfected, and is now pending in the suprême court of the United 
States, from the said judgment or order of said circuit court," and fur- 
ther, that as the application for the writ then made to the court present- 
ed a case wherein it was shown that the said Durrant was tu custody in 
violation of the constitution of the United States, the appeal from 
the order refusing to issue the writ pi*ayed for operated as a stay of 
ail further proceedings in the superior court of the city and county of 
San Francisco in the matter bf carrying into exécution the judgment 
theretofore rendered against him. In regard to this contention, 
it might be sufflcient to say that the order of the superior court 
then challenged as being in violation of the constitutional rights of 
said Durrant ceased to hâve any effect after the 12th day of Novem- 
ber, 1897, by its own limitation, and the présent order directing 
his exécution is not based upon anything contained in such prior 
order; but we do not propose to rest our décision solely on this 
ground, and we therefore proceed to consider the question whether an 
appeal was in fact perfected from the judgment of this court made 
November 11, 1897, refusing to issue the writ then prayed for an be- 
half of Durrant. 

The question whether a petitioner in this class of cases has an ab- 
solute right of appeal, which he can perfect without any order allow- 
ing the same, is important, in view of the ruie, which is well settled, 
that an appeal duly taken iii such proceedings opérâtes, when the pe- 
titioner is in custody under the judgment of a state court, "to stay 
the hands of such court while the question whether his détention was 
in violation of the constitution, laws, or treaties of the United States" 
is pending in the suprême court. In re Jugiro, 140 U. S. 291, 11 Sup. Ot. 
770; McKane v. Durston, 153 U. S. f>81. 14 Sup. Ct. 913: Craemer v. 
State of Washington (decided Oct.2.5, 1897) 18 Sup.Ctl; In re Ebanks, 
84 Fed. 311. Sections 751 and 753 of the United States Revised Stat- 
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utes conf er upon circuit and district courts the power to issue the 
writ of habeas corpus in behalf of any one claiming to be restrained 
of bis liberty in yiolation of tbe constitution of the United States or 
of any law or treaty of tbe United States, and it is tbe duty of eacb 
of sucb courts to bear any application wbicb is properly presented 
to it for the issuance of sucb writ, and to détermine wbetber the alléga- 
tions of the pétition are sucb as to entitle tbe petitio-ner to tbe relief 
claimed by him, and tbereupon to make sucb order as law and justice 
sball require. Tbe right to présent the pétition for the writ is abso- 
lute, and the duty of tbe court to either grant or refuse tbe writ is one 
wbicb tbe court bas no lawf^l right to refuse to discbarge; and by 
section 754 of tbe United States Revised Statutes an appeal may be 
taken to the suprême court from tbe final décision of a circuit court 
in sucb a proceeding, and section 5 of the act establisbing a court of 
appeals, approved. Marcb 3, 1891 (26 Stat. 826), also provides that 
an appeal may be taken from the district courts or circuit courts direct 
to the suprême court of the United States "in any case that involvea 
the construction or application of tbe constitution of tbe United 
States," and "in any case in wbicb tbe constitution or laws of a state 
is claimed to be in contravention of tbe constitution of tbe United 
States." It is under tbis statut© that an appeal may be taken di- 
rectly to tbe suprême court from tbe final judgment of a district 
court in a habeas corpus case, but tbe statute is equally applicable 
to appeals from tbe judgments of circuit courts in tbe same class of 
cases, and the suprême court of tbe United Statea, by rules 35 and 
36 (46 Fed. iii.) promulgated May 11, 1891 (see 139 U. S. 705, 11 Sup. 
et. iii.), bas prescribed tbe practice to be foUowed in prosecuting 
such an appeal. By the first of thèse rules, tbe appellant is re- 
quired to file witb tbe clerk of tbe court from wbicb tbe appeal ia 
to be taken bis pétition therefor, accompanied by a proper assign- 
ment of errors; and rule 36 provides that an appeal in sucb cases 
"may be allowed in term time or in vacation by any justice of tbia 
court or by any circuit judge within bis circuit or by any district judge 
witbin bis district, and tbe proper security to be taken and tbe cita- 
tions signed by him," etc. 

Under tbe practice thus prescribed, it is our opinion that an order 
allowing an appeal is an essential requirement, and witbout wbicb no 
appeal can be perfected in tbe cases provided for in the rule just referred 
to; and, if an order allowing sucb appeal is denied by tbe judge of tbe 
court in wbicb tbe case was heard, the appeal canriot be perfected witb- 
out an order, allowiag tbe same, made by some one of tbe otber judges 
named in tbe rule, or unless tbe suprême court, by a writ of mandamus 
issued in aid of its appellate jurisdiction, directs tbe inferior court to 
allow tbe appeal. It f ollows from wbat bas been said that in our opin- 
ion no appeal was taken from tbe order of tbis court made on November 
11, 1897, refusing tbe application tben made for tbe issuance of a writ 
of habeas corpus in behalf of said Durrant. 

It is proper, in view of tbe allégations contained in tbe présent péti- 
tion, to consider tbe further question wbetber the court may in any case 
rigbtfuUy refuse to allow an appeal iu tbis class of cases, or, in otber 
words, wbeu application is made to it for such an order, is tbe court 
clotbed witb authority to exercise any discrétion whatever, in either 
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granting or refusing such appeal? It was held by the late Judge Saw- 
yer, in the case of In re Sun Hung, 24 Fed. 723, that the right of appeal 
to the suprême court in habeas corpus cases is absolute, and not dé- 
pendent upon the discrétion of the judge of the inferior court to allow 
or deny. That, however, was a case clearly involving questions arising 
under the constitution and treaties of the United States, and in wMch 
the good faith of the proceedings was not doubted, and the proceeding it- 
self not one in any way obstructing the exécution of the criminal laws of 
the state. In such a case it is clear that the déniai of an order allowing 
the appeal would be a gross abuse of discrétion, and the question of the 
power of the court to refuse an appeal, in a case where it was clearly ap- 
parent that the process of appeal was being used solely for the purpose 
of obstructing the exécution of the judgment of a state court, the valid- 
ity of which had already been sustained by the suprême court of the 
United States, was not presented to or in the mind of the judge de- 
livering that opinion. But in Ex parte Jueiro, 44 Fed. 754, it was 
held by the circuit court of the Southern district of New York that in 
a case like this the right of appeal to the suprême court of the United 
States is an absolute one, and that the court from which the appeal is 
to be taken has no discrétion in the matter, and must grant the péti- 
tion for an appeal. Notwithstanding our respect for the learning 
and ability of the judge delivering the opinion in that case, we are 
Eot able to agrée with the conclusion thus reached by him. When it 
manifestly appears to the court that the application for the writ is 
entirely destitute of merit, and that the effect of allowing an appeal 
from its final judgment in the proceeding will only resuit in obstructing 
the exécution of the laws of the state, then the court may properly re- 
fuse to enter an order giving its consent to such appeal. The case, 
however, must be an extrême one, — one in which it clearly appears no 
unsettled fédéral question is presented, — to justify the court in such 
action. In the former proceeding, in which this court refused to allow 
an appeal from its judgment refusing to issue the writ then applied 
for, it appeared from the pétition that the judgment condemning the 
défendant to death had been afSrmed by the highest court of thi^ state, 
and we aiso took judicial notice of the fact that the suprême court of the 
United States, on an appeal from a prior order of this court refusing to 
grant the said Durrant a writ of habeas corpus, had also held that such 
judgment did not violate any rights guarantied to him by the constitu- 
tion of the United States. Under thèse circumstances it certainly was 
within the légal discrétion of the court to withhold its consent to an ap- 
peal, the only effect of which would hâve been to obstruct the exécution 
of the criminal laws of the state, and bring the administration of justice 
into contempt. 

We hâve given careful considération to the questions presented by 
this pétition, and hâve reached the conclusion that the facts alleged 
therein are not sufficient to justify the court in awarding the writ of 
habeas corpus applied for. Application for issuance of writ denied. 

Mr. Deuprey: If your honors please, seeing that there is a différ- 
ence of opinion between your honors and the suprême court as pre- 
sented in the Jugiro Case, we are certainly in a position to ask your 
84 F.— 21 
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honors, on merit, to allow us an order upon our pétition for an ap 
peal. We have tlie assignments of errors properly presented and 
carefully made up, so far as the law demands; and where this aerious 
question— not involved in this case alone, but the liberties of every 
citizen of the United States — ^is concerned, I ask your honors to pause 
and consider our application as one based on merit, and not upon any 
frivolous ground. I now présent our pétition and flie our assign- 
ment of errors. 

Judge Morrow : Mr. Deuprey, you are in error. There is no différ- 
ence of opinion between this court in this case and the suprême court 
of the United States in the Jugiro Case. 

Mr. Deuprey : I so understood the décision, as read by his honor, 
Judge De Haven. 

Judge Morrow: The case referred to by Judge De Haven is the 
one decided by Circuit Judge Lacombe in New York, reported in 44 
Ped. There is no conflict or différence of opinion between this 
court and the suprême court of the United States. The question 
whether an appeal is an absolute right appears to hâve been decided 
in the aflarmative by the circuit judge in New York. We do not fol- 
low that opinion in this case. 

Mr. Deuprey: I file my assignment of errors, and présent my péti- 
tion for an order allowing an appeal. 

Judge Morrow : In view of the opinion expressed by this court, as 
rendered by Judge De Haven, the pétition will be denied. 

Mr. Deuprey: May I hâve it in the form I hâve presented hère, 
and allow it to be according to your honors' ideas? 

Judge Morrow: You are entitled to your exception, but we make 
no further order. 

Mr. Deuprey: Do not your honors make a spécifie order dismissing 
the application? 

Judge Morrow : We do not propose to make the order in the form 
in which you présent it. We deny the pétition. 

Mr. Deuprey: That is, upon the application for an order allowing 
an appeal? 

Judge Morrow: Yes. 

Mr. Deuprey: I hâve a citation which I désire to submit to your 
honors, directed to the warden of the state's prison, Marin county, 
state of California, which I ask to hâve issued pending the pendency 
of the appeal which we will take to the suprême court of the United 
States. 

Judge Morrow : In view of what We hâve already said in the mat- 
ter, we will not issue the citation. 

Mr. Deuprey: We will take an exception. Also, at this time we 
ofler our bond upon appeal. 

Judge Morrow: For the same reason the bond will not be ap- 
proved. 
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In re GUT LUN. 

(District Court, N. D. California. December 28, 1897.) 

No. 11,405. 

HABEA8 Corpus— Déportation of Chikbse. 

Where, on habeas corpus In behalf of a Chinese person held for déporta- 
tion, it appears tliat the judgment of déportation wbich was rendered by 
another fédéral court bas been set aside, and a new trial granted, but with- 
out the issuance of any warrant for tbe appréhension and return of the 
petltloner, the court will, nevertheless, not discharge her, but wIU order 
her delivery to the marshal for the district where the judgment of dé- 
portation was rendered. 

This was an application for a writ of habeas corpus in behalf of 
Gut Lun, a Chinese woman, held for déportation under the exclusion 
laws. 

Lyman I. Mowry, for petitioner. 
Bert Schlesinger, Asst. U. S. Atty. 

DE HAVEN, District Judge. This is the second time that applica- 
tion bas been made to this court to restore the said Gut Lun to her 
liberty by proceedings under the writ of habeas corpus. Upon the 
hearing had upon the former application, it appeared that she had 
been brought within this jurisdiction, to be thence deported to the 
Empire of China, under and by virtue of a judgment of the district 
court of the First judicial district of the territory of Arizona, and that 
she was at the date of the issuance of that writ on board of the steam- 
ship Eio de Janeiro, and in the custody of its master, for the purpose of 
déportation under said judgment. Thereupon this court discharged 
the writ which had been issued in her behalf, and further ordered that 
she be remanded to the custody whence she was taken, to be de- 
ported to China, in accordance with the said judgment of the district 
court of the First judicial district of the territory of Arizona. In re 
Gut Lun, 83 Fed. 141. Thereafter, the district court of the First 
judicial district of the territory of Arizona entered an order setting 
aside its former judgment, and granting to the said Gut Lun a new 
trial, but issued no warrant for her appréhension and return to that 
territory for such trial. 

It is now claimed that the judgment under which Gut Lun was 
brought within this jurisdiction having been vacated, and no other 
warrant or authority for her détention having been issued by the 
court in which it was rendered, she is entitled to be discharged. It 
is clear to me, however, that such order should not be made. The 
proceeding relating to her right to remain in the United States is 
now pending in the district court of the territory of Arizona, and she 
should be retumed to that territory for trial. The district coiu-t of the 
territory of Arizona, having jurisdiction of the proceeding, would un 
doubtedly hâve the authority to issue a warrant or writ under which 
the said Gut Lun, could be legally returned to the territory of Arizona 
for trial. In re Christian, 82 Fed. 885. For some reason, however, 
that court has not exereised its authority in this respect, but its îailvve 
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so to do is not équivalent to a diamissal of the proceeding in which its 
former judgment, directing her déportation, was rendered, and would 
not justify her diseharge upon the présent writ. 

Under section 761 of the United States Revised Statutes, the court 
is required, in any proceeding where a party seelîs release under a 
writ of habeas corpus, "to dispose of the party as law and justice re- 
quire"; and, as incident to this jurisdiction, it has authority to make 
ail orders necessary to carry ont this command of the statute. I 
hâve no doubt whatever that this court, ha vin g determined that "law 
and justice require" such action, has ample authority, in the exercise 
of its jurisdiction in this proceeding, to make an order requiring the 
United States marshal of this district to deliver the said Gut Lun 
into the custody of the marshal of the territory of Arizona for trial 
under the proceeding there pending against her. Ordered that the 
writ be discharged, and the said Gut Lun be remanded to the custody 
of the United States marshal for this district; and said marshal is 
further ordered to deliver the said Gut Lun into the custody of the 
United States marshal for the territory of Arizona, for the purpose of 
trial in the proceeding now pending against her in the district court 
of the First judicial district of the territory of Arizona. 



In re BENNETT. 

(District Court, N. D. Callfornia. December 13, 1897.) 

No. 11,393. 

1. Ceimtnai, Law— Formeb Jbopakdt— Conviction dp Lesser Offense — Ne- 

CB8SITY OV PlEA. 

On the trial of a défendant chargea wlth assault with Intent to commit 
murder, a verdict finding hlm gullty of assault wlth a deadly weapon is, 
In légal effect, an acoulttal of the higher offense; and, on a new trial belng 
awarded, the court bas no Jurisdiction to again place hlm on trial for such 
offense, under the same Information or Indlctment, or to require hlm to 
enter any further plea. thereto in order to préserve bis constltutional right 
not to be placed twice In Jeopardy. The verdict is a part of the court's 
record of Its proceedings on such information, of which It is bound to take 
judicial notice. 

2. Same— VoiD Judgment — Want of Jurisdiction Shown by Record. 

A judgment of conviction against a défendant is void for want of Juris- 
diction where the records of the court renderlng it show that the défendant 
was prevlously tried on the same information, and a verdict was returned 
finding hlm guilty of a lesser offense. 
8. Habeas Corpus— Rôle in Fédéral Courts— Illégal Conviction by State 
Court. 

Though the judgment of a state court, under which a petitioner is Im- 
prisoned, is vold, and rendered in violation of the petitloner's rights under 
the constitution of the United States, a fédéral court wlU not release hlm 
on habeas corpus where, on the settlng aside of such illégal conviction, 
there remain other charges in the information, on which he has not been 
tried; hls remedy in such case belng conflned to a writ of error from the 
United States suprême court, which has the power to remand hlm to the 
State authorities. 

Application by 0. R Bennett for writ of habeas corpus. 
D. M. Conner, for petitioner. 
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DE HAVEN, District Judge. Tlie application for the îssuance 
of a writ of habeas corpus herein was aWy presented by the attorney 
for the petitioner in his argument upon the hearing, and I bave 
given to the case stated in the pétition careful considération. It 
appears from the pétition that there was flled in the superior court 
of Alameda county, in this state, an information charging the peti- 
tioner with the crime of an assault with an intent to commit murder. 
Thereafter, on the 8th day of January, 1895, he was placed on trial 
in department 4 of that court, upon such information ; and a verdict 
finding him guilty of the lesser offense of an assault with a deadly 
weapon was returned by the jury. The petitioner then moved for 
a new trial, which was granted; and the pétition charges that there- 
after "without any new or other information, indictment, charge, or 
accusation, and without any new arraignment of your petitioner or 
new or other plea on his part, he was again put upon trial in said 
superior court, before the same department and judge, upon the said 
information and charge of assault with intent to commit murder." 
This trial resulted in a verdict of guilty as charged, and thereafter 
the said superior court, on motion of the petitioner, granted him a 
new trial, on the sole ground that he had been twice put in jeopardy 
for the higher offense of which he had been convicted. This order was 
reversed by the suprême court of the state of California (45 Pac. 
1013), and the cause remanded to the superior court of Alameda 
county, which then, in obédience to the judgment of the suprême 
court, sentenced the petitionet to serve one year in the penitentiary, 
as punishment for the crime of an assault with intent to commit 
murder, and this latter judgment has been aflSrmed by the suprême 
court of the state. 50 Pac. 703. 

It is proper in this connection to say that the petitioner did not 
interpose, in bar of his second trial for the greater offense charged 
against him in the information, a spécial plea of former acquittai 
of such offense; and it was for the failure so to do that the suprême 
court held that under the Pénal Code of the state, as construed by 
it, he was properly conv;cted of such higher offense, notwithstanding 
his prior acquittai, and in its discussion of the gênerai question that 
court said : 

"The fact that the flrst trial was had in the same court and before the same 
judge as the second trial In no way excused the neeessity of the plea of once 
m jeopardy." People v. Bennett, 114 Cal. 56, 45 Pac. 1013. 

The petitioner is now imprisoned under the judgment of conviction 
above referred to, and he claims that his conviction of the crime of 
assault with intent to commit murder, under the circumstances above 
gtated, deprives him of rights guarantied to him by the fourteenth 
amendment to the constitution of the United States. There can 
be no doubt that the verdict of the jury rendered upon the first ttial 
of the petitioner, flnding him guilty of the lesser offense, of an as- 
sault with a deadly weapon, was, in légal effect, an acquittai of the 
higher offense charged in the information flled against him, and of 
which the défendant at présent stands convicted. That such is the 
légal effect of that verdict may now be considered as settled beyond 
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ail question. People v. Gilmore, 4 Cal. 376; People v. Gordon, 99 
Cal. 227, 33 Pac. 901; Com. v. Herty, 109 Mass. 348; State v. Belden, 
33 Wis. 121; State v. Martin, 30 Wis. 216; State v. Hill, Id. 416; 
State T. Kattlemann, 35 Mo. 105; State v. Eoss, 29 Mo. 32; Johnson 
V. State (Fia.) 9 South. 208; Golding v. State (Fia.) 12 South. 525. 
Such being the law, it is clear that the petitioner is now under con- 
viction and suffering imprisonment for an offense of which he was 
acquitted by the verdict of a jury; and the further fact, alleged in 
the pétition, that such conviction occurred in the same court and 
upon the same information upon which the former verdict of ac- 
quittai was rendered, at once raises the question whether such con- 
viction is in violation of that provision of the fourteenth amendment 
to the constitution of the United States which déclares that no state 
shall deprive any person of life, liberty, or property without due pro- 
cess of law. 

In speaking of what is meant by the phrase "due process of law," 
the suprême court of Mississippi, in Brown v. Levée Com'rs, 50 Miss. 
468, used this language: 

"It refers to certain fundamental rights which that System of jurisprudence, 
of which ours Is a derivative, has always recognized. If any of thèse are dis- 
regarded in the proceedings by which a person is condemned to the loss of 
life, liberty, or property, then the deprivation has not been by 'due process 
of law.' " 

The right of a person, after acquittai by a jury, to be exempt from 
the jeopardy of being again placed on trial in the same court, and 
upon the same indictment, for the identical offense of which he has 
been acquitted, is certainly one of the fundamental rights which has 
always been recognized by our System of jurisprudence as belonging 
to the citizen; and, unquestionably, the guaranty of due process of 
law, found in the fourteenth amendment to the constitution of the 
United States, was intended, among other things, to secure to the 
citizen this right, and deprives the state of authority to convict and 
punish a nerson for a crime of which he has been duly acquitted by 
a jury, when the fact of such former acquittai is made to appear to 
the court before which he is again put in jeopardy for the same of- 
fense. Ex parte Ulrich, 42 Fed. 587. See, also, Ex parte Lange, 
18 Wall. 163. 

The judgment of the court under which the petitioner is now im- 
prisoned is in violation of the constitutional rights of the petitioner 
as thns defined, and, in my opinion, is void in the extrême sensé. 
After the petitioner was acquitted of the higher offense charged in 
the information, the superior court of the county of Alameda had no 
jurisdiction to again place him upon trial for such offense, upon the 
same information, or to require him to enter any further plea in 
order to préserve his constitutional right of protection against a 
second trial for that offense ; and, if there is any statute of the state 
which attempts to confer upon the courts of the state such a juris- 
diction, it is, in so far as it attempts so to do, clearly répugnant to 
the provision of the fourteenth amendment to the constitution of the 
United States, before referred to, and therefore void. If his ac- 
quittai had taken place in some other court, or upon another Infor- 
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ination or indictment in the same court, it would hâve been incumbent 
upon the petitioner, in order to avail himself of bis constitutional 
right of protection against being twice placed in jeopardy, to bave 
specially pleaded such défense, and upon tbe trial to bave exbibited 
évidence in support thereof, for in no other way could tbe court bave 
been judicially informed of the facts, constituting a bar to a second 
trial; but, in the proceeding in which the petitioner was convicted, 
no such plea or évidence was necessary, because tbe court itself was 
bound to take judicial notice of every step shown by its own record 
to bave been taken in the prosecution of the case before it, — notice 
not only of the petitioner's arraignment, and of bis plea upon such 
arraignment, but also of the verdict rendered upon the former trial 
of the same case, and entered upon the record of the court as a per- 
pétuai mémorial of its rendition; and, having judicial knowledge of 
such facts, the court was bound to know that, under tbe constitution, 
it no longer had jurisdiction to retry the petitioner for the offense 
of which he had been acquitted by such former verdict. 

ït was stated by Mr. Justice Miller, in delivering the opinion of 
the court in Ex parte Bigelow, 113 U. S. 328, 5 Sup. Ct. 544, "that it 
is not always very easy to détermine what matters go to the juris- 
diction of the court, so as to make its action when erroneous a nul- 
lity"; and certainly, in a case where a court has, by law, jurisdiction 
of the offense charged, and of the défendant on trial, a ruling made 
during the course of the trial, and which might on appeal be held 
to bave deprived such défendant of a constitutional right claimed by 
him, would not make a judgment of conviction given by such court 
void in the extrême sensé, and so subject to collatéral attack, if the 
error could only be made to appear by a bill of exceptions, which 
would not, except for the purposes of an appeal, form any part of the 
judgment record; but the verdict of a jury in a criminal case con- 
stitutes a part of the record of the case in which it is rendered. In 
so far as it acquits a défendant of any offense embraced in the indict- 
ment, it cannot be set aside or disregarded by the court, in its final 
judgment. "A record is substantially a written history of the pro- 
ceedings, from the beginning to the end of the case." U. S. v. Tay- 
lor, 147 U. S. 698, 13 Sup. Ct. 480. And so important a matter as 
the verdict of a jury, which finally détermines any of the issues involved, 
necessarily forms a part of the judicial record or history of the case in 
which it is rendered. It foUows from what has just been said that the 
verdict acquitting the petitioner of the crime of assault with intent to 
commit murder forms a part of the record of the subséquent judgment 
under which the petitioner is now imprisoned (Golding v. State [Fia.] 13 
South, 525), and may be looked at even in a collatéral proceeding, for 
the purpose of determining the validity of that judgment. The in- 
validity of the judgment under which the petitioner is imprisoned 
is thus made to appear upon the face of the record of that judgment. 
In any case where it appears from the record that the court had no 
authority to render judgment against a défendant, such judgment is 
void; and, where the record shows a second prosecution, trial, and 
conviction of an offense of which the défendant has once been ac- 
quitted or convicted, such judgment is void. In re Nielsen, 131 
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U. S. 176, 9 Sup. et. 672; In re Snow, 120 U. S. 274, 7 Sup. Ct. 556. 
The superior court of Alameda county was without jurisdiction to 
give tlie judgment against the petitioner convicting hùn of the of- 
fense of which he h.ad once been acquitted, "because it was against 
an express provision of the constitution, which bounds and limits 
ail jorisdiction.» In re Nielsen, 131 U. S. 185, 9 Sup. Ct. 675. 

The only question that remains is whether the petitioner is entitled 
to be discharged from his présent imprisonment by proceedings under a 
writ of habeas corpus. The case of In re Friedrich, 51 Fed. 747, was 
one in which the petitioner therein was convicted by verdict of a jury in 
a superior court of one of the counties of the state of Washington of 
the crime of murder in the first degree, and upon his appeal from 
the judgment thereon, to the suprême court of the state, that court 
rêver sed the judgment of the trial court, with the direction to vacate 
the judgment imposing a sentence of death, and to enter a new judg- 
ment upon the verdict, for murder in the second degree (29 Pac. 1055, 
30 Pac. 328, and 31 Pac. 332); and, in pursuance of such order, the 
trial court adjudged the petitioner therein to be guilty of murder 
in the second degree, and sentenced him to imprisonment therefor. 
He then flled a pétition in the United States circuit court for the 
district of Washington, asking to be released from such imprison- 
ment, by proceedings under a writ of habeas corpus; and, in the 
pétition so flled by him, he claimed that the judgment of the suprême 
court was without jurisdiction; that it could not direct a judgment 
against him for the crime of murder in the second degree, without 
the finding of a jury that he was guilty of such crime. This action 
of the suprême court of the state of Washington was based upon a 
statute which that court construed as giving it the authority to mod- 
ify the judgment of the trial court without directing a new trial. It 
was claimed by the petitioner that the suprême court of the state 
erred in thus construing the statute, and, in addition thereto, that, if 
such was its proper construction, then the statute was in violation 
of the fourteenth amendment to the constitution of the United States, 
and for that reason void. The United States circuit court, in an 
elaborate opinion by Hanford, district judge, reached the conclusion 
that the imprisonment of the petitioner was without due process of 
law, and in violation of the fourteenth amendment to the constitu- 
tion of the United States; but at the same time it refused to dis- 
charge the petitioner, upon the ground that his remedy was to obtain 
a writ of error from the suprême court of the United States. This 
ruling of the circuit court was on appeal afflrmed by the suprême 
court of the United States (13 Sup. Ct. 793); and, in affirming such 
order, that court declined to conslder whether the suprême court of 
the state was right in its construction of the statute under which it 
had assumed to proceed, or whether such statute, if correctly con- 
strued, was in violation of the fourteenth amendment to the fédéral 
constitution. In passing upon the questions presented, the court said : 

"It is certainly the better practice, in cases of this bind, to put the prisoner 
to his remedy by writ of error from this court, under section 709 of the 
Eevised Sta tûtes, than to award him a writ of habeas corpus; for, under pro- 
ceedings by writ of error, the validity of the Judgment against him can be 
ealled hi question, and the fédéral court left in a positioa to correct the wrong, 
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If any, flone the petitloner, and at the same tlme leare the State anthorlttes 
ta a position to deal wlth hlm thereafter, wlthin the llmlts of proper auttiority, 
instead of discharging hlm by habeas corpus proceedings, and thereby depriv- 
Ing the State of the opportunity of asserting further jurisdlctlon orer his per- 
son In respect to the crime wlth whlch he Is charged. • * • Wltbout pasg- 
Ing, therefore, npon the merits of the question a» to the constltutionallty of 
the provision of the Code under which the suprême court proceeded In dia- 
posing of the case, when It was before It, or upon the question of the valldlty 
of the judgment rendered by the state courts in the case, we are of opinion, 
for the reasons stated, that the order of the circuit court refuslng the applica- 
tion for the wrlt of habeas corpus was correct, and la accordlngly afflrmed." 

Following the rule laid down in the case just cited, I am compelled 
to deny the application for the writ asked for by the petitioner. _ He 
is not entitled to be set at liberty, because he has not been acquitted 
of either of the minor offenses charged in the information; and this 
court has no authority to remand the petitioner to the custody otthe 
state court, with instructions to proceed to try him for such minor 
offenses. Such direction, howeyer, could be given by the suprême 
court of the state af ter a reversai of its judgment by the suprême court 
of the United States upon a writ of error. 

It may be that the petitioner would not be entitled to a writ of er- 
ror, for the reason that he did not distinctly claim before the suprême 
court of the state that his conviction deprived him of rights guar- 
antied by the constitution of the United States; but, if so, that fact 
would not enlarge the remedy, or give to him any greater rights 
than he would otherwise be entitled to obtain under a writ of habeas 
corpus. 

Ex parte Ulrich, 42 Fed. 587, relied on by the petitioner, is not 
authority for the discharge of the petitioner. In that case, it appeared 
that the petitioner therein had been placed in former jeopardy before a 
jury, and, after trial begun, the jury was discharged, without his con- 
sent, and without légal cause therefor. Such discharge of the jury was, 
in efifect, équivalent to a gênerai verdict of not guilty, and therefore 
operated as an acquittai of the entire charge contained in the indict- 
ment ; and, for this reason, it was held that the petitioner was aititled 
to his discharge. It will thus be seen that that case, on its facts, is 
widely différent from this, and the principle of law upon which the dé- 
cision in that case rests is not applicable hère. Application for the 
writ aslied for in the pétition is refused. 



TJNITBD STATES v. MOSBS. 

(Circuit Court of Appeals, Second Circuit. December 1, 1897.> 

No. 12. 

CcfiTOMS DuTiBS — Classification — Papbb. 

A very light paper, soft, eemi transparent, long-flbered, and dull-flnisbed, 
which is highly absorbent, and therefore much used by dentlsts, and which 
Is aiso used for making paper napkins, held to hâve been dutiable, under 
paragraph 422 of the act of October 1, 1890, as "paper not specially pro- 
vided for," and not to hâve been "tissue paper," so as to be dutiable under 
paragraph 419. 

This is an appeal from a décision of the circuit court, Southern 
district of New York, wliich aiHrmed a décision of the board of 
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•gênerai appraiser S, reversing a décision of the collecter of the port 
of New York in regard to tiie classification for customs duties of 
certain merchandise. 

The mercliandise In question Is a very llght paper, soft, semitransparent, long- 
flbered, and duU-flnlshed. It is highly absorbent, and for that reason is much 
used by dentists. It is also used for mailing paper napkins, and in connection 
wlth a maeliine called the "cyclostyle" for duplicating Impressions. It weighs 
under 10 pounds per ream of 500 sheets, gize 20x30. The coUector classified 
It for duty under paragraph 419 of the tarifiC act of October 1, 1890: "(419) 
Papers known commercially as copylng paper, flltering paper, silver paper, and 
ail tissue paper, white or coloured, made up in copying books, reams, or in any 
other form, eight cents per pound," etc. The importer claimed, and the board 
found, that it was dutiable under paragraph 422 of the same act, which reads: 
"(422) Paper hangings and paper for screens or fireboards, -writing paper, draw- 
ing paper, and ail other paper not specially provlded for in this act, 25 per 
eentum ad valorem." The protest referred to this paragraph wlth sufficient 
definiteness, although it gave the wrong paragraph number. 

H. D, Sedgwick, for the United States. 
W. B. Ooughtry, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE OUEIAM. It is not disputed that, unless the merchandise 
be tissue paper, it is properly included in paragraph 422. There is 
no other paragraph specially providing for it. The sole question 
presented, therefore, is whether it is "tissue paper." We do not find 
in the phraseology of paragraph 419 any reason for holding that the 
words "tissue paper," as used therein, are not to be interpreted in 
accordance with the gênerai rule ; or that congress intended them to 
hâve any other or différent meaning from that which they had in 
trade and commerce. The testimony before the board of gênerai 
appraisers upon the question whether this importation was one 
variety of the "tissue paper" of commerce was very conflicting, and 
the additional évidence taken in the circuit court présents a like con- 
flict. Under the circumstances we see no reason for reversing the 
décisions below. Décision of circuit court afflrmed. 



TJNITED STATES v. KBANB. 
(Circuit Court, D. South Carolina. December 34, 1897.) 

CCSTOMS DUTIKS — GlKGER BEEB — DuTIABLE VALUK — BOTTLKS, COKKS, AND 
WiRING. 

Under paragraph 248 of the act of 1894, which imposes on ginger aie 
or ginger béer a duty of 20 per cent, ad valorem, but provides that "no 
separate or additional duty shall be assessed on the bottles," the cost of 
corking and wiring is not to be deducted in ascertaining dutiable value, 
on the theory that this is a part of the cost of the bottles, and that the 
bottles are free; but, as ginger béer is always sold in bottles, corked and 
Wired, the duty should be assessed on the whole value of the goods as thus 
bought and sold, in the place from which they were imported. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers reversing the action of the collecter of 
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the port of Charleston, S. C, in respect to the assessment of duty on 
an importation of ginger béer, 

Walter A. Donaldson and Edward W. Haghes, for the United 
States. 

SIMONTON, Circuit Judge. This case cornes up in tliis way: J. 
M. Keane imported into the port of Charleston, S. C, from Belfast, 
Ireland, certain packages, containing ginger aie. The inyoice con- 
tained, among other articles, which were not dutiable, 50 cases (250 
dozen) ginger aie, in Crown cork bottles, Is. 2d., — £14 Ils. 8d.; 250 
dozen bottles, Is., — £12 10s.; 50 cases, including packing, Is. 6d., — 
£3 15s.; 250 dozen (corking with Orown corks), including 10 open- 
ers in each, £4 3s. 4d. The collecter of the port of Charleston, es- 
timating the duty payable on this importation, excluded the 2.50 
dozen bottles, and assessed the duty on the remainder of the invoice 
22s. lOd., at the rate of 20 per cent, ad valorem; that is, £22 10s., 
rèduced to |110, at 20 per cent., |22. The importer, dissatisfled with 
this action of the collecter, duly filed his protest under the provisions 
of section 14, Act June 10, 1890, setting forth objection as f ollows : 
"That corking and wiring is a part of the cost of the bottles, and 
should not be assessed for duty under section 1, act of lOth of June, 
1890." In due course this protest was heard by the board of Unit- 
ed States gênerai appraisers, who sustained the protest, and re- 
versed the action of the coUector, holding that the cost of corking 
and wiring is part of the cost of the bottles, and that, as ginger aie 
bottles are free of duty, the action of the collecter was erroneous; 
following in this respect a former décision of their own in a similar 
case. G. A., 3,728, (S. S. 17,742.) From this décision of this board 
the collecter of customs flled a pétition for review under the pro- 
visions of section 15, Act June, 1890. This pétition was flled, and a 
hearing was fixed for 15th of December, 1897, due notice to ail par- 
ties having been given. The protestant did not appear, and coun- 
sel on the part of the government were heard. 

The question is made under the tariff act of 1894, § 248 (28 Stat. 
526). The language of the section is: 

"248. Ginger aie or ginger béer, 20 per cent, ad valorem, but no separate or 
additional duty shall be assessed on the bottles." 

In the same act there is a duty presçribed for bottles in other cases. 

Taking up flrst the point decided by the board of appraisers. They 
say that wiring and corking ginger aie bottles are a part of the cost 
of the bottles. Why is the wiring with the corking used? Not be- 
cause the bottles are used, for in very many cases — in every case 
where ordinary liquid is put in bottles — ^no wiring is needed' or is 
used. The wiring with the corking in the case before us is used be- 
cause of the peculiar character of the contents of the bottle, and only 
because of this peculiar character. The liquid, to obtain a commer- 
cial character, must be charged with gas; the charge perhaps in- 
creased for the purpose of exportation. This gas must be kept un- 
der restraint. Without this wiring with the corking it could not 
be manufactured, put on the market, sold, or imported. As liquid 
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ginger béer is never prepared for market, sold, or exported în any 
other way, this wiring with the corking is an essential part of its 
préparation for market sale and exportation. So the conclusion is 
clear that the wiring with the corking is not an incident to — a part 
of — the cost of the bottle, but an incident — an inséparable incident 
— to the commercial article known as ginger béer, and the cost must 
be set down as a part of the cost of the commercial article. In the 
opinion of the court the ruling of the collector was correct, and the 
décision of the board of appraisers is overruled. 

There is another point of view from which this matter can be 
treated. How should the duty be estimated on ginger aie or ginger 
béer under the act of 1894? The words of the act are: 

"Ginger aie or ginger béer, 20 per cent, ad valorem, but no separate or ad- 
dltlonal duty shall be assessed on the bottles." 

In the same act there is a duty prescribed for bottles, empty or 
fllled. What is the ad valorem? In 1890 congress passed a cus- 
toms administration act, in which is the définition of the term "ad 
valorem," or rather which prescribes the mode in whieh ad valorem 
duties shall be assessed (26 Stat. 131, § 19), as follows: 

"Sec. 19. That whenever Imported mercbandlse Is subject to an ad valorem 
rate of duty, or to a duty based upon or regulated in any manner by the 
value thereof, the duty shall be assessed upon the actual market or Whole- 
sale price of such mercbandlse as bought and sold in usual Wholesale quantl- 
tles, at the time of exportation to the TJnited States, in the principal markets 
of the country from whence Imported, and in the condition in which such 
merchandise is there bought and sold for exportation to the United States, 
or conslgned to the TJnited States for sale, includlng the value of ail car- 
toons, cases, crates, boxes, sacks and covering of any kind, and ail other costs, 
charges and expenses Incident to placlng the merchandise in condition, packed 
ready for shlpment to the United States, and if there be used for covering or 
holding Imported merchandise, whether dutiable or free, any unusual article 
or form deslgned for use otherwlse than In the bona flde transportation of 
such merchandise to the United States, additional duty shall be levied and 
collected upon such material or article at the rate to which the same would 
be subject If separately Imported. That the words 'value' or 'actual market 
value,' whenever used In this act or In any law relating to the appraisement 
of Imported merchandise, shall be construed to mean the actual market value 
or Wholesale price as defined in this section." 

"Ginger aie or ginger béer," when the term is used in the trade or 
the article is sold, always means such aie or béer put up in bottles. 
The liquid ginger aie or ginger béer is never sold otherwise than 
in bottles. And when the liquid is manufactured, the component 
parts nut together, and then aerated, it is put up at the factory in 
bottles. and never leaves the factory in any other way. So, when 
the buyer purchases from the factory, he pays not only the value of 
the liquid in the bottles, but the cost of the bottles and the bottling. 
And when he sells it he sells it as he purchased and received it. So, 
when we speak of the actual market value of this merchandise, 
known as ginger aie or ginger béer, as bought and sold at the time 
of exportation to the TJnited States in the country from whence im- 
ported, and in the condition in which such merchandise is thus bought 
and sold, we mean its value as put up in bottles, corked and wired 
for it is never sold in any other way. And in this value necessarily 
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is included the cost of the bottles, corking, and wiring. For this 
reason, when the act of 1894 puts an ad valorem duty on ginger aie 
or ginger béer, it expressly provides that no separate or additional 
duty shall be assessed on the bottles, because the value of thèse bot- 
tles bas already been estimated and provided for in getting at the 
value of the merchandise. The décision of the suprême court in De 
Bary v. Arthur, 93 XJ. S. 423, throws some light on this question. 
The case arose under the tarifl act of 1870, upon duty payable on 
Champagne. The importer contended that, as Champagne could only 
be imported in bottles, the spécifie duty of six dollars per dozen of 
quart bottles, and other sums speciôed for smaller bottles, covered 
the duty on the bottles also. The court recognizes the argument, 
but décides that it is answered by the express language of the act, 
which déclares that wines of ail kinds, imported in bottles, must pay 
an additional duty of three cents per bottle. In the présent case 
the invoice contained, among others, two items: One for 25 barrels 
ginger aie in Crown System, 250 dozen, against which the value at 
place of exportation was given. The next item is 250 dozen bot- 
tles containing above, against which was their value. The collector 
omitted this last item in fixing the duty. evidently supposing that, 
the bottles having already been estimated in the ad valorem of the 
ginger aie, separate or additional duty could not be imposed on the 
bottles. Prom this point of view there is nothing in conflict with 
this conclusion in Dickson v. U. S., 68 Fed. 534, or in the same case 
on appeal, 19 C. C. A. 428, 73 Fed. 195. 

The importer should pay the duties on the whole ad valorem value 
of the imported merchandise, as bought and sold in the place whence 
it was exDorted, and in the condition in which such merchandise is 
then bought and sold for exportation. 



EOSTETTER CO. ▼. SOMMEES et al. 

(Circuit Court, S. D. New York. December 21, 189T.Ï 

Tbade-Mahks— Unfair Compétition. 

Oomplalnant had long sold "Hostetter's Bitters" In bottles of a pecullar 
form and size, and establlshed a large business thereln. Défendants sold 
In demijohns spurlous bitters, closely resembling the real article, labeling 
them "Hostetter's Bitters," wlth Intent that they should be sold by the 
drlnk at the bar as "Hostetter's Bitters." Eeld, that this was unfalr com- 
pétition, and should be enjolned. 

This was a bill in equity by the Hostetter Company against Isaao 
Sommers and Louis Joseph to restrain alleged unfair compétition io 
trade. 

A. H. Clarke, for complainant. 
Wm. J. Townsend, for défendants. 

TOWNSEND, District Judge. The followîng allégations of the 
bill herein are admitted, namely, that complainant corporation is the 
compounder of a médical préparation which bas been sold by it for 
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more than 30 yeflrs in square amber-colored bottîes only, marked 
and labeled as "Dr. J. H. B. Hostetter's Stomacli Bitters" ; that said 
bitters are known to thetrade and to tbe public as "Hostetter's Bit- 
ters," and hâve been extenâively sold; and that the good will of said 
business is of great value to complainant. The bill charges the de- 
fendants with fraud and unfair dealing in selling as its bitters an- 
other, counterfeit stomach bitters, in bulk, so eompounded as to re- 
semble in color, taste, and smell the bitters of complainant. and in 
suggesting to and advising intending purchasers to procure the empty 
bottles of complainant, with its labels thereon, and to reiill them 
with said imitation bitters, and sell them as complainant's bitters. 
The answer of défendants is a gênerai déniai. Their witnesses deny 
most of the material statements of complainant's witnesses. From 
the mass of testimony, given for the most part by interested wit- 
nesses, some of whom are discredited by inconsistencies and others 
by improbabilities, I flnd the foUowing facts: On several occasions 
the agents of complainant called at défendants' place of business, and, 
repi'esenting themselves as liquor dealers or their agents, stated that 
they wished to purchase liquors and varions kinds of bitters, including 
Hostetter's Bitters, which they wished to purchase by the gallon. 
Défendant Joseph, who is a partner of défendant Sommers, on four 
occasions sold to complainant's agent demijohns, each containing a 
half gallon of counterfeit bitters, labeled them "Hostetter's Bitters," 
described them in the invoices as "Hostetter's Bitters," and so entered 
them in the sales book. After the second or third purchase com- 
plainant's agent asked the défendant Joseph "which was the best 
way to sell Hostetter's Bitters to make the most money." Joseph 
told him to put them in Hostetter bottles, and sell them over the 
bar, the same as his other customers did. After ail of said pur- 
chases had been made, complainant's agent asked Joseph for empty 
Hostetter bottles. Joseph told him they did not hâve any, but di- 
rected him to two or more dealers in bottiers' supplies, where he said 
he (complainant's agent) could get a gênerai supply of labels and bot- 
tles. One of thèse dealers (Westermann) adjnitted that, if he had 
second-hand bottles, he guessed he would sell them with old labels on, 
if people wanted them, but denied that he ever sold Hostetter bottles. 
In view of the fact that Joseph's testimony as to said conversation is 
unsupported by other évidence, and, as to varions material statements, 
is contradicted by four witnesses, it must be considered as discredited. 
It is unnecessary, however, to rest the décision of this case upon any 
uncertain testimony. Upon the facts clearly proved, a case of in- 
fringement is shown, within the rule laid down in Hostetter Co. v. 
Brueggeman-Eeinert Distilling Go., 46 Fed. 188, and Hostetter Co. v. 
Van Vorst, 62 Fed. 600. It is established that défendants sold to 
complainant's agents, under the name 'Tîostetter's Bitters," a spuri- 
ous article, so closely resembling the real article as to deceive an ordi- 
nary customer, with the intent that it should be resold by the dvink, 
over the bar, in the usual way, as Hostetter's Bitters, in fraud of the 
rights of complainant and of the public. The law is not, as claimed 
by défendants' counsel in his brief , that "under complainant's trade- 
mark it is entitled to no protection in the sale of bitters, uniess such 
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bitters are sold in bottles resembling the bottles of complainant, and 
under its labels and trade-mark, or imitations thereof." The com- 
plainant is entitled to protection against the appropriation of its 
trade-mark by any and ail unfair and dishonorable means, and a 
court of equitj' bas power to grant such protection whenever it is 
satisfled that an attempt has been made by ingénions subterfuges to 
invade the rights of an owner of a trade-mark, either by a conspiracy 
with others to deprive him of such rights, or by misrepresentation 
in the sale of a spurious article so manufactured as to deceive the 
public. In the sharp contest between the individual manufacturer, 
who strives to acquire and retain the fruits of industry and honesty, 
and the field of keen rivais, seeking to wrest from him the prize of the 
public good will, the inventive ingenuity of the infringer has con- 
ceived a great variety of devices for evading the established rules of 
fair dealing. Among the later of thèse devices are acts professedly 
within légal limitations, but manifestly designed to be afterwards so 
made available by other acts as to deceive the public. In such cases 
courts of equity, looking beyond the original acts, and flnding that 
their ultimate object and effect were to enable and induce the retail 
seller of a fraudulent imitation to pîalm it off on an unsuspecting 
public for the genuine article, and thus to contribute to the infringe- 
ment upon the rights of the original owner, hâve not hesitated to ap- 
ply the remedy. The seheme in the présent case, according to the 
testimony of défendants, appears to hâve been that the manufacturer 
of the bogus bitters should sell them to the vs'holesaler in demijohns 
labeled "Stomach Bitters"; that the wholesaler should change the 
labels to "Hostetter's Bitters," and invoice and ship them under said 
latter name to the retail dealer, and that the retail dealer should sell 
them by the drink as "Hostetter's Bitters" when "Hostetter's Bitters" 
were called for at the bar, from bogus bottles or otherwise, as he 
chose. The claim of défendant Joseph that he stated to complain- 
ant's agent that the bogus bitters were stomach bitters, and that he 
could not buy Hostetter's Bitters in bulk, is immaterial in view of his 
admission that he marked and invoiced them to the purchaser as 
"Hostetter's Bitters," becauSe eomplainant's agent told him "his 
brother-in-law up there didn't know anything about the business, and 
there was a call up there for Hostetter Bitters," and further said, 
"In the country they didn't know the différence, and they are more 
salable as Hostetter Bitters." Therefore, upon défendants' admis- 
sions, they sold as Hostetter's Bitters a bogus compound which looked, 
tasted, and smelled like Hostetter's Bitters to the unwary purchaser 
of a drink at the bar. Défendant Joseph said he marked the demi- 
john "Hostetter's Bitters" because they were for the country, and in 
order that the purchaser might thereby "make ail the money he could 
out of them." According to eomplainant's contention, sufflciently 
supported by the proofs, said sale was accompanied by the suggestion 
that, in order to make the most money, said bitters should be sold 
in Hostetter bottles. In either view of the case, there was an illégal 
appropriation of eomplainant's right of property, which should be en- 
ioined. Let a decree be entered for an injunction and accounting. 
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D. S. MORGAN & CO. v. MAUL, 

(Circuit Court, N. D. New York. January 12, 1898.) 

Patents — Anticipation and Infringement— Haekows. 

The La Dow patent, No. 415,113, for an improvement In harrows, con- 
slsting In the use of rotary sprlng-teeth, whether concave or not, in gangs 
angled relatively to the draft-line, was not anticipated by the Clark pat- 
ent, No. 369,163, and is Infringed by a harrow havlng slmilar spring- 
teeth, though the spring action thereln Is less In degree than In the teeth 
of the patented harrow. 

This was a suit in equity by D. S. Morgan & Co. against Christian 
Maul for alleg'^d infringement of a patent for am improvement in 
harrows. 

George B. Selden, for complainant. 
Josiah Sullivan, for défendant 

COXE, District Judge (orally). This action is brought for the 
infringement of letters patent, No. 415,113, granted November 12, 
1889, to Charles La Dow for a new and useful improvement in har- 
rows. The inventer in the spécification says : 

"So far as I am aware I am the flrst to use rotary sprlng-teeth, whether 
they be concave or not, In gangs which may be angled relatively to the draft- 
line." 

The claims alleged to be infringed are as follows: 

"(2) The combination of a gang-shaft set at an angle to the Une of draft, 
and plate-spring harrow-teeth mounted thereon wlth their edges towarda the 
soll, so as to eonstitute a rotary gang of spring harrow-teeth which eut 
through the soil edgewise and turn the earth. (3) The combination of a 
gang-shaft, spools, and concave spring harrow-teeth clamped between the 
spools and adapted to be set at an angle to the Une of draft (4) The com- 
bination of concave plate-spring harrow-teeth and a rotable support upon 
which they are mounted, said support being set at an angle to the line of 
draft, substantially as set forth." "(6) A revolvlng harrow-tooth composed of 
a bar or bars of spring métal adapted to vlbrate laterally as the implement 
proceeds, said vibration being caused by the pressure of the earth against the 
concave side of the tooth, In combination wlth a support for malntalnlng said 
revolvlng tooth at an angle to the Une of draft." 

The défenses are lack of novelty and invention and noninfringement. 
Twenty-nine patents hâve been introduced by the défendant, but it is 
unnecessary to congider any of them except No. 369,163, granted to 
George M. Clark, August 30, 1887, for a disk harrow. This is un- 
questionably the best référence offered by the défendant. If the 
Clark patent does not anticipate or limit the claims in question, no 
other référence does. It shows every feature of the invention in 
controversy, with the single exception of the rotary spring-tooth ; so 
that unless patentability can be found in this feature it can be found 
nowhere. Clark shows an ordinary disk harrow with the outer periph- 
ery of the disk -eut away or notched in the form of teeth, one figure 
of the drawing showing the disk with a séries of teeth bolted on its 
outer periphery. There is nothing either in the spécification or 
drawings to indicate that the Clark structure possessed the feature 
of which novelty is predicated in the La Dow patent, viz.: the spring 
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action feature. The proof is dear that thia feature is nseful and 
that it produces résulta never nroduced before. I am convintced that 
the statement of the spécification above quoted, that La Dow was the 
flrst to use rotary spring-teeth, whether concave or not, in gangs 
angled relatively to the draft-line, is substantiated by the proof. 

The remaining question relates to infringement. The only contro- 
versy hère is whether or not the defendant's teeth hâve the spring 
action of the patent? That they are dissimilar in shape and in the 
manner of attachment, and that the blades are shorter and somewhat 
wider than .the blades shown in the La Dow patent, is unquestion- 
ably true, but that they hâve a spring action is also true. The de- 
fendant, himself, swears that he applied the identical test to the two 
structures and with a 30-pound strain his blade showed a yield of 
one-fourth of an inch and the complainant's three-eighths of an inch. 
The différence is one of desree only. The défendant cannot escape 
infringement by showing simply that his teeth hâve less spring action 
than tbose of the complainant. The undisputed fact that he uses teeth 
having spring action is suflûcient to establish infringement. The 
complainant is not limited to the exact yield of the teeth described. 
If he were, any one who used a fraction more or less eould escape. 
The complainant is entitled to the usual decree. 



GARDINER et al. v. WISE, Collector of Customs. 

(Clrcnlt Court of Appeals, Nlnth Circuit. January 3, 1898.) 

No. 299. 

CUBTOMB DuTiBB— Classification— Groukd Bons. 

Bones whleh hâve been submitted to a process of cnishing or grinding, 
produclng an article known commerclally as crushed or ground boue, 
whlch is fit for other than fertilizing purposes, was dutiable as "manu- 
factures of bone," under paragraph 460 of the act of 1890, and was not 
free as "bones crude, or not burned, calclned, ground, steamed, or other- 
wise manufactured, * ♦ • fit only for fertUlzlng purposes." 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was an appeal by James H. Gardiner and William H. Thorn- 
ley from a décision of the board of gênerai appraisers aflSrming the 
action of the collector of customs at San Francisco as to the classi- 
fication for duty of certain imported merchandise. The circuit court 
aflBrmed the décision of the board, and the importers hâve appealed. 

Thos, D. Eiordan, for appel lants. 
Samuel Knight, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. This appeal is taken from the décision 
of the circuit court of the United States for the Northern district of 
California, aflSrming the ruling of the collector of customs for the port 
84 F.— 22 
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of San Francisco and the board of gênerai appraisers sitting at New 
York, holding dutiable, at tjie rate of 30 per cent, ad valorem, 4,480 
bags of imported bone meal, undér the provisions of paragraph 460 
of the tarifl act of congress approved October 1, 1890, which reads 
as f ollows : 

"Manufactures of bone, chip, grass, horn, India-rubber, palm-leaf, straw, 
weeds, or whalebone, or of which thèse substances or elther of them Is the 
component materlal of chief value, not specially provlded for In thts act, 
tblrty per cent, ad valorem." 

It is the contention of the appellants that the merchandise so im- 
ported is not included among the articles made dutiable in paragraph 
460, but that it -was free, under paragraph 511 of the said tarifl act, 
which provides: 

"Bones crude, or not burned, calclned, ground, steamed, or otherwlse manu- 
factured, and bone dust or animal Carbon, and bone ash, flt only for f ertilizing 
pui-poses, are admltted free." 

The iindings of the lower court are that the merchandise is not 
"bones crude, not burned or otherwise manufactured," and is not 
bone dust, but is commercially known as crushed or ground bone, 
produced by submitting crude bones to a process of crushing or grind- 
ing, and that the merchandise in question is fit for other than fer- 
tilizing purposes. On the hearing before the board of appraisers and 
before the circuit court, there was conflict in the testimony concern- 
ing the estent to which the bones were crushed and broken, and the 
purpose to be served by the process to which they had been submitted. 
In such a case, we cannot disturb the flndings of the court below. 
They must be taken as conclusive. White v. XJ. S., 18 G. 0. A. 541, 
72 Fed. 251. 

There is presented for our considération, therefore, only the ques- 
tion of the construction to be given to the paragraphs of the tariff act 
which hâve been quoted above. On behalf of the appellants it is 
urged that bone meal, or ground bone, is not a manufacture of bone, 
as the term is used in section 460; that to crush crude bone is not to 
manufacture it; and that, after being so crushed, the material re- 
mains, notwithstanding its change of form, substantially as it was 
before, and is in fact, as well as under commercial usage, crude bone. 
Paragraphs 460 and 511 must be construed together, and in order 
to détermine whether the merchandise in question is crude bone, not- 
withstanding the fact that it has been crushed or ground, it is only 
necessary to note the plain language of the latter paragraph. In 
specifying, as free, crude bones, not burned, calcined, ground, 
steamed, "or otherwise manufactured," it is clear that burning, cal- 
cining, grinding, and steaming are regarded as methods of manufac- 
ture, and that bones in their natural condition, not subjected to any 
such process, are what is meant by crude bones. Any other con- 
struction renders senseless and nugatory the words "or otherwise 
manufactured." That this is the true meaning is further made évi- 
dent by the remainder of the paragraph, "and bone dust, or animal 
carbon, and bone ash, flt only for fertilizing purposes." Hère ex- 
ception is made in behalf of manufactured bone which is in the form 
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of bone dust, or bone ash, or animal carbon, and is fit only for fer- 
tilizing purposes. The product in question in this case does not 
come witliin this last clause of the paragraph, for the finding of the 
court below is that it is fit for other than fertilizing purposes. It 
does not come under the flrst clause, as we hâve seen, because it is 
not "crude bones, not burned, calcined, ground, steamed, or other- 
wise manufactured." 

It is urged that, in case of doubt, the doubt should be resolved in 
favor of the importer, and that duties are never imposed upon doubt- 
ful interprétation. But this is not a case of doubt. The statute is 
clear, and its meaning is not uncertain or ambiguous. It is so plain 
that to read it is to construe it. The judgment of the circuit court 
will be aflarmed. 



PILLSBTJEY-WASHBTJEN FLOUR-MILLS CO., Limited, et al., 7. AMERI- 
CAN WIKED-HOOP CO. 

(Circuit Court, D. Minnesota. November 30, 1897.) 

1. Patents— Invention — Machine for Pbintino Barkei. Heads. 

The Hooper patent, No. 557,582, for a printing press designed especially 
for printing on barrel heads, is void for want of invention, in view of the 
prier state of the art. 

2. Same— Machine for Printing on Boakds. 

The Hooper & Hollingsworth patent, No. 359,972, for a machine for 
printing on boards, and whieh is especially designed for printing in two 
colors at one opération, by a combination of two type cylinders, and 
elastic-face feed rollers between them, construed, and held infringed as 
to the flrst, second, and third daims, and not infringed as to the sixth 
clatm. 

This was a suit in equity by the Pillsbury-Washburn FIour-Mills 
Company, Limited, and Francis X. Hooper, against the American 
Wired-Hoop Company, for alleged infringement of letters patent No. 
359,972, issued March 22, 1887, to F. X. Hooper and W. Hollings- 
worth, for a machine for printing on boards, and also No. 557,582, 
issued April 7, 1896, for a printing press designed especially for prmt- 
ing barrel heads. The patent of 1887 is adapted for printing upon 
boards with two colors in one continuons opération. In the spécifi- 
cations the patentées say: 

"One description of boards whlch are to be prlnted by this machine are 
used for the ends of boxes; such boxes as are employed for pacliing goods 
of varions kinds,— notably, eanned goods, such as oysters, fruits, etc. In- 
stead of stenciling upon the end of the ready-made box, to dénote its con- 
tents, the board designed for the box end is printed previous to being made 
up Into the box. Where boxes are made up in large numbers for packing 
spécial articles, this plan Is found more economical, besides producing neater 
and better work. Another kind of boards which may be printed to advantage 
are those used for advertising signs." 

Fig. 1 is a vertical, longitudinal section of this machine. In his de- 
scription the patentée says : 

"Referring to Fig. 1, 1 is the frame of the machine. 2 is the bed. 3 is a 
feed Chain. 4 and 5 are sprocket wheels mounted in a frame, by which the 
feed chain is driven. 7 and 8 are two printing rollers suitably geared wlth 
the driving meehanism, so as to turn in the proper order in relation to the 
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feed. 0, 0, 9, 9, are feed Unockers secured upon the feed chaln In the man- 
ner shown in Figs. 3 and 4; and, as shown in those figures, the knoclier is 
approxlmately semicireular in shape. and conforms in outline to a barrel 
head whioh is divided into several pièces. In order to feed a barrel head or 
other board divided into several parts on the feed belt, it is necessary to 
provide a knoclser of peculiar form, conforming in shape to the barrel head 
or other board, and this feed of an Irregular shape presses ail tbe pièces of 
the board forward at the same tlme." 

The claims read as foUows: 

"(1) In a machine for printing barrel heads consisting of several pièces, the 
combina tion of printing rollers, a curved barrel-head holder, being of the 
same radius as the barrel head, and opening in a direction away from the 
direction of the feed, and a feed belt carrying an oppositely curved knocker, 
also of the same radius as the barrel head, — the curved knocker being ar- 
rangea to engage the ends of the boards forming the barrel head to be 
prlnted, and to hold them In a elrcular form while being carried to the print- 
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Ing roUers,— as and for the purpose speclfled. (2) In a machine for printing 
barrel heads eonsisting of several pièces, the combinatlon of printing roUers, 
a curved barrel-head holder, semicircular in form, being of the same radius 
as the barrel head, and opening in a direction away from the direction of 
the feed, and a feed belt carrying an oppositely curved knoelver, semicircu- 
lar in form, also of the same radius as tlie barrel head,— the curved knocker 
being arrangea to engage the ends of the boards forming the barrel head to 
be printed, and to hold them in a circular form while being carried to the 
printing roUers, as and for the purpose speclfled." 

Fig. 4 is a vertical, longitudinal section of this machine. 

"The letter A désignâtes the frame and table; B, the drive pulley. This 
machine bas two type cylinders, C, C, both mounted In a movable frame, D, 
above the table. Bach cylinder is designed to v^ork a différent colored ink, 
Bo that a board, a, passing below the cylinders, will receive an imprint of 
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two colors. Two Ink réceptacles, b, b', are provlded above the cyllnders, 
and two sets of ink-distrlbutlng rollers, c, c', of suitable or well-known con- 
struction in printing machines, are also provlded. * * * Two feed rollers. 
each having an elastic face, n, bear down on tlie upper side of the board, a, 
so that the board is between the lower roller, m, and the two upper ones, n. 
The two upper rollers, n (see Fig. 5), are narrow, and each bears on the sur- 
face of the board, a, along one edge. Thèse rollers are made of métal, n', 
and hâve a rubber ring, n, around the métal part. The rubber-ring part 
cornes in contact with the boai'd, and as it has a good grip thereon the l'eed 
movement of the board is insured, and the rollers avoid defacing the Impriiit 
•nade by the flrst cylinder." 

Claim 6 of this patent reads as folio ws: 

"In a machine for printing boards In two colors at one opération, the com- 
bination of two type cylinders, and elastic-face feed rollers between the said 
two cylinders, for the purpose set forth." 

In patent No. 557,582 the patentée says : 

"The prlmary object of this Invention is to print any desired matter upon 
a barrel head composed of several pièces» and maintain the barrel head in 
clrcular form or alignment whlle belng prlnted, so as to cause the printed 
matter to register when the head is put In a barrel. To accompli.sh this re- 
suit, the barrel heads are placed in the receiver, one upon the other, with 
the divisions between the parts formlng each head parallel to the feed. 
This is an essential feature in the mode of opération. The holder, containing 
a number of barrel heads, Is curved so as to fit the circle of the barrel head, 
and the boards are pressed into It when placed in the machine so as to 
bring them into circular alignment, and force the edges of the several pièces 
together closely. When the bottom barrel head, consisting of several pièces, 
drops onto the table between the feed chalns, the pièces are, In conséquence 
of the alignment produced by the holder, in circular form. While thus lying 
upon the table, they are struck by the curved knocker [Flg. 3], which is of 
the same radius as the curve of the barrel head, and fed forward by it, still 
being retalned In circular alignment, and the edges of the pièces pressed 
closely together by the curve of the knocker, and are thus held by the curved 
knocker In circular alignment while belng carried to the printing and feed 
rollers, by whlch they are caught, and printed in this position. It will be 
seen that the position of the boards, and the maintenance of that position 
In a dlvlded barrel head, Is of the utmost importance." 

Paul & Hawley, for complainants. 
Walter H. Chamberlain^ for défendant. 

LOCHREN, District Judge. I shall hâve to pass upon this question 
at the présent time, as, owing to pressure of business, I am unable 
to take the case under considération. My impression is that the 
patent of 1896 is not valid, and that, in view of the state of the art 
at that time, it contains no feature that was novel. It appears that, 
before that time, conveyors had been made to correspond in shape 
with the artide of wood to be printed, so as to move it directly for- 
ward in the movable frame. They generally printed parts of boxes, 
which were rectangular pièces of wood, using a hopper which was 
square in shape; and the use of the square hopper showed that it 
was obviously necessary to hâve something which would keep thèse 
pièces of wood in proper place to be taken by the eonveyor under the 
printing press. The changes in the conveyors previously used show 
that it was understood to be necessary that they should be so fash- 
ioned as to convey the articles to be printed without moving to one 
side or the other under the roller that was to do the printing. It 
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would be obvious to anybody who was engagea in that business that 
it would be necessary to carry the boards fonvard directly under the 
portion of the roller that was to make the impression upon them, 
So, I think, as long as a hopper was necessary there, and was used to 
insure the placing of those barrel heads under the right portion of 
the roller, the use of a circular fonn of hopper would occur to any one 
as the kind necessary to be used for that purpose. 

With référence to the sixth spécification of the patent of 1887, I 
think it is obvious that there is no infringement of that. That is for 
a feed roller between two cylinders for the purpose set forth, which 
was to carry, or assist in carrying forward, from one cylinder to the 
other, the wood to be printed, as this endless conveyor was used in 
the machine. Although it did at the same time perform the service 
that is performed by the défendants roller, still that is not what it 
was made for, nor the purpose set forth. The defendant's roller does 
not operate as a feed roller. It is simply an idle roller, and does 
not press particularly upon the wood to be moved, aa it rests in the 
slots, although it may, and practically does, serve to keep the wood 
from moving fpom one side to the other. 

The most serions question is with référence to the first, second, and 
third spécifications of complainants' patent, which are really one, as 
far as they need be considered in this case, and is as to whether there 
is in the defendant's machine an infringement of thèse spécifications 
of the patent owned by the complainants. It seems that, before that 
patent, printing in two colors was done, as shown by the Hinds ma- 
chine, but by virtually separate machines ; and this machine in ques- 
tion purposes to print boards in two colors at one opération, with one 
machine, by a oombination of two type cylinders, each for a différent 
oolor, — both cylinders and their inking devices being mounted in the 
same yielding frame. The cylinders in thèse machines of complain- 
ants and défendant are substantially alike, but the claim on the part 
of the défendant is that its cylinders are not mounted on the same 
yielding frame, and therefore do not come within the spécification. 
Although the complainants' machine bas the yielding portion in the 
upper part, containing the type cylinders and the inking devices, while 
the defendant's machine has it in the lower portion, containing the 
other cylinders, it seems to be admitted that, if that lower portion of 
the defendant's machine was so bound together that the yielding 
would be the same in both cylinders at once, there would be an in- 
fringement. Under the authority and the rules cited in the Reece 
Buttonhole Mach. C!o. v. Globe Buttonhole Mach. Co., 10 C. C. A. 194, 
61 Fed. 958, as it is called, it does not occur to me that -the fact that 
those cylinders are made to yield, not rigidly together, but one at a 
time, or only pai-tially together, as they may be pressed upon by that 
portion of the wood that is moving forward, necessarily makes any 
spécial différence, as long as the cylinders are mounted in a frame, 
and there is a yielding, which, if not the same, is at least an équiva- 
lent, practically and mechanically, of that part of the complainants' 
patent. I am inclined to think that there is an infringement of the 
complainants' patent in that respect, and for that reason, and to that 
estent, I think complainants are entitled to judgment. 
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McDQNALD et al. v. MILLER et al. 

(Circuit Court, E. D. Wisconsin. January 7, 1898.) 

Patent Inpringembnt Sxiits— Equity Jdeisdiction. 

A blll In equlty for Infringement of a patent Is not maintainable when 
It Is filed only a few days before the patent expires, and when there is 
no showing of spécial clrcumstances requirlng the issuance of an injunc- 
tion for tUe time the patent bas to run. The mère formai right to an 
Injunction wlthout the actual need or Intention to exercise it is not suf- 
flelent In such a case. 

This was a suit in equity by James S. McDonald, trading under 
the name of J. S. McDonald & Co., and the Samuel Hano Company 
against Henry C. Miller and others, for alleged infringement of a 
patent. The cause was heard on demurrer to the bill. 

EUiott & Hopkins, for complainants. 
Benedict & Morsell, for défendants. 

SEAMAN, District Judge. Upon the facts stated in the bill of 
oomplaint, even after allowing the amendment tendered at the hear- 
ing, I am of opifiion that équitable interférence is neither necessary nor 
proper for protecting any rights the complainants may hâve in the 
matters charged, and that the demurrer must be sustained. The bill 
allèges infringement of letters patent No. 224,529, issued February 17, 
1880, to Samuel Hano, for an improvement in copying books, assigned 
to the complainant August, 1893. It was flled January 26, 1897, 
only 22 days before the expiration of the patent, and the subpœna 
was not retumable until after the expiration. No spécial circumstan- 
ces are alleged to call for équitable relief, aside from the ordinary 
case of infringement. It is true that an injunction pendente lite is 
one of the forms of relief prayed for, but there was no actual applica- 
tion to that end, and apparently no intention to invoke such relief, 
as there was no allégation in the bill as flled of a state of facts upon 
which to found it, under the rule clearly established in this circuit 
in Standard Elevator Co. v. Crâne Elevator Co., 9 U. S. App. 556, 6 
C. C. A. 100, and 56 Ped. 718, and subséquent cases. Unless a right 
existed to présent injunctional relief when the action was commenced, 
I can flnd no allégation of wrong for which there may not be adéquate 
légal remedy. The right to such injunction may not dépend wholly 
upon the allégations of the bill, but may appear by supplemental 
showing when application is made, so that the absence of apt alléga- 
tions in the former would not necessarily bar the application. Neither 
would the f ailure to apply for an injunction within the life of the pat- 
ent operate of itself to deprive the case of équitable cognizance, even 
when the jurisdiction was acquired through the right to such relief. 
But the doors of equity are open only to those who come with clear 
showing of right, for which no adéquate redress can be afEorded at 
law, and the jurisdiction over causes for patent infringement is not 
excepted from this requirement. The need of injunctional relief — 
temporary or permanent, one or both — generally constitutes the maim 
ground, and is often the sole ground for entertaining the cause. The 
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daim and the need must be bona Me, not a mère technical right or 
assertion, but of the essence of relief sought. In! this case, as the 
patent was within a few days of expiration, there could, of course, 
be no permanent injunction, and the only basis for its support in 
equity is the possible right to a temporary injunction for this brief 
period. If that right exists, and the immédiate acts of infringement 
appear liable to produce serious injury, I hâve no doubt such state 
of facts, properly alleged, would sustain a bill for complète redress 
in equiiy. But it seems to me equally clear, upon the principles of 
equity, and under the authorities as well, that to obtain récognition 
for this extrême case spécial equities must be set forth in the bill; 
that both the right to the présent injunction, upon which jurisdiction 
hinges, and the necessity for enforcement, must clear ly appear; that 
the right which runs with the grant of a patent, and which may be 
sufflcient for the ordinary case, where a considérable period of the 
promised monopoly remains, is in^uiBcient hère without a showing of 
substantial beneflt to be obtained through this strong arm of equity, 
and that the injunction is earnestly sought and intended as a primary 
object of the action; that such relief must be the purpose, and not 
the mère excuse or makeshift, for resori: to the forum of equity ; that 
a formai right alone, without the actual need or intention of its exer- 
cise, will not suffice; and that the bill in question fails to make the 
showing of spécial circumstances requisite in that view to call for the 
interférence of equity. The foUowing authorities support the gênerai 
proposition, at least, and seem to me décisive: Root v. Kailway Co., 
105 U. S. 189; Hayward v. Andrews, 106 U. S. 672, 1 Sup. Ct. 544; 
Keyes v. Mining Co., 158 U. S. 150, 15 Sup. Ct. 772; Russell v. Kern, 34 
U. S. App. 90, 16 G. C. A. 154, and 69 Fed. 94 The case of Beedle v. 
Bennett, 122 U. S. 71, 7 Sup. Ct. 1090, upon which counsel for com- 
plainant relies for maintaining the bill, is distinguishable upon the 
facts, and does not appear to intend modification of the rule held in 
the cases above cited. In Clark v. Wooster, 119 U. S. 322, 7 Sup. Ct. 
217, the trial court having proceeded to a decree without objection by 
the défendant, it was held that, jurisdiction appearing "at the inception 
of the suit, even though upon a narrow ground," — namely, the présent 
right to an injunction, — ^rétention of the bill, under the circumstances, 
was so far discretionary that the decree would not be reversed ; but the 
opinion clearly recognizes the gênerai doctrine as above indicated. 

The amendment which complainant tendered at the hearing, by an 
allégation of public acquiescence in the validity of the patent, etc., 
and which was then allowed, must now be treated as purely formai, and 
not designed to accomplish the actual issuance of preliminary injunction, 
and, so viewed, does not furnish the allégation of spécial equity which 
is deemed essential. I further incline to the opinion that the bill is in- 
sufficient in failure to show proper diligence upon the part of complain- 
ant, or that the inf ringement by défendant was recently discovered. 
The demurrer is sustained. 
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MOORB V. NATIONAL WATBR-TUBE BOILBR CO. 
(Circuit Court, D. New Jersey. November 29, 1897.) 

1. Patents— LicENSEs—EsTOPPEL of Licenske. 

One who has manufactured and used a patented device under a license 
cannot, in an action for royalties, set up the invalidity of the patent. 

2. Sahe. 

A Ucensee who agrées to manufacture only machines containing the 
patented improyement is not liable for royalties on machines which, in 
violation of this stipulation, do not contain the Improvement of the pat- 
ent. Nor, in an action by the licensor to recover royalties, eau there be 
a recovery of damages for this breach of the contract. 

8. Same— Action for Royalties— Sbt-Opf. 

In an action to recover royalties under a license, the défendant cannot 
set off a claim for damages for alleged f allure of the licensor to make a 
formai transfer of patents subsequently obtained, v^hlch he had agreed 
to assign to the Ucensee. 

This was a suit in equity by Edward J. Moore against the National 
Water-Tube Boiler Company for an accounting of royalties alleged 
to be due under a patent. 

Alan H. Strong, for complainant. 
John S. Voorhees, for défendant. 

KIEKPATRICK, District Jiidge. The record in this case discloses 
that Edward J. Moore, the complainant, being the owner of certain 
patent rights particularly set out in the bill of complaint, enter ed 
into an agreement with William E. Kelley, in and by which he as- 
signed, transferred, and set over to said Kelley the sole and exclusive 
right, during the life of said patents, to manufacture and sell, in a 
certain territory, sectional steam boilers and steam generators, con- 
taining the improvements referred to in ail or any of the claims of 
said letters patent, the said rights to include ail styles and kinds of 
sectional steam boilers and steam generators embodying the improve- 
ments referred to in any or ail of the claims of said letters patent, 
and ail improvements relating thereto that the complainant might 
devise or acquire durine the continuance of the agreement. The com- 
plainant also agreed that, whatever improvements or inventions he 
might make during the continuance of the agreement which would 
improve the eflQciency or reduce the cost of manufacturing said steam 
boilers, he would inform the party of the second part of the same, 
and, if patentable, and patents obtained therefor, assign the right to 
use the same to the party of the second part. In considération of 
the transfer of this exclusive right, the défendant stipulated that 
during the continuance of said agreement he would not engage in 
the manufacture of any other water-tube sectional boilers than those 
covered by said agreement, and agreed to pay the sum of one dollar 
per horse power on each complète steam boiler or steam generator 
made and sold under said agreement. Kelley assigned the contract 
entered into between him and the complainant, with complaiuant's 
assent, to the défendant corporation, who accepted the same, and con- 
tinued the manufacture and sale of water-tube boilers, and paid com- 
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plainant royalties thereon. The agreement, among other things, pro- 
vided for its termination at the option of the party of the second part 
thereto, or his assigna, upon giving three months' notice to the party 
of the first part. In accordance therewith, the défendant company, 
on the 14th day of May, 1894, gaye notice to the eomplainant that, at 
the expiration of three months from the date thereof , it would cease 
building steam boilers and generators under said agreement, and that 
it would then surrender said agreement, and pay the royalty due, 
which notice was accepted by the eomplainant. The eomplainant 
claims that the défendant has not paid him ail the royalties to which, 
under the agreement, he is entitled. The bill is flled for an account- 
ing, and the prayer is for a decree directing the payment of such sum 
or sums of money as may be found due. The defendant's answer ad- 
mits the exécution of the agreement by the eomplainant and Kelley, 
and the assignment by Kelley to the défendant, and the termination of 
the same pursuant to notice, and admits that there is due the eom- 
plainant, for royalties on water-tube boilers sold by it, the sum of $682, 
and sets ont in detaU the spécifie boilers made and sold by it upon which 
said royalty was due, and which it is willing to pay. It is not disputed 
that other water-tube boilers than those so specifled hâve been manu- 
factured and sold by the défendant during the continuance of the agree- 
ment; and it is admitted that contracts were made by the défendant 
during the same period for the manufacture and sale of still other water- 
tube boilers, which were not completed until after the expiration of the 
contract. The controversy between the parties relates to thèse two 
classes of boilers, and the question to be determined is whether, under 
the circumstances, they are within the terms of the agreement, and the 
défendant liable for royalties thereon. 

As has been said, it is admitted that water-tube boilers were man- 
ufactured and sold by the défendant during the continuance of the 
agreement, and, further, that they contained at least one of the dé- 
viées of the eomplainant for which a patent had been obtained after 
the exécution of the agreement, and which the défendant was entitled 
and permitted to use. No formai transfer of the patented device had 
been made, but it was used by the défendant under a claim of right, 
and royalties had been paid by the défendant for the manufacture 
and saie of boilers in which it had been incorporated. The défend- 
ant now insists that the eomplainant is not entitled to royalty on 
thèse boilers, because the patent for the device was invalid and void. 
The patented device was used by the défendant under the license 
acquired by the contract, and it cannot, when asked to pay the royalty 
provided therein, set up the invalidity of the claim of the patent. The 
validity of a patent cannot be determined in a suit against licensee for 
royalties, nor can the holder of a license deny the validity of a patent 
which he enjoys under it. 3 Rob. Pat. § 1252. In Lawes v. Purser, 
6 El. & Bl. 932, the plaintiff, a patentée, had licensed the défendant 
to manufacture the article covered by the patent. The licensee re- 
fused to pay the rovalties, and, being sued for the same, pleaded that 
the patent was void. The plaintifE demurred. The court, in giving 
judgment for plaintiff, said: "It would be monstrous if the défendant, 
after such an agreement acted upon, could on this ground refuse 
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payment." To the same effect are the cases Covell v. Bostwick, 39 
Fed. 421; Marston v. Swett, 82 N. Y. 528. 

The remaining boilers concerning whicli there is dispute are those 
for which orders were received, and upon which work was done during 
the continuance of the agreement, which were not delivered, set up, 
or completed until after its expiration, under the term of the notice 
given by défendant, and which contained none of the complainant'a 
patented devices. The contract provides that there shall be paid one 
dollar per horse power for each complète steam boiler or generator 
mede and sold under the agreement ; that is to say, in pursuance of its 
terms. The défendant agreed that he would not engage in the manu- 
facture and sale of any other water-tube boilers than those protected 
by the complainant's patents. Thèse were the boilers to the manu- 
facture and sale of which it was limited, and for which the royalty 
was to be paid. A failure to manufacture and sell the boilers con- 
taining the complainant's patented device worked a forfeiture of the 
agreement, but did not involve the payment of royalties. The boil- 
ers which do not contain the complainant's patented device, or any 
of them, are not sueh as are manufactured and sold under the terms 
of the agreement, but expressly contrary thereto, and no royalty 
is payable thereon. It may be that the défendant derived a beneflt 
from its control of the Moore patents, and that its failure to incorpo- 
rate thèse devices in the boilers made and sold by him during the con- 
tinuance of the agreement was an injustice, and worked an in jury 
to the complainant; but, if so, he cannot recover damages in this ac- 
tion, which is brought for royalties payable under the terms of the 
contract. There appear to hâve been one or two boilers which are 
not included in either class above mentioned, I refer to the Zell 
boiler, which was "rebuilt." It was not merely repaired; it was 
rebuilt. It was a complète steam boiler, made and sold by the de- 
fendant under the terms of the contract, and a royalty should be paid 
for its 166-horse power. Order 499 was for a boiler "traded for one 
previously sold." It was itself a complète steam boiler, made and 
sold under the contract, and it, too, is subject to a payment of royalty. 
If the boiler which had been previously made and sold, and which was 
accepted as part payment, should again be sold, no royalty would be 
payable thereon. 

As to the whole case the défendant contends that it is entitled to 
set ofif, agatnst any royalties for which it is liable, the damages which 
it says it bas sustained by the failure of the complainant to assign to it 
ail the patents which he had taken ont for additional improvements 
made in water-tube boilers during the continuance of the agreement, 
and for failure to protect it from infringements. The testimony dis- 
closes but one infringer (a Mr. Gill), who, upon the demand of the com- 
plainant, desisted from the use of the patent. In causing the infringer 
to discontinue the use of the patented device, complainant performed his 
full duty required by the agreement. Foster v. Goldschmidt, 21 Fed. 
70. The défendant appears to hâve had the use of the complainant's 
improvements, and the undisturbed use of the patents relating to steam 
boilers granted complainant subséquent to the agreement. If entitled 
to damages for the failure of complainant to make a formai transfer. 
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they cannot in this suit be set off against the complainant's claim for 
royalty. 

It f ollows from what has been said that the complainant is entitled 
to recover the amount of royalties admitted to be due in the défend- 
ants answer, and the sum of one dollar per horse power for each com- 
plète Bteam boiler or generator containing any of his patented devices 
made and sold by the défendant prior to the 14th day of August, 
1894, deducting therefrom such allowances as, in order to induce sales 
OT otherwise, he has voluntarily agreed to mate therefrom. Let a 
decree be prepared in accordance with thèse views. 



MOLINB PLOW CO. v. PARLIN & ORENDORFF CO. et aL 

(Circuit Court, N. D. Illinois, S. D. December 13, 1897.) 

Patents for Inventions — Anticipation — Cokn Planteks. 

Letters patent No. 326,449, issued September 15, 1885, to Levi J. Odell, 
for an Improvement In check-rower attachments for corn plantera, are 
not vold for anticipation. 

Suit by the Moline Plow Company against the Parlin & Orendorff 
Company and others to restrain the infringement of a patent. 

Offield, Towle & Linthicum and Paul A. Staley, for complainant. 
Bond, Adams, Pickard & Jackson and George B. Parkinson, for 
défendants. 

GROSSCUP, District Judge. The bill is to restrain infringement 
of letters patent No. 326,449, to Levi J. Odell, dated September 15, 
1885, for an improvement in check-rower attachments for corn plant- 
era. The patentée, Odell, had previously (June 16, 1885) taken out 
a patent for a complète corn planter. The patent under considéra- 
tion refers to this previous patent, but does not, in my judgment, 
limit itself to being an improvement upon planters constructed under 
Buch previous patent. The patent under considération is distinctly 
a check-rower attachment, and was unquestionably designed to be 
used in connection with any corn planter to which it could be adapted. 
The invention is described in the letters patent as f ollows: 

"In the accompanying drawlng [Immedlately foUowlng this description], 
Flg. 1 Is a perspective vlew of my Invention. Pig. 2 is a side élévation of 
the same; one of the seed tubes of the corn planter being partly broken away, 
so as to disclose the interior construction. A represents one of my improved 
corn planters, having the hoppers, B, the seed tubes, c, and meclianism for 
feedlng seeds from the hopperg into the seed tubes; but as such mechanism 
may be of any preferred construction, and forma no part of this Invention, 
It is not necessary to fuUy describe It hère. To the outer sides of the hoppers 
are bolted bracket arms, a, which extend laterally out beyond, and in rear 
of, the supporting wheels; and to the outer ends of thèse arms are bolted 
bracket heads, b, which extend in the direction of the Une of draft. To the 
front end of each of thèse heads is bolted a bracket, c, having a substantlally 
vertical guard finger, d; and to thèse brackets are journaled grooved pul- 
leys, e, which are supported in nearly a horizontal position. To the rear end 
of each of the heads, b, are also secured brackets, f, in which are journaled 
horizontal grooved wheels or roUers, g. Levers, h, are fulcrumed to the out- 
slde of the heads, b, near the centers thereof. The upper ends of thèse lever» 
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are bifurcated, to leave arms or Angers, 1, that diverge at their upper ends: 
and the lower ends of said levers extend below the heads, b, for a sultable 
distance. Colled, retraetlle springs, k, are secured on the under sides of the 
heads, b, near the rear ends thereof ; and the free ends of thèse springs are 
connected to the lower portions of the levers, h, so as to keep sald levers 
normally in the position shown In the solld Unes In the Flg. 2. In blocks, 1. 
whlch are bolted or form wlth the rear sides of the seed spouts, Is journaled 
a rock shaft, m, which extends transversely across the rear side of the corn 
planter, and bas its outer ends bent upwardly, as at n, so as to form arms 
therefor. Short arms, o, project rearwardly from the rock shaft, in the Une 
wlth the centers of the seed tubes, and are connected by rods, p, with seed 
valves, r, that are fulcrumed In the seed tubes, and hâve their short ends 
projecting rearwardly therefrom. Thèse valves, when In the initial position 
shown in solid lines in Fig. 2, close the seed tubes, and collect the seeds that 
are dropped into the seed tubes by the seeding mechanism from the hoppers. 
A knotted cord or wire, such as is commonly used for check-row corn planters 
of this class, is stretched across the field, and passes on the sheaves, or 
grooved wheels, and between the Angers of the lever, on one side of the corn 
planter, and, as the planter is drawn along, the knots in the cord or wire suc- 
eessively catch In front of the Angers of the lever, and move the lever to the 
position shown in dotted lines In Fig. 2, whlch opens the valves, r, in the 
seed tubes, by reason of being connected to said valves, as before described, 
and causes the seeds collected by the valves to drop to the furrow. As the 
knot In the cord or wire passes beyond the lever, the springs return the lever 
to its natural position, and close the valves, to be agaln operated by the suc- 
ceeding knot, and so on. The knots being equidistant from each other in the 
wire, it follows that the corn will be planted in the hills at regular intervais. 
On the return row the wire opérâtes the lever on the opposite side of the 
planter." 
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Olaim (1) of the patent is as follows: 

"The eombination, with the corn planter havlng seed tubes, of the valves 
In the tubes, the rock shaft connected to the valves, and havlng the bent arms, 
the bracket arms secured to the planter, and havlng the heads, the fulcrumed 
levers and gulding sheaves secured to the heads, the springs bearing on the 
levers, and said levers being connected to the arms of the rock shaft, and the 
knotted cord or wlre passing through the sheaves for operatlng the levers and 
opening the valves, substantially as deseribed." 

The validity of the patent under considération was considered in 
the case of Moline Plow Company v. Edward D. Harber et al., in the 
United States circuit court for the Southern district of Illinois. The 
bill in that case was founded upon the patent hère involved, and the 
alleged infringing machine was similar, in nearly every respect, to 
the alleged infringing machine hère. Both the question of the valid- 
ity of the patent, and the fact of infringement, were in sharp con- 
test, and many patents illustrative of the art were submitted to the 
court. I hâve re-examined a few of the patents said to be nearest 
to the one involved, and I concur in the holding of Judge Allen, that 
they anticipated in no material respect the invention under con- 
sidération. I hâve examined, also, such patents as were not sub- 
mitted in the other case, but hâve Ijeen submitted in this, and I do 
not find any that constitute anticipation. I am of the opinion, also, 
that, if the complainant's patent is valid, the défendants' machine 
is clearly an infringement. Indeed, the principal question, expressly 
recognized as such by the counsel for the défense at the argument, 
arises upon an alleged fact wholly distinct from thèse anticipatory 
patents. 

It is said that in the spring of 1882, and again in 1883, the George 
W. Brown Company, of Galesburg, 111., successfully used in the fleld, 
plantmg corn, a planter containing an attachment very similar to 
the Odell attachment; and a machine was exhibited on the hearing, 
which, if the original, or a reproduction of the planter then used, 
would clearly constitute an anticipation. The évidence in support of 
this contention is impressive. I am not prepared to say that it does 
not embody the ti;uth. But there are two facts, which, when taken 
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together, are cogent enough, in my judgment, to deprive it of the 
character of such convincing évidence as must, under the law, sup- 
port a défense of this character. The first of thèse is that George 
W. Brown, who is said to hâve used this machine, was the pioneer 
in the field of corn-planter manufacturing and invention. Hia 
patents constitute much of the literature of this art. His litigations 
gave shape, largely, to the judicial décisions relating to the art. He 
was aggressive, both in advancing the art, and in claiming the benefit 
of his inventions therein. The second fact is that the Odell inven- 
tion, when introduced, in 1887 or 1888, quickly supplanted the ma- 
jority of its predecessors. Even the Brown Company adopted it 
as a part of their planter. It is confessedly, within the field it 
covers, the most usefui and the most marketable device yet dis- 
covered. I cannot reconcile thèse two facts with the assumption 
that Brown successfully put, as early as 1882, a similar device in the 
field, and then abandoned it. If the experiment were successful, 
why did he not recognize its superior value,— a récognition that did 
corne from him in 1890? Why was no patent applied for, or stepa 
taken to protect his invention? Is not such inattention to his In- 
terests wholly at war with his previous history? Why shonld thia 
leader in the art, with his eyes fully opened by successful experi- 
ment, relegate to a garret a device that, in the nature of things, waa 
destined to supplant ail its predecessors? An attitude such as this, 
to an improvement so advanced as this, by a man like Brown, is 
highly unnatural and improbable. In the face of thèse facts and 
circumstances, I hâve no such strong belief in the existence of the 
planter in 1882 and 1883, claimed by the défendants, as would justify 
a finding of anticipation. A decree may be entered as prayed for 
in the bill. 



KBLLY et al. v. CLOW et al. 

(Circuit Court, N. D. Illinois, N. D. December 13, 1897.) 

Patents — Novelty — Wateb-Closbts. 

The Smith patent, No. 258,144, for an Improvement In water-closets, con- 
sisting of a water connection wherein the devices for operating the valve 
are entirely within the water way with the valve stem pro.iecting there- 
from into the hopper, and actuated from within the hopper itself, is void 
for want of novelty. 

Suit by Thomas Kelly and others against James B. Clow & Sons 
to restrain the alleged infringement of a patent. 

Dyrenforth & Dyrenforth, for complainants. 
Gridley & Hopkins, for défendants. 

GROSSCUP, District Judge. The bill is to restrain the infringe- 
ment of letters patent No. 258,144, issued to Robert D. O. Smith, 
May 16, 1882, relating to a new and usefui improvement in water- 
closets. The tntended scope of the patent, as well as its controUing 
feature, is very succinctly stated in the first claim a^ follows: 
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"In a water-closet, or other slmilar réceptacle, a water connection, whereln 
the devlces for operating the valve are entlrely wlthln the w^ater way, with 
the valve stem projecting therefrom Into the hopper, and actuated from within 
the hopper Itself." 

The remaining daims are as follows: 

"A valve, D, in the service pipe, combined with a controlling stem, B, en- 
tirely within the water way, and a lever, F, within the hopper, to engage with 
and operate said stem, and mechanism whereby said lever, F, may be actu- 
ated. In a water-closet or other réceptacle, the cornbination of the stem en- 
tirely within the water way, and actuating mechanism within the bowl, and 
a water connection provlded with a valve, D, and a valve, M, both mounted 
on and simultaneously operated by the same stem, and an intermediate réser- 
voir to the closet In a virater-closet or other similar réceptacle, a water con- 
nection provided with a valve, D, combined with a valve, M, and an interme- 
diate réservoir, closed at Its top to form an air chamber, and an air valve, 
which may be placed more or less near the top. In a water-closet or other 
slmilar réceptacle, a service pipe provided with a valve, D, a valve, M, pro- 
vided with a chamber, O, and a valve stem, B, common to both o£ said valves, 
and a lever, F, actuated by suitable mechanism. In a water-closet or other 
slmilar réceptacle, a water-service pipe provided with a valve, D, and its 
operative stem, located entirely within the water way, combined with a com- 
pound lever, whereof one member, F, Is within the hopper, A, and the other 
member Is outside the same." 

The particular advantage of this construction over other construc- 
tions has been variously stated by the patentée: First, that it af- 
fords no place where water can leak out, excepting into the hopper, 
where it can do no harm; second, that the valve is located so close to 
the bowl into which the water is discharged that the volume of water 
will hâve no space within which to dissipate or lose its force before 
it reaches the bowl. In both thèse respects, the patent under con- 
sidération may perhaps produce results différent from, and superior 
to, those produced by any previous devices. I find nothing in the 
patent, however, which indicates a purpose to point out, with référ- 
ence to the bowl, a location for the valve best suited to the purpose 
of flushing. Evidently the matter of the location of the valve close 
to the bowl was not among the original purposes of the inventor. 
His claim for a device leaves the mechanic at liberty to loeate the 
valve even a considérable distance from the bowl. This feature, 
therefore, although urged with great strenuousness, I cannot flnd to 
be a part of the patentee's claim. The other feature of advantage, 
namely, the exemption from leakage, except into the bowl, is shared 
by a number of other previous devices brought to the attention of the 
court. It is insisted that such devices should be excluded from con- 
sidération, because they do not relate to the same art, namely, flush- 
ing closets, as distinct from slow-acting closets, or pan closets. I 
cannot concur in this, however. The relation between this char- 
acter of closets is so close that devices relating to one may, by a mère 
mechanical adaptation, be applied to the other. The patent in suit 
is not for a closet as an entirety, but only for one of its mechanical 
éléments, and such éléments by adjustment may be adapted to any 
kind of closet. Eejecting this distinction, therefore, the previous 
art contained devices for operating the flushing entirely within the 
water way, so that there could be no leakage, except into the hopper. 
I am not at liberty to disregard the scope and breadth of the pat- 
84 F.— 23 
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entee's clàim, nor to eut it dbwn to sTjch particular s of construction 
as, in the deyices actually shown, ma,y be new. I must take the daim 
as stated, or reject it altogether, and, as stated, it is clearly anticipated 
in the prier art. For thèse rea.sons, the bill will be dismissed. 



HOHOEST V, HAMBTJRG-AMBEICAN PAOKBT GO. et al. 

(Circuit Court, S. ,D. New York. January 6, 1897.) 

Patents — Infriîtgemeîît— Ascbrtainmbnt of Profits. 

Nominal damages only can be decreed where, although it appears that 
the défendant has infringed, and bas derived some benefit therefrom, 
yet the évidence is so uncertâin, and the knowledge of the witnesses so 
llmlted, that it is impossible to obtaln any basis for calculatlng the 
amount of proQts, other than mère haphazard spéculation. 

This -was a suit in equity by Friedrich Hohorst agalnst the Ham- 
burg-Amèricdn Packët Oopipany and others for infringement of a 
patent. The cause was hëàrd on exceptions to the master's report 
in respect to damages and profits. 

Charles M. Demond, for complainant. 
Walter t>. Edmonds, for défendants. 

COXE, District Judge. On the 15th day of May, 1896, the master 
flled liis report, in which he says, inter alia : 

"I am convlnced that the complainant has not made out a case entitling 
hlm to a recovery of profits wlthln the rulç applicable to this subject. I can- 
not make, as complainant suggests, 'an approximate calculation.' On the 
évidence, I can be no better satisfled that flve or ten or twenty per cent, of 
certain goods were handled by the nets than two-thirds were so handled. If, 
therefore, I should report that complainant has shown profits made by de- 
fendant on the basis of a glven proportion of certain goods handled, and a 
glven proportion of time saved in handling them, such report would be based 
on the merest haphazard spéculation. I do not consider that I am justified 
in making such conjectures;" Cltlng 3 Bob. Pat. pp. 522, 523. 

Accordingly, he found that the complainant is entitled to recoTcr 
nothing by way of profits, and nominal damages only. 

On the 29th of July, thereafter, the circuit court of appeals an- 
nounced its décision in Tuttle v. Claflin, 22 G. 0. A. 138, 76 Fed. 227. 
It is agreed on ail sides that this is "a closely analogous case" to the 
one at bar, and that the law as there enunciated is now the rule in 
the second circuit. The court has been considerably perplexed as 
to the proper disposition of the case in view of this décision. After 
careful considération it is thougbt fair to the leamed master and just 
to ail parties concerned, to refer the accounting again to the master 
with the suggestion that he foUow the rule of Tuttle v. Claflin, and 
take such further action in the matter as he may deem proper. 

On Exceptions to Supplemental Report 
(December 23, 1897.) 

TOWNSEND, District Judge. In this suit, the court, having de- 
creed upon final hearing that complainant's patent. No. 119,765, for 
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improTement in slings for packages, was valid, and had been infringed 
by défendant, referred the matter to a master for an accounting. 
The master flled a report flnding that complainant was entitled to 
no profits, and to only nominal damages. Upon the argument of 
complainant's exceptions to this report, Judge COXE referred the ac- 
counting back to the master in order to allow him to détermine 
whether, in view of the décision in Tuttle v. Claflin, 22 C, C. A. 138, 76 
Fed. 227, any further action was necessary, the décision therein 
having been announced after the master had flled his original report. 
The master thereafter flled a supplementary report, affirming the for- 
mer report, in which he stated as follows: "I find nothing in the 
facts of the case, or in the law as laid down in the said décision in 
the case of Tuttle v. Claflin, that leads me to change the yiews and 
conclusions expressed in my former report." The complainant bas 
duly excepted both to said original and supplementary reports, and 
the hearing was had upon exceptions. 

It seems clear that the findings in the original report were justi- 
fied by the évidence, and were in accordance with the gênerai rule of 
law. Upon conflicting testimony the master found that the complain- 
ant had failed to fumish any "évidence upon which a computation of 
profits can be properly made." In his careful and exhaustive report 
he gives his reasons for this conclusion. The infringing devices 
were used in connection with other noninfringing devices, according 
to the exigendes of the business of handling mixed classes of pack- 
ages constituting various kinds of cargoes of vessels under constantly 
varying conditions. That the défendant derived an advantage from 
the use of the infringing devices is expressly found, but the character 
of the testimony by which this fact was established was so confiict- 
ing and uncertain, and the knowledge of the witnesses was so limited 
in its scope, that it was manifestly impossible to obtain therefrom 
any basis of calculation from which to détermine, with any degree 
of certainty, either the extent of the use of the infringing devices, 
or the saving effected or profits derived from such use. In the 
opinion of the circuit court of appeals on the rehearing in Tuttle v. 
Claflin the court reviews the facts, showing "that this case is, by 
reason of its history, both remarkable and unique," and adds that 
"no new rule of law was announced in regard to the burden of proof, 
or in regard to the necessity that the complainant should, in the 
cases which ordinarily corne bef ore the master, satisfy him by afBrm- 
ative évidence of the amount of profits." The features which made 
the case of Tuttle v. Claflin unique are not présent in this case. I 
agrée with the master that the oase contains no évidence upon which 
a computation of proflts can be properly made, and the exceptions to 
this report are therefore overruled. Let a decree be entered accord- 
ingly. 
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THE TOPGALLANT. 

RICHARDS et al. v. THE TOPGALLANT (BASTEUP, Intervener). 

(District Court, D. Washington, N. D. january 3, 1898.) 

Seamen— Lbaving 'Vessel— Abusive Treatmbnt— Wages. 

Seamen are not justified in leavlng the sliip by reason of abusive words 
from the master, nor Is their subséquent statement to Mm that they désire 
to leave the vessel, coupled wlth a demand for their wages, sucli insolence 
as will justify him in discharging them, and claiming forfeiture of their 
wages. And where, in such case, he tells them they may leave, but that 
he will not pay their wages, they are entitled to recover, not fuU wages, 
but wages only to the time of leaving. 

This was a libel in rem by Eugène Richards and others against 
the bark Topgallant to recover seamen's wages. 

P. P. CarroU, for libelants and intervener. 
Metcalfe & Jury, for claimant. 

HANFOED, District Judge. This is a suit in rem to recover wages, 
commenced by part qf the crew of the bark Topgallant, in which the 
flrst mate has flled an intervening libel, also claiming wages. It 
appears by the pleadings and proofs that the libelants and the inter- 
vener shipped at San Francisco for a voyage to Puget Sound and 
retum, and they proceeded in the vessel from San Francisco to Port 
Blakely, and thence to Seattle, and, while at Seattle, engagea in tak- 
ing in cargo, there was dilficulty between them and the captain. The 
captaln had given orders to the flrst mate to move the vessel to a 
différent position for convenience in receiving coal, and the mate neg- 
lected to hâve this donc until after working hours. After 7 o'clock 
in the evening the mate asked the men if they would then haul the 
ship, to which they answered that they would not, and the vessel 
was not moved that night, and ii^ conséquence of this neglect she 
was delayed in lading. The captain was absent from the ship from 
the time of giving the order to the mate until the next morning. On 
being informed by the mate that the men had refused to haul the 
ship when requested, , he reprimanded the crew, and ordered a dis- 
continuanee of coiïee apd a luncheon, which, until that time, during 
the loading of the vessel, had been served to the men at 9 o'clock in 
the forenoon, as an extra in addition to the regular breakfast, dinner, 
and supper. There is a conflict in the testimony as to the conduct 
and exact words of the captain at this time, and as to threats which 
thç men allège he made of future seyerity. A day or two after this 
occurrence, thèse libelants informed the captain that they wished to 
leave the ship, and asked him for their wages, which he refused to 
pay. He informed them, however, that they could leave the vessel 
if they wished to, but that, if they did leave, he would not pay them 
their wages. The libelants did leave the vessel, and, after flling 
their libel, one of them returned to the vessel during the absence of 
the captain and mate, to induce other members of thé crew to désert. 
When the captain returned, flnding the man there, and the purpose 
for which he came, he became angry, and, the mate having returned 
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about the same time, he gave expression to his anger by upbraiding 
the mate for permitting the man to corne aboard, using expressions 
which were offensive, and refusing to hear the mate's explanation. 
After this occurrence, tiie mate informed the captain that he wished 
to leave the vessel, and the captain told him to do so at once, but 
refused to pay him. 

It is my opinion that the libelants were not justified in leaving the 
vessel before termination of the voyage for which they shipped, by 
reason of abusive treatment at the hands of the captain; neither 
veas their conduct disobedient or insolent to such a degree as to 
authorize the captain to discharge them, and claim forfaiture of their 
wages. The libelants, however, wished to leave the vessel, and so 
informed the captain; therefore they cannot claim t^at by telling 
them to go the captain discharged them unjustly, so as to entitle 
them to wages for the entire voyage. Upon being told by the cap- 
tain that they could leave the vessel, they had a right to take him 
at his Word, so that their contract for services in the vessel was, in 
eiîect, terminated by mutual consent. The captain seems to hâve 
acted upon a mistaken idea that the wages of seamen are forfeited 
by quitting the service before fulflUment of the entire contract, even 
when in doing so there is no disobedienca But in law seamen caii- 
not be treated as deserters, and their wages forfeited, unless they 
leave the vessel, and remain absent, without leave of the commander, 
The rule is that, when the seamen's contract is terminated before 
conclusion, by mutual assent, the seamen are entitled to wages for 
the time of their actual service at the rate flxed by their contract. 
If the captain discharges them before termination of the voyage, 
without justifiable cause, they are entitled to wages for the entire 
voyage, and the amount of their expenses in returning to the port 
of discharge. Deserters from a vessel are not entitled to anything. 

According to the statement of the captain, the following balances 
are due, after making ail déductions for advances for the time the 
men actually were in the service of the ship, to wit: Henry Bastrup, 
$51.50; W. Martin, f, 31.90; Eichard Nielson, |6.61 ; W. Knispel, |33 ; 
Askel Svendsen, $22.05; Gustav Olinder, $22.10; Emil Johnson, 
$20.50; Eugène Richards, $17.05. A decree will be entered in favor 
of the libelants and intervener, respectively, for the above sums and 
costs. 

It appears by the testimony that Martin Andersen was convicted 
of broaching cargo, and the captain rightfuUy charged him with the 
value of the stolen goods, and also paid his fine, altogether amounting 
to more than the wages he earned; so there is nothing due to him. 
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THE IDLEHOL'E. 

NELLIGAN v. THE IDLEHOUB. 

(Circuit Court of Appeals, Second Circuit. December 1, 1897.) 

No. 6. 

Maritime Liens — Supplies Furnished to Restaurant Kbepbr — Statb Stat- 

UTES. 

Under the New York statute givlng a lien on domestic vesseis for debts 
contracted by tlie "master, owner, charterer, builder, or consignée, or tlie 
agent of eltlier of ttiem," there is no Uen for goods ordered by an independ- 
ent contractor for ttie restaurant privilèges of an excursion steamer, 
thoUgh, by contract, he fumlshes meals to the crew, and though he rep- 
résenta hlmself to the furnisher as being the vessel's steward, when in fact 
he neither occupied the position of steward, nor was held out as such by 
the ship's oflBcers or owners. 

This is an appeal from a decree of tlie district court, Northern 
district of New York, sustaining a libel filed against the steamer 
Idlehour under the statutes of the state of New York providing for 
liens on domestic vesseis for supplies, etc. 

The vessel was an excursion steamer plying in and near the harbor of the 
city of BufCalo and Niagara river points. The owner entered into a contract 
wlth one Dewitt G. Tower, whereby, in considération of $600, he rented to said 
Tower, for the excursion season of 1896, "the restaurant and stand privilèges 
of said steamer Idlehour, said privilèges to be exclusive from the bar and 
stand privilèges located upon the promenade declî." Tower also agreed to fur- 
nlsh meals to the crew at a rate of 16i^ cents for each meal. On June 3, 1896. 
Tower came to libelant's store, and stated that he was the Steward of the 
steamer Idlehour, and wanted to buy some groceries for her, if they could be 
bought cheap enough. The price being satlsfactory, he ordered some, which 
were sent down by libelant's delivery wagon, and delivered on board "down 
between-decks in the galley." Libelant had never seen Tower before. There- 
after Tower sometimes ordered similar goods personally; sometimes he sent 
written orders with the heading, "Steamer Idlehour," sometimes with his name 
signed, and sometimes not. Thèse orders were delivered by a boy "that was 
working for Mm." Ail the goods so ordered were delivered in the same way, 
viz. by the driver of the delivery wagon, who took them down into the galley. 
where he turned them over to a woman, whom he supposed was Tower's 
wife. He says that he saw Tower there qulte often, and sometimes while he 
was delivering goods he saw the captain on the boat walking around, and some- 
times up by the pllot house, where he could see the driver and the wagon 
(which was lettered, "D. J. Nelligan, 39 Main Street, Groceries and Ship Sup- 
plies"), but that he never spoke to the captain, nor the captain to him. The 
captain admits that he saw goods delivered to Tower from this wagon. The 
last delivery was on August 1, 1896. Libelant understood that the boat was 
owned by Ziegler. He kuew the captain by sight. He never made any in- 
quiries of either to find out whether Tower had any authority to order goods 
for the boat. He saw Tower on the deck of the Idlehour occasionally when he 
happened to be on the dock, but never had any talk with him as to his au- 
thority, except on the day he first called. It further appeared that Tower had 
also represented himself to others as the steward of the Idlehour, and obtained 
supplies from them; his own statements, and the mère circumstance that they 
subsequently found him on board, being taken by the witnesses as sufficient 
indication that he was in fact the steward. The évidence for the claimant 
showed that Tower held no certificate as steward, that he was not uniformed, 
that he was not represented as steward, nor held out to the passengers as 
such, nor called steward, nor referred to as such by the passengers, and that 
during the period in question there was no one on the boat employed as steward, 
or acting in such capacity, and that the captain and the agent of the excur- 
sion line which was running the boat ordered her supplies; that meals were not 
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furnished at regular hours on the boat, but that It "was run as a restaurant 
where anybody that wanted anythîng could go up and buy it, and pay for !t 
on the spot, the meals having nothing to do with the passenger fares"; that 
there were signs hanghag np wliere they ate, such as "Dinlng Hall," or "Dining 
Room," and also "Sandwlches and Cake," "Tea or Coffee," and that Tower's 
name was on the bottom of the sign he had up for sandwiches. The libelant 
further testi0ed that the agent of the excursion Une happened in his store some 
tjme in July, and made a smaU purchase, for whieh he paid cash, and remarlied 
incideirtally, "I' understand that one of our boats are trading wlth you, and, if 
you can mate the priées rjght, we can do considérable business." This is posi- 
tively denled by the agent, and we do not give much weight to the statement. 

J. W. Ingram, for appellant. 
Edw. M. Bassett, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. We are unable, upon thèse facts, to concur in the 
conclusion of the district judge. The state statute reserves a lien 
in the case of debts contracted by the "master, owner, charterer, 
builder, or consignée, or the agent of either of them," but Tower was 
cert^inly not in fact such agent. His contract with the owner 
shows that the restaurant which he conducted was his own independ- 
ent enterprise, and the circumstance that he agreed to feed the 
crew at so much per meal does not alter the situation. Kretzmer v. 
The William A. Levering, 35 Fed. 783; Durando v. Steamboat Co. 
(City et. N. Y.) 4 N. Y. Supp. 386. Nor is there proof sufficient to 
sustain the decree upon the theory that the owner of the vessel, hav- 
ing held Tower out to the world as the vessel's steward, is now estop- 
ped from denying that he held any such relation. The opinion in 
the district court thus states the grôund of décision : 

"It Is undisputed that the libelant's goods were delivered there [on board the 
vessel] openly, in broad dayllght, his wagons frequently coming there, with 
his name upon them; and I think it was the duty of the owners of the vessel, 
if they did not wish to hâve the vessel Ubeled, under such circumstanees, to 
notify the persons furnishing goods to the man who oceupled the position of 
steward, so far as the public were concerned, that they were not responsible; 
* * * and, not having done so, I am Inclined to thinlc that the owners are 
now estopped from saying that the man who was ostensibly the steward was not 
in fact the steward." 

We do not think that the évidence supports a finding that Tower 
"occupied the position of steward," nor that he was "ostensibly the 
steward," and we know of no authority which would require the 
owners of an excursion steamer to hunt up ail persons who may 
send goods aboard of the kind required by an independent contractor 
for the restaurant privilèges, and notify them that the purchases 
are not being made for the ship. Référence is made to The Sylvan 
Stream, 35 Ped. 314, but in that case as appears from the opinion 
"the goods were sold upon the order of the uniformed and certifi- 
cated steward of the Sylvan Stream, with the knowledge and con- 
sent of the master." And in Bovard t. The Mayflower, 39 Fed. 41, 
also referred to on the brief, it is stated in the opinion that the pro- 
visions for the lunch counter were "furnished under a gênerai order 
given by the captain." The decree of the district court is reversed, 
with costs. 
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RURY V. McKAY. 

(District Court, N. D. California. December 9, 1897.) 

No. 11,392. 

SeaMBN— FORFEITURB OF WaGEB— DEVIATION OF VeBSEL. 

Unâer shipping articles describing tlie voyage as from San Francisco to 
Gray's Harbor, "thence to San Francisco for final discharge, either direct 
or via one or more ports of tlie Pacific Ooast, eitlier nortli or south of the 
port of discliarge," the vessel is not entitled, after going to Gray's Harbor, 
and taking a cargo thence to San Pedro, to again return to Gray's Har- 
bor without going to San Francisco; and a seaman v^ho abandoned the 
ship at San Pedro on the announcement of the intention to return direct 
to Gray's Harbor, dld not thereby forfeit his wages. 

TMs was a libel by John Eury against E. A. McKay to recover 
seamen's wages. 

H. W. Hutton, for libelant 
Allen 0. Wright, for respondent. 

DE HAVEN, District Judge. On the 24th day of AprU, 1897, 
the libelant agreed to serve as a seaman on board the schooner Oc- 
cidental, under shipping articles signed by him, and containing the 
following provisions: 

'^t Is agreed between the master and seamen or mariners of the schooner 
Occidental, ♦ * ♦ now bound from the port of San Francisco, California, 
to Gray's Harbor, thence to San Francisco, for final discharge, either direct 
or via one or more ports of the Pacific Coast, either north or south of the port 
of discharge, for a term of time not exceeding (6) six calendar months, 
* * * and that, in case any of the crew leave the vessel before the com- 
pletlon of the voyage aforesaid, the persons so leavlng shall forfeit to the 
owners of the sald vessel ail the wages due them." 

After signing the shipping articles, the libelant went immediately 
on board the said schooner Occidental, and proceeded on her to 
Gray's Harbor, where she was loaded with lumber, going thence to 
San Pedro, where the lumber was discharged, and the master of 
said vessel then informed the libelant and others of her crew that 
it was his intention to return to Gray's Harbor without stopping at 
the port of San Prancwco. The libelant refused to go, and aban- 
doned the schooner, claiming that the return to Gray's Harbor with- 
out stopping at the port of San Francisco was a déviation from the 
voyage described in the shipping articles signed by him. 

The only question for décision hère is whether the libelant for- 
feited his wages by leaving the vessel under the circumstances above 
stated, and this, of course, dépends upon the construction to be 
given the shipping articles. The défendant insista that the ship- 
ping articles should be construed as an agreement upon the part of 
the libelant to serve as a seaman on board the Occidental on her voy- 
age from San Francisco to Gray's Harbor, thence to ports either 
north or south of San Francisco, and thence upon other voyages up 
or down the coast, returning to the port of San Francisco, as the 
port of flnal discharge, within six months from the date of the sign- 
ing of the shipping articles. This contention of the défendant can- 
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not be sustained, as such a construction of tlie shipping articles 
wonld entirely eliminate the port of San Francisco as the place at 
wMch the flrst voyage, as described in such articles, was to end. In 
my opinion, the return of the schooner Occidental from the port of 
San Pedro to Gray's Harbor without stopping at San Francisco on 
her way north was a déviation from the flrst voyage described in the 
shipping articles, and the libelant was justifled in his refusai to make 
such return voyage. The conclusion hère reached is in harmony 
with the case of The J. M. Griffith, 71 Fed. 317, and that of Heinrici 
V. The Laura Madsen, 84 Fed. 362, and upon the authority of those 
cases the libelant is entitled to a decree for the amount of wages claimed 
in the libel, together with the amount paid by him for passage from 
San Pedro to the port of San Francisco, and costs. Let such decree be 
entered. 



THE ARKANSAS. 

CROCKER et al. v. THE ARKANSAS. 

(District Court, D. New Jersey. November 30, 1897.) 

Salvagb Compensation— Extingoishing Firb. 

$200 awarded to each of three tngs which went to the assistance of a 
burnlng barge laden with cotton, drew her Into the stream, and got the 
flre under control; and $100 to each of four tugs which then rendered 
further assistance in extinguishing the flre; the value of the barge and 
cargo belng about $7,400, and the risk to the first-named tugs being con- 
sidérable. 

This was a libel in rem by Frank W. Crocker and others against the 
barge Arkansas and her cargo of cotton, to recover compensation for 
salvage services. 

Àlexander & Ash, for the Frankie. 

Wilcox, Adams & Green, for the E. M, Millard, the Nettie L. Tice, 
and the Col. E. A. Stevens. 
Ernest Luce, for the Daylight. 
Foley & Wray, for the Margaret A. Lenox. 
Robinson, Biddle & Ward, for the John FuUer. 
Cowen, Wing, Putnam & Burlingham, for claimants. 

KIRKPATRICK, District Judge. On the llth day of February, 
1897, the barge Arkansas, loaded with a cargo of 140 baies of cotton, 
was moored at the dock in the city of Hoboken. By some means, a 
flre was communicated to the cargo; and, no water facilities from 
the city being at hand, assistance was called for, and almost im- 
mediately the tugs Daylight, Millard, and Frankie came to her assist- 
ance. Within a few minutes ail thèse tugs had made fast to the 
barge, and had a stream of water upon the cargo. The barge was 
towed out into the stream, when other tugs, noticing her dangerous 
condition, also came to her assistance, and helped extinguish the 
fiâmes. It does not appear but that the tugs Daylight, Millard, and 
Frankie would hâve been able of their own efforts, unassisted, to ex- 
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tinguish tli« ôre; but the services of the Lenox, Fuller, Stevens, and 
the Tice werë rendered in good faith, and they should reçelve com- 
pensation, The value of the beat and cargo saved isabout |7,400. 
The risk of damage from fire to the tugs which flrst went to the as- 
sistance qf the barge was considérable, and much less to those which 
afterwards came, when the fire was more or less under control. 

I think a fair award for salvage would be |1,000, to be divided be- 
tween the tugs as foUows: Daylight, $200; Millard, $200; Frankie, 
$200; Lenox, |100; Fuller,|100; Stevens, $100 ; Tice, |100. In mak- 
ing the award to the Fuller, I make no award for the services rendered 
after the fire was extinguished. They seem to hâve been rendered 
at the request of the owners, and should be borne by them independent 
of this award for salvage from fire, Let a decree be drawn accord- 
ingly. 
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HEINRICI et al. v. THE LAUBA MADSEN et al. 

(District Court, S. D. Oalifornia. November 1, 1897.) 

1. Seamen's Waqes— Shipping Abticlbs— Complbtion op Voyage. 

SMpping articles, described the voyage as "from the port of San Fran- 
cisco, Cal., to Port Blalieléy, thence to San Francisco, for final diseharge, 
elther direct or via one or more ports of the Pacific Coast. Either north 
or south of the port of discharge. Voyage to be repeated one or more 
times." The vessel proceeded to Port Blakeley, and thence, with a cargo 
of hïmber, to San Pedro, where, after unloading, the master announced his 
intention of returning to Port Blakeley. The crew thereupon demanded 
their pay, claiming that the voyage ended at San Pedro. Ucl4. that the 
shipping articles did not permit a retum from San Pedro to Port Blakeley 
bef ore going to San Francisco, and that the seamen were entitled to their 
wages upon the master' s announcement of his Intention to retum direct 
to Port Blakeley, and did not forfeit them by leaving the s-hip upon his 
refusai of their demand. 

2. Same— Time of FiiiiNG ÏjIBel. 

The filing of a libel for wages, after the master bas announced his dé- 
termination to sali for a port unauthorlzed by the shipping articles, and 
after the seamen hâve, in conséquence, demanded their wages, Is not pré- 
maturé, although they continue at work for several hours longer, and un- 
til the vessel is about to proceed to sea. 

This was a libel in rem by Ernest Heinrici and others against the 
schooner Laura Madsen, B. P. Rasmussen, master, to recover sea- 
men's wages. '.'".. 

Jones & Newby, for libelants. 
Calvin Edgerton, for claimants. 

WELLBOBN, District Judge. The claims of the libelants are for 
vs^p^es as seanien on board the schooner Laura Madsen. The case is 
submitted on;an agreed statement of faets, as follows: 
J vit San Francisco, Cal., on the 29th day of March, 1897, each of the 
said libelants eDitered into and duly executed articles of agreement 
with B. P. Rasmussen, then master of the schooner Laura Madsen, 
or whoever naight go as master of said schooner, upon the terms and 
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conditions set forth in the sMpping articles, produced in évidence as 
Exhibit A. Under gâid shipping articles, Hbelants, on said 29tli 
day of March, 1897, as seamen, entered upon the voyage described in 
said articles from the port of San Francisco, and proceeded direct 
to Port Blakeley in the state of Washington, where she loaded with 
a cargo of lumber, and from thence sailed direct to the port of San 
Pedro, in the state of Calif omia. Said schooner arrived at said port 
of San Pedro on the 21st day of May, 1897, and discharged her cargo 
on the 29th day of May, at 10 o'clocli a. m. After said discharge 
of cargo, the said master announced to libelants his purpose-of sail- 
ing with said schooner direct to Port Blakeley, and on the same day 
tooli in ballast preparatory to sailing. Said master announced his 
said intention to sail for Port Blakeley at noon of said day, and 
tihe libelants then and there demanded their said wages, but pay- 
ment was refused. After the said discharge of cargo, said libelants 
continued on said schooner in the service of the said master until after 
said schooner had taken iù ballast, and assisted in taking in the 
same. Thereafter, at 3:30 o'clock p. m. of said 29th day of May, 
said libelants again demanded their pay. The said master refused 
to pay the wages so demanded, claiming that the voyage had not been 
ended, and that the libelants were not entitled thereto. At said date 
and time, to wit, 3 :30 p. m., libelants, and each of them, refused to 
continue longer in the service of said master under the aforesaid 
shipping articles, and then and there left the said vessel, against 
said master's consent, said libelants claiming that their voyage was 
completed, and they were entitled to their wages. The libel in said 
cause was verified, filed, and the process of the court placed in the 
hands of the United States marshal for service at about 1 :25 p. m. 
on said 29th day of May, 1897, and said process was duly served at 
about 6 o'clock p. m. of the same day. It was the intention of the 
said master (known to the libelants) to clear from the port of San 
Pedro for Port Blakeley, in the state of Washington, on the after- 
noon of May 29th, or the 30th at the latest. Said schooner did sail 
from the port of San Pedro, bound for Port Blakeley, on the Ist 
day of June, 1897, and libelants each and ail refused to sail on said 
schooner, and remained at San Pedro. 

The foUowing entry appears in the log book of the said schooner 
Laura Madsen : 

"Sat.. May 29-3/30 p. m. 
"Crew refused duty, and left the vessel, claiming that their voyage was up, 
and demanded their pay for the tlme that they had been employed. 

"B. P. Rasmussen, Master. 

"A. Larson, Second Mate." 

The libelants served the length of time mentioned in the amended 
libel, and each has been paid only the sums set ont in paragraph 4 
of said amended libel, and the several sums alleged to be due are 
correct, provided the respondents are held liable for any amount 
whatever. That part of the shipping articles, referred to as "Ex- 
hibit A" in the foregoing statement of facts, descriptive of the voyage 
for which libelants engaged, is as foUows: 
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«• • • The Sch. Laura Madsen, of San Francisco, Gai., • • • now 
bound from the port of San Francisco, Oal., to Port Blalîeley, thence to San 
Francisco; for final discharge, either direct or via one or more ports on the 
Pacific Coast. Either north or south o£ the port of discharge. Voyage to be 
repeated one or more times." 

Another material provision of said articles is as follows: 

"It is especially understood and agreed that the wages of the said crew shall 
not be due, nor any part thereof, nor shall the crew be entitled to receive any 
portion of thelr pay, except at the master's option, until the completion of the 
entire voyage above described; and that, in case any ol the crew leave the 
vessel before the completion of the voyage as aforesaid, the persons so leaving 
shall forfeit to the owners of the said vessel ail the wages due them." 

Libelants contend that they had a right to leave the vessel at the 
time and place they did, for the reason, among others, that the voy- 
age for which they shipped did not include a return from San Pedro 
to Port Blakeley ; and therefore, when the announcement was made 
to them by the master of the vessel of his intention to return to Port 
Blakeley, they were justified in leaving said vessel. Respondents 
insist that libelants, by leaving the vessel at San Pedro, v?ere guilty 
of désertion, and therefore forfeited their wages; and, further, that 
the suit was prematurely brought. 

The décision in Bradley v. The J. M. Grifflth, 71 Fed. 318, with the 
authorities there cited, I think, détermines, in their favor, libelants' 
contention. If it be conceded (which, however, I do not décide) that 
the shipping articles allowed the vessel to go from Port Blakeley to 
San Pedro, no fair construction of the articles would permit the 
return from San Pedro toPort Blakeley. The voyage is expressly 
described as being from San Francisco to Port Blakeley, thence to 
San Francisco, etc. Certainly, this language does not imply that 
the vessel could go from Port Blakeley to some other point, as, for 
instance, San Pedro and return to Port Blakeley. Whatever may 
be the true construction of the shipping articles as to the ports 
at which ihe vessel could touch in going from Port Blakeley to San 
Francisco, it is clear that the articles did not permit a return to 
Port Blakeley from any intermediate port before San Francisco had 
been reached. The provision in the shipping articles, "Voyage to 
be repeated one or more times," does not militate against this con- 
clusion, San Francisco was the port from which the voyage was 
to commence, and also the port at which the voyage was to end. 
There could not, of course, be any répétition of this voyage until it 
was ended, and it could not be ended otherwise than by a return to 
San Francisco. Nor is said conclusion at variance with that clause 
of the shipping articles which provides that the duration of the 
services shall be "for a tenu of time not exceeding (6) six calendar 
months." As has been elsewhere said : 

"The act for the governmënt and régulation o£ marinera contemplâtes two 
species of contract between owners and seameu: (1) For a voyage or voyages; 
(2) for a term or terms of time. ïhe latter is undoubtedly the proper form of 
articles where the destination of a vessel cannot be speclflcally known, and 
where the vessel Is employed on what is called a 'trading voyage,' or is in 
search of freight. The flrst, to wit, that in whieh the voyage or voyages are 
specified, applies to designated ports, or particular klnds of voyages, known 
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and understood to be governed In thelr extent and duration. The term 'voy- 
age,' like the term 'voyage assuTed,' is a technical phrase, and always imports 
a definite commencement and end." Anonymous, 1 Fed. Cas. 10O4. 

The contract in the case at bar belongs to the ârst speçies, and 
was for a specified voyage, some of the ports designated, others gen- 
erally described ; and theref ore the voyage, with the ports so desig- 
nated and described, mnst be considered the service to which the 
libelants bound themselves, and the only effect of the six-months pro- 
vision was to limit répétitions of the voyage so agreed upon, — ^that 
is to say, the voyage could not be repeated oftener than was possible 
within six months. 

The suit, I think, was not prematurely broueht The announce- 
ment by the master to the libelants at San Pedro, after the cargo was 
flnally discharged, that he intended to return to Port Blakeley, and 
the demands thereupon made by the libelants for their wages, were, 
so far as concerned libelants' rights, a termination of the voyage, 
or équivalent thereto, and libelants then became entitled to said 
wages. Eev. St. § 4530. The f act that the vessel was about to pro- 
ceed to sea before the end of 10 days gave libelants the right to sue 
immediately. Eev. St. § 4547. The subséquent services of libel- 
ants from 10 o'clock a. m. to 3 :30 o'clock p. m. of the same day were 
gratuitous, and no new contracts nor waîvers will be implied there- 
from. 

The foregoing rulings make it unnecessarv for me to pass upon 
any of the other questions raised in the respective briefs of the par- 
ties. A decree for libelants will be entered 
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(Circuit Court of Appeals, Seventh Circuit. January 3, 1898.) 

No. 434. 

1. Collision— Stbambb and Sail— Lookouts. 

Where a schooner, shortly after leavlng port, collided with a steamer 
coming In, hdd, on conflicting évidence and the probabiiities of the case, 
that the. collision was due to the fact that ail the schooner's crew, except 
the master at the wheel, were engaged in setting sail, and that, the master' s 
vision bejng obstructed by the salis, he several times left the wheel, and 
went to the schooner's side, to observe the approach of the steamer, and 
that the constant yawing of the schooner, whereby she displayed différent 
lights to the steamer, misled the latter, and caused her to change her 
course; and that, if the steamer was in error in not stopplng and revers 
ing as provided by rule 21, it was an error in extremis. 

2. Samb— r)uTT DP Master. 

The master of a sailing vessel has no right to assume the duty of wheels- 
man at a point where the commerce of the lakes converges to a port like 
that of Chicago. It is hls duty at such a time to keep a vigilant outlook, 
and to be on hand on the deck, where he can observe the movements of 
approaching vessels, and glve orders accordingly. 81 Fed. 237, afflrmed. 

On appeal from the District Court of the United States for the North- 
ern District of minois. 
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A libel was flied by the owner of the schooner Amaretta Mosher against the 
steamer Roehester lu a cause of collision civil and maritime. The owners 
of the steamer answered thereto, and also filed a cross bill against the owner 
of the schooner. ïhe district court at the hearing dismissed the libel, and 
pronounced for the cross libelant. The owner of the schooner appealed. The 
Mosher, a three-masted schooner, sailed from the port of Chicago shortly after 
8 o'clock In the evening of the 4th day of November, 1895, bound on a voyage 
to Ford Klver, in the state of Mlehigan. The nlght v^as fair. There was no 
seia, and the wlnd (a fresh breeze) was from the south. Her crew eonsisted 
of seven tneii,— master, maté, cook, and four seamen. AU the crew, except 
the master^ who wasat the wheel, and possibly a man on the lookout for part 
of the time, were engaged from the time of leavlng the port of Chicago to the 
tlme of collision In setting canvas. The schooner was light, and sailed on a 
course N. by W. % W., at a distance of two miles from land. She collided 
with the Eochester near Grosse Point, six or seven miles from the port of 
Chicago. The Eochester was bound on a voyage from the poW of Buff alo 
to the port of Chicago, proceedlng on a course S. by E. Her master was on 
watch on the promenade 4eck, in his proper place. Her lookout was in the 
eyes of the boat, and her mate on the stapboard side of the steamer, on the 
forward promenade deck, standing on lookout. The Mosher was proceedlng 
at the rate of six or seven miles an hour; the Eochester, at the rate of eleven 
miles an hour. The relation of the story of the collision by the respective 
parties Is substantially as foUows: The Mosher, according to the story of her 
eaptaln, saw the masthead light of the Eochester at a distance of six or seven 
miles away, and three or four points on her port bow, and the red light of the 
Eochester soon came into vlew. In about ten minutes the eaptaln of the 
Mosher left his wheel set, and exhlbited a torehlight on the after port quarter; 
the Eochester being then two points on the port bow of the Mosher, and 
three or four miles distant. The Eochester then exhlbited her green light, and 
passed across the bows of the schooner untll she was a point on the lee of 
the schooner. Then, after a short time, and when between a mile and a half 
and two miles distant, and three points on the starboard bow of tUe Mosher, 
the Eochester blew one blast of her whistle; stlU continuing to exhlbit to the 
Mosher her green light. The eaptaln of the Mosher ordered his crew to ré- 
sume work of setting the canvas, whleh had for a moment been suspended, 
and thereupon, twice, at an Interval of six or seven minutes, left his wheel 
loose, and went to the starboard side of the schooner, to look under the salis, 
which obscured his vlew, to observe the movements of the Eochester. The 
first time, she was a mile and a half away, exhibltlng a green light. The 
second tlme, he saw the two lights of the Eochester, and then her red light 
alone, about four points on the Mosher's starboard bow. Very soon thereafter 
the collision occurred. The Mosher struck the Eochester on the bluff of the 
port bow, end on. The eaptaln of the Mosher insists that ishe kept on her 
course from the tlme the torch was exhlbited to the tlme of the collision, 
that no change was made wlth the wheel, and that her lookout reported the 
Eochester to him but once. The Eochester, according to the story of her crew, 
had lookout, in addition to the wheelsman, oonsisting of the eaptaln, the mate, 
and the seaman on watch, each in his proper place, and vigilant to perform 
his duty. The Mosher, exhlblting her green light, was first observed when 
she was from 1% to 2 miles distant on the port bow. The captain at once 
ordered the wheel starboarded. In a short tlme the schooner suddenly shut 
out her green light, and exhlbited her red light directly ahead of the steamer, 
and Immediately the captain of the Eochester ordered her helm a-port, and 
then hard a-port to swing the vessel red to red; one blast of the whistle being 
sounded, to Indicate to the Mosher that the vessels would pass port to port. 
The steamer swung to the westward; the schooner almost immediately gwung. 
also, to the westward, exhibltlng her green light; and the collision immediately 
followed,— the strirboard bow of the schooner strlking the bluff of the steam- 
er's port bow, and the jib boom of the schooner plerci'ng the steamer's deck 
about 25 or 30 feet forward. 

Chas. E. Kremer, fdr appellant 
George S. Potter, for appellee. 
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Before WOODS, JENKTNS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, delivered the opinion of the court. 

We agrée with the court below that, if we assumed the truth of the 
direct testimony of ail the witnesses, we should be unable to déter- 
mine which partj was at fault. But a careful analysis of the évi- 
dence satisfies us that the court below arrived ?it a correct conclusion. 
The testimony on behalf of the schooner is confusing and unreliable. 
It is manifest that her captain and crew had no accurate notion of 
distance or of navigation. The Mosher was but two miles off shore, 
and her master and crew locate the Roch ester when she was first ob- 
served so that the latter would be navigating half a mile inland from 
the shore. The witnesses, either ignorantly or willfully, misstate the 
facts. The testimony on the part Qf the Rochester is much more 
reliable and consistent. She observed the Mosher when a mile and 
a half or two miles distant; the latter exhibiting her green light. 
The Rochester immediately starboarded, going to port. Upon this 
course the vessels exhibited to each other their green lights, and 
would, confessedly, had no change of course occurred, hâve passed 
each other in safety. WTiat then induced the change which brought 
about this collision? The Mosher suddenly exhibited to the Roch- 
ester both her lights, and then her red light. According to the 
story of tie captain of the Mosher, her course was not changed at any 
time. The learned and astute proctor for the Mosher would there- 
fore hâve us believe that this cha,nge of lights was produced by the 
yawing of the vessel, and claims fault on the part of the Rochester, 
in that she did not allow theref or, and starboard her wheel long enough 
or strong enough to give the Mosher a sufiScientlywide berth. This 
notion would seem to hâve had being in the imagination of the proc- 
tor, for there is no suggestion of it by the schooner's witnesses ; nor 
do we understand there was, nor can we assume there could hâve been, 
sufQcient yawing of the schooner to shut out the one light exhibited, 
and to exhibit the other light to the Rochester, within the distance 
the two vessels were apart, and within the time intervening before the 
collision. It is true, it was the duty of the steamer to keep out of 
the way of the sail vessel; the latter keeping her course. This the 
steamer attempted to do. and undoubtedly would hâve accomplished 
but for the remarkable change of course of the schooner. That the 
latter should change her course seems unaccountable, and is only 
explicable upon the fact that the master on two occasions left the 
wheel loose, which brought about a change in her course. If the re- 
suit would be to cause the vessel to luff up into the wind, as is 
insisted bv the Mosher, we tbink the clear inference is that the change 
in thèse lights was brought about by an attempt of the master, when 
he resumed the wheel, to put her baclc on her course. If, on the con- 
trary, the effect would be to send the schooner to starboard, that of 
itself would sufflciently account for the change. Whatever would 
resuit, it is clear there was this sudden change in the course of the 
schooner, threatening collision, and which impelled the steamer to 
change her course to the westward. The master of the Mosher had 
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charge of the wheel. Thé crew were engaged in setting canvaia. The 
yessel was at a point where the commerce of the lakes converges to 
the port of Chicago. The master had no right to assume the duty of 
wheelsman, under such circumstances. His duty at that time was to 
keep a vigilant outlook,— to be on hand on the deck where he could 
observe the tnovementsof approachiQg vessels, and give orders accord- 
ingly. The Citv of Augusta, 50 U. S. App. 39, 44, 25 C. 0. A. 430, and 
80 Fed. 297. The court was of the opinion that no one on the schoon- 
er, except the captain, was on the lookout, and that hia disadvanta- 
geous situation obliged him to leave the wheel, whereby the schooner 
went to starboard, indicating to the steamer the change in her course. 
We are incîined to agrée with the court below upon this proposition, 
notwithstanding the testimohy on the part of the schooner asserts the 
présence of a lookout. It would seem remarkable, if a proper lookout 
was statiôned, that the captain should hâve heard from hlm but once 
during the approach of the steamer, and should hâve appealed to the 
crew engaged in setting canvas, and hot to the lookout, to ascertain 
what light the schooner was e:rfiibiting. It is said the steamer was 
at fault in having nô vigilant lookout. We flnd no foundation in fact 
for this objection. The captain and the mate were on watch, in addi- 
tion to the usual lookout, and they ail appear to hâve been vigilantly 
employed in the performance of their duty. 

It is also objected that the steamer should hâve stopped and backed, 
instead of porting her helm. Rule 21 provides that every steam ves- 
sel which is directed by the rules to keep out of the way of another 
shall, on approaching her, if necessary, slacken her speed, or stop or 
reverse. The difiBculty with the application of this rule hère is that 
the steamer ported her helm and went to the starboard to avoid the 
schooner, and the vessels would hâve passed each other saf ely, but for 
the faulty action of the schooner. We think it very doubtful whether, 
when the schooner exhibited her red light, the Rochester could hâve 
avoided a collision by stopping and reversing. If, however, that 
could hâve been done, the course adopted was taken m extremis, to 
avoid an impending collision induced by the fault of the schooner, and 
for which the steamer should not be held blameworthy. The decree 
will be afarmed. 
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CONSOLIDATED WATER CO. v. CITY OF SAN DIEGO et aL 

(Circuit Court, S. D. California. December 6, 1897.) 

1 Courts— JuRisDicTTON— FEDERAL Question. 

A bill to restrain the enforcement of a clty ordlnance flxing the rate» 
of charge tiy a water company, on the ground that such rates are so un- 
reasonably low as to amount to a taking of the property of the water com- 
pany without just compensation, présents a fédérai question. 

X MORTGAGES — KiOHTS OF MORTGAGBB— InJUNCTION TO PrOTECT MORTGAQEO 

Proferty. 

A mortgagee hus suCh an Interest In the mortgaged property as entitlea 
him to hring suit to restrain injury thereto. 
8. Same— Sdit for Injonction— Parties. 

In a suit by the mortgagee of a water eompany to enjoin the enforcement 
of an ordinanoe flxing water rates, the mortgagor Is a necessàry party. 

TMs is a suit in equity by the Consolidated Water Company against 
the city of San Diego and its municipal authorities. Heard on demur- 
rer to the Ml. 

Works & Works, Trippet & Neale, and Works & Lee, for complain- 
ant 

H. E. Doolittle and T. L. Lewis, for défendants. 

EOSS, Circuit Judge. The complainant, a corporation of the state 
of West Virginia, brings this suit against the city of San Diego and its 
municipal authorities. The complainant sues as the holder and owner 
of a mortgage upon the water and water plant with and by which 
the San Diego Water Company supplies the city of San Diego and 
its inhabitants with water for domestic and other purposes. The 
city, through its municipal authorities, having established an ordi- 
nance flxing the rate at which such water should be so fumished, 
the object of the bill is to obtain the judgment of this court declar- 
ing such ordinanoe null and void upon the ground that the rates 
thereby established are so unreasonably low as to amount to a prac- 
tical taking of the property mortgaged to the complainant without 
just compensation, contrary to the provisions of the constitution of 
the United States. The ordinance thus attacked was enacted, ac- 
eording to the bill, in Pebruary, 1896, and, under the provisions of 
the constitution of the state of California and a state «tatute passed 
pursuant thereto, it took effect July 1, 1896, and expired by limitation 
July 1, 1897, yet the demurrer to the bill now under considération was 
not submitted to this court until within the last few days, to wit, No- 
vember 24, 1897. The court is not advised in respect to the cause 
for such dday, and, as at présent advised, I do not see, after disposing 
of the présent demurrer, what need there will be for the détermina- 
tion of the question raised by the bill, since, under the provisions of 
the state constitution and state statute, pursuant to which the ordi- 
nance was enacted, its functions hâve long a^o ceased. 

It is nrged in support of the demurrer to the bill, that this court is 
without jurisdiction, for the reason that it appears from the bill that 
the title to the property involved is in the San Diego Water Company, 
a cco-poration of tlie state of California, whose rights therein are uee- 

84 F.— 24 



370 84 FBiDBRAL EBPORTJSR. 

essarily affected by the ordinance sought to be annuUed by the bill, 
and thàt that company is tberefore an indispensable party to tHè suit, 
and, if made a party, whetber as complainant or défendant, must, for 
jurisdictional purposes, be aligned with. the complainant, which align- 
ment would, by reason of the citizenship of that company, show a 
waiit of jurisdiction in this court. That would undoubtedly be so 
if the jurisdiction of this court depended upon the diverse citizenship 
of the parties. It was so held by Judge Wellbom in the case of 
Water Oo. v. Babcock, 76 F&d. 243, and subsequently by me in the 
same case in an opinion flled August 16, 1897. In his argument 
upon the présent demurrer the counsel for the complainant insists 
that those rulings are contrary to the décision in the case of Mercan- 
tile Trust. Co. V. Texas & P. Ry. Co., 51 Fed. 529, and in the case of 
Reagan t. Trust Co., 154 U. S. 362, 14 Sùp. Ct. 1047. What this 
court held in the Baboock Oase, when under considération by the 
district judge as well as by myself, was that, where the jurisdiction 
dépends upon the diverse citizenship of the parties, and the bill 
shows, as it did in that case, that the complainant's <^use of action 
dépends whoUy upon the fact that the ppoperty rights of the mort- 
gagor are invaded, with whose rights the complainant's interests (as 
mortgagee) are so inseparably connected that there can be no ad- 
judication thereon without passing upon the rights of the raortgagor, 
the mortgagor is an indispensable party, and, when made a party, 
must be aligned with the complainant; and that wben, as in that 
case, thie diverse citizenship of the parties is thus destroyed, the court 
is without jurisdiction. In neither of the cases cited by counsel for 
the complainant in the présent as well as in the Babcock Case was 
there anything decided to the contrary of this. In Reagan v. Trust 
Go., 154 U. S. 362, 14 Sup. Ct. 1047, thé question whether or not a 
proper alignment of the parties, according to their real interests, 
would fail to présent a controversy wholly between citizens of différ- 
ent stàtes was not suggested to the coui^t. The only jurisdictional 
question there presented appears from this quotation from the opin- 
ion in that case : 

"We are met at the threshold with an objection that this is, In effect, a 
suit against the state of Texas, brought by a citizen of another state, and 
therefore, under the eleventh amendment to the constitution, beyond the 
.iurisdiction of the fédéral court." 

In Mercantile Trust Co. v. Texas & P. Ry. Co., 51 Fed. 529, the 
objection made to the jurisdiction of the court, as appears from the 
answer of the défendants Reagan, McLean, Foster, and Culberson, 
was that the Texas & Pacific Railway Company was a corporation 
created under the laws of the United States, and that its prindpal 
office and domicile was in the state of New York, thereby constituting 
that company a citizen of that commonwealth, of v?liich state the 
complainant also was a citizen; wheréfore it was claimed by the 
défendants other than the Texas & Pacifie Company "that said com- 
plainant is not entitled to maintain its suit against the défendant 
railway company, beca use complainant and said company are citizens 
of the same state, and there is no real controversy between oompla:in- 
ant and said défendant railway Company, and none between them 



POST V. BEACON VACDUM PUMP & ELECTEICAL 00. 371 

arising under the constitution and laws of the United States; and 
the said suit between the said parties is believed to be coUusire or 
feigned." In respect to this point the court said (51 Fed. 53C); 

"It Is apparent from the wbole record and the conduet of this hearing, that 
the controversy Is not between complainants and the railways, but between 
the railways and the other défendants." 

The court, therefore, conceding the citizenship of the Texas & 
Pacific Railway Company to be in New York, as claimed by the other 
défendants, evidenfly concluded that, although the company was a 
nominal défendant, yet a proper alignment of the parties, according 
to their real interests, would place that company with the complain- 
ant; thus making the controversy between citizens of différent states, 
and therefore within the jurisdiction of the court. In the présent 
case, however, it is a mistake to suppose that the jurisdiction dépends 
upon diverse citizenship of the parties. The bill présents a fédéral 
question, namely, the question whether the ordinance set out in the 
bill violâtes those provisions of the constitution of the United States 
declaring that no person shall be deprived of his property without 
due process of law, and securing to every person the equal protection 
of the laws. Eeagan v. Trust Co., supra; Central Trust Co. of New 
York V. Citizens' St. Ry. Co. of Indianapolis, 82 Fed. 1. That a mort- 
gagee has such an interest in the mortgaged property as entitles him 
to bring suit to restrain injury thereto is, in my opinion, beyond 
doubt. Such right was distinctly recognized in the cases of Mercan- 
tile Trust Co. V. Texas & P. Ry. Co. and Reagan v. Trust Co., supra. 
The demurrer would, therefore, be overruled, but for the failure of 
the complainant to make the San Diego Water Company a party to 
the suit. Because of the absence of that indispensable party the de- 
murrer is sustained, with leave to the complainant to amend the bill 
within 10 days, if it shall be so advised. 



POST et al. V. BBACON VACUUM PUMP & ELBCTEICAL CO. et al. 

(Circuit Court of Appeals, First Circuit January 19, 1898.) 

No. 216. 

1. Equitt— Rkscission — Sdfpiciency of Allégations. 

A bill for a rescission, which will seriously affect the interest of others, 
must contain clear and positive allégations showing the équitable right 
of the complainants to the relief asked. 
8. CoHPOBATiONS — Tbanspeh OF Phoperty— Ultha Vikes. 

The action of a corporation in transferring Its property and business to 
another corporation is not ultra vires except as to credltors prejudiced 
thereby, or nonassenting stoekholders, and their right to a rescission may 
be waived. 

3. BaME — BiGHTS OF STOCKHOLDBRS— ESTOPPEL. 

A majority of the stockholders of a corporation, by vote, agreed to a 
reorganlzatJon, and the transfer of its property and business to a new 
corporation, in considération of the issuanee to the stoclîholders of a cer- 
tain amount of the stocli of the new company, and the privilège to sucli 
stocliholders of subscribing for the remainder at a flxed priée. The plan 
was executed, and the transfer made. Held, that minority stockholders 
who opposed the transfer, but who subscribed for their proportion of the 
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stock of the new oompany, though under protest, and permltted such Com- 
pany to conduct the business for 18 months, were estopped to then asli 
tor a rescission. 

Appeal from the Circuit Court of the United States for the Dis 
trict of Maine. 

This is a bill by Louis Post and others, as stockholders of the 
Beacon Vacuum Pump & Electrical Oompany, against such corn 
pany and the Beacon Lamp Company, to rescind a transfer of the 
property of the former corporation to the latter. 

Edward P. Pàyson, for appellants. 

William H. Dunbar, George E. Bird, and Louis D. Brandeis, for 
appellees. 

Before COLT and PUTNAM, Circuit Judges, and BKOWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The complainants are stockholders of 
the Beacon Vacuum Pump & Electrical Oompany, which, for con- 
venience, we will call the "Pump Oompany." They bring this bill 
against that corporation and the Beacon Lamp Oompany, which 
we will call the "Lamp Oompany." The capital stock of the Pump 
Oompany is $1,000,000, divided into 40,000 shares, of the par value 
of |25 each, ail of which are outstanding. Complainants hold 2,- 
580 shares, being a fraction over one-sixteenth part of the entire 
issue. They assume to bring their bill in behalf of themselves 
and of ail others in like interest ; but, as the case stands, there are 
no others in like interest. It is maintained that the cause of ac- 
tion which the bill présents exists, if at ail, only in the right of 
the corporation, and not in the right of the stockholders them- 
selves; but we will not find it ne«essary to détermine this prop- 
osition. 

The bill was demurred to by both respondent corporations, as- 
signing various grounds of demurrer, and, among the rest, a want 
of equity, which is the only one to which we will hâve occasion to 
refer. It shows that the Pump Company is a manufacturing cor- 
poration, and had been making electric lamps. It seeks to set 
aside a transfer from it to the Lamp Oompany, made pursuant to 
a scheme of reorganization, and executed in Jnly, 1895. The bill 
allèges that "on or about March, 1895, the assets of" the Pump 
Oompany, "exclusive of lettérs patent, were shôwn by the corpora- 
tion books to be about $130,000"; and that the entire liabilities 
of that eorporation, not including the capital stock, were about 
160,000, "leaving the said company with about |70,000 worth of 
Personal property, and said letter^ patent" ; and, f urther, that, "of 
said |C0,000 indebtedness, over |38,000 had been incurred upon 
loans for which the corporation issued bonds due and payable 
about 1902, thus leaving its then current indebtedness, in bills pay- 
able and accounts, some f 22,000." It also allèges that the Pump 
Oompany had in 1895 "sufflcient assets to enable it to make fur- 
thei' loans, if any such were required, and also the légal rdght to 
amend its charter to increase ita capital, so as to enable it to issue 
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more stock"; and tbat it "was neither insolvent nor without pow- 
er to obtain the necessary funds to continue in business." It also 
allèges that, in the eveat the Pump Company had been wound up 
and its assets sold to pay its debts, the value of its letters patent 
would hâve added '% large sum to the |70,000 of property held 
above its indebtedness," and that the value of the letters patent 
appears, from the circular to the stockholders setting out the 
scheme of reorganization, to hâve been estimated at over |4()0,000 
for use in rechange for |400,000 of the capital stock of the Lamp 
Company. There are no allégations showing that the old corpo- 
ration had any existing available working capital. 

It may well be questioned whether there is sufiQcient in thèse 
allégations to show that the Pump Company was flnanicially ca- 
pable of pursuing its business, or that its assets, if it had been 
wound up, would hâve yielded any substantial dividend to its stock- 
holders. For example, the flrst, which refers to the books of the 
corporation for values, without any direct allégation about them, 
is, of course, insufflcient on any rule of pleading governing the 
construction of a bill in equity to receive the considération of the 
court. Again, the allégation to the effect that the value of the 
letters patent, if sold, would hâve added "a large stim" to the $70,- 
000 of property held above its indebtedness by the corporation, 
is equally ineffectuai, because it is based on the defective state- 
ment of values which refers to the books of the corporation. So, 
also, the allégations that the Pump Company had sufflcient assets 
to enable it "to make further loans," meaning thereby to borrow 
money, and that it might obtain power to issue more stock, with- 
out some deânite statement as to its available resources, resuit in 
what is purely problematical. The allégation that the corporation 
was not insolvent, nor without power to obtain the necessary funds 
to continue in business, might properly, as the bill is framed, be 
regarded as a mère déduction from the other matters stated in the 
bill to which we hâve referred, and not at ail as a positive, dis- 
tinct allégation; and, in view of the insufflcient character of the 
allégations with référence to the assets of the corporation to which 
we hâve called attention, it might well be held too gênerai. 

A bill seeking a resuit which may be so disastrous to the inter- 
ests of other stockholders as this might be if its principal prayer 
were granted should support itself by décisive allégations. The 
gênerai rule is that the essential parts of a bill in equity should be 
stated positively and with précision. Story, Eq. PI. (lOth Ed.) §§ 
255, 256. This is especially insisted on where a remedy is sought 
by an injunction or a rescission, the resuit of which may not only 
compensate the party injured, which is ail the common law ordi- 
narily gives, but may impair the interests of the adverse party to 
a vastly disproportionate extent. The underlying principle is stat- 
ed in the following cases, although applied there from an aspect 
différent from that at bar: Grymes v. Sanders, 93 U. S. 55, 62; 
U. S. V. American Bell Tel. Co., 167 U. S. 224, 241, 17 Sup. Ct. 809. 
The common law gives relief on a mère prépondérance of proofs; 
but it is certain that, in cases of the class we are consideriug, equi- 
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ty does not act uniess the proofs are clear. The underlying rea- 
soas 'Which requirè this require also tliat the allégations •çvhich the 
proofs are to sustain be clear to the effect that the complainant 
has suffered, or is threatened with, an injury so substantial as to 
demand, not only compensation, but also spécifie relief by rescis- 
sion, even while this may cause a loss to others as to which hjs 
own would be comparatively trifiing. 

AH the s.hareholders, except the complainants, agreed to a 
scheme which involved a reorganization of the Pump Company. 
It provided that a new corporation, the Lamp Company, should be 
organized; that its capital stock should be $500,000, divided in 50,- 
000 shares of the par of $10 each; that, of thèse shares, 10,000 
should be issued to the stockholders of the Pump Company, with- 
out any considération coming from them; that 32,000 shares should 
be open to subscription pro rata by such stockholders at $1.25 per 
share; and that the balance should be issued by the new coi'po- 
ration, as might afterwards be determined by it. It appears that 
the 32,000 shares had been underwritten ; that is to say, that au 
arrangement had been made by which certain individuals had 
agreed to take such portion thereof, paying the $1.25 per share 
therefor, as might not be taken by the holders of the stock of the 
Pump Company. This arrangement assured a working capital, 
and was ratifled by the stockholdera of the Pump Company at a 
meeting held June 20, 1895, no shareholder voting adversely. The 
complainants in the présent bill had made known their opposition 
to the plan, but they did not appear at the stockholders' meeting, 
alleging that they assumed that the meeting would not be held, 
by reason of certain suits which they had instituted. 

It is well to understand the précise nature of the proceedings 
against which the complainants protest. What was attempted 
and donc by the Pump Company was not ultra vires in every sensé 
of the term. No question of public policy was involved, and it 
was ail permissible with the consent of ail the stockholders; and, 
if it had been once accomplished with their approval, it could not 
hâve been rescinded by edther the s,tate or any parties in interest, 
uniess by creditors prejudiced thereby, if there were any so prej- 
udiced. Therefore, if the question involved is one of ultra vires, 
it is so in a modifled way only; that is to say, it concerns only the 
contractual relations between the stockholders and the corpora- 
tion, as to which the stockholders might waive their rights, either 
expressly or impliedly; or, under certain circumstances, any stock- 
holder might become estopped from making a déniai of a waiver. 

The bill further allèges that the Lamp Company was organized 
"on or before the first day of July, 1895"; that pursuant to the plan 
of reorganization, "on or about July, 1895." the Pump Oompany 
transferred ail its assets to the Lamp Company for the considéra- 
tions named therein; and that the Lamp Company took possession 
thereof, and commenced to carry on, and is still carrying on, the 
former business of the Pump Company. It also allèges that the 
stock of the new corporation had been allotted; that the complain- 
ants are not inf ormed whether it had been paid for or issued ; and 
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that the 10,000 shares intended for distribution among the share- 
holders of the old corporation are held in the cuatody of its treas- 
urer; and it professes ignorance whether or not the plan of re- 
organizaition had been completed in its other détails. It prays 
for relief in varions forms: First, for rescission; second, for a 
valuation of the complainants' interests in the old corporation, and 
payment thereof ; and, third, as follows: 

"Or that your orators may be adjudged severally entitled to receive an 
amount of the capital stock of sald Beaccm Lamp Company equal to the 
amount of their stock in eald Beacon Vacuum Pump and Electrlcal Com- 
pany, due considération being had of the différence in the total capitalization 
of the sald two companies, and said Beacon Lamp Company ordered to issue 
the same, upon surrender of their shares in sald Beacon Vacuum Pump and 
Electrlcal Company to your orators." 

We will call attention hereafter to the peculiar pertinency to 
the case of the last of thèse varions forms of relief prayed for. 
The bill also allèges as follows: 

"What subscriptions hâve been made your orators are uninformed, except 
that your orators bave, but only under protest and in order to préserve their 
rlghts, subscrlbed for an amount of stock in sald Beacon Lamp Company pro 
rata to their holdings, but hâve not received any of the stock in sald new 
Company, nor hâve they ever surrendered their stock in said flrst-mentioned 
Company; that, as they are informed and belleve, the amount of stock in said 
Beacon Lamp Company to which your orators would bave been at liberty to 
subscribe bas been allotted to others, but whether elther paid for or issued 
your orators are not informed." 

Whatever rights the majority of the shareholders of a corpora- 
tion which linds itself in the doubtful pecuniary condition into 
which the Pump Company had evidently fallen hâve with référ- 
ence to the disposai of the assets of the corporation to a new one 
for a fair value, whether receiving therefor cash or the sihares of 
the new corporation, when the transiaction relates to an absolute 
sale, and amounts to a winding up of the corporate affairs, we 
mu&t assume it to be the law that, independently of some appro- 
priate statute provision, the majority bas no power to involve the 
minority in a reorganization on the lines of this now in issue, or 
on any similar lines, without its consent, expressed or implied. 
The minority has a lawful right to maintain that the contractual 
relations which it established with a corporation whose sharehold- 
ers they became does not include a contractual relation with any 
other corporation; and there is no right in law to compel it to 
elect between such new contractual relation and the loss of its 
shares in the old corporation, or compensation for them on any 
arbitrary basis which a reorganization may give. The underlying 
principle was stated in Clearwater v. Meredith, 1 Wall. 25, 39, and 
the rule seems to hâve been clearly recognized in Mason v. Min- 
ing Oo., 133 U. S. 50, 10 Sup. Ot. 224; but a rule at law is often 
one thing, and the right to relief in equity a very diiïerent màtter. 
Equity wîll not raise its hand to give speeiûc relief, and rescind 
and annul important transactions aa to which there is no charge 
of a dishonest purpose, and which, if not interfered with, may give 
great proiit to parties ihterested in them, or at leàst prevent them 
from suffering great loss, at the demand of a party who does not 
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show clearly and deflnitely a valuable and substanitial interest, 
which bas been unlawfully disregarded, or is in danger thereof, 
and who does not, under the circumstances of the case at bar, 
sbow that he bas consistently maintained a position in protection 
of bis rights adverse to the majority interest, or that he bas had 
no opportunity so to do. Indeed, the rule was well stated by Mr. 
Justice Field in Dimpfell v. Railway Ck)., 110 U. S. 209, 3 Sup. Ct. 
573, to the effect that the equity courts will not interfère in mat- 
ters of tbis character merely because there may be a doubt as to 
the authority sus'taining the proceedings, or as to their wisdom, 
nor unless a real and substantiaJ grievance exists. A convenient col- 
lection of authorities illustrating this proposition will be found in 
Bassett v. Manufacturing Co., 47 N. H. 426. 

As we bave already shown, it may well be argued that the bill, 
which we naust présume sets eut the best case the complainants 
oan make, nowhere allèges in terms which the equity courts can 
accept that the complainants bave any such grievance, or, in any 
clear or positive way, that the complainants bave brought it for 
any purpose except that of maintaining their strictly légal rights. 
On the other hand, the last variation in the prayers for relief, to 
which we hâve referred, involves an admission that the complain- 
ants make no objection to being put into a contractual relation 
with the new corporation, but that their real grievance is that they 
cannot receive their proportion of the 32,000 shares of stock, to be 
subscribed for, on better terms than their co-shareholders, by be- 
ing relieved from the payment of the stated |1.25 per share. 

But, passing by ail thèse questions, it is clear that the complain- 
ants bave not maintained that consistent position necessary to re- 
lieve them against an équitable estoppel. They admit that they 
hâve subscribed for their proportion of the 32,000 shares of stock 
in the new corporation. They do not state the date when they 
made the eubscription. The transfer of the assets to this corpo- 
ration was made in July, 1895, and the bill was not filed until the 
12th day of January, 1897; s^o that, although at the outset they 
protested against the reorganization, yet their subscription, in the 
absence of any proper allegatiooQ otherwise, must be presumed to 
bave been made at such a time as ju&tified the respondenits in as- 
suming that the Lamp Company was authorized, so far as the com- 
plainants were concemed, to receive the transfer of the property 
of the old corporation, and to commence and carry on its manu- 
facturing business, thus involving itself in the liabilities and other 
complications inevitably arising therefrom. That this raised an 
es>toppel in equity as against a bill praying rescissiion is too clear 
to need discussion. It is true that complainants allège that this 
subscription was under protest, and only to préserve their rights; 
but the bill does not give the court any détails which would en- 
able it to perceive that, by any possibility, the effect of the sub- 
scription, which of itself would be an accomplished fact, could be 
overoome by any protest or other formai réservation which might 
accompany it. The decree of the court below is aflQrmed, with the 
costs of this court for the appellees. 
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WHITNBY ▼. NATIONAL. EXCHANGB BANK OF NEWPOET. 

(Circuit Court, D. Rhode Island. December 8, 1897.) 

No. 2,515. 

1. MOBTaAOE FOBECLOStJEHl— BUKP1.0S PkOCEEDS— JCNIOR MORTGAGEE— ESTOP- 

PEL. 

Bill In equity by a junior mortgagee for an accounting from a bank, an 
elder mortgagee, for surplus procèeds of a foreclosure sale by the bank. At 
the sale tlie bank'.s spécial agent, authorized to bid a sum sufflcient to cover 
the elder mortgage, by mistake exceeded bis authority, and bid a larger 
sum. H€ld, tbat the bank was not estopped to set up the mistake and lack 
of authority, or to deny Its recelpt of the sum bid. 

8. SAME—EqUITABIiB RELIEF. 

That falling to show that the bank had reeeived any actual surplus, or 
to prove that the junior mortgage had any actual value, or to ofCer any 
évidence thereof except the bid made by the agent through mistake, the 
complalnant had shown no substantlal tltle to équitable relief. 

This was a suit in equity by Nathan Whitney against the National 
Exchange Bank of Newport. 

William B, Whitney, for complainant 
William P. Sheflfield, for respondent. 

BROWN, District Judge. The complainant, Whitney, as holder of 
a fifth mortgage on real and persoual estate, prays that tiie respondent 
bank, an elder mortgagee, account for a surplus arising upon a sale 
at auction by the bank under a fourth mortgage. At the sale the 
property was offered by the auctioneer, subject to three prier mort- 
gages, the amount whereof was not stated. Upon a single bid of |6,- 
000, the property was declared sold to one Milliken, as agent for 
the bank. The bank has not perfected a paper title under this sale, 
and dénies that Milliken's bid is binding upon the bank, for lack of 
authority. The évidence of Milliken's lack of authority to bind the 
bank to the amount of $6,000 is clear. His agency was spécial, and 
his authority limited, and gave him no right to bid more than |1 in 
excess of the amoimt of the four mortgages prior to the complainant's. 
Though he correctly understood the extent of his authority, he was 
led to exceed it by a mistaken belief as to the subject-matter of the 
sale, supposing that he was bidding upon the property f ree from in- 
cumbrances, instead of subject to the liens of the mortgages. The 
complainant invokes by his bill the doctrine of équitable estoppel to 
preclude the défendant "from denying that it did pay to itself , or did 
set apart in payment, the said sum of $6,000, for which it sold and 
purchased * » * gaid » ♦ • land." In my opinion, how- 
ever, the complainant has failed to make eut a case for the applica- 
tion of this doctrine. 

In Dickerson v. Colgrove, 100 U. S. 578, it was said concerning équit- 
able estoppel: 

"The vital principle is that he who, by his language or conduct, leads an- 
other to do what he would not otherwise hâve done, shall not subject such 
person to loss or Injury by disappointing the expectations upon which he 
acted. Such a change of position is sternly forbidden. It involves f raud and 
falsehood, and the law abhors both. This remedy is always so applied as 
!o promote the ends of Justice. It is available only for protection, and can- 
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not be used as a weapon of assault. It accomplishes that which onght to be 
donc bëtween man and mjûi, and Is not permitfed to go beyond this limit." 

The présent case appears to me an attempt to misapply this doctrine 
to procure for the complainant a large sum, to which he has shown no 
just or substantial title, and to create out of the unauthorized act of 
the bank's spécial agent — ^the resuit of a clearly-proven inistake — a 
whoUy inéquitable measure of the money value of the complainant's 
right. The foundation of the complainant's right was his interest as 
owner of a flfth mortgage of property, upon which were prior in- 
cumbrances amounting to about |15,000. The bill fails to allège that 
the property was of any yalue over thèse mortgages, and there is in 
the case no testimony sufiacient to show that thç complainant's paper 
security had any actual value. On the contrary, the course of deal- 
ings between the complainant and the bank, and the subséquent sale 
of the property under the third mortgage, for a price insufflcient to 
satisfy the mortgage liens prior to the complainant's, together with 
the fact that the respondent bank has failed not only to realize any 
actual surplus, but also to secure the f uU amount of its own claim under 
the fourth mortgage, might well be considered sufficient proof that 
the complainant's mortgage was a mère paper security, without actual 
value. 

A complainant who seeks the aid of a court of equity must make out 
by aifirmative proofs that he has a substantial right. The sole évi- 
dence of such a right in this case is the fact that Milliken made a 
bid of |6,000, and that the property was struck off to him subject to 
the prior mortgages. The mistake of Milliken as to the subject-mat- 
ter of the sale makes his bid entirely worthless as an indication of 
the value of the property actually offered for sale by the auctioneer. 
Although the bill allèges that the complainant's conduct was in- 
fluenced by Milliken's acts, and by his ostensible authority, and that, 
in conséquence, he did not bid at the sale, or attend a subséquent 
sale under the third mortgage, there is no évidence to support thèse 
allégations, and considérable évidence to the contrary. It is very re- 
markable that the complainant has given no testimony in the case, and 
that, though many of the matters set forth in the bill are peculiarly 
within his own knowledge, his f allure to testify is unexplained. 

The presumption from the unexplained absence of material testi- 
mony is entirely unfavorable to the case stated in the bill. Talcen in 
connection with the évidence, which conclusively proves that in mak- 
ing the sale the respondent had no other object than the payment of 
its own claim; with the agreement of the bank prior to the Siile that 
the complainant might repurchase from the bank at whatever price 
it should bid the property in for; with the fact that, on the morning 
following the sale, the bank, in accordance with this agreement, pre- 
sented the complainant's son and agent with a mémorandum of the 
amount of the incumbrances, as the price for which the complainant 
might receive a conveyance of the property; this presumption leads 
to the conclusion that the grounds of estoppel set up in paragraph 9 
of the bill are without foundation in fact. Not only does it appear 
that the bank has not in fact received any beneflt which in equity be- 
longs to the complainant, but it is also apparent that the respondent, 
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both before and after the sale in question, gave tbe complainant the 
fullest opportunity to redeexn, and offered favorable terms of rédemp- 
tion. 

That the complainant understood tbat his agreement vsrith the bank 
before the sale was such that his rights were not substantially affected 
thereby is apparent from his letter to the treasurer of the bank, 
written after the sale. The letter is as follows: 

"Bennington, Nov. 12, 1889. 
"Mr. Norman— Dear Sir: We hâve been thinking the hôtel matter over 
since the sale, And, in the flrst place, we are a long distance away, and as my 
foreman on the farm thlnks he cannot stay another year with me, so that I 
•will probably bave to be out there a longer term next spring than usual, so 
that it may not be convenient for me to glve any tlme to the Block Island 
property, I |told my son how I should probably be situated, and if he thought 
best, and could make a sale of it, or, in case we were not able to make a sale 
before spring, would run it, I would try and flx the security with you. Will 
graduâtes late next June, and will necessarily be very busy this winter and 
spring, and writes that he does not think\,it best for us to try to bave anything 
to do with it. Under the circumstances, it will be necessary and best for us 
not to attempt'^o redeem it. 

"Yours, truly, Nathan Whitney." 

AH that the complainant can claim from a court of equity is just 
compensation or a restitution of rights. As this complainant fails to 
show any loss for which compensation should be made, and has de- 
liberately abandoned the opportunity to secure his interest in the 
property upon just and équitable terms, the présent bill can be re- 
garded only as an attempt by a mortgagee whose security was worth- 
less to create, out of the mistake of the defendant's spécial agent, a 
âctitious valuation of a worthless security, and to base upon this 
valuation his appeal for the intervention of a court of equity. 

To sustain his bill would be an act of great injustice to the respond- 
ent. For the unauthorized act of its spécial agent, resulting from 
a mistake, without any proven damage to the complainant, the re- 
spondent, în addition to its own loss as a prier mortgagee, would be 
compelled to pay a large sum, which the complainant on no principle 
of equity or justice is entitled to receive. The bill will be dismissed, 
■with costs. 



MBECANTILB TBUST 00. v. MISSOURI, K. & T. RY. CO. 
(Circuit Court, S. D. New York. January 11, 1898.) 

1. Equity Plbadikg — Plea and Answer. 

Under rule 37, providing that no demurrer or plea shall be held bad on 
argument because the answer may extend to some part of the same mat- 
ter covered by such demurrer or plea, pleas in bar and estoppel to the 
complaint will not be stricken out because they go to the same matter 
covered by the answer, when such pleas do not cover the whole bill, and, 
where covering the same ground as the answer, show différent grounds 
of défense. 

2. Same — Scakdalous Mattbk. 

Parts of an answer, though Immaterial as a défense, and scandalous 
in nature, will not on that account be suppressed, when inteuded to meet 
clmrges of bad faith made in the biU. 
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This was a suit in eqaity by the Mercanitile Trust Oompanj 
against the Missouri, Kansas & Texas Raiiwaj Company, praying 
an injunction, accounting, and other relief. Tlie cause was heard 
on exceptions to the report of a master, to wbom were referred the 
questions arising on certain motions made by the complainant to 
Sitrike eut parts of the answer and pleas. 

F. K. Pendleton, for plaintiflf. 

Simon Sterne and E. Ellery Anderson, for défendant 

WHEELER, District Judge. The bill alleged: 

"That on or about the Ist day of June, 1890, and at varions dates thereafter, 
the sald défendant rallway company made, executed, and issued, and, for 
value, délivered to various persons and corporations, its 23,000 bonds, cer- 
tlfied by your orator as trustée, numbered from 1 upwards, of which bonds, 
17,000 were and are of the dénomination of $1,000 each, and 6,000 were and 
are of the dénomination of $500 each; amounting, in the aggregate of their 
principal sum, to $20,00O,Q00. Each and ail of said bonds are dated on the 
Ist day of June, 1890, mature 100 years after the date thereof , and bear in- 
terest at the rate of 4 per cent, per annum, payable semiannually, in gold 
coin of the United States, on the Ist days of February and August in each 
year." That to secure the payment of the bonds the défendant eonveyed ail 
its property to the plaintiff, by second mortgage, dated June 1, 1890, with 
this provlso in section 4: "But the covenant to pay the interest coupons be- 
longing to said bonds maturing on the first of February, 1891, aud each six 
months thereafter, to and Ineludlng the coupons to mature August Ist, 1895, 
la subjeet to the following condition and agreement: The said company shall 
render each six months an aecount of the gross eamings, income, receipts, In- 
terest, dividends, or profits received from the said mortgaged property. It 
shall charge against such gross earnings ail operating and maintenancing ex- 
penses, taxes, repairs, renewals, replacements, and insurance; and in each 
statement It shall charge six months' Interest on the forty million dollars 
of flrst mortgage bonds. Such net earnings as shall remain after the charges 
above specified ehall hâve been made shall be applied to the payment of the 
said coupons." And that "if it should, at any time during the said five years, 
be deemed expédient to apply any portion of the earnings of the said rallway 
company to purposes other than those hereinbefore speclfled in this section, 
the sald earnings may be so âpplled: provided, however, the written sanction 
of the party of the second part shall first te obtained." That the first 
coupons upon ail of the bonds matnred February 1, 1891, and the défendant 
neglected and refused to render any such aecount for the six months ending 
that day. "That, as your orator is informed and believes, the défendant 
rallway company claims and represents that there was no net earnings de- 
rived from said mortgaged property, as deflned by said section 4 of said 
mortgage, for the six months ending February 1, 1891; but, as your orator 
is Informed and believes, and therefore now avers, the statements and rep- 
résentations of said défendant railway company in this behaif are whoUy 
untrue and false, and, to the contrary thereof, your orator avers, upon its 
information and belief, derived as hereinafter stated, that net earnings from 
said mortgaged premises, as deflned in said mortgage, for the said six months 
ending February 1, 1891, were made and received aud existed to a very large 
sum, to wlt, a sum in excess of the amount of Interest reprèsented by ail of 
the coupons maturing upon that date. That the défendant railway company 
has never sought or obtained, and your orator has never given, its sanction, 
written or bt;herwlse, as contemplated in section 4. Your orator, however, 
avers, upon Information and belief, that notwithstanding no such sanction 
or authorization has been sought or obtained from your orator, or given by it, 
a l^rge proportion of the earnings for the period ending February 1, 1891, 
were applied to,'and paid out for, expenditures other than those particularly 
deflned in said section 4^ • * » and that such excessive expenditures and 
unauthorized application of said earnings Included amounts paid for new 
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slde tracks, new buildings, real estate, fencing, equipment, and other purposes 
not ineluded within the provisions of sald section 4 as aforesaid, and that 
the earnings of said property during said period, so used and applied witli- 
out authority in tlie provisions of said mortgage, and without such sanction 
of your orator, aggregated, as your orator is informed and belleves, a sum 
upwards of $900,000. And your orator further avers, upon like information 
and belief, that the said défendant railway company has continued to apply, 
and threatens to further apply, large amounts of the earnings from the said 
mortgaged premises to llkfe purposes, not included in the spécifie provisions 
of said section 4, and without the sanction of your orator as in said section 
contemplated. In this behalf your orator avers, upon information and be- 
lief, that the said défendant railway company has entered into agreements 
whereby it has undertalsen to pay and guaranty the payment of the foUowing 
obligations: (1) Ail of the interest upon two million flve hundred thousand 
dollars of the flrst mortgage bonds of the Kansas Olty & Pacific Railway 
Company. (2) AU of the principal and interest of the first mortgage bonds 
of the Sherman, Denison & Dallas Railway Company, the authorized issue 
of which is one million six hundred thousand dollars, and of which two hun- 
dred thousand dollars hâve been issued. (3) AU of the principal and interest 
of the flrst mortgage bonds of the Dallas & Waco Railway Company, of 
which one million one hundred and seventy-three thousand dollars hâve been 
Issued, ont of a total authorized issue of two millions of dollars. (4) AU of 
the principal and interest on one million of doUars of the first mortgage 
bonds of the Southwestern Coal & Improvement Company. That in the 
guaranties of said bonds of the Kansas City & Pacific Railway Company, 
the Sherman, Denison & Dallas Railway Company, and the Southwestern 
Coal & Improvement Company, the said Missouri, Kansas & Texas Railway 
Company assumed excessive obligations, in large part In the interest of its 
own offlcers and directors, who were personally and flnanclally interested in 
the securities so guarantied, and in the properties embraced in said mort- 
gages. That the said Missouri, Kansas & Texas Railway Company proposes 
and intends to apply the earnings and revenues from the property covered 
by said second mortgage to your orator as trustée to the payment and ac- 
complishment of said guaranties. In préférence to the payment of the coupons 
of the said second mortgage bonds." And that this suit is instltuted in com- 
plianee wlth a request of bondholders. 

The prayer is for an injunction restraining application of any 
net earnings: 

"That a writ of permanent Injunction may be issued, under the seal of this 
court, perpetually enjoining and restraining the défendant, the Missouri, 
Kansas & Texas Railway Company, its ofHcers, agents, and attorneys, from 
applying (without the written sanction of your orator, as In sald mortgage 
provlded) any of the net earnings or ineome from the premises desci'ibed in 
said second mortgage of the Missouri, Kansas & Texas Railway Company, 
as the same are therein defined, to any other or différent use or purpose than 
the payment of the coupons and interest of sald second mortgage bonds as 
the same hâve matured or may mature, untll said coupons hâve been paid 
in fuU from such net earnings derived during the six-months periods to which 
such coupons, respeetively, apply,"— for an account of the earnings for the 
six months ending February 1, 1891, and payment over of the net earnings, 
and for further relief. 

The défendant pleaded that, in a suit by the plaintifE against 
the défendant in the circuit court- of the United States for the dis- 
trict of Kansas, the property mortgaged was in the hands of re- 
ceivers from November 1, 1888, to July 1, 1891, who operated and 
administered the property, and rendered full account thereof, 
which was approvéd and conârmed by the court, in bar and as an 
esitoppel, and as accounts stated, and res adjudicata between the 
plaintiff and défendant. 41 Fed. 8. "And, for an answer to such 
parts of the said bill as are not pleaded to and in support thereof," 
the défendant admits thé mortgage, as made pùrsuant to a re- 
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organization agreement entered into during the receiversMp; sets 
up the settlement and conârmation of the accounts; and "avers 
that from and by the accounts aforesaid, SiO rendered, approved, 
conflrmed, and accepted as aforesaid, which said accounts are, as 
between the complainant and défendant herein, accounts stated, it 
conclusively appeaps that there were no net earnings, as in point 
of fact there were none, derived from the property of the défend- 
ant for the period of six months prior to the Ist day of February, 
1891, and applicable conformably to the terms and conditions of 
the mortgage of June 1, 1890" ; and "dénies that there was or ex- 
isted any sum whatsoever in excess of the amount of absolute flxed 
charge, or any sum whatsoever applicable to the payment, in whole 
or in part, of the coupons of the bonds secured by the said mort- 
gage to the complainant, maturing either on the Ist day of Feb- 
ruary, 1891, or the Ist day of August, 1891"; and "admits that no 
application has been made by the défendant, or upon its behalf, 
to the complainant, for any application of its earnings, other than 
as authorized by the mortsrase of June 1, 1890, but the défendant 
dénies that it has ever made, or has in contemplation the making 
of, any application of any of its said earnings in any manner 
inconsistent with the requirements, oovenants, and conditions of 
the said mortgage appended to the complaint" ; admits the guar- 
anties, but "dénies that it proposes or intends to apply any of the 
earnings and revenues of its property, except in good faith, and in 
ail respects in conformity with the covenants and obligations im- 
posed upon it in and by the said mortgage of June 1, 1890" ; avers 
complicity of the oi3Eicers of the plaintifl with others in attempting 
to injure the défendant; and "avers, and charges the faot to be, 
that this bill is flled, and this suit brought and prosecuted, not for 
the purpose of protecting any of the interests of the bondholders 
secured by the said mortgage of June 1, 1890, to the complainant, 
but that the filing of the said bill, and the proseeution of this liti- 
gation, is to their détriment and injury, and for the purpose of 
impeding and interfering with the business management of the 
property of the défendant." 

The plaintiff moved to strike out, in substance, so much of the 
answer as set up complicity of ofScers, and bad moitives in bring- 
ing the suit, and moved "for an order striking out the pleas here- 
tofore flled by the défendant to the bill of complaint herein, upon 
the ground that the answer of the défendant to the said bill of 
complaint covers and extends to ail of the matters embraced in 
said pleas, and thereby cons.titutes a waiver of said pleas." On 
motion of plaintiff, and consent of défendant, it was ordered that 
it be referred to "one of the masters of this court, to hear and re- 
port, with his conclusions and opinion, in respect to ail the mat- 
ters embraced in and covered by the said motions and exceptions 
of the complainant." The master has reported that in his opin- 
ion the pleas should be stricken out, because waived by the an- 
swer, and that those parts of the answer should be stricken out 
as scandalous or immaterial, and not constituting any défenses. 
ICxceptions to this report hâve now been heard. 

Thèse sonaewhat lengthy extracts from the pleadings sàow clear- 
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îy that the pleas do not profess to, and do not in fact, cover the 
whole bill. They apply to so much of the claim for net earnings 
for the six months next before February 1, 1891, as the posses- 
sioii and accounting of the receivers would meet, but leave the 
allégation of net earnines in fact applicable to the coupons of 
that period, and those charging an intention to divert such earn- 
ings in the future, wholly unanswered. The answer dénies that 
there were in fact such net earnings so applicable during that pe- 
riod, and s.tates the receivership at the suit of the plaintifE against 
the défendant covering that period, and the settlement of the ac- 
counts of the receivers, including the earnings in that suit, to show 
why there were in fact no net earnings to be accounted for hère. 
Perhaps the receivership and accounting would be available, un- 
der the answer, as a défense in an accounting hère for any period 
covered by them, as évidence showing nothing to account for, and 
in that view the answer may be said to cover the same ground as 
the pleas; but they would not be available to show that no ac- 
counting for that period should be had, and in that view the an- 
swer would not cover the whole ground of the plea. They are 
merely included in «tatements tending to différent grounds of dé- 
fense. Formerly, as pleas raise the question whether the défend- 
ant ought to answer the bill, or a part of it pleaded to, an answer 
to the bill, or to that part, was deemcf! to be a waiver of the pleas. 
Stearns v. Page, 1 Story, 204, Fed. Cas. No. 13,.339. Equity rule 
37 changed this in the fédéral courts. As to the origin and effect 
of that rule, Judge Blatchford, in Hayes v. Dayton, 18 Blatehf. 
420, 8 Fed. 702, said: 

"The plaintiffi eontends that the putting In of an answer to the whole bill 
Is a waiver of the demurrer. Eule 32 In equity permlts a demurrer to a part 
of a bill, a plea to a part, and an answer as to the residue. If, implledly, 
that rule forbids a demurrer to the whole bill, and at the same time an an- 
swer to the whole bill, the plaintifC's remedy is by moving to strike eut either 
the answer or the demurrer, or to compel the défendant to elect which he 
will abide by. By golng to argument on the demurrer the plaintlff walves 
the bencflt of the objection now taken, if otherwise he would hâve it. More- 
over, rule 37 In equity provides that 'no demurrer or plea shall be held bad 
and overruled upon argument, only because the answer of the défendant 
may extend to some part of the same matter as may be covered by such de- 
murrer or plea.' Thls rule was first made In March, 1842, to take efCeet 
August 1, 1842. 17. Pet. Ixvii. There was no such rule in the prier riiles 
of March, 1822 (7 Wheat. v.), although rule 18 In such prier rules was the 
same as the above présent rule 32. Under the rules of 1822, not only had it 
been held (Ferguson v. O'Harra, Pet. C. C. 493, Fed. Cas. No. 4.740) that where 
there was a plea golng to the whole bill, and also an answer to the whole bill, 
the court would, on the plaintifC's motion, disallow the plea on the ground 
of its being overruled by the answer, but Judge Story had held in 1840, in 
Stearns v. Page, 1 Story, 204, Fed. Cas. No. 13,339, that where a plea stated 
a ground why the défendant should not go Into a full défense, and yet the 
défendant answered, putting in a full défense, it would be held on the argu- 
ment of the plea that the answer overruled the plea. Then rule 37 was made. 
It applles to the présent case. The demurrer is allowed, with costs." 

This is not varied by what was said by him on the same sub- 
ject, and done, in Grant v. Insurance Oo., 121 U. S. 105, 7 Sup. 
et. 841, except, perhaps, "where the answer extends to the whole 
of the matter covered by the plea"; nor by Huntington v. Laidley, 
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79 Fed. 865. The "matter" of thèse pleas is the statement of the 
same accounts between the »aine parties for the same time, and 
a judicial confirmation oî them, as a bar to a reatatement; and to 
that, as an efiEeet, the answer does not and cannot extend. The 
pleas, therefore, should not be stricken ont. 

As défenses, strictly, the parts of the answer found by the mas- 
ter to be immaterial and scandalous are so; and, if that were ail, 
they should be suppressed. But the bill itself brings forward the 
motives of the suit, and charges bad motives to the offlcers of the 
défendait. The plaintifE has no right to say that its allégations 
of thèse things shall not be met. Some of the statements in the 
answer go further, perhaps, than was justifiable; but as the mas- 
ter diyîded them by the line of strict défenses, and that cannot be 
followed, no attempt to distinguish them on any other line is made 
hère. Exceptions to report sustained, and motion to strike out 
pleas and exceptions to answer overraled. 



OHISHOLM et al. v. JOHNSON. 

(Circuit Court, D. Delaware. January 4, 1^8.) 

No. 197. 

1. Equity Practice— Hkaring on Plbas. 

Af ter a hearing on a plea set down for argument under equity rule 33, 
the court has power, without passing upon the merits of the plea, to over- 
rule It and direct the défendant to file an answer, without préjudice to 
hls right,' subject to ail just exception on the part of the complainant, to 
set forth in the answer the matter contained in the plea, where such 
course appears to the court best caleulated to secute the doing of full 
Justice between the parties. 

3. Same— CosTS. 

Where the matter presented by a plea set down for argument is such 
that It may reasonably be considered by the solicitor flUng the plea to be 
good, although he be mlstaken, and the plea is flled in good falth, and 
not vexatiously or for delay, costs should not be allowed to the complain- 
ant under equity rule 34. 

(Syllabus by the Court.) 

This was a bill in equity by Charles P.Chishohn, John A. Chisholm 
and Robert P. Scott, doing business under the firm name of Chisholm- 
Scott Compa.ny, against Zachariah Johnson, for alleged infringement 
of a patent. The cause was heard on a plea flled by the défendant 

C. L. Buckingham, for complainants. 
Robert S. Taylor, for défendant. 

BRADFOED, District Judge. The bill in this case allèges infringe- 
ment by the défendant of certain letters patent owned by the com- 
plainants, rélating to machines and methods for gathering, hulling 
and separating green peas, and prays for an injunction and an ac- 
count of profits. The défendant interposed a plea to the whole bill. 
The plea was set down for argument and has been debated by the 
solicitors for the respective parties, It sets forth that the défendant 
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entered into a certain contract with ong Empson which ppoTÎded, 
among other things, that the latter wae, for the considération therein 
mentioned, to thresh for the fonner not lésa than a certain quantity 
of peas, to be furnished by the défendant, during a certain period; 
that the défendant was to supply Empson with ail necessary power 
and labor for the opération of the machinery necessary to be used by 
Empson in performing his part of the contract, together with belting 
for the transmission of power to the machinery; and that Empson 
was to fumish the machinery. The plea furthei* states that pursu- 
ant to the contract Empson furnished and set up two machines On 
the defendant's premises and threshed a quantity of peas belonging 
to the défendant, the power transmitted to the machines being re- 
ceived from an engine belonging to the défendant; that the machines 
were operated by an agent of Empson and were controUed and man- 
aged solely by such agent ; that no part of the work was done by the 
défendant or his employés except the handling of the peas before and 
after the opération of threshing; and that "the défendant dénies that 
otherwise than this he ever made, sold, owned or used any machine 
for threshing peas or used or practiced any process therefor." 

The plea is one of non-infringement and, as such, is of very doubt- 
fui propriety. 3 Kob. Pat. § 1112; Sharp t. Reissner, 9 Fed. 445; 
Korn V. Wiebusch, 33 Fed. 50. It also lacks directness, amounting 
only to an argumentative déniai of the infringement alleged in the 
bill, and is, therefore, objectionable. Story, Eq. PI. § 662; McDonald 
V. Flour-Mills Co., 31 Fed. 577. There is some contrariety of practice 
as to the method of taking advantage of such defects in pleas in eq- 
uity. In Korn v. Wiebusch, and in McDonald v. Flour-Mills Co., the 
plea had been set down for argument and was overruled, in the for- 
mer case, because it set up non-infringement, and, in the latter, be- 
cause it was argumentative. It may be a serions question whether 
correct procédure does not require a motion to strlke the plea from 
the files, or the flling of exceptions to the plea, in order to take ad- 
Tantage of such defects. But thèse points of practice are not intended 
now to be decided. I am satisfled that, under the circumstances 
disclosed in the case, the doing of full justice between the parties is 
more likely to be secured by leaving the merits of the défense, sought 
to be raised by the plea, to be disposed of after the flling of an 
answer, rather than by now dealing with those merits. A décision, 
at this stage, of the broad question substantially presented by the 
plea might lead to embarrassments and complications of a technical 
nature, which should be avoided, and probably would not hasten the 
final disposition of the cause. If the matter disclosed by the plea 
be the only défense, it can just as weU be taken advantage of in au 
answer, which would involve but slight delay. On the other hand, 
if there be other matters of défense than that presented by the plea, 
the time of the final disposition of the cause would not be materially 
advanced by passing now upon the merits of the plea. The course, 
therefore, which commends itself to the court, is to overrule the plea 
and rule the défendant to answer by the flrst rule day in February 
next, without préjudice to the right of the défendant, subject to ail 
just exception on the part of the complainants, to set forth in his an- 
84 F.— 25 
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swè? tjEe' matter contained intheplea, TMs course will conserve the 
rigûts'ôfbotli parties ând avoid the establishment possibly of a 
trouble^omè and unsound prédedent, and falls within a legitimate 
exercise of ''the équitable discretioli always exercised by the court of 
chai}cery in relation to pleas." Rhode Island v, Massachusetts, 14 
Pet. '210, 257. The costs should abide the était of the suit. Equity 
raie 34 provides that upbn the overruling of a plea "the plaintiff shall 
be èntitled to his costs in the cause up to that period, unless the court 
shall be -satisfied that the défendant had good ground in point of 
lâw or fact to interpose the same, and it was not interposed vexa- 
tiously or for delay." Where matter présented by the plea is such 
that it may reasonably be considered by the solicitor flling the plea 
to be goôd, although he be mistaken, and the plea is filed in good 
faith, and not vexatiously or for delay, costs should not be allowed 
under the rule to the complainant. The rule is not susceptible of 
any other construction; for if it should be held to mean that the 
court mustbe, satisfied that the plea is good in law or fact, as the 
càsè mày be, the rule cbuld hâve no opération, as the plea would not 
be overruled. Whatevîér inay be the final décision of the court upon 
the jhërit^ of the cause, I think that, in the sensé in which the lan- 
guage is' eniployed in the rule, "the défendant had good ground in 
point of ia'w or fact to interpose the plea," and that "it was not inter- 
pogèd vexatiously or for delay." 



KITTEL, V. ATJGUSTA, T. & G. E. 00. et al. 

(Oircuit Court of Appeals, Second Circuit January 7, 1898.) 
No. 41. 

1. Insolvbnt Corporation— Opficbr as Creditor — Rights and Liabilitiks. 

A dlrector of a corporation, who Is also a creditor, is not guilty of a 
fraud;b;ecause lie places his claim in judgment, and sells the property of 
the corporation thereunder, provided he thereby obtains no advantage of 
other crfeditors; and where he buys the property hlmself, and falls to 
dividc the proceeds wlth another créditer, of whose claim he has no 
knowledge, he can be held accountable by such other créditer for only a 
proportionate share of the actual value of the property so obtalned,— 
not less than the amount bld. 

2. tJAMK — AccoiraTiîrG to Other Crbditors — Interest and Côsts. 

Défendent, who was an offlcer; and also a creditor, of a corporation, 
Bold itâ property under a judgmant obtalned by him. Complainant after- 
wards obtalned a judgment against the corporation, and brought suit 
to compel payment of the same by défendant. No notice of his claim 
was glven, or demand made, before suit. Bdd that, on rendition of a de- 
cree requirlng défendant to divide the proceeds of the property sold pro 
rata, complainant was entltled to interest on the amount reeovered, from 
the date of service of his complaint, and to costs. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was à suit in equity by Joseph J. Kittel against the Augusta, 
Tallahassee & Georgia Railroad Company, the Carrabelle, Tallahassee 
& Georgia Eailroad Company, and William Clark, and is brought 
up by cross appeals from the circuit court 
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John A. Straley, for complainant 
Chas. B. Meyer, for défendants. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge, The facts ont of which the cause of 
action arose are as foUows: In 1889 and 1890 the complainant, Kit- 
tel, loaned $29,450 to the Augusta, Tallahassee & Gulf Kailroad Com- 
pany (hereinafter called the Augusta Eailroad), upon its promissory 
notes secured by mortgage upon 109,000 acres of land situated in the 
Northern district of Florida, and owned by said railroad. The notes 
net being paid, suit was brought on the mortgage, and judgment of 
foreclosure entered, directing the sale of the mortgaged premises, 
which took place in November, 1892. The premises sold did not 
realize the amount due for notes, interest, costs, expenses of sale, 
etc. ; and a deficiency judgment against the Augusta Eailroad, in the 
sum of 16,893.05, was entered on Februai^ 28, 1893, in the United 
States circuit court for the Northern district of Florida. Execution 
thereon was duly issued to the United States marshal, and returned 
unsatisfled. The Augusta Eailroad seems to hâve been undertaken 
in the hope of increasing the value of some lands in Florida owned 
by défendant William Clark. It was never built or equipped. Some 
13 miles were graded, mainly through a swamp, rails laid on about 
11 miles, and one or more bridges nearly completed. It owned a 
small tug, a locomotive, and a few flat cars. According to the évi- 
dence given by complainant's witnesses, from $265,000 to |400,000 
was snnk in the enterprise, practically ail of which (exeept Kittel's 
loan) was advanced by défendant Clark, who was one of the directors, 
and substantially the owner of the capital stock. Evidently, it was 
a spéculative enterprise, which tumed out disastrously. Appreci- 
ating this fact, Clark undertook to close out his interest. Suit was 
brought in his name in the United States circuit court to recover for 
moneys loaned by him to the company, and judgment by default en- 
tered in his favor on October 6, 1890, for $432,228.42. Clark was at 
that time in Europe, and, through some error in duplicating part of 
the loan which figured in two notes, of which one was a renewal, 
the amount of this judgment was excessive. Upon pétition to the 
court the error was rectifled, and judgment reduced to $296,484.90. 
Execution having been issued to the marshal, ail the property of the 
Augusta Railroad (exeept the land covered by Kittel's mortgage) was 
sold January 5, 1891, to Clare and associâtes, for $100,000. Clare 
was in reality acting on behalf of Clark. A new corporation, the 
Carrabelle, Tallahassee & Georgia RaUroad Company, was organized, 
and the property turned over to it. This new railroad company is 
also practically the property of Clark. 

The relief prayed in the bill was: (1) That the judgment in favor 
of défendant Clark against the Augusta Railroad, and proceedings 
under it, be set aside, vacated, and declared null and void. (2) In 
the alternative, that the $100,000 received on the sale by Clark be 
declared the property of the Augusta Railroad, and subject to pay- 
ment of complainant's claim. (3) That tnjunction be allowed, re- 
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straining the said défendants, or either of th.em, from disposing of 
said property. (4) That a receiver be appointed, to wliom the said 
défendants shall be directed to assign said property and ail parts of 
the Augusta Railroad, who shall be authorized to sell, and apply 
the proceeds to payment of complainant's claim. 

The judge who heard the cause at circuit held as to the claim 
against Clark: 

"He was an active and controlling dlreetor, and also a créditer with a just 
debt. Tlie assets of the corporation should, and on proper proceedings vvould, 
be applied equitably (wlilcli would be ratably) upon tlie corporate debts. He 
did no more than any crediitor might do, and got no more than any creditor 
standing out of any trust relation miglit bave. But, as a d'jrector, he ought 
not to hâve any préférence over any other creditor; and, if he should divide 
ratably with the plaintlff, he would not hâve. The |100,000 so divided would 
seem to glve the plaintiflf $1,901, and leave hlm $98,099. The plaintlff should 
accordlngly hâve a decree for that sum, but— it is so small a part of what 
he bas clalmed— without costs." 

As to the claim against the Carrabelle Railroad, he held that the 
property in Florida could not be reached from hère by a receiver, 
since it is without the jurisdiction, and that the Carrabelle Company 
could not be held liable for the |100,000, since it never had anything 
to do with that money; and he dismissed the bill, as to that Com- 
pany, with costs. The bill was dismissed as to the défendant the 
Augusta Company without costs. 

The cross appeals présent many questions for considération, but, 
by concession or withdrawal upon the oral argument, a large part 
of them are disposed of. Counsel for the appellant Clark stated that 
he would not press his assignments of error which questioned the 
propriety of the judgment against Clark for |1,901. It will therefore 
not be necessary to enter into any discussion of the law bearing upon 
this branch of the case; but we may state that, upon the facts dis- 
closed by the record, we concur with the court below that equity, as 
administered in the fédéral courts, should require Clark to divide the 
proceeds of the sale ratably with complainant. 

At the close of the oral argument, counsel for complainant stated 
that he pressed his appeal only on four points: (1) That the court 
erred in taking |100,000, only, as the sum to be thus divided ratably ; 
(2) that complainant should hâve interest on his recovery; (3) that 
the court erred in refusing to give complainant costs; and (4) in giv- 
ing costs to the Carrabelle Eailroad. 

It may be stated at the outset that although, under the décisions, 
Clark was technically guilty of fraud, as against Kittel, in procuring 
à sale of the whole property of the company of which he was a di- 
rector in order to pay the debt due to himself, without protecting 
Kittel's claim, we are satîàfled from the record that no actual fraud 
was perpetrated by Mm. Indeed, he seems to hâve been himself im- 
posed upon, and deluded ihto an improvident investment, the only 
really valuable fruits of which were the 109,000 acres mortgaged to 
the complainant, and bought in by him on foreclosure. Clark was 
not only a creditor of the company for nearly $300,000, but, except 
for Kittel, he was apparently tlie only creditor. There is some vague 
testimony îby onè Blake, the promoter Of the scheme, and at one time 
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président of the Augusta Company, to the effect that "it was some- 
what indebted; that it owed a number of tradesmen; it owed some 
of its employés; it owed some attorneys." But the treasurer of the 
road testifled that, so far as he knew, there were no other créditera 
than Clark and Kittel, and that no claims of any such creditors haTe 
been presented against the company. Moreover, when Clark sold the 
property on his judgment, January 5, 1891, it was not yet determined 
whether or not Kittel's security would not be suiHcient to protect his 
loan, for the sale in foreclosure under the Kittel mortgage was not 
until November, 1892. The enterprise in which he (Clark) had em- 
barked was evidently a failure; his money, to the extent of more 
than $300,000, had been sunk in it, producing nothing of value but 
the unflnished road, with its paltry equipment; efforts to dispose of 
the bonds had failed; the railroad practically lived only upon his 
advances, and when they ceased the work would cease; he had good 
reason to believe that he was not being dealt with in good faith by 
some of his officiai associâtes ; the very loan of Kittel for which most 
of the real estate was mortgaged seems to hâve been kept from his 
knowledge; and he might, with good reason, décide to call a hait, and 
realize what he could. There was no inequity in his putting his 
claim in judgment. That such judgment was originally entered for 
an excessive amount was a clérical error, promptly corrected on his 
own motion, and not évidence of any bad faith. There was no in- 
equity in his issuing exécution upon his judgment, nor in selling the 
property upon his exécution. Equity will not allow a director to ob- 
tain préférence over other creditors by such judgment, exécution, and 
sale, although bona flde, and therefore the court below required him 
to share the proceeds with the other créditer. Such proceedings by 
a director-creditor are sometimes characterized as fraudulent, either 
because, in the particular cause before the court, other facts showed 
that actual fraud was présent, or because the word is used, inarti- 
ficially, to indicate that equity will not permit a director to secure a 
préférence over other creditors in this way. It is consonant with 
entire good faith for a director who is a creditor to enter judgment, 
issue exécution, and sell ail property seized under such exécution, 
provided he dœs not thereby secure any préférence, but divides the 
proceeds ratably with ail others who are entitled to share with him. 
We know of no authority which controverts this proposition. If he 
neglects to share with another creditor, solely because he did not know 
of his claim, equity may require him to share when the claim is pre- 
sented, because it would be inéquitable for him to benefit by a préf- 
érence which it may be presumed that he secured because he was a 
director. But that is a very différent thing from holding that such 
a transaction is sufflcient évidence of actual fraud on his part. If by 
such judgment, exécution, and sale, the director gets possession (or 
secures possession to his friends) of the property at less than its 
value, he must account with the other creditors on the basis of the 
actual value, for he cannot thus secure an advantage to himself over 
the other creditors. But the court cannot evolve any fanciful esti- 
mate of value. It must détermine that question from the évidence. 
The starting point is the price at which it was sold under the courfs 
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order, and the director cannot show that it was worth. less. Has ît 
been shown in this case that it was worth any more than $100,000? 
The only testimony which it is contended tends to, show a greater 
value is that of the sanguine promoter of the scheme. When asked 
as to the fair and reasonable value ot the property, he replied that, 
"considered as a basis for the enterprise as projected," it was worth 
the amount of bonds and stock "intended to be issued" per mile; 
and, as there were to be $17,000 of bonds and |17,000 of stock issued 
for each mile, the "eleveu miles of road would make a valuation of 
f 374,000." This, of course, is mère wild spéculation. The same wit- 
ness further testiâed that the "total amount expended was |265,000 
to $270,000," and that he «should think the property ought to hâve 
been worth what it cost, if properly utilized." This testimony is not 
especially persuasive, even if the court were disposed to place much 
confidence in the witness' estimate. ITie question is, what was the 
property worth when it was sold, not what it would be worth after 
half a million more had been expended in properly utilizing it. We 
must accept |100,000, therefore, as the actual value of the property 
sold. 

In view of the conclusions already expressed, to the effect that the 
défendant Clark was guilty of no actual fraud, and that when he 
received the proceeds of the sale it was not known that there would 
be any deficiency in Kittel's security; and in view, further, of the 
évidence in the case that, although nominaUy sold for $100,000, the 
property was really bought in in the interest of Clark himself (no 
money passing on the transaction), and that he, through Clare and 
his associâtes, or through the Carrabelle Railroad, has since held 
property which has been wholly unproductive, and that until this 
suit was brôught no demand was made to share in the proceeds of 
the $100,000, and no notification given of the amount of deficiency 
judgment, — we concur with the court below in the conclusion that no 
interest is to be allowed, either f rom the date of the sale of the Au- 
gusta Railroad, or from the date of the deficiency judgment. The 
complaint in this suit, however, apprised défendant Clark that there 
was a creditor of the old road, entitled, ex aequo et bono, to share pro- 
pbrtionately in the proceeds of the sale. If he wished to avoid pay- 
ment of interest thereafter, he should hâve tendered the proportion- 
ate amount. Complainaut is therefore entitled to interest on the 
$1,901, his proportionate share, from the date of the service of the 
complaint ; and, for the same reason, he is entitled to his costs in the 
circuit court. 

Upon the only theory in this case upon which the proof will Justify 
a decree in favor of the complainant, the Carrabelle Railroad is not 
a necessary party to the suit. The circuit court therefore properly 
dismissed the bill as to that corporation with costs. 

The decree of the circuit court is therefore modified, and the cause 
remanded to that court, with instructions to decree in favor of com- 
plainant against défendant Clark for |1,901, with interest from the 
date of the service of complaint, and costs; in favor of the Augusta 
Railroad, dismissing the bill, without costs ; and in favor of the Carra- 
belle Railroad Company, dismissing the bill, with costs. As to the 
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costs in this court, inasmuch as complainant h.as, upon ap]>eal, in- 
creaséd the amount of his decree against the defendaût Clark, com- 
plainant is entitled to costs of this appeal. Inasmuch as complain- 
ant has, by his appeal, failed to disturb the decree of the circuit 
court in favor of the Carrabelle Eailroad Company, that company ia 
eùtitled to costs of this appeal against complainant 



DE NEUFVILLE v. NEW YORK & N. EY. CO. et aL 

(Circuit Court, S. D. New ïorli. January 10, 1898.) 

Bquitt Pbactice— Injunction Pendbntb Lite. 

An Injunctlon pendente lite^ restraining the Issue of bonds under a mort- 
gage by a railroad company àaving no title to part of the property de- 
scribed, will not be granted -when complainant can obtain f ull and com- 
plète relief on final hearing, and in the intérim can suffer no damage, 
througb the issue of such bonds. 

This was a suit in equity by Charles De Neuf ville against the New 
York &: Northern Kailway Company, the New York Central & Hud- 
son Eailroad Company, and others. The cause was heard on a 
motion for preliminary injunction. 

Simon Sterne, for the motion. 
Charles P. Brown, opposed. 

LACOMBE, Circuit Judge. The décision of the court of appeals 
in Farmers' Loan & Trust Co. v. New York & N. R. Co., 150 N. Y. 
410, 44 N. E. 1043, reversed the judgment of foreclosure under which 
the New York & Putnam Railroad Company claimed to own and 
hold the property of the New York & Northern Railroad Company, 
of which complainant was a stockholder. The lease, therefore, of 
the New York & Putnam Railroad Company to the New York Cen- 
tral & Hudson River Eailroad Company was ineffectuai to convey 
any right or title to such property, and the inclusion of such prop- 
erty in the new mortgage was whoUy unwarranted. But this déci- 
sion of the court of appeals was rendered in October, 1896, and the 
mortgage was not executed until June 1, 1897. The trustée under 
the mortgage is chargea with knowledge — and so, indeed, is every 
bondholder — -that the enumeration of such property in the mort- 
gage given by the New York Oeûtral & Hudson River Railroad Com- 
pany created no lien thereon in favor of the mortgagees. 

The question now presented is whether complainant shall bave an 
injunction pendente lite restraininsr the sale and issue of any more 
bonds under the new mortgage (bonds hâve already been issued to 
the amount of over |4,000,000), and requiring so much of the mort- 
gage as covers the property in question to be canceled and dischar- 
ged of record. It might be a sufScient answer to this application 
to suggest that the trustée under the new mortgage has not yet 
been made a party. But assuming that, by a supplemental plead- 
ing setting up the making of the mortgage, such trustée were 
brought in, there is no reason for granting the relief prayed for in 



392 84 FEDERAL REPORTER. 

advance of the hearing. If it be decided at final hearing that thé 
mortgage must be canceled and discharged of record so far as it 
covers the property in question, relief thus granted will fully pro- 
tect ail complainant's riffhts as asainst the mortgage. Thereafter 
the mortgage can certainly constitute no cloud upon the title of 
complainant's company to the property. There will no longer be 
even any pretense of a lien thereunder, Complainant, therefore, 
will not flnd his measure of relief at ail impaired by having to wait 
for it until final hearing. Nor will complainant be injured irrep- 
arably, or, indeed, in any degree, by the circumstance that more 
bonds may be issued in the intérim. This court knows of no au- 
thorities supporting the proposition suggested, that the bona flde 
purchaser of a railroad bond issued under a mortgage which pro- 
fessed to cover pfoperty to which the railroad company had no title 
(the fact of want of title being perfectly apparent to any one who 
took the trouble to look before mortgage was executed or bonds 
sold) obtains thereby some equitv aeainst the owner of the prop- 
erty. Whether there be issued $4,0*00,000 or $40,000,000 of thèse 
bonds can make no différence to complainant, nor in any way inter- 
fère with his obtaining full relief at final hearing. Motion denied. 
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(Circuit Court, D. Delaware. December 23, 1897.) 

No. 187. 

1. CoRPORATiosrs— Capital Stock— Trust Fcnd. 

The capital stock of a corporation Is a trust fund for the payment of 
the corporate indebteâness, before any distribution among the stocli- 
holders. 
Si Same— Capital Stock Defined. 

The capital stock of a corporation, in Its merely nominal sensé, is the 
sum specifled in its charter or eertiflcate of incorporation, and thereby 
usually divided Into aliquot shares; and such sum is intended to repre- 
sent In amount the corporate fund which is to serve as the basis for the 
business or enterprise for which the corporation was created. 
8. Samb. 

In its substantial sensé, the capital stock of a corporation is the fund 
of money or other property, actually or potentlally in its possession, directly 
or indlrectly derived or to be derived frpm the sale by it of shares of its 
stock or their exchange by it for property other than money. This fund in- 
cludes not only money or other property received by the corporation for 
shares of stock but ail balances of purchase money, or instalments, due the 
corporation for shares of stock sold by it, and aU unpaid subscriptions for 
shares. 

4. Same— Disposition dp Capital Stock. 

In the absence of statutory authority in that behalf a corporation, 
whether solvent or insolvent, bas no légal power to' reduce the fund rep- 
resented by its capital stock by any formai or voluntary act on its part, 
to the préjudice of its creditors elther then or thereafter exlsting, by dis- 
tributing any part of it among the stockholders by way of dividend, or 
by givlng any part of it to one or more stockholders, or by disposing of 
any part of it in any other manner, except by way of changing its form 
to meet the exigencies of the corporate business. 
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6. SaMB— PURCHASB OF STOCK— UlTRA ViKBS. 

It l8. ultra vires ot a corporation to dispose of any part of Its property 
other than surplus or net profits for the purchase of shares of its own 
stock, and a promlssory note glven by the corporation for that purpose 
is a nulUty. 

6. Samb— Rboeivkbs. 

Receivers of an Insolvent corporation represent both the corporation and 
its credltors and hâve the right to assert any défense to which the cred- 
Itors, In contradlstlnctlon to the corporation, are entltled. 

7. Samb— BuRDBTT dp Proof. 

Where a corporation glves Ite promlssory note to one of Ita directors 
for the purchase of shares of Its own stock from hlm, and within four 
months thereafter is adjudged Insolvent, and has not suflacient assets for 
the payment of its debts, the burden rests upon the payée of the note 
who seeks to bave It allowed as a claim agalnst the corporation, If, in 
any event, the existence of a surplus or fund of net profits at the tlme 
of the giving of the' note might avall hlm, to show the existence at that 
time of such surplus or profits. 
(Syllabus by the Court.) 

This was a suit in equity by John M. Hamor agalnst the Taylor-Bice 
Engineering Company. The cause was heard on the exceptions ol the 
receivers of the défendant company to a claim against it, filed by 
Dwight D. Willard. 

Levi 0. Bird, for Willard. 
William S. Hilles, for receivers. 

BEADFORD, District Judge. An order having been made in this 
cause notifying ail creditors of the défendant to prove their claims and 
file the same in this court, Dwight D. Willard filed with the clerk, 
December 2, 1896, a verifled claim amounting to $2200, with interest 
thereon from June 22, 1896, based upon a promlssory note made by 
the défendant to bis order for the above mentioned sum, bearing date 
March 19, 1896, and payable three months after date. The receivers 
of the défendant excepted to the allowance of the claim, as foUows: 

"As to the claim of Dwight D. Willard, belng No. 25, thèse receivers deny 
that there is any obligation whatsoever on the part of the said company, the 
.said claim being on a note made by the company to the order of Dwight D. 
Willard, the considération for which said note, as thèse receivers are in- 
formed and believe, being the amount agreed to be pald by the said company 
to the said Dwight D. Willard in purchasing from him stock of the said 
company, which transaction and the giving of which note thèse receivers 
claim was ultra vires so far as the corporation was concerned and not with- 
in the power of said company." 

The solicitors for Willard and the receivers, agreeing that the ex- 
ception to the said claim should be determined by the court without 
the intervention of a master, flled an agreed statement of facts, upon 
which argument has been heard. The facts so stated are as follows: 

"The Taylor-Rice Engineering Company is a corporation duly created by 
and existing under the laws of the state of Delawàre, said corporation having 
been formed and organlzed under an act entitled, 'An Act concerning Private 
CoiTDorations,' passed at Dover, March 14th, 1883. It is agreed that the cer- 
tlficate of incorporation of the said corporation shall be taken as part of 
this case stated. That the said company, on the 19th day of December, A. D. 
1895, gave to the said Dwight D. Willard a certain promlssory note, of which 
the foUowlng is a copy: 



394 84, FBDBjElAL REPORTER. ,; 

'?2200. Wilmington, Del., December 19, 1895. 

Three moûths: af ter date we promise to pay to the order of Dwight D. 
WHIard, at the First National Bank of Wilmington, two thousand two hun- 
dred dollars, wlthout défalcation, for value received. 

The Taylor-Bice Engineering Co. 
'Jas. A. Taylor, Prest. 
'Bdmund Wright, Jr., Treasurer.' 

That the said note was reneWed for three mpnths on the lOth day of March, 
A. D. 1896, whlch said renewed note Is the basls of the daim of the said 
Dwight D, Willard against the said receivers. That at the time the first 
of the said notes was given, the said Dwight D. Willard was a director of 
The TayWr-Rice Engineering Company. That said note was given to the said 
Dwight D:- Willard by the said Company in part payment of thirty shares of 
the capital stocli of the said company of the par value of one hundred dollars 
eaeh, and that the said Dwight D. Willard, upon the receipt of the said note 
and $500 In cash paid by the said company, surrendered or was to siirrender 
to the sald company the said stoclî, That the said transaction above set 
forth was authorized by a meeting of the board of directors of the said com- 
pany, held shortly before the said note was given. That at the time said 
note was given and when the said resolution was passed, said corporation 
wàs Indebted to varlous persons in considérable sums Of money, the greater 
portion of whlch Is still due and unpaid; but the said corporation in the 
opinion of the said directors was in a solvent condition. That at the time of 
thegiving <>f the said note, the* greater portion of the stocii was owned by the 
directors of the sald company, then consisting of James A. Taylor, John V. 
Rice, Junior, Edmund Wright, Jolm M. Rogers and the said Dwight D. Wil- 
lard. That the said board of directors tliought that said corporation was 
solvent and that It was then possible to carry on the businesB of the said 
company, and to pay the obligations of the said company, together with the 
note of the said Willard. That on the 17th day of April, A. D. 1896, and 
before tliè matùrity of the renewal of said note, the said James P. Winches- 
ter and James A. Taylor, were appolnted by the circuit court of the tJnited 
States for the district of Deiaware, receivers of the said company, by reason 
of the insolvency thereof, and that there are not sufficient funds or property 
In the hands of the said receivers to pay the indebtedness against the said 
Company, exclusive of the claim of the said Dwight D. Willard. That nine 
tenths or more of the stock of the corporation was ownéd by the directors, 
who, at a meeting of the board pf directors, authorized the purchase of the 
sald stock and the giving of the said promissory note. The aggregate mer- 
chamjise aceounts against the corporation presented to the receivers, now ag- 
gregate $1475.92, nearly ail of whlch, to wit, $1137.93, was contracted by the 
corporation after the note was given to Willard in purchase of his stock, 
and the balance of the indebtedness other than the Willard note, to wit, 
$6692.3.5, is to James A. Taylor, the président and a director of said cor- 
poration, and to .Tohn M. Eogers, a director of said corporation, who, as 
directors. agreed tothe pijrchase of the stock from Willard, and who directed 
the corporation to give the said promissory note. That the directors who 
agreed to the purchase of said stock and giving of said promissory note, at the 
time of the giving of said promissory note, took said action because they 
believed it to be for the best interests of the corporation in a financial point 
of viéw. Taylor's account was for salary due from the corporation and 
Rogers' claim was for monéy loaaed to the corporation, the Rogers account 
having been incurred long previous to the purchase of the Willard stock and 
part of the Taylor salary earned before that time. That the receivers object 
to paying the said note on the ground that the giving thereof was not within 
the power of the sald company, and was void as against the other creditors 
thereof." 

The défendant was incorporated in September, 1894, under the 
gênerai incorporation law of Deiaware, chapter 147, vol. 17, Laws Del. 
188.3, with. power "to manufacture and sell engines of ail kinds, and ail 
applianees pertaining thereto, machinery, tools, tools of précision for 
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measurements, and ail Other tools and machinery wliatsoever." The 
capital stock authorized in tlie certifloate of incorporation was 
$55,000, divided into 550 shares of the par value of $100 each, it being 
required that $35,000 should be paid la before commencing business. 
Subsequently, by à supplemental certiflcate obtained in February, 
1895, the authorized capital stock of the défendant was increased to 
$750,000, divided into preferred and common stock, the former 
amounting to $250,000 and the latter to $500,000; the par value of 
shares in each being $100. It does net appear whether the stock 
which the défendant undertook to purchase f rom Willard was part of 
its original authorized capital stock, or whether it was common or pre- 
ferred stock issued under the supplemental certiflcate. Nor does the 
statement of faets specifically diselose the circumstances under which, 
or the purposes for which, the défendant undertook to purchase its 
stock from Willard ; nor does it appear whether the défendant at the 
time of making the first note had a surplus, or a fund of net profits, nor 
whether it was then solvent or insolvent, or, if then solvent, whether 
the value of its assets was in excess of the par value of its capital 
stock issued under or authorized by its charter. 

There are few, if any, doctrines more firmly rooted in our juris- 
prudence than that the capital stock of a corporation is a trust fund 
for the payment of the corporate indebtedness, before any distribu- 
tion among the stockholders. In Upton v. Tribilccwîk, 91 U. S. 45, 47, 
the court said: 

"The capital stock of a moneyed corporation Is a fund for the payment of 
Its debts. It Is a trust fund, of which the directors are the trustées. It is 
a trust to be managed for the benefit of its shareholders during Its life, and 
for the benefit of its creditors in the event of its dissolution. This duty is a 
saered one, and eannot be disregarded. Its violation will not be undertaken 
by any just minded man, and wlU not be permitted by the courts. * * * 
The capital paid In, and promised to be paid in, is a fund which the trustées 
eannot squander or glve away." 

In Sanger v. Upton, 91 U. S. 56, 60, the court said: 

"The capital stock of an Incorporated Company Is a fund set apart for the 
payment of its debts. It Is a substitute for the Personal liabllity which sub- 
sists In prlvate copartnerships. When debts are incurred, a contract arises 
wlth the creditors that it shall not be wlthdrawn or applied, otherwise than 
upon their demanda, until such demands are satlsfled. The creditoi-s hâve 
a lien upon It in equity. If diverted, they may follow It as far as it can be 
traced, and subject it to the payment of their clalms, except as against hold- 
ers who bave taken it bona flde for a valuable considération and without no- 
tice. It is publicly pledged to those who deal with the corporation, for their 
seeurity." 

In Crandall v. Lincoln, 52 Conn. 73, 94, the court said: 

"The stock of a corporation is its only basis of crédit. Unlike a partnershlp 
its members generally are not individually liable for its debts. The char- 
acter, réputation and crédit of its promoters do not attach to the corporation 
itself, except to a limlted estent. Hence it is of vital importance that the 
law should rigidly guard and protect the capital stock. Otherwise, especially 
in thèse days when so large a portion of the business of the country is car- 
ried on by, corporations, confidence, on which the prosperity of the country 
iargely dépends, would be seriously impaired. Hence it is that in equity 
the capital stock of a corporation is now regarded as a trust fund for the pay- 
ment of debts. The creditors hâve a lien upon it, which is prier in point 
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of rlght to any daim whlch the stockholders as such can hâve upon ît; and 
courts wiU be astute to detect and defeat any scheme or devise which is cal- 
cnla.ted to wlthdraw thls fund or in any way to place it beyond tlie reach of 
créditons." 

The capital stock of a corporation, in its nierely nominal sensé, is 
the sum specifled or authorized in its charter or certiflcate of incor- 
poration, and thereby usually divided into aliquot shares; and such 
sum is intended to represent in amount the corporate fund which is to 
serve as the basis for the business or enterprise for which the corpora- 
tion was created. In its substantial sensé, the capital stock of a 
corporation is the fund of money or other property, actually or poten- 
tially in its possession, derived or to be derived from the sale by it of 
shares of its stock or their exchange by it for property other than 
money. This fund includes not only money or other property re- 
ceived by the corporation for shares of stock but ail balances of pur- 
chase money, or instalments, due the corporation for shares of stock 
sold by it, and ail unpaid subscriptions for shares. Upton v. Tribil- 
cock, 91 U. S. 45; Sanger v. Upton, Id. 56; Sawyer v. Hoag, 17 Wall. 
610; Burke v. Smith, 16 Wall. 390, 395, The fund may through 
accident, shrinkage in values, or business misfortune, be impaired; 
but, subject to such oontingencies, it is intended to, and should, be 
equal to the par value of the nominal capital stock which it repre- 
sents. The public in dealing with a corporation has a right to assume 
that its capital is real, and not fictitious, and that it is equal, subject 
to such possible impairment, to the capital stock it purports to hâve 
and which it holds itself out to the public as possessing. The capital 
stock of a corporation widely differs in légal import from the aggre- 
gate shares into which it is divided by the charter. Farrington v. 
Tennessee, 95 U. S. 679, 686; People v. Coleman, 126 N. Y. 433, 437, 
27 N. E. 818. While the former includes only the fund above de- 
scribed, the latter represent the totality of the corporate assets and 
property and, directly or indirectly, the management of the aiïairs of 
the corporation. The stockholders hâve the right, according to their 
amount of stock, to participate in dividends declared, to vote at stock- 
holders' meetings, and on the dissolution of the corporation, after ail 
corporate indebtedness has been paid, to share between them the 
remaining assets. A corporation may own property. far in excess 
of its capital stock, or it may, with property less than its prescribed 
capital, be engaged in a very prospérons business, and in either case 
the value of the shares may in the aggregate be a multiple of the 
total capital stock. So, when the corporate assets are in excess of 
the capital stock, the shares, through unreasonable delay in declaring 
dividends or other mismanagement, may be less than par in value. 
The value of the shares in the hands of stockholders, therefore, is no 
criterion of the value of the capital stock. The latter does not include 
a surplus or net profits. A solvent corporation, with a surplus or 
a fund of net profits, may dispose of such surplus or profits for any 
legitimate purpose within the scope of its charter, whether expressed 
or fairly implied. And possibly an expenditure from such surplus 
or profits for the purpose of getting rid of a troublesome stockholder 
by buying his stock, with a view to its reissue for value, would be 
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propep. The case presentéd, however, does not call for a décision on 
this point. 

But, whether a corporation be solvent or insolrent, tlie fund repre- 
sented by its capital stock must remain inviolate for the protection 
of its creditors. In the absence of statutory authority in that behalf 
a corporation has no légal power to reduce this fund by any formai or 
voluntary act or contract on its part, to the préjudice of its creditors 
either then or thereafter existing, whether by distributing any part 
of it among the stockholders by way of dividend, or by giving any part 
of it to one or more stockholders, or by disposing of any part of it in 
any other manner, except by way of changing its fonn to meet the 
exigencies of the corporate business. Such an act or contract is ultra 
vires, not only of the directors or stockholders, but of the corporation 
itself. In Farrington v, Tennessee, 95 U. S. 679, 686, the court said: 

"The capital stock is the money paid or authorized or required to be paid 
in as the basis of the business of the bank, and the means of conducting its 
opérations. It represents whatever it may be invested in. If a large sur- 
plus be accumulated and laid by, that does not become a part of it. The 
amount authorized cannot be increased without proper légal authority. If 
there be losses whlch impair it, there can be no formai réduction without the 
like sanction. No power to increase or diminlsh it belongs inherently to the 
corporation. It is a trust fund, held by the corporation as a trustée." 

In Burke v. Smith, 16 Wall. 390, 395, the court said: 

"The stock subscribed is the capital of the company, its means for perform- 
ing its duty to the commonwealth, and to those who deal with it. According- 
ly, it has been settled by very numerous décisions that the directors of a 
company are incompétent to release an original subscriber to its capital stock, 
or to make any arrangement with him by which the company, its creditors, 
or the State shall lose any of the beneflt of his subscription. Every such 
arrangement is regarded in equity, not merely as ultra vires, but as a fraud 
upon the other stockholders, upon the public, and upon the creditors of the 
company." 

If a corporation be incompétent to release a subscriber to its capital 
stock, whose subscription has not been paid, it is equally without au- 
thority to expend the fund represented by its capital stock for the 
purchase of shares held by a stockholder who has paid for them. In 
either case the trust found for creditors is lessened, whatever may be 
the eflect upon the interests of stockholders in the absence of any in- 
debtedness. There are many décisions by the state courts, and some 
dicta in the opinions of the suprême court, which support the proposi- 
tion, that a contract of a corporation, not contra bonos mores or involv- 
ing malum in se or forbidden by the charter or any other law, and 
merely beyond the grant of corporate power, can be enf orced against 
the corporation after it has been executed on the part of the plaintiff , 
notwithstanding the fact that the plaintiff at the time of entering into 
the contract was aware of the lack of corporate authority. But this 
doctrine has not been accepted by the suprême court. In Central 
Transp. Co. v. PuUman's Palace-Car Co., 139 U. S. 24, 48, 59, 11 Sup. 
et. 484, the court said: 

"The charter of a coi-poratlon, read in the light of any gênerai laws whicli 
are applicable, is the ineasure of its powers, and the enumeration of those 
powers implies the exclusion of ail others not fairly Incidental. Ail contracts 
made by a corporation beyond the scope of those powers are unlawful and 
vold, and no action can be maintained upon them in the courts, and this upon 
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three distinct gronnds: tlie obligation of every one eontraetln^ vfith the cor- 
poration, to take notice of the légal limits of Its powers; the interest of the 
stoçkholders, not to be subjected to rlsks which they hâve never undertaken; 
and, above ail, the interest of the public that the corporation shall not 
transçend the powers eonferred upon it by law. • * * A contract of a 
corporation, which is ultra vires in the proper sensé, that is to say. outside 
the object of its création as deflned In the law of its organization, and there- 
fore beyond the powers eonferred upon it by the législature, is not voidable 
only, but whoUy void, and of no légal etfect. The objection to the contract 
Is, not inerely that, the corporation ought not to hâve made it, but that it 
could not make it. The contract cannot be ratifled by either party, because 
it could not hâve been a.uthorized by either. No performance on either side 
can give the unlawful contract î^ny validity, or be the foundation of any right 
of action upon It" 

The proffiissory note of March 19, 1896, on which. Willard bases his 
daim, was given in renewal of a note for the same amôunt, between 
the same parties, made and delivered December 19, 1895. Whatever 
inflrmity inhered in the original note attached to the renewal note. 
The considération for the original note was the surrender by Willard 
to the défendant of certain shares of its capital stock held by Mm. 
He now seeks to be recognized as one of the creditors of the défend- 
ant. Was the money which the défendant undertook to pay Mm for 
his surrender of stock to come ont of any surplus or fund of net profits, 
on the one hand, or, on the other, ont of the fund represented by the 
capital stock? The défendant was adjudged insolvent and receivers 
were appointed within four months after the giving of the original 
note; and it is admitted that there are not suffi cient funds or property 
in their hands to pay the corporate indebtedness, exclusive of the al- 
leged daim of Willard. In so far as the existence of a surplus or fund 
of net profits at the time of the taking of the original note might tend 
to the establishment of a right on his part to oompete with the credit- 
ors of the défendant, the burden of proof rested upon Mm to show 
the existence of such surplus or profits. No such showing has been 
made; and it cannot be assumed that such was a fact. The note 
must be treated as an undertaking by the défendant to dispose of part 
of its capital stock to secure a surrender of Willard's shares. It was 
a contract to do what was ultra vires of the défendant, as against its 
creditors, and was a nullity; and, therefore, the note given in renewal 
is void. 

The transaction in question was prohibited not only by the gênerai 
principles of law applicable to corporations, but by the gênerai incor- 
poration act of Delaware. Section 11 provides that the certifleate of 
incorporation shall set forth, among other things, "the amount of 
capital stock, the number and par value of shares, and the amount 
to be paid in before commencing business, wMch shall not be less 
than ten per cent, of the whole capital," and also "the value of real 
and Personal estâte of which the corporation may become seized and 
possessed." Section 7 provides : 

"It shall not be lawful for the directors of any bank or moneyed or manii- 
facturing corporation in this state, or any corporation created under tliis 
act, to make dividends, except from the surplus or net profits arising from 
the business of the corporation, nor to divide, withdraw, or in any way pay 
to the stoçkholders, or any of them, any part of the capital stock of the said 
corporation, or to reduce the said capital stock, except according to this act, 
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without the consent of the législature; and, In case of any violation of the 
provisions of this section, th^ directpirs, under whose adpipisjtratlon.tlie same 
may happen, shall, in thelr individual capacities, jdimly and severally, be 
liable at any time within the perjod of six years after paying any such divi- 
dends to the said corporation, afid to the cîéditors thereof in the event of 
its dissolution or insolvency, to the full amount of the dividend made or capi- 
tal stock se divided, withdrawn, paid out or reduced, wlth légal interest on 
the same from the time such liaWlity accrued," &c. 

The payment to stockholders of any part of the capital stock of a 
corporation to secure the surrender of its shares, which, on gênerai 
principles, is ultra vires of the corporation, is by the above section 
expressly prohibited; and by that section, for the amount of money 
so paid, such directors as actually or impliedly take part in such 
iUegal action are made liable to the corporation or its creditors. 
WiUard was a directOr of the défendant at the time he took the origi- 
nal note, and the receivers represent both the corporation and its 
creditors. It is true that section 23 provides: 

"If any Incorporated eompany in this state shall purchase any of the stock 
of such Company, or take the same in payment or satisfaction of any debt 
due to them, such stock shall not be voted, either directly or indirectly, at any 
élection for directors of said eompany." 

But no inference can justly be drawn from this provision that the 
corporation can, as against creditors, alienate any part of its capital 
stock for the purchase of shares thereof. The section is to be read iû 
the light of the other provisions of the act. Corporations created 
under the act, in many instances, are authorized to and do own real 
and Personal property in excess of their prescribed or authorized 
capital stock. They may hâve a surplus or a fund of net profits. It 
is possible that under certain circumstances a corporation may haye 
légal power to buy shares of its own stock with its surplus or profits, 
such power being coupled with a légal duty on its part promptly to 
re-issue such shares for value. However this may be, it is clear 
that no power exists in a corporation, as against its creditors, to im- 
pair the fund, represented by its capital stock, by expending any por- 
tion of it in purchasing shares of its own stock. 

It was urged in argument that the receivers represented the défend- 
ant, and that, if the circumstances of the case were such that it would 
hâve been precluded from denying the validity of the promissory 
notes, the receivers are equally precluded from so doing. But this 
position is untenable. The receivers, representing both the creditors 
and the défendant, hâve the right to assert any défense to which the 
creditors, in contradistinction to the défendant, are entitled. Car- 
bon Co. V. McMillin, 119 N. Y. 46, 23 N. E. 530; Beach, Rec. § 671. 
The facts do not disclose any actual fraud or unfair dealing on the 
part of Willard. His intention may hâve been blameless. The law, 
however, did not sanction the transaction in which he engaged, and 
his alleged claim must, accordingly, be disallowed with costs. 
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NATIONAL BANK OF REDEMPTION V. RTJTLEDGE et aL 
(Circuit Court, N. D. Ohio, W. D. August 31, 1897.) 

1 JUHISDTCTION OP FEDERAL COTJRT— SuiT ON OfFICIAL BoND OP COUKTT OP- 
PICEJÎ. 

Fédéral courts may liave jurisdiction of suits on the offldal bonds of state 
and county offlcers. 

S. COUNTT AU0ITOR— PURPOSB OP BoND. 

The bond of a county auditor is not glyen simply to protect the f unds and 
people of his county from loss by reason of his failure to faithfully discharge 
the dutles of his office, but as Well to protect the whole world from Injury 
resultlng from his abuse of his officiai position. 

8. OfPICIAL AcT — LlABILITY OP StîRETrES. 

Any aet which, if done genuinely and honestly by an offlcer would be an 
officiai act, is, if done dishonestly and fraudulently, an act done by virtue of 
his office, and the sureties on his bond conditioned for the "faithful dis- 
charge of the duties of his office" are liable for injuries resultlng therefrom. 
4 County Auditor— Fraudulbnt Issue op Bonds. 

A county offlcer who is authorlzed by law to Issue genuine bonds by afflx- 
Ing his signature and seal thereto, if he afflxes that signature and seal to 
fraudulent bonds, It is an officiai act, for which he and his sureties are liable. 

This is an action against the défendant and the sureties on his 
ofacial bond as the auditor of Hardin county, Ohio, by which thev 
bind themselves that he "shall faithfully discharge the duties of his 
said ofiQce" during the term thereof. 

The pétition allèges that, in violation of the law and the obligation of the 
bond, the défendant fraudulently signed and Issued $10,000 of false and duplieate 
"ditch bonds," purporting to be authorized, ordered, and issued by the commis- 
Bioners of the county. The bonds are dated July 1, 1891; part of them payable 
July 1, 1807, and a part July 1, 1898; ail bearing 6 per cent, interest, semi- 
annually, with coupons attaehed, due Aprll and October Ist of each year. The 
pétition further states that the commissioners, as allowed by law, had authorizedt 
the issuance of $30,500 of "ditch bonds," which were ordered to be sold, and were 
sold to one Lewis; that the défendant conspired with Lewis to duplieate the 
issue with fraudulent bonds, which was done,--$10,000 of them, bearing the num- 
bers named in the pétition, coming into the hands of the plaintifï in due course 
of trade, for value, without notice of the false and fraudulent character attaehed 
to them. The county refused to recognize and pay this overissue of bonds, anti 
now this pétition allèges as a breach of the officiai bond the wrongf ul acts above 
stated. The demurrer présents two questions: First, the jurisdiction of the 
court is denied; and, secondly, It is alleged that the pétition on its face shows no 
cause of action against the sureties. 

Leedom & Lewis and Doyle & Lewis, for plaintiff. 
West & West and John H. Smick, for défendants. 

HAMMOND, J. (after stating the facts). There is no objection 
taken to the jurisdiction of the court except the anomalous one pre- 
sented in the argument that the fédéral courts can hâve no jurisdic- 
tion of suits on the officiai bonds of state offlcers because the exercise 
of such a jurisdiction would interfère with and compromise the inde- 
pendence of state government in its local opérations. No authority 
of any adjudication, text writer, or commentator, is cited or suggested 
for this position, and I feel free to say that it is one which, in my ex- 
périence, I hâve never heard suggested in the states south of the 
Ohio river, or elsewhere, and it therefore seems to me a novel sugges- 



HATIONÂL BAHK OF REDEMPTION V. ROTI^DGE. 401 

tion of very distinguished counsel, coming from that section of the 
country which, Mstoricaliy, has not been given to exaggerated notions 
of States' rights. The argument in favor of this position is based upon 
the statement that counsel has found in the books no cases upon the 
bonds of state ofûcers, except some in the District of Columbia, where 
the govemment of Virginia brought suit upon officiai bonds given to 
the state, and one in Nebraska, where a suit was brought by the 
party injured upon the officiai bond of an offlcer who had f raudulently 
issued county. warrants. Virginia v. Evans, Fed. Cas. ÎTo. 16,969, 1 
Cranch, C. C. 581; Virginia v. Turner, Fed. Cas. No. 16,970, 1 Cranch, 
C. C. 261; Id., Fed. Cas. No. 16,971, 1 Cranch, C. C. 286; Virgmia v. 
Wise, Fed. Cas. No. 16,972, 1 Cranch, C. C. 142; McConnell v. Simpson, 
36 Fed. 750. It is sought in argument to avoid thèse précédents 
by suggesting that the défendants had left Virginia, and were found 
in the District of Columbia, and it was a matter of necessity that 
the govemment should sue them there. It is more probable that 
the défendants resided in that portion of Virginia which was eut off 
to make the District of Columbia, and were, therefore, sued in that 
place. And as to the Nebraska case it is suggested that the point 
was not made, and therefore passed sub silentio. No matter what 
the necessities were, if the jurisdiction did not exist because of an 
unconstitutional interférence by the fédéral courts with the rights 
of the States, the suits could not hâve been brought. The sugges- 
tion of a sub silentio précèdent is often available to avoid its force, 
but not always, and particularly when there is no précèdent cited 
for the contrary principle. Nor could they hâve been brought if 
the act of congress had not conferred the necessary jurisdiction; and 
our judiciary acts hâve never embodied any such exception from 
the gênerai grant. I hâve not searched the books for précédents 
of suits brought in the courts against state officiais on their bonds, 
either where the state is, by its own consent, the nominal party 
plaintiff for the use of the party who has been injured, or where the 
plaintiflf may bring the suit in his own name by authority of law ; but 
such suits are common in the expérience of many lawyers, and are 
not supposed to be anomalous. It may be suggested, however, in re- 
ply to the argument, that, after the original constitution of the United 
States was offered to the states, a clamor was made against it that it 
permitted the states to be sued by citizens of other states and aliens 
in the fédéral courts, and in order to quiet this clamor the eleventh 
amendment was proposed and adopted ; and if it had been then sup- 
posed that suits like this would compromise the independence of the 
states, the eleventh amendment surely would or should hâve been 
made to comprehend it. That was the opportunity of the states to 
protect themselves against any obnoxious jurisdiction of the fédéral 
courts in relation to their own statehood ; and, being then engaged in 
the business of securing such protection, the absence of any direct ex- 
clusion of this class of cases is strongly in favor of the jurisdiction. 

The other branch of the demurrer raises the ever-present question 

whether the alleged breach of the bond cornes within its stipulations, 

and présents again the distinction between that which is done by the 

offlcer virtute offlcii and that which is done only colore offlcii. The 

84 P.— 26 
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difficultj rests not in understanding the principle that the suretiea 
are iiable in the one case, and may not be in the otiier,,but in deter- 
mining whether the given facts bring the case within me one or the 
other category. This is often oomplicated with the peculiar pbrase- 
ology of the condition of the particular bond in controversy. In this 
case, however, we are not confronted with any limitations written 
in the condition of the bond, which is simply that th.e défendant 
"shall faithfully discharge the duties of Ms said office during the term 
for, which he has been elected, as aforesaid," under which we are to 
look only to the statutes of Ôhio declaring and deflning his duties, in 
order to détermine what they may be. A pertinent illustration of the 
aboTe-mentioned distinction is found in the conflict of authority always 
raging in the books in the case of a sheriff or like officer.having in his 
hands process authorizing him to seize the goods of A., and he seizes 
the goods of B., and the question is whether the sureties are Iiable 
on his officiai bond. Early in the history of the question the courts 
of the State of New York decided that they are not, but subsequently, 
in the case of People v. Schuyler, 4 N. Y. 173, those cases were over- 
ruled, and the law is now established that they are. There were dis- 
senting opinions, however, in that leading case, the arguments of 
which are always resorted to, as in this case, whenever the liabUity of 
the sureties is denied, one of the counsel hère quoting largely from 
thèse dissenting opinions. People v. Schuyler, supra. In New Jersey 
this doctrine was vigorously combated and denied upon arguments 
almost identicalwith those which hâve been used in this case. State 
V. Conover, 28 N. J. Law, 224. I hâve not taken the trouble to count 
the states pro and con upon this question, because I find that the state 
of Ohio has distinctly taken the side of the state of New York, and 
establishes the liability of the sureties in such a case. Ohio v. Jen- 
ningSj 4 Ohio St. 418. In my judgment, the same argument that 
makes the sheriff's sureties liablç in a case like that makes thèse sure- 
ties Iiable in a case like this. So far as I can see, the principle is 
precisely the same; and I do not flnd in the argument that has been 
made hère any suggestion différent from that which is found in the 
opinions of the judges in New York, New Jersey, and elsewhere, who 
combat the doctrine of the liability of the sureties. I hâve examined 
every Ohio case that has been cited by, counsel on either side, — not 
more particularly than tie rest, but more anxiously, in order to find 
safe gujdance in this never ceasing conflict of opinion, — and I do not 
find a single case which seems to me to be authority for a déniai of 
the liability of the sureties on the facts we hâve hère. Take the case, 
so much relied upon by the défendants, of McGovney v. State, 20 Ohio, 
93, where it was held that a bond intended to be drawn in its words 
so as to secure those interested in the estate of "James" Findley did 
not accomplish that purpose when erroneously it was written "Joseph" 
Findley. Ip Lang v. Pike, 27 Ohio St 498, an appeal bond written to 
secure a: judgment against two could not be permitted to operate 
whére the actual judgment was against one. In State v. Corey, 16 
Ohio St. 17, a bond to protect school funds was not allowed to protect 
gênerai township funds. And in Myers v. Parker, 6 Ohio St. 501, a 
bond mentioning the suprême court was not allowed to cover the dis- 
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trict court exerçising tte appellate jurisdiction; and se on in ail the 

cases cited by the défendants there is this principle enforced as it is 
everywhere: that the liability of the sureties is strictissimi juris^ and 
they are never bound beyond the Tery précise words of their obliga- 
tion. Neither are the sureties hère to be so bound; but the exact 
words of their obligation are very comprehensive, indeed, while they 
were very limited in the class of cases which hâve been cited by coun- 
sel. Among the cases cited by the défendants that which is seemingly 
closest in analogy to this case is Holt v. McLean, 75 N. C. 347, where 
it was held that the sureties of the register of deeds were not liable 
for damages arising out of the false and fraudulent issuance of a 
marriage license. But upon an inspection of that case it will be found 
that the condition of the bond was confined by express words to the 
duty of the register "safely to keep the records and books of his office," 
and the subsequently occurring words, "to faithfuUy discharge the du- 
ties of his office," were held to be limited by that spécial récital of his 
duties which comprehended only those of a custodian of the public 
records. As was remarked by one of the judges in some case that I 
hâve examined, but failed to note, the failure hère was occasioned by 
the neglect of the state législature to provide a sufificiently compre- 
hensive bond to protect the public against ail malfeasance in office. 
The judge remarked that it was open to the state to protect itself by 
careful attention to this matter of the condition of the bond, and un- 
doubtedly the laws of Obio flxing the condition of the bond we hâve 
before us were made with spécial référence to this duty of protecting 
the public by making a comprehensive bond. 

I neglected just above to notice the much-cited case of State v. 
Medary, 17 Ohio, 554, where it was held that a bond did not cover an 
office not named in it, although most intimately allied to it both in 
the character of the duties to be performed and in every other re- 
spect; but the distinction there was a very plain one. The bond 
was to cover the duties of a member of a particular board, who had 
ail the duties to perform that devolved upon any member of the board ; 
but in the practical opérations of the business from among its own 
members the board selected a "commissioner of the board," who was 
charged with the responsibUity for certain moneys; and it was held 
that a bond to cover the discharge of his duties as a member of the 
board did not cover those spécial duties as "a commissioner to that 
board"; and the case, like the rest, falls within the suggestion that 
bas been made with référence to the numerous list of Ohio cases that 
bave been noticed. 

Perhaps I should, from local pride, mention the Tennessee cases 
that bave been cited to me. The case of McLendon v. State, 92 Tenn. 
520, 22 S. W. 200, was a suit for malicious prosecution for a wrong- 
ful arrest of a person by the sheriff, and, inasmuch as tlie slieriff had 
no process in his hands for the arrest of this citizen, it was held that 
it was not made ex virtute offlcii, but only colore ofQcii. In the case 
of Turner v. Collier, 4 Heisk. 89, where an offlcer falsely represented 
himself to hâve process, and did not, it was held that his sureties were 
not liable. It will thus be seen that perhaps Tennessee bas aligned it- 
self with the States that oppose the doctrine of People v. Schuyler, 
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supra, on this point; but the state of Ohio, as I hâve already shown, 
has aûgned itself thé other way. 

I may hère notice the case of Ware v. Brown, 2 Bond, 267, Fed. 
Cas. No. 17,170, where a notary public falsely and fraudulently certi- 
fled that a joint owner had signed and acknowledged before him a 
deed, when he had not done so. It was not a suit against his sureties, 
— if he had any sureties, — and they are not mentioned. The suit failed 
because brought by a remote vendee, but the language of Judge Leav- 
itt is quite applicable hère: 

"The fraud and malfeasance of the défendant, if the facts averred in the 
déclaration are true, show a most répulsive officiai corruption on the part of the 
défendant; and if this action were prosecuted by Bufflngton, who was the per- 
son so defrauded by the acts of the défendant in his officiai character as notary 
publie, there would be no question that it would be sustained, and that he eould 
recover to the estent of any loss or injury he niay hâve suffered." 

Does any one suppose that, if the notary public had given a bond 
to faithfuUy discharge the duties of his oifice as notary public, and 
the sureties had been sued, it could hâve been held that this was a bare 
individual liability of the notary public, and not one attaohing to him 
in his officiai capacity, for which his sureties would be liable? It may 
be claîmed that that case exhibits a more directly officiai act than the 
one we hâve in hand, but I doubt it. 

The case of State v. Sloane, 20 Ohio, 327, haa been especially cotn- 
mented upon in argument by counsel, for one reason, — because the 
opinion is by that eminent judge, Mr. Justice Ranney. He says that 
the sureties were not liable in that case, "especially under the doctrine 
constantly applied in this court, and reiterated again at this term, that 
the undertaking of sureties is to reçoive a strict construction, and 
not to be extended by implication to cases not falling within the tenus 
of the con tract into which they hâve entered" ; which is the undoubted 
doctrine, well stated, that is to be found governing ail courts, whether 
they proceed upon the Unes of the narrowest liability of the sureties, 
or are disposed to be more libéral in the interest of the public. Every- 
body agrées to that doctrine. In that case the court of probate had 
appointed a guardian, and the law required that before he could enter 
upon the duties of his trust he should give a bond, which he did not 
do. There had grown up a habit in the office of the clerk of issuing to 
guardians what were called "letters of guardianship." The law knew 
of no such letters or authority, resembling letters of administration 
or letters testamentary, and it was wholly gratuitous on the part of 
the clerk to issue them. Their only function was as a convenient évi- 
dence that the guardian had qualifled; but the clerk had no duty to 
perform in relation to the appointment of guardians except that of 
keeping the records showing that the court had appointed them, and 
that they had flled their bonds; and it was held that, under the cir- 
cumstances, for this gratuitous service the sureties were not liable in 
damages; and the case is in line with ail the other Ohio cases upon 
that subject. It is precisely like in principle to the North Carolina 
case above commented on, where the register of deeds issued a false 
marriage license, which was not within the limitations of his bond, al- 
though it was in that case within his authority as an officiai to issue 
marriage licenses. 
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There is a very discriminating opinion in tlie case of Commonwealth 
V. Cole, 7 B. Mon. 250, which is cited by the défendants. It was a 
constable's bond, conditioned "in ail other things to faithfully exécute 
and perform the said office of constable according to law." I do not 
know that a court can flnd any safer guidance in the application of 
the particular facts of any case than to follow the indications of this 
opinion, in which Chief Justice Marshall of Kentucky uses this lan- 
guage: 

"Conceding, as we are disposed to do, that this class of conditions should re- 
ceive the same libéral construction, (or the protection of the community against 
fraud, extortion, and every fraud or oppression incident to an abuse of officiai 
character and powers of a constable, stlîl there must be some reasonable llmits 
to its opération. It cannot eover ail acts which the Individual may do while 
he holds the office of constable, nor even ail acts which, in their nature, pertaiu 
to the office, and might, under rightful circumstanees, be rlghtfully doue by the 
constable. The act must not only be of this nature, but it must be at least done 
by him as constable under claim and right to do the act by virtue of his office. 
And, so far as it Implies acquiescence or oo-operation in the party injured, this 
acquiescence or co-operation should be induced by a confidence in the officiai 
character and right as asserted." "It is to be recollected that the question Is not 
how far the constable may be indlvldually responsible for his own acts, but how 
far his sureties may be responsible for them, as by executing the officiai bond 
with him they bave not only evinced their confidence In his capacity and other 
qualifications for the office, but hâve enabled him to assume the character and 
rigbts belonglng to it. They may, perhaps, be justly held responsible for such 
acts within the gênerai range of his powers as (though they had no légal au- 
thority in the particular instance) he does in the name and by color of the office 
and of the rights incident to It; but for acts which, in their nature, are whoUy 
beyond the office, or for acts which, though within the gênerai powers of the 
office, are neither actually authorized in the pai'ticular case nor pretended to be 
done in virtue of officiai authority,— that is, for acts done as a private individual, 
—they cannot be made responsible on the bond." 

I désire to call attention particularly to the words "nor pretended to 
be done in virtue of ofiicial authority." This seems to be very im- 
portant, and a safe guide in close cases as a test of the particular act 
that was done. If the of&cial in the particular thing done is assuming 
to act in his ofiQcial capacity, and he has, by virtue of authority of law 
governing his duties, the right to do a thing just like and precisely 
similar to that, and particularly where his function is to certify to the 
genuineness of the tliing which he does, so that people dealing with 
his office and the things that corne from it may with confidence rely 
upon the genuineness of his signature and seal, and ail that, what he 
does in that behalf is not only done by color of his office, but it is 
done by virtue of his office; that is to eay, he does those things by rea- 
son of the authority which the law has conferred upon him to do the 
like things when they are honestly and genuinely required to be done. 
It is a pretense, to be sure, in the case of the fraudulent duplicate issue 
of bonds ; but it is none the less the exact counterfeit of that which may 
be genuine, and it is not a "faithful" discharge of the duties of his of- 
fice to do the wrongful thing. In the case just cited from Kentucky 
there is required a very close attention to the facts in that regard to 
understand the force of those distinctions and their illustrative value 
in the process by which this case is to be determined, and I shall take 
time to call particular attention to them. The plaintiff knew that 
there were judgments against him in the office of the justice of the 
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peace, wMch in due course of business would corne into thé hands of 
Cole, the constable, for collection. Cole represented to the plaintif? 
tliat he had thèse exécutions in his hands against him for collection, 
and without more ado the plaintifE paid him the money. As a matter 
of faet, Cole did not hâve the exécutions in his hands, and the plain- 
tifE had to pay it the second tinie. The case was decided upon de- 
murrér in the absence of necessarj' averments of fact in the déclara- 
tion, and not at ail upon any principle that such représentations were 
not covered by the bond, as against the sureties. The intimation is 
that, if the déclaration had contained that which the court so properly 
points out it did not contain, it would hâve been good. It was not 
averred that Cîole was constable at the time he made thèse déclara- 
tions; but, conceding that this was implied, and also that it was suf- 
flciently implied, on the déclaration as it was, that Cole represented 
that the exécutions were then in force, yet it did not appear, says the 
court, even by implication, that any payment was made at the time 
thèse représentations were made, or that there was any claim by the 
constable at that time of a right to coerce payment, or that the pay- 
ments were made by virtue of the exécutions then in hand, or that the 
plaintiff had the belief that there was a right then existing on the 
part of the constable to collect the debt. Neither was it averred in 
the déclaration that the process was not in fact in the hands of Cole at 
the time the représentations were made. For ail that appears, the 
représentation may hâve been at that time true. He may hâve had 
exécutions in his hands. They may hâve been in fuU force when he 
said they were; or he may hâve received the money after he had made 
an actual return of the exécutions, or after they had expired, when he 
had no right to prétend to coerce collection. And it was not stated 
that the payments were made to Cole as constable, and, for ail that 
appears in the déclaration, they may hâve been made with full knowl- 
edge that he had no right to collect them as constable, and upon his 
promise to make a proper application of them to the judgments in the 
magistrate's court. From ail this it will be seen that the plaintiff loose- 
ly paid money upon représentations made at one time which may not 
hâve been true at the time he paid the money, the resuit being that the 
case was really decided upon an insufficiency of the déclaration that 
the injury was the direct and proximate cause of the false and frauda- 
ient conduct on the part of the constable. There is no intimation in 
the opinion that the constable's sureties would not hâve been liable if 
ail the things had been averred in the déclaration which the judge says 
were left out. There is no such defect in this déclaration, for it is 
perfectly plain from the pétition that when the fraudulent bonds were 
issued they were immediately put upon the market, and bought by 
the plaintiff upon the représentations contained upon their face that 
they had been properly issued and attested by this oificer, who was re- 
quired by law to give them this very sanction of his signature and seal. 

This sufiSciently represents the character of the cases upon which 
défendants hâve relied iû this argument, and they seem to me to be 
clearly inapplicable. 

In the case of Cricket v. State, 18 Ohio St. 9, 23, speaking of an 
auditor's warrant which had been wrongfully issued, the court says: 
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"The warrant purported to be an officiai act. It was drawn under 
color of oflQce, and constituted the means by wMch the money was 
drawn from the treasury." Learned counsel seek to avoid the force 
of this by saying that the sureties undoubtedly ^ould be liable if, this 
auditor having issned thèse fraudulent bonds, they had, upon the faith 
and strength of that which he did, been actually paid by Ûie treasury ; 
but because the treasury discovered the fraud in time, and did not 
pay the bonds, it is said that the sureties are not liable. Now, why 
not? The act is just the same whether they were paid or not paid 
by the treasury, and it is only a question of who was injured; and 
this argument only amounts to saying that this bond was given 
for no other purpose than to protect the money actually in the treas- 
ury from such a fraud as this. But, even on that theory of protec- 
tion only for the county and none other s, surely the people are just 
as much interested in protecting their crédit as they are in protect- 
ing their actual funds. They are just as much interested in ppo- 
tecting themselves from the danger that the fraud will not be dis- 
covered in time to withhold payment as they are in protecting the 
actual money that is in the treasury. The crédit of the county is 
just as much a part of its assets and property as the funds it has on 
hand. Its protection from danger, although in some instance avert- 
ed, and from the loss and injury that comes of defending just such 
suits as this, is sufScient to show that it is a specious and false as- 
sumption to say that, the bonds not having been paid by the treas- 
ury, the county and the people cannot be taken to hâve been injured 
by such a transaction as this. So that, assuming, for the sake of 
argument, that this position is correct, that this bond was only given 
to protect the people of the county of Hardin, and not outsiders, and 
by that test of what constitutes an officiai act they are injured by 
this fraudulent transaction, even if they hâve nothing more to do 
than to pay the costs of this suit, this brings it within even the 
rule contended for by counsel that the act must be of that nature 
which speciflcally injures the people of the county. But it has been 
well decided by the suprême court of Ohio itself in Walsh v. Miller, 
51 Ohio St. 462, 38 N. E. 381, that thèse words, "for the faithful per- 
formance of ail his duties," are, as in other cases of contract, to be 
interpreted according to the intention of the parties at the time th.e 
contract was made, and that this rule of strictissimi juris is not to 
override the other rule that the words are to be interpretad accord- 
ing to the manifest intention of the parties at the time. And can 
it be supposed for one moment that it was not within the intention 
of thèse parties to protect the county and the world against the fraud- 
ulent overissue of bonds by an auditor who has possession of its sig- 
nature and seal, and the only power to attest their genuineness? 
Surely not. As before remarked, if such a construction were put 
upon thèse words, it would show that the législature of Ohio did not 
pay that attention to the protection of the public which manifestly 
they hâve by such broad and comprehensive language as they used 
in this officiai bond, and not adopting those restrictive words which 
are found in too many of them. And another suggestion occurs that 
this rule of strictissimi juris ipplies rather to the words of the bond 
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as written and signed by the sureties, and îs not to be extended to 
modify the language of the statute deflning the duties in such a way 
that it would not be modified if no question of suretyship were in- 
volved. The construction of the words of the statute must he the 
same in any event. Under such language as we hâve in this bond, 
and under the description in the statutes of the duties that are re- 
quired of an auditor of the state of Ohio, it seems to me that it is 
placing an entirely unjustiflable and strained construction upon the 
language used to confine the obligation to the protection of the peo- 
plé of the county and the taxpayers and the funds in hand in their 
dealingB with the auditor. The public at large, under any well-reg- 
ulated and intelligent public policy, should be protected in their 
dealings wîth the county as much as the county itself in its corpo- 
rate interest in the business that is done. Whenever the state au- 
thorizes a county to issue negotiable bonds, by necessary implica- 
tion those bonds are to be put upon the marliet ; and it is theref ore 
an invitation to the people everywhere, domestic and foreign, to 
corne to that county, and deal with it, by lending their money to it, 
upon the faith of its crédit, by purchasing its bonds. The ofiScers 
designated to discharge the duty of issuing and certifying the bonds 
are put there for the very purpose of protecting not only the people 
of the county, but the public at large, against any such transactions 
as those which are alleged in this pétition. It may not be too much 
to say that the offlce was created for that very purpose in relation to 
ail the duties that devolve upon it in respect of issuing negotiable 
bonds to be floated on the market; and theref ore the argument that 
has been made that would take this case out of the officiai duty of 
the auditor chargea with the issuance of negotiable bonds is alto- 
gether like the arguments that are made everywhere in favor of the 
sureties of the sheriff when it is said he is not acting by virtue of 
his ofiBce, when he seizes the goods of a person against whom he has 
no proeess. But, taking into considération the différence between 
the duties of a sheriff with proeess in his hands or without it and 
the duty of an auditor charged generally with the issuance of ail 
negotiable bonds that hâve been duly authorized by law, and the ap- 
plication of even the reasoning wiiich is invoked in behalf of the 
sureties in the case of the sheriff becomes wholly impertinent and 
iaapt in its relation to the duty of the auditor. In the case of Wayne 
V. Bank, 52 Pa. St. 343, where the teller of the bank had authority 
to issue duebills, and he isued duebills to raise money for his own 
private use, it was held that his sureties were liable. See, also, Bank 
V. Auth, 87 Pa. St. 419. The distinction that was made in the ar- 
gument of this case that bank tellers are put into office for the pnr- 
pose of dealing with the public at large, and that their duties in that 
respect are différent from the duties of an auditor of the state of 
Ohio, seems to me to be ohly a différence in the détails, and not in 
the essential nature of their respective positions in their relation to 
this question ; and that the underlying principle that governs in both 
cases is precisely the sàme, namely, that in the issuance of the paper 
of a corporation, whether of a county or a bank, that one charged 
with. the duty of putting it out must act faithfully and honestly in 
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the doing of that thing. I hâve not been able to see the case of State 
V. Newell, 2 OMo Oir. Ct. E. 203, but it is cited by tbe plaintiÉfa 
counsel as pertinent to this case. Upon tbe authority, among others, 
of State V. Jennings, 4 Ohio St 418, aiready cited, and with. an es- 
pecial approval of the opinion of Judge Thurman in that case, the 
suprême court of the United States bas thrown the great weight of 
its authority in favor of the doctrine of New York, Ohio, and other 
States, and against the contrary view, by deciding that a marshal of . 
the United States, having process in bis hands against one person, 
who seizes the goods of another, is liable by virtue of bis office, and 
bis suretiea are bound. Lammon v. Feusier, 111 U. S. 17, 4 Sup. Ct. 
286. This case is cited with approval, incidentally, in Covell v. Hey- 
man, 111 U. S. 176, 181, 4 Sup. Ct. 355, and again in Lamar v. Mc- 
Cullough, 115 U. S. 163, 187, 6 Sup. Ot. 1, in which this language is 
used : 

"In Lammon v. Feusier, 111 U. S. 17, 4 Sup. Ct. 286, where a marshal having 
attachment against the property of one person levled It on the property of a 
stranger, it was held by this court that the suretles on the offical bond of 
the marshal were liaWe to the stranger because the marshal tiad acted colore 
oflacll although he had acted wlthout sufflcient warrant." 

See, also, West v. Cabell, 153 U. S. 78, 14 Sup. Ct. 752. 

Just as this auditor acted in the overissue of thèse bonds, without 
any actual authority. That was not only under color of his office, 
but in the discharge of the very duties which the statute in express 
words required of him. Eev. St. Ohio, §§ 1021, 1034, 4482. It is 
also made a pénal offense for him to do that thing which he did. Kev. 
St Ohio, § 6910. But I quite agrée with the position taken by de- 
fendants' counsel that this latter section adds nothing to the force 
or effect of this bond. The sureties are not any more to be held lia- 
ble because of that section than they would hâve been without it. 
Commissioners v. Bank of Findley, 32 Ohio St. 194; McConnell v. 
Simpson, 36 Ped. 750. But still it demonstrates that the le^slâture 
of Ohio bas in the most emphatic method declared its own construc- 
tion of the meaning of this bond, and of the meaning of the statutes 
of Ohio which devolve duties upon the auditor in respect of this par- 
ticular function of issuing negotiable bonds. It was deemed advisa- 
ble, in compelling the olHcer to act faithfully and honestly in such a 
matter, to enforce that fldelity and honesty by criminal penalties; 
and, while the pénal statute adds nothing to the civil bond, it is a 
very important circumstance to évince the solution that the législa- 
ture of Ohio gives to the question whether such conduct is ex vir- 
tute oflQcii or colore offlcii, or so much on the outside that it do^s 
not belong to the office at ail. It is a législative construction of 
the laws of Ohio and of the officiai bonds that are required to be given. 
It punishes the offlcer for a malfeasance in office also, even if it is 
a punishment to the individual as well for an offense against him 
who is injured. It goes to both wrongs. It is said by Judge Wal- 
lace in Bernard v. Bowe, 41 Fed. 30, 31, that the authorities are over- 
whelming to the effect that whatever is an attempt to perform an 
officiai duty in the exécution of process is an officiai act How much 
more surely is it an officiai act for an auditor charged with the duty 
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of çlàcmg hîs seal and signature upon bonds of the county to attest 
tlieir genuineness to the commercial wôrld, if he put that attesta- 
tion upon bonds which are not the gentine obligations of the county? 
It may be said in behalf of the sherifl or marshal that the law al- 
ways requires him to hâve in his hands process as spécial authority 
to make levies and seizures or arrests, and that is a physical indi- 
cation of his authority, and the only authority he can hâve, his only 
source of power to act, and which is open to any one to demand and 
see and inspect. If, therefore, in the entire absence of such pro- 
cess, he seizes the goods of a citizen, and this can be heîd to be an 
oflScial act, how much more clearly is it an ofiScial act in the oase of 
an auditor, whO bas at any and at ail times, everywhere, the power 
to Write his own ofiScial signature as that of the county, and the pos- 
session of its officiai seal, and thèse become at any and ail times, and 
under ail circumstances, the insignia of his authority, and the symbol 
of his honesty and his County's as well. He is never without them, 
as the SherifE or marshal may be wheti there is no process in their 
hands, land therefore it is much more easy for the auditor to put the 
appearance of genuine sanction to his act than it is for the marshal 
or the sheriff. And therefore it seems to me that it is the much more 
certain to say that the auditor is in the discharge of his officiai duty 
when he signs and atteSts a fraudulent bond than it is to say that the 
sheriff or marshal is in the exercise of his oflSce when he makes a 
false levy. 

Other authorities might be cited from the state and fédéral courts to 
sustain the ruling we make, — that, where there is no limitation in 
the language of the bond itself or its récitals, and no limitation in 
the statùtes conferring the authority upon the officer to do the thing, 
that whidi is done is done by virtue of his office, or is at least so, 
to state it more clearly, whenever, if the thing which he does were 
done genuinely and honestly, it would be an officiai act; so that, if 
he be authorized to issue genuine bonds by aiïixing his signature and 
seal, if he afïixes that signature and seal to fraudulent bonds, it is an 
officiai act, for which he and his sureties are liable. Démarrer over- 
ruled 
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(Circuit Court of Appeals, Eighth Circuit. December 13, 1897.) 

No. 938. 

Accident Insurance — Murdbk or Suicide— Question for Jury — Evidence. 
Llability on an accident policy was denlea, on the ground tliat insured 
committed suicide. The évidence tended to show that Insured. 59 years 
oia and in gpod health, took his pistol and left bis house before daylight, 
in his nightshirt, telling bis wife he was "going down to settle those dogs." 
Shortly afterwards bis wlfe heard a shot, and saw him walk along the 
side of the house towards the east, then turn and go rapidly west out of 
her sight, and shortI.T afterwards she heard two shots. A neighbor across 
an alley west of the lot heard a shot, saw a wblte object in the alley, 
and sparks of lire on the ground, then saw a flash which did not seem 
to be near the whlte object, heard an explosion, and then the slam of the 
gâte, on the east side of the alley. Blood and the pistol of insured, witb 
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one loaded and flve empty shells In It, were found In the alley. Insured 
was found dead in hls lot near the gâte, with two pistol or gunshot wounds 
in liis body, around whicli his sliirt was bumed with powder. Held suf- 
âcient to sustaln a verdict for plaintiffi. 

2. SaMK— MURDER NOT PkESUMED— BURDBK OF ProOF— RBPUSAL TO INSTRUCT. 

On an Issue of whether the death of Insured was eaused by suicide or 
by murder, after the court had Instructed the jury that the burden was on 
the plalntlff to satisfy them, by a fair prépondérance of the évidence, that 
the death of Insured was accidentai, that murder would not be presumed, 
and, If the évidence dld not fairly and reasonably satisfy them that the 
death was accidentai, their verdict should be for défendant, it was not 
error to refuse a request by défendant to Instruct that "the law does 
not présume murder; It must be proved; If plaintifî relies upon the theory 
that Insured was murdered, she must prove it by compétent évidence; 
mère conjecture or supposition that insured might hâve been murdered 
Is not enough;" and that If, upon the whole case, the jury found the évi- 
dence evenly balanced, they must flnd for défendant. 
S. Same— Definin» Accidbntal Death— Illustrations Outside op Issues. 

Where the only issue was whether the death of the insured was eaused 
by suicide or by murder, and no other issue was submitted to the jury, 
it was not error for the court to cite instances of death by the accidentai 
discharge of a gun or pistol, to illustrate the meaning of accidentai death. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action brought by défendant in error on an accident policy issued to 
her husband. ïhe company defended on the ground that insured had 
committed suicide. Trial to a jury, flnding and judgment for plain- 
tiff (défendant in error), and défendant appeala, chaUenging the suf- 
ficiency of the évidence, and alleging error in refnsing instructions. 

Mr. Charles Offutt (De Lagnel Berier, on the brief), for plaintifE in 
error. 

H. J. Davis (H. D. Estabrook and M. L. Learned, on the brief), for 
défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and EINER, Dis- 
trict Judge. 

SAKBOEN, Circuit Judge. This writ of error challenges a verdict 
and judgment upon a policy of accident insurance. Augustus A. 
Egbert, the insured, died from gunshot wounds on April 30, 1895. By 
the terms of the policy in suit the Pidelity & Gasualty Company of 
New York, plaintifî in error, insured Egbert for the beneflt of his 
wife, Luthera L. Egbert, the défendant in error, against bodily injuries 
sustained through external, violent, and accidentai means, but provid- 
ed in its policy that, in case of injuries wantonly inflicted upon him- 
self by the insured or inflicted upon himself or received by him whUe 
insane, the extent of its liability shonid be measured by the amount of 
premium paid. The issue was whether the deeeased was killed 
through external, violent, and accidentai means, or by injuries 
wantonly inflicted upon himself. This issue was tried to a jury, and 
the errors assigned relate to the charge of the court. 

It is assigned as error that the court refused to direct the jury at the 
close of the évidence that the défendant could not recover more than 
$42.30, the premium paid, and the interest thereon from August 30, 
1895, because the évidence was insufificient to support a finding that 
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the insured was accidentallj shot, and because the weight of évidence 
showed that he committed suicide. Tliere was évidence tending to 
show that Egbert, a man 59 years old and in good heaith, rose from 
his bed about 3 o'clock in the morning, took his pistol, told his wife 
that he was "going down to settle those dogs," and left his house 
wearing an undershirt, nightshirt, and hat; that shortly afterwards 
his wife heard a shot, lopked ont of the window, and saw her husband 
walk along the south side of the house towards the east, and then 
turn and go rapidly towards the west, ont of her sight; that she heard 
two shots shortly afterwards; that there was a heavy gâte in the fence 
at the west end of the lot, which opened into an alley; that a neighbor 
who lived in a house west of the alley heard a pistol shot, arose, and 
saw through her window a white object in the alley and sparks of fire 
on the ground, and then saw a flash which did not seem to be near the 
object in white, heard an explosion, and then heard the gâte slam; 
that blood and Egbert's pistol were found in the alley; that he was 
found dead in his lot, a short distance from the gâte, with his night- 
shirt torn, and two pistol or gunshot wounds in his body, and that his 
shirt was burned with powder around the holes made by the buUets, 
and his pistol had one loaded and five empty cartridges in it. There 
wasother testimony in the case, but, in view of that to which we bave 
adverted, we are unwilling to say that the proof of suicide was so clear 
and convincing upon this trial that ail reasonable men who heard it, 
and exercised a sound and impartial Judgment, must bave reached the 
conclusion that Egbert Mlled himself, and it is in such a case only 
that a judgment may be rêver sed in a fédéral appellate court for the 
lack of évidence to sustain it. Insurance Co. v. Melick, 27 U. S. App. 
547, 553, 12 0. C. A. 544, 547, and 65 Ped. 178, 181, and cases there 
cited. 

Another alleged error is that the court refused to Instruct the jurj' 
that if, upon the whole case, they found the évidence evenly bal- 
anced, they must flnd for the défendant. But the court did charge 
the jury that the burden of proof was on the défendant in error to 
satisfy them, by a f air and reasonable prépondérance of crédible tes- 
timony and évidence, that Egbert's death was accidentai, and that if 
the évidence did not faîrly and reasonably satisfy them of that fact 
their verdict should be for the plaintifE in error. This was a fair 
and just st^tement of the rule of law invoked by counsel for the 
plaintiff in error, and it was not error for the court, after announcing 
this rule in its gênerai charge, to refuse to give it in the exact words 
selected by counsel. Insurance Oo. v. Melick, 27 U. S. App. 547, 562, 
12 0. 0. A. 544, 553, and 65 Ped. 178, 187, and cases there cited. 

It is assigned as error that the coïirt refused to instruct the jury 
that "the law does not présume murder. It must be proved. If 
the plaintiff relies upon the theory that the insured was murdered, 
she must prove it by compétent évidence. Mère supposition or con- 
jecture that the insured imight hâve been murdered is not enough." 
But the: court told the jury that the presumptlon was that murder 
would not be committed, and that they could not retum a verdict for 
the défendant in error unless she satisfied them, by a fair and reason- 
able prépondérance of crédible testimony and évidence, that Egbert's 



TEEMPER V. SCHWABACHEB. 4l3 

death was acddental. This portion of tlie général charge robs this 
assignment of ail merit, and it falls powerless, under the rule to 
wMch we haye already ref erred. 

It is insisted that the court erred hecause it declared, in that por- 
tion of its charge in which it was defininar an accidentai death under 
the policy, that such a death might occur from a gunshot wound in 
four ways, — through the accidentai discharge of a gun in the hands 
of the person killed, by the explosion of a gun in his hands through 
an accidentai slip or fall, by the accidentai discharge of a gun held 
by a third person, and by the intentional shooting of the victim by a 
Etranger. The only issue presented in this case was whether the 
death of Egbert was caused by murder or by suicide, and the conten- 
tion of counsel for plaintiiï in error is that the court's référence to 
other methods of accidentai shooting erroneously submitted to the 
jury questions that were not in the case. But a careful perusal of 
the entire charge shows that no issue was submitted to the jury ex- 
cept the single one which was presented by the évidence. In the 
portion of the charge criticised the court was merely citing instances 
of accidentai death to illustrate the meaning of the term.and no juror 
could hâve supposed that he was to try any question except whether 
Egbert's death was the resuit of suicide or of murder. The charge 
was clear, concise, and free from error, and the judgment below must 
be affirmed, with costs. 



TREMPER V. SCHWABACHER et al. 
(Circuit Court, D. Wasliington, N. D. January 8, 1898.) 

1. Rbmoval of Causes — Sufpicibncy of Pétition— Amekdmbnt. 

Where the jurisdictional facts sufRciently appear from the removal 
pétition, talsen in connection with the laws deflning citizenship in the 
States where the parties réside, of which the court taises judicial notice, 
a pétition for removal alleging that the parties are respectively résidents 
and citizens of certain cities in différent states may be amended to show 
that they are respectively citizens of the states in which they réside. 

2. Same— Parties Entitled to. 

In an action against several persons jointly as co-partners, a removal 
by one of them is not precluded because the others hâve not jolned with 
him In the removal pétition, when they hâve not been served with proeess, 
and hâve not appeared In the action. 

On Motion to Remand to the State Court. 

Clarenee S. Preston, for plaintiff. 

Struve, Allen, Hughes & McMicken, for défendants. 

HANEORD, District Judge. This is an action at law commenced 
in the superior court of the state of Washington for King county, 
by E. P. Tremper, in his capacity as receiver of the Spring Hill 
"Water Company, a corporation organized under the laws of the 
territory of Washington, against the défendants, as co-partners. 
under the firm name of Schwabacher Bros., upon an alleged liabil- 
ity of said firm. The summons was served only upon the défend- 
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ant Louis Schwabacher, who appeared in tlie superior court, and 
flled his pétition and bond for the removal of the cause into this 
court, alleging in his pétition that the controversy in said a;otion 
is between citizens of différent states. The particular allégations 
of the pétition as to the citizenship of the respective parties at the 
times when the action was commenced and the pétition filed are, in 
substance, that the plaintiff individually, and in his capacity as re- 
ceiver, was a résident and citizen of Seattle, in the county of King, 
in the state of Washington; that the petltioner was a résident and 
citizen of the state of California, residing in San Francisco; and 
that the other défendants were each résidents and citizens of the 
city of San Francisco, in the state of California. The pétition also 
States that the petitioner, Louis Schwabacher, is the only one of 
said défendants upon whom summons has been served in said ac- 
tion. An order was made and entered in said superior court ac- 
cepting the pétition and bond for removal, and directing the record 
to be certifled to this court. The plaintiff has appeared in this 
court, and flled an amended complaint. Ail three of the défend- 
ants hâve appeared in this court, and joined in an answer to said 
amended complaint To said answer the plaintiff has flled a reply, 
and the case has been set for trial. After proceeding so far in this 
court, a question having been raised as to the sufûciency of the péti- 
tion for removal, the défendants hâve applied for leave to amend 
said pétition so as to set forth in a more direct and formai manner 
the diverse citizenship of the parties, and the plaintiff has moved to 
remand the cause, on the ground that the pétition for removal and 
the record at the time of removal failed to show by positive aver- 
ments that the plaintiff was at the time of commencement of the 
action, and since that time, a citizen of the state of Washington, 
and that the défendants Abraham Schwabacher and Sigmund 
Schwabacher were at said times citizens of the state of Oalifornia, 
and on the further ground that, as the défendants are sued jointly 
upon a joint liability, the cause could not be removed by a pétition 
in which ail of the défendants did not join. 

1. While the décisions of the suprême court establish the prin- 
ciple that the facts necessary to authorize a circuit court of the 
United States to take jurisdiction of a cause originally commenced 
in a state court, and in which the right of removal has been exer- 
cised, must appear in the record at the time of removal, and that the 
jurisdiction of a circuit court cannot be sustained by- amendments 
of the record made after removal, if the court would not hâve juris- 
diction without such amendments (Crehore v. Bailway Co., 131 U. 
S. 240-245, 9 Sup. Ot. 692; Jackson v. Allen, 132 U. S. 27-34, 10 
Sup. et. 9), still, where the jurisdictional facts are stated in a péti- 
tion foF removal in an imperfect manner. the circuit court may al- 
low amendments for the purpose of making a good record. The 
latest décision of the suprême court bearing upon the question at 
issue which I hâve found is in the case of Martin's Adm'r v. Bal- 
timore & O. Ey. Co., 151 U. S. 673-710, 14 Sup. Ot. 540. In the 
opinion by Mr. Justice Gray the rule as to amendments is stajted 
as follows: 
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"The incldental suggestion, In that opinion [referring to the case of Ayers 
T. Watson, 113 U. S. 594^599, 5 Sup. Ct. 641], tliat the pétition for removal 
mlght be amended in the circuit court as to the form of stating the jurisdic- 
tlonal facts, assumes that those facts are already substantlally stated therein, 
and accords with later décisions, by whlch such amendments may be allowed 
when, and only when, the pétition, as presented to the state court, show« 
ui)on Its face sufficient ground for removal. Oarson v. Dunham, 121 U. S. 
421-427, 7 Sup. Ct. 1030; Crehore v. Kailway Co., 131 U. S. 240, 9 Sup. Ct 
692; Jackson v. Allen, 132 TJ. S. 27, 10 Sup. Ct. 9." 

Tested by this rule, I consider the grounds for allowing the 
amendment asked for in the case to be ample. The pétition for 
removal is defective in this: that instead of alleging positively 
and with directness that the plaintiff is a citizen of the state of 
Washington, and that the petitioners' two co-defendants are citi- 
zens of the state of Oalifornia, it allèges that the plaintiflf is a citi- 
zen and résident of the city of Seattle, in the state of Washington, 
and said' co-defendants are citizens and résidents of the city of San 
Francisco, in the state of Oalifornia, leaving an inference to be 
drawn therefrom that said parties, respectively, are citizens of the 
States in which they réside. Taking into account the gênerai laws 
of the state of Washington and of the state of Oalifornia, prescrib- 
ing the qualifications of citizens of municipal corporations, of which 
laws the fédéral courts are required to take judicial notice, in con- 
nection with the gênerai conclusion stated in this pétition for re- 
moval that the controversy in the action is between citizens of dif- 
férent States, the inference that the plaintiff was at the time of the 
commencement of the action, and at the time of removal proceed- 
ings, a citizen of the state of Washington, and that the petitioner'e 
co-defendants at said times were citizens of the state of Oalifornia, is 
a necessary inference. But légal conclusions and argumentative 
allégations of jurisdictional facts are not suificient in a pétition for 
removal. Instead of conclusions and inferences, the court must hâve 
set before it, in the record, positive and clear statements of ail the 
jurisdictional facts. Therefore this pétition is imperfect in form, and 
needs amending, although it cannot be said that the necessary juris- 
dictional facts are not shown substantially, since it does specify the 
ground of jurisdiction upon which the petitloner claimed the right of 
removal, and supports the gênerai conclusion by «tatemeMs which 
would be proper évidence in his favor upon trial of the issue, if the 
allégation were denied. The state laws being read into the pétition, 
it does state the necessary jurisdictional facts, and shows upon its 
face sufâ oient ground for removal of the cause into this court; and I 
will therefore grant the application to amend, so that the facts may be 
stated in a more formai and direct manner. 

2. The Code of the State of Washington provides that in actions 
against two or more défendants, if the summons is served upon one or 
more, but not on ail of them, the plaintiff may proceed as f oUows : 

"If the action Is against the défendants jointly, Indebted upon a contract, 
he may proceed against the défendant served, unless the court otherwlse 
directs; and. If he recovers judgment, It may be entered against ail of the 
défendants thus jointly Indebted so far only as It may be enforced against 
the joint property of ail and the separate property of the défendants served 
* * ♦" 2 Balllnger's Codes & St. Wash. § 4881. 
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Under this law, the défendant Louis Schwabacher was oblîged to 
appear and make his défense in the action, without waitîng for service 
upon his oo-defendants. Therefore, at the time of filing his pétition 
and bond for removal of the case, he stood alone, as if he were the 
sole défendant. He could not require his co-defendants to join in a 
pétition for removal, nor claim a stay of proceedtngs. It cannot be 
claimed that there is a separable controversy between him and the 
plaintifE; but, from necessity, he should be allowed to exercise his 
right to hâve the case removed, because, as the case stood at the time 
of the removal proceedings, he was the only défendant The courts 
hâve held that where a défendant who, if sued alone, would be entitled 
to remove a case into a circuit court of the United States, is prevented 
from exercising the right by being joined with other défendants not 
entitled to the privilège, he may, after the disability has ceased, by the 
case being severed as to his co-defendants, remove the case, even 
though the time allowed for removal v?ould hâve been passed if there 
had been no such disability. Yulee v, Vose, 99 U. S. 539-546; Cook- 
erly t. Eailway Co., 70 Fed. 277-280. By a similar course of reason- 
ing, I reach the conclusion that iù a case where several défendants 
hâve a right to remove a case, and only one of them is brought within 
the jurisdiction of the state court, and required to défend, he alone 
may claim the right. If in one case the departure of the co-defend- 
ants who hâve appeared in court removes the barder to the right of 
removal, the absence of co-defendants who hâve not been brought 
within the jurisdiction of the state court, at the time when the right 
of removal must be exercised or waived, should give the same freedom 
to a défendant, in court, who may désire to exercise the right. The 
motion to remand wUl be denied, and the application to tunend 
granted. 



CASPARY ▼. OARTBR et al. 

(Circuit Court, D. Massachusetts. December 14, 1897.) 

No. 551. 

1. DiscoVBRT— Ordbr for PRODtrcTiolï OF BooKS— Showino uttdbr Statuths. 
A plaintlff In an action at law is not entitled, under Rev. St. | 724, ta 
an order for the production by the défendant before trial of prlvate books 
of account for the plalntiff's inspection on an affldavit merely stating that 
affiant "believes" such books wlU tend to prove the Issues in the mover'B 
favor, without stating any grounds for such belief. 
9. 8amb— Practicb. 

Query as to the proper practlce under Rev. St. § 724. 

Brandeis, Dunbar & Nutter, for plaintifC. 
Powler & Prentiss, for défendants. 

PUTNAM, Circuit Judge. This is a motion, based on section 724 
of the Revised Statutes, for production in a common-law suit. It 
prays as follows: 

"Now, the plalntlfï moves that the défendants be ordered to produce forth- 
wlth, before a day certain, for the Inspection of the plaintifC and his attor- 
neys, and to allow the plaintiff and his attorneys to luspect, each and aU ot 
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the books and documents herelnafter mentioned, and that the défendants, 
upon fallure to comply -wlth said order, suffer judgment by default, viz.: AU 
the books of the concem formerly doing business under the name and style 
of C. N. Carter; ail the books of the défendant Charles N. Carter, kept as 
guardian of the défendant William W. Carter; ail the books and documents 
in the possession or control of the défendants, or any of them, containing any 
entrles relative to the formation of a limlted partnershlp between the défend- 
ants Charles N. Carter and William W. Carter; ail books and documents in 
the possession or control of the défendants, or any of them, containing any 
entries relative to the contributions of the défendant William W. Carter to 
the capital of the alleged limited partnershlp of C. N. Carter; ail books and 
documents in the possession and control of the défendants, or any of them, 
containing any entries relative to the disposition made, either immédiate or 
ultimate, of any contributions of the défendant William W. Carter to the capi- 
tal of the alleged limited partnershlp of C. N. Carter; the ledger of C. N. 
Carter for the year 1892; the daybook of C. N. Carter for the year 1892; thé 
journal of 0. N. Carter for the year 1892; the cashbook of C. N. Carter for 
the year 1892; the checkbooks of C. N. Carter for the year 1892; the bank 
passbooks of 0. N. Carter for the year 1892." 

The suit seeks to chaîne one of the défendants as a gênerai partner 
in an alleged spécial partnershlp. It has been the view of the court 
that it rests on that défendant to prove that he complied wlth the 
statute provisions relating to such partnerships, and the parties hâve 
so stipulated. Therefore what the plaintifl now asks for concerns 
more particularly, If not whoUy, the iefense. 

At a prior stage of the litigation, an application was made to direct 
the défendant in question to answer certain interrogatories, filed 
under the Massachusetts statutes; and thereupon we directed that 
some of them be answered, though, so far as this court is concerned, 
the law must now be regarded as settled otherwise by the formai 
décision of Judge Aldrich in Cash-Register Co. v. Leland, 77 Fed. 242. 
We refused like directions as to other interrogatories, because they 
involved the production of books. This did not mean that such 
interrogatories may secure the production of books which cannot be 
reached under section 724, but that, for the fédéral courts, that sec- 
tion covers the whole subject-matter in suits at common law, except 
so far as a subpcena duces tecum may be effective. The only sub- 
stantial allégations as to the materiality of the books whose pro- 
duction is asked is that they "will tend to prove the issue in this 
action in the mover's favor," and "will tend to prove that the défend- 
ant in question did not make a bona fide contribution to the capital 
of the flrm." In other words, the plaintijï does not seek discovery 
of facts, but of matters of évidence which it is supposed will hâve 
more or less tendency to establish facts. The extent to which the 
affidavit accompanying the plaintiff's application goes is that the 
afflant "believes" tlae books called for wOl tend to prove as stated. 
No basis for the belief is given. The resuit is that, if the, statute 
requires that this application be granted, it will always require that, on 
a mère affidavit of belief, each party to a suit at law may compel 
from the other party a gênerai production of numerous books and 
papers in his possession, to enable the moving party to make the 
attempt to sift out of them circumstances, of more or less importance, 
tending to support his position as to the jssues in the action. We 
would thus hâve a resuit fundamentally inconsistent with ail hitherto 
84 F.— 27 
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kn()WD rules, whether at law or in equity, — a power givieii: to the 
adyerse party, or to the court, to expose, and search through., a mass 
of private transactions with the mère hope of finding therein some- 
thing relevant to the cause in issue. It is impossible for us to crédit 
that the law is so sweeping as this, and no authoritj is produced to 
show that it is. An affldavit of so gênerai a character fails to suffl- 
ciently raise the prësumption of materiality required under this stat- 
ilte in lasigi v. Brown, 1 Gurt. 401, Fed. Cas. No. 6,993. and in Mer- 
chants' Nat. Bank v. State Nat. Bank, 3 Cliff. 201, Fed. Cas. No. 
9,448. In harmony with certain expressions in those cases, a gên- 
erai practice has grown ûp by which, on a prima facie showing on 
a summary pétition, the court orders production under the statute 
now in question. This practice, so far as we are informed, has not 
yet receÎTed the sanction of the suprême court. The statute con- 
tains an express limitation, in its référence to the "ordinary rules of 
proceeding in chancery" ; and, by those rules, no production can be 
ordered . éScept of books or documents which the respondent admits 
contain matter relevant to the issues in the cause. Ail the summary 
proceedings tinder the English judicature statutes, relating to pro- 
duction, sedulously préserve to the party moved against the same 
protection, with a few spécial exceptions not affecting the principle 
involved. However this may be under section 724 of the Revised 
Statutes, we cannot hold that ail the bars are thrown down by it, 
as would be done by granting the présent motion, or that the court 
can properly order production unless it can perceive, at least prima 
facie and with soïne degree pf certainty and particularity, what is 
to be exposed to search, and the extent of its materiality. 

This gênerai proposition relieves us from scrutinizing carefully cer- 
tain particular features of the plaintiff's motion; yet, that we may 
not be misunderstood, it may be prudent to refer to them. The 
practice under this statute seems very unsettled, even to the extent 
that the décisions in this circuit are not consistent. We are not 
required, under the circumstances, to détermine whether production 
càn be compelled before trial; but Mr. Justice Curtis and Mr. Justice 
Qifford apparently diiïered on this point, as shown by the cases 
cited. Apparently the books in issue hère could be reached by sub- 
poena duces tecum, and Mr. Justice Clifford in Merchants' Nat. Bank 
V. State Nat. Bank, ubi supra, at page 204, ruled that in such cases 
the court might not apply the spécial statute remedy. The same 
has been held in other circuits, but a careful review of the topic would 
seem to sustain the view of Judge Townsend in Kirkpatrick v. Manu- 
facturing Co., 61 Fed. 46, that such considérations ought not to de- 
pj-ive litigants of the more eflBcient remedy given by the statute in 
question. It has nowhere been held that the statute disregards the 
settled rule of discovery which ordinarily limits it to matters ma- 
terial to the case of the party asking it. Smith v. Duke of Beaufort, 
1 Hare, 507, 520; Wig. Ev. par. 224 et seq.; Daniell, Oh. Prac. "579. 
We need not, however, consider the précise limits of this rule, nor 
whether it is applicable to the peculiar circumstances of this case, 
as we place our décision on the broader reasons which we hâve al- 
ready stated. 'Plaintiff's motion, ûled September 2, 1897, is denied. 
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UNION ASSOCIATED PEESS T. TIMES-STAR CO. BRBWEB v. SAME. 
UNION ASSOCIATED PRESS v. OHIO STATE JOURNAL. BRBWEB 
V. SAME. SAME v. LOUISVILLrE PRESS CO. UNION ASSOCIATED 
PRESS T. SAME. BREWBR v. JOURNAL NEWSPAPER CO. UNION 
ASSOCIATED PRESS v. SAME. BREWER v. EVENING NEWS ASS'N. 
UNION ASSOCIATED PRESS v. SAME. BRBWEB t. COMMERCIAL 
TRIBUNE CO. UNION ASSOCIATED PRESS v. SAME. BBEWEB T. 
HERALD CO. UNION ASSOCIATED PRESS v. SAME. BREWBR j. 
INTER-OCEAN PUB. CO. UNION ASSOCIATED PRESS T. SAME. 

(Circuit Court, B. D. New York. January 13, 1898.) 

tSBVICB OF PrOCESS— FORKIGN CORPORATIONS— RESIDENT ASBNTS. 

A salaried agent of a nonresident newspaper corporation, empowered 
to soliclt advertlsements, make contracts therefor, and receive payment, 
who carrles on the business at an office having the name of the news- 
paper on Its Windows, is not "a managing agent," through whom the corpora- 
tion may be served, under Code Clv. Proc. N. Y. i 432. Brewer v. Knapp, 82 
Fed. 694, and Fontana v. Ohronlcle-Telegraph Co., 83 Fed. 824, reversed. 

Thèse were 14 actions at law for libel, brought by the Union Asso- 
ciated Press and by William S. Brewer, respectively, against the 
Times-Star Company and varions other newspaper companies incorpo- 
rated by states other than New York. The cases were àeard on 
motions to set aside the service of summons. 

Campbell & Hause, for plaintifEs. 

Henry W. Taft, for some défendants. 

Shaw, Baldwin & Stotesbury, for other défendants. 

LAOOMBE, Circuit Judge. The facts in ail thèse cases are more or 
less similar to those rehearsed in Union Associated Press v. Times 
Printing Co. (Cir. Ct. S. D. N. Y., Oct. 1 and Oct. 29, 1897) 83 Fed. 
822, and in Brewer v. Knapp, 82 Fed. 694. Upon considération of 
the questions presented, I am by no means so confident that my former 
décision in the Fontana Case, SB Fed. 824, was correct, or that Judge 
Tenney and myself were right in holding that th^ several individuals 
«erved with process were "managing agents" bf the défendants. I 
am, however, more than ever impressed with the Importance of hav- 
ing this jurisdictional point decided in each case, before the time of 
the court is consumed in trying the mérita of tiie oontroversy. Hère 
we hâve (including the cases named in the captlon and the others on 
the calendar) nearly 50 libel suits, ail brought by the same parties 
against différent newspapers, located in widely scattered states, with 
no suggestion that the libel was ever published or circulated hère by 
défendants, or that they hâve ever done anything more in the way of 
business hère than to solicit advertlsements through some advertising 
agent, who in most cases acts as advertising agent for several other 
papers, and has no control over the rates to be oharged or the space 
to be given. It is hardly to be supposed that congress intended the 
fédéral circuit courts to exercise such comprehensive and f ar-reaching 
jurisdiction, except when a case coming striotly within the lamguage 
of the statute is made ont. The proper disposition to make of this 
entire group of cases would seem to be to grant thèse motions. By 
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reviewing such décision in some test case, the plaintiff may hâve the 
jurisdictional question settled, and neitlier side be exposed to the 
unnecessary burden of trying the case on the merits, with the chance 
of the appellate court setting aside the judsment for lack of jurisdic- 
tion. The question presented is one of grave importance. Probably 
there are but few newspapers in the United States which do not pub 
lish advertisementa originating in this city, or which do not solicit 
such advertisements hère. If this and the adjoining (Southern) dis- 
trict are, for that reason, to be considered the proper forum for suits 
against the owners of such papers, wherever they may réside and con- 
duct their business of publishing and circulating such papers, it seems 
probable that our calendars may be serioualy overburdened. Motions 
are ail granted 



KELLBY V. KELLEY et al. 

(Circuit Court, S. D. Ohio, W. D. January 20, 1898.) 

No. 4,693. 

1. ExECUTOKS De Son Tort— Contracts— Personal Liabilïtt. 

The sons and sole helrs at law of a banker, who died Intestate, con- 
tlnued the business of the bank after his death, and prior to the appoint- 
ment of an administrator; and during such time certiflcates of deposlt 
were issued, and deposits recelred, in the name of the bank. Some of the 
certiflcates were in renewal of former certiflcates canceled, and some 
eovered deposits made both before and after the father's death. Beld, 
that the sons had no power to bind the estate by any new eontraets, 
though the business was continued for îts beneflt, and that they became 
Individually liable on the obligations so created. 

S. Samb— EffEct of Provins ClAtm against Bstate. 

Where persons assuming control of the property and business of a 
décèdent created obligations which were not binding upon the esta te, but 
were upon them individually, they were not released from liability by the 
fact that such obligations were presented and allowed as clalms against 
the estate. 

This was an action by Josh Kelley against Lindsey Kelley, Ironton 
A. Kelley, and Joshua F. Austin, to. cliarge them as partners in the 
conduct of the business of the Exchânge Bank of W. D. KeUey after 
the death of said W. D. Kelley. 

Frank P. Gldham, E. B. Miller, and Julius L. Anderson, for plain- 
tiff. 
A. C. Thompson, for défendant J. F. Austin. 
W. A. Hutchins and John Hamilton, for other défendants. 

SAGE, District Judge. The pétition is for the recovery of the 
amount of two certiflcates of deposit, dated, respectively, April 1, 
1893, and April 12, 1893, and for a balance due upon deposits made by 
plaintiff in the bank of the défendants; the total amount being 
14,026.43, with interest, as claimed in the pétition. W. D. Kelley, 
whose name appears in the title of the bank, died intestate on the 
2d day of October, 1891. 

The answer of the défendants Lindsey Kelley and Ironton A. Kelley 
sets up: That the Exchange Bank of'^W. D. 'Kelley was established 
in the city of Ironton in 1854 by their father, William D. Kelley. 
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That it received money on deposit, for wliich certiflcates, payable at 
specifled times, and with spedfled rates of interest, were issued. The 
principal part of the money thus received was used by W. D. Kelley 
in his varions other branches of business, but a small part thereof 
was loaned in the ordinary waj to other persons. Thèse loans, how- 
ever, were merely incidental. He invested in the bank the sum 
of $32,000 in money. Shortly after his death, f2.5,000 additional 
was put into the bank, ont of the means provided for that purpose by 
him before Ma death. He carried on the bank until the time of Ms 
death, October 2, 1891. At that time he was the owner of a large 
amount of real and personal property, and had always been regarded 
as solvent, and abundantly able to pay ail his liabilities and hâve 
left a large surplus. Since his death, and especially during the 
flnancial panic beginnlng in 1892, stocks held by him, and other 
property of whlch he was the owner when he died, hâve depreciat- 
ed in value, "yet even at présent priées his estate is solvent, as 
shown by the appraised value thereof recently made by the apprais- 
ers under proper administration proceedings." There survived him 
his widow, Sarah A. Kelley, and the défendants Lindsey Kelley and 
Ironton A. Kelley, his sole heirs at law. The widow, who died 
shortly after the death of her husband, without having used so much 
of the estate as the law would hâve given her, made no claim for 
dower. No part of the estate was ever set apart for her use. None 
of the défendants ever had any interest in the banking business 
carried on by W. D. Kelley. An administrator of his estate was 
appointed on the lOth day of June, 1893. After the death of Kelley, 
and until the appolntment of the administrator, the answer avers 
that the banking business was continued "by and on behalf of" his 
estate. Interest was paid to depositors to the amount of over |12,000. 
Certain certiflcates of deposit were paid in fuU, and others were re- 
newed. New deposits of small amounts were received, for whioh 
certiflcates were glven; and the business generally was continued in 
the same name and in the same manner as in the lifetime of W. D. 
Kelley, except that its continued prosecution was upon the basis of 
gradually paying the debts of the estate, and winding up its affairs. 
"Ail this was done with the full knowledge and consent of thèse 
answering défendants (and of their mother, during her lifetime), as 
the sole heirs of the estate of William D. Kelley, and thereby sub- 
jecting and rendering liable the entire estate, both real and personal, 
of the said Kelley, to the i>ayraent of both old and new liabilities, in- 
cluding the part of the estate not specially embarked in said banking 
business, as well as the amount of money actually invested therein, 
and free from any supposed right or interest said heirs might hâve in 
any of the property of said estate that might or could be asserted by 
them as against any of said liabilities, either old or new." 

It is further averred that the creditors of the bank who were such 
at the time of the death of said Kelley, as well as those who after- 
wards became such, "including the plaintiff in this suit, with full 
knowledge of the death of said Kelley, voluntarily continued to deal 
with it as though said Kelley had been in full life, looking alone to 
his estate for the payment of their respective claims." 
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The answer then sets up: That the défendant Joshua P. Austin 
had been for many years prier to the death. of said Kelley Ms clerk 
and bookkeeper at said bank. That he was familiar with the busi- 
ness, and fnlly compétent to manage and conduct it, and that Kelley, 
shortly prior to his death, specially requested him to continue in 
charge of the business after his death, the same as before, and assist 
the défendants in gradually settling and closing it up. After his 
death his said heirs joined in said request, on behalf of his estate; 
and thereupon Austin continued in charge of the business, as book- 
keeper, and managed the same as he had done before; acting, how- 
ever, under the authority, advice, and direction of thèse answering 
défendants, as the heirs of William D. Kelley. And that the business 
was so continued and carried on in the name of the Exchange Bank 
of W. D. Kelley, in the interest of, and on bebalf of, his estate, and 
not otherwise. That the plaintifl and ail other creditors so dealt with 
it. That none of the défendants ever acquired any interest in it, or 
carried it on in their behalf, as co-partners or otherwise, but for 
and on behalf of said estate, with the kno^ledge and consent of the 
plaintiff, and of other creditors of W. D. Kelley. That the continued 
prosecution of tbe business did not resuit in loss or injury to said 
estate, or the creditors thereof. None of its property or assets bas 
been lost or misapplied, but ail of it remains intact in the hauds of 
the administrator of the estate, except what was applied to paying 
debts. In the process of managing and settling the banking business 
as aforesaid, the liabilities of the bank were reduced to the estent 
of over 140,000, of which amount défendants contributed ont of their 
own private means over |9,000, the balance coming from the assets 
of said estate; aU other debts of said Kelley, amounting to about 
116,000, having been paid by thèse answering défendants, excepting 
a debt of |50,000, which was abundantly secured by a pledge of prop- 
erty, and by the individual indorsement of thèse answering défend- 
ants. 

The défendants further answer that the certificates of deposit sued 
upon were flUed out by their co-defendant, Joshua F. Austin, who, 
"acting for and on behalf of said estate as aforesaid," signed the 
name, "Excbange Bank, by A," tbereto. Each certiâcate upon its 
face purported to be, and was, upon the Exchange Bank of W. D. 
Kelley, and the plaintiff received the same as an obligation against 
the estate of said Kelley, and not otherwise. 

The défendants further aver tiiat the certificate of deposit for 
|1,250, in the flrst cause of action mentioned, was given in renewal 
of a former one for a like amount issued by said Exchange Bank 
on the 5t-h day of April, 1887, long prior to the death of William 
D. Kelley, for money at that time deposited in said bank, and for 
no other considération. The certifloaite of deposit for |2,500 set 
forth in the second cause of action, it is averred, was given for part 
of the balance due plaintiff from said Exchange Bank on the Ist 
of April, 1893, of a running aooount kept by said bank of money 
deposited and checks paid, which account commenced years be- 
fore the death of William D. Kelley, and was from time to time 
balaneed on the books of said bank. On Ootober 2, 1891, — the date 
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of the death of said William D. Kelley,— the amount due the plain- 
tifE was 11,407.70. 

For answer to the third cause of action, the défendants admit 
that the balance claimed by the plaintifE is èorrectly stated, but 
say that it arises from the running acoount referred to above, and 
is the balance of depgsit account made after the death of William 
D, Kelley, wlth the same understanding as to the relations of the 
défendants to the estate, and the carrying on of the business, as is 
hereinbefore set forth. 

The défendant Joshua P. Austin dénies that he was a partner 
with the défendants, or that he ever, in his own behalf, or in con- 
nection with his co-defendants, executed or delivered to plaintiff 
the certiflcates of depûsit mention ed in the pétition, or either of 
them, or received deposits, or réndered to the plaintiff an account 
of deposits, as alleged in the pétition. He further dénies that he 
ever had any interest in the busitiess, either before or after the 
death of William D. Kelley, or any connection therewitb, other 
than as clerk and bookkeeper acting under the employment, and 
by the direction, of others. 

Plaintiff, by reply, puts in issue each and every material averment 
of new matter by the défendants. 

There is no évidence of any contract or arrangement such as is 
set up by the défendants, and binding upon the estate. There was 
no one authorized to so bind the estate. W. D. Kelley died in- 
testate. No administràtor of his estate was appointed until June, 
1893, — long after the défendants had taken charge of the bank, 
and entered upon the conduct of its business. No adminisitrator 
would hâve had authority, on behalf of the estate, to enter upon 
such an arrangement as pleaded. An exécuter, even, would be 
powerless to bind any one but himself by such an arrangement, 
unless specially directed and empowered by the will of his décè- 
dent. In Childs v. Monins, 2 Brod. & B. 460, two executors gave a 
promissory note to the plaintiff, in the following words: "As ex- 
ecutors of the late T. T., we severally and jointly promise to pay to 
N. 0. the sum of £200, on demand, with lawful interest for the 
same." The court held them personally liable, upon the ground 
that "the promise, from the circumstance of interest being added. 
[as it was in each of the certiflcates of deposit in this case], nec- 
essarily imported a payment at a future day, and an exécuter prom- 
ising to pay a debt at a future day makes it his own." 

The principle upo which this ruling is based is well stated in 
Austin V. Munro, 47 N. Y., at page 366, as follows: "An executor 
may disburse and use the funds of the estate for purposes author- 
ized by law, but may not bind the estate by an executory contract, 
and thus create a liability not founded upon a contract or obliga- 
tion of the testator." 

Counsel for défendants, admitting the gênerai rule as stated, 
claim that the facts in this case bring it within exceptions recog- 
nized in the following cases: In De Valengin's Adm'rs v. Duffy, 
14 Pet. 290, 291, where it was held that whatever property or money is 
lawfully recovered or received by the executor or administràtor 
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after the death of his testator or intestate, in virtue of bis repré- 
sentative character, he holds as assets of the estate, and is liable 
tberefor, in such représentative cbaracter, to the party who has a 
good title thereto. In that case there was no question that the 
money receiyed by the administrator was money due the estate of 
the intestate. The case, therefore, does n»t apply. For hère it is 
denied that the estate had anything to do with the business from 
which plaLntifiE's claim arose. 

In Wall V. Kellogg's Ex'rs, 16 N. Y. 385, it was held that execu- 
tors, who, under a power of sale, conveyed land of which their testator 
was in equity a mère trustée, were liable, as executors, to the person 
having the équitable title to such land, for the damages sustained 
by him, to the extent of the purchase money received by them. The 
court held that. the estate, having had the beneflt of the considéra- 
tion money received on the sale, was equitably chargeable with the 
amount so received. This case establishes no exception of beneflt 
to the défendants. 

Howard v. Powers, 6 Ohio, 92, raised only the question of mis- 
joinder where there was a oount upon indebtedness and promise by 
the administrator, as such, joined with one upon an indebtedness 
and promise of the intestate. The court was of opinion that the ad- 
ministrator had no ground to object against a recovery of him in his 
représentative character; that the judgment should hâve been 
against him in his individual character. 

The holding in Arbuckle v. Tracy, 15 Ohio, 432, — that if notes be 
delivered to an executor to indemnify the estate against a liability, 
where the testator was a surety only, such notes, and the money eol- 
lected on them, are not the property of the estate, and the estate is 
not liable for the misconduct of such executor in respect to such notes 
and money, but is a trustée for the person delivering the notes, and 
he alone is responsible for a faithful application of the money col- 
lected, — states a proposition not in any sensé an exception to the gên- 
erai rule above quoted. 

Conger v. Atwood, 28 Ohio St. 134, is also cited. There the ad- 
ministrator had collected rents, to which the widow was entitled un- 
der a statutory aUowance, and appropriated them to the payment of 
debts due from his intestate. TÎie court held that she might elect 
to charge him either in his personal or représentative character, and 
that, in an action against him in his représentative character, he 
could not defeat a recovery on the ground that he was personally 
liable therefor. I am unable to see that this applies as an exception. 
Nor does Thomas v. Moore, 52 Ohio St. 200, 39 N. E. 803, in which 
the rule stated in Austin v. Munro, 47 N. Y. 360, 366, as hereinbefore 
quoted, is cited with approval, and it was held that executors and 
administrators are personally liable for the services of attorneys by 
them employed, and their contracts therefor do not bind the estate, 
although the services are rendered for the beneflt of the estate, and 
are such as the executor or administrator may properly pay for, and 
receive crédit for the expenditure in the settlement of his accounts. 
The court cited with approval the rule stated in Woerner, Adm'n, 
§ 515, that "the administrator can be allowed crédit only for counsel 
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fees wMch he has actually paid, and no more tiian is reasonable com- 
pensation for the services rendered to the estate, no matter wbat 
the administrator has actually paid or contracted to pay; and the 
burden is on him to prove the necessity and value of the services." 

This décision is in perfeot hannony with. the gênerai rule. But it 
is insisted that the plaintiff is not entitled to recover for the certifl- 
cate which is the basis of the fipst cause of action, because it was 
a renewal by the défendants, after the death of W. D. Kelley, for a 
oertiflcate issued in his lifetime. The testimony is that a few days 
after the death of W. D. Kelley the certifleate issued by him was 
brought in by the plaintiff, indorsed by the défendants, interest paid 
up to October 5, 1891, and there was a renewal for six months. On 
the 14th of October, 1891, the original certifleate was taken up, and 
the certifleate sued upon was given in lieu of it. But that, under 
the authorities cited, did not create any exception. See Childs v. 
Monins, cited supra. See, also, Winston v. Young, 52 Minn. 1, 53 
N. W. 1015, where it was held that the payment of money, at the 
request of an exécuter, to relieve the estate from an ineumbrance, 
does not create a debt allowable and payable, as such, out of the 
estate. The court in that case said, with référence to fhe représen- 
tations made by the exécuter in connection with his request, that so 
far as they eontained any assurance that, if the plaintiff paid the 
money, it could be repaid to her as a debt or claim against the estate, 
it was a représentation of law, upon which an action for deceit could 
not be predicated, for plaintiff is presumed to hâve known the law 
as weU as défendant. The suprême court of Minnesota, in Ness v. 
Wood, 42 Minn. 427, 429, 44 N. W. 313, recognized as well estab- 
lished the gênerai rule that an executor or administrator cannot bind 
the estate he represents by any new contract he may make for it. 
The court held that if he borrows money for the purposes of the 
estate, and dévotes it to the payment of debts due, or if he contracts 
for services which are actually rendered. valuable and important to 
the estate, or if he exécutes a deed, in his représentative capacity, 
containing covenants which fail, he is individually liable, and judg- 
ment must be against him personally; the estate is not bound. 

The court of appeals of New York, in Schmittler v, Simon, 101 N. 
Y. 557, 5 N. E. 452, held that neither exécutons nor administrator» 
hâve power to bind the estate represented by them, through an ex- 
ecutorj' contract, having for its object the création of a new liability, 
not founded upon the contract or obligation of the testator or intes- 
tate. They take the personal property as owners, and hâve no prin- 
cipal beyond them, for whom they can contract. The title vests in 
them for the purposes of administration, and they must account, as 
owners, to the persons ultimately entitled to distribution. 

See, also, Kingman v. Soûle, 132 Mass. 285, where the court said: 

"The gênerai rule is that an executor can make no contract wblch shall 
bind the estate of his testator by a new promise. If he borrow money foi- 
the purposes of the estate, and dévote it to the payment of debts due; If 
he contract for services, valuable and important to It, which are rendered,— 
he alone Is liable therefor, and it will be for the probate court to détermine 
whether he shall be allowed in his aecounts compensation for the liability 
he has incurred." 
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: lia tiia^ case the ccnirt said thatj while the estate was bound for 
the charges of the funeral incurred by request of the executor, if a 
promissory note were giyen by the executor the estate would aot 
be liable upon it. 

The suprême court of Alabama in Vanderveer v. Ware, 65 Ala. 
607, held that: 

"Bxecutors and adminlstrators, even vhen conti-acting for matters neces- 
sary to the exécution of their trusts, do not blnd the estate they represent, 
but are indlvidually liable on such contracts. Suits against them must be 
Personal, and the judgment is de bonis propriis, and not de bonis testatoris." 

The court snggests that in such a case a court of equity would, if 
necessary, undertake to reach any personal assets which might re- 
main unadministered in the hands of a personal représentative, and 
subject them to liability for the claim, but the équitable remedy 
could not be applied at law. 

Also, Judge Daniel, in Fitzhugh's Ex'r v. Fitzhugh, 11 Grat. 300, 
construing the rule that contracta made with an executor or admin- 
istrator are personal, and do not bind the estate of the testator or 
intestate, said: 

"The représentative has no power to charge the assets In his hands by con- 
tracts originating with himself; nor can any other person reach the assets, 
for çlaims originating sinee the death of the décèdent, by suit against the 
représentative as such. For such contracts and claims the remedy is against 
the executor or administrator in his indivldual capaclty." 

In the course of his décision he quoted with approval LoveU v. Field, 
5 Vt. 218, where the court said: 

"The administrator cannot promise to bind the estate for goods furnished 
for the benefit of the estate. The promise is his own, and he is personally 
liable. He may make it on the crédit of the estate In his hands, but whether 
he has a right to pay out of the same dépends on Its receiving the sanction 
of the probate court." 

In Banking Co. v. Morehead, 116 N. C. 410, 21 S. E. 190, it was 
held that: 

"Where an executor exécutes a note, in his représentative capaclty, for 
money borrowed and used for the purpose of paying debts of the testator, the 
estate is not liable, but the executor Is personally liable therefor; and this is 
so notwithstanding the fact that the lender knows for what purpose the money 
was borrowed, and how it was used. In such case the executor takes the risk 
of being reimbursed the amount of the note out of the assets of the estate on 
thé final accounting." 

In the case of Farhall v. Farhall, 7 Ch. App. 123, decided in 1871 
oniappeal from a décision of Vice ChanceUor Bacon, the executrix 
of a testator kept an executorship aocount with a bankj and, having 
a power under the will to mortgage the real estate in aid of the per- 
sonalty, she deposited with the bank the title deeds of part of the 
testator's real estate as security for the balance. The account was 
considerably overdrawn by the executrix, and the moneys, to a great 
extent, misapplied, but without the bank having notice of the mis- 
application. The security having proved insufflcient to pay the bal- 
ance, the bank applied to prove as créditer against the testator's es- 
tate for the différence. The court (Lords Justices James and Melish 
ëadh flling an opinion) held that the bank was not entitled to prove, 
for the reason that a person cannot, by oontract with an executor, 



KELLÉY V. KELLEY. 427 

acquire a right to proTe as a creditor agaiiist the estate, though the 
executor has power to give him a lien on spécifie assets. 

Tliese cases apply also to the proposition urged, that the business 
was carried on for the beneflt of the estate, and tiiat the proceeds of 
the business were applied largely to discharging debts of the estate. 
It is also contended that the plaintiff agreed with the défendants 
that the business should be carried on for the beneflt of the estate, 
and that they should not be personally liable. This contention is 
not borne out by the évidence. There is testimony tending to prove 
that the plaintiff knew that the business was carried on for the bene- 
flt of the estate, and that, after the administrator was appodnted, 
he handed his bank book to him, and, when he saw that the adminis- 
trator had allowed the balance thereby shown to be due him as a 
claim against the estate, looked at it, took the book, and went away, 
without mailing any objection. This was after the f allure of the 
bank, and after, aceording to the testimony of the plaintiff, he had 
made a vain attempt to obtain from the défendants security for what 
was due him. He testifies that défendant Austin, the administrator, 
told him the best thing he could do was to bring the claim down, 
and hâve it allowed. But the présentation and allowance did not 
operate to release the défendants. This évidence is not sufScient to 
establish the contention made for the défendants, nor to relieve them 
from Personal liability. The plaintiff testifled that he loaned Eis 
money to the défendants ; that he supposed they were the Exchange 
Bank; that he was not doing business with any one else; that they 
were the ones who wanted to borrow the money; that he knew their 
father was dead, and that he could not borrow it; that défendant 
Lindsey Kelley told Mm that the bank was ail theirs, as their father 
was dead and there were no other hoirs, and they considered the 
bank better than it was, because their property was bound for it, as 
weU as their father's. The défendants are the sole hoirs of W. D. 
Kelley. The title to ail his real estate vested in them upon his de- 
cease, subject only to the debts of the estate, and the do<wer of the 
widow, who died shortly afterwards. They were also beneficially 
interested in the personal estate, and, after the death of their mother, 
were the sole beneflciaries, subject to the liabilities of the estate. 
At the time of the alleged contract or agreement there was no ad- 
ministrator, and the défendants themselves were, with their mother, 
sole parties in interest. They were therefore ail the time neeessa- 
rily acting on behalf of themselves, and for their own interests. The 
theory of the défense seems to be that the estate, without any ad- 
ministrator, is to be treated as a légal entity, and as the principal 
in a transaction conducted entirely between the défendants and the 
plaintiff, — the défendants, it is claimed, having the right and power 
to deal on behalf of the estate, as principal, with the plaintiff, so 
as to realize whatever profits might be maAe, and avoid liability 
for whatever losses might be incurred. This theory ignores the 
fundamental proiwsitions that an agency can be created only by the 
will of the principal, or by opération of law, and that one who," hav- 
ing no principal, assumes to act as agent, is to be treated as him- 
self the principal. There is, in my opinion, no merit in the défense. 
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The judgment will be for the plaintiff against tte défendants Lînd- 
sey Kelley and Ironton A. Kelley. It is net established that the 
défendant Joshua F. Anstin was a partner. The judgment, as to 
him, will be in bis favor. 



AMERICAN DRBDGING CO. r. WALLS. 

(Circuit Court o£ Appeals, Third Circuit January 10, 1898.) 

No. 3. 

Mastbb and Servant — Dbpeotivb Appliances — Assumption of Risks. 

A workman -who, for several weeks, bas gone daily upon an uncleated 
incllneâ table to oll the machinery, wlthout complalning of the want of 
cleats, assumes the obvions risks resulting from their absence, upon the 
négligent startlng of the machinery by a fellow servant. 

In Error to the Circuit Court of the United States for the Eastern 
District of PennsylTania. 

This was an action by Joseph H. Walls against the American 
Dredging Company to recoTer damages for personal injuries. In the 
circuit court verdict and judgment were given for plaintiËE, and the 
défendant sued ont this writ of error. 

Joseph T. Bunting, for plaintiff in error. 

Harrey K. Newitt, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

DALLAS, Circuit Judge. The plaintifE below (défendant hère) 
brought bis action to recover damages for personal injury sustained 
while he was in the employment of the défendant below. When the 
accident happened he was upon a certain "inclined table" on board 
the steam dredge Republic, for the purpose of oiling a part of the 
machinery. While thus lawfully there, he fell, and bis right hand was 
caught in the mechanism and severely injured. He averred in bis 
statement of daim that the disaster was occasioned by the négligence 
of the défendant, in that the said table "had no cleats or other applian- 
ces thereon to protect persons lawfully there from falling and injuty, 
[and] the said master of said dredge, in violation of his duty, negligently 
caused the machinery of said dredge to be put in motion, and the 
said dredge to roU." The plaintiff proceeded in aocordance with this 
allégation, and adduced évidence in its support. The learned judge, 
however, held — and in this he was clearly right — that the person who 
caused the machinery to be put in motion was the plaintiff's fellow 
servant, and that, therefore, for any négligence of his there could be 
no recovery; but he declined to charge, as requested, that, "under 
ail the évidence in this case, the verdict of the jury must be for the 
défendant," and in this we think there was error. It is not clear that 
the act of putting the machinery in motion should not be regarded 
as the sol.e cause of plaintiff's injury. But for that act the plaintifî's 
situation would not hâve been a dangerous one, and the accident 
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would not hâve happened. He testified: "If the macliinery had not 
been started, my hand would not hâve been hurt, because there would 
hâve been nothing there to hurt it." How then can it be said that 
the alleged faulty construction of the table contributed to produce 
that hurt, and that the movement of the machinery was but one of 
two concurrent causes of the harmful resuit? This question is, at 
least, not free from difficulty; but it need not be answered, for our 
judgment does not dépend upon its solution, but rests upon the ob- 
jection to the plaintifE's asserted right of action, which wUl now be 
considered. 

The plaintiff was a man 22 years of âge. He had been working on 
this dredge for upvpards of 6 weeks when he was hurt. He had been 
very frequently upon this table. There were not, at any time, any 
"cleats" upon it; and this, of course, was well known to him. The 
fact was as obvious to him as it could possibiy hâve been to the de- 
fendant. The risk attendant upon being there with the machinery 
in opération was palpable, and, moreover, his attention had been ex- 
pressly called to it. He had been directed to work there when the 
machinery was still. That he intended to conform to this direction 
upon the occasion in question, as he had previously done, and that the 
machinery was carelessly put in motion, may be conceded; but for 
this carelessness of a fellow servant the common master is not re- 
sponsible. Wl^at, then, remains upon which liability on the part of 
the défendant can be predicated? Onlv this: that, perhaps, it was 
its duty to provide means for the protection of the plaintiff against 
possible négligence of one of his co-employés. But, if this, too, as a 
gênerai proposition, be accepted, yet the facts of this case require its 
qualification, under the established rule that the employed assumes ail 
those risks which are incident to his employment, and which are 
patent and obvious. The absence of cleats, the possibility of the ma- 
chinery being negligently set in motion, and the conséquent danger, 
were too plainly évident to admit of question as to the knowledge 
and compréhension of them by a person of mature years and of sev- 
eral weeks' expérience. The plaintifl never complained that no cleats 
were upon the table. If he had done so, it is probable his complaint 
would hâve been heeded; and after having, every day, and four or 
flve times a day, gone upon the table without them, and without ob- 
jection, his charge that the défendant owed him a duty to put them 
there seems to us to be most unreasonable. It cannot be sustained 
under the authorities. The many cases which show this need not be 
cited. Those referred to in the opinion of the court in Southern Pac. 
Co. V. Seley, 152 U. S. 145, 14 Sup. Ct. 530, will Sufflce. In that case, 
"the theory upon which the plaintiiï proceeded in the court below 
was that Seley lost his life by reason of the négligence of the défend- 
ant, a railroad company, in using in its switches what is called an 
•unblocked frog.'" And the suprême court, after cdting with ap- 
proval several décisions of the courts, state and fédéral, in cases some of 
which closely resemble the présent one, held, reversing the court below, 
that, inasmuch as Seley, knowing, as he did, the character of the 
frog and the liability of being caught in it, yet persisted in exposing 
himself to an obvious danger, no other conclusion was warranted than 
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that he took the risk of the work in which he was employed. The 
like condusion is, we think, necessary in the présent case. The judg- 
ment bf the court below is reversed. 



SIGAFUS V. POKTER et al. 
(Circuit Court of Appeals, Second Circuit January 8, 1898.) 

No. 10. 

1. Tbial— Motion to Dismiss— "Waivbe. 

A défendant, by introduelng évidence, waives a motion to dlsmiss, made 
at tlie close of plalntifE's case. 

2. Appbal — Revibw— Motion Fon New Trial. 

Orders denying motions for new trial are not revlewable in the fédéral 
courts. 

3. PbATJD— PaLSE REPBESBiNTATIONS— LiABILITY FOR. 

One maklng false représentations to Induce the purchase of property Is 
equally liable therefor whether he owns the property or not, and whether 
the représentations are made directly to the purchaser, or to one actlng 
In his Interest, and who reports them to hlm. 

4. Same— Action — Parties. 

Purchasers of property, who acted in the matter for themselves and 
others, the plan which was carried out being to form a company to 
whlch the property should afterwards be transferred, may sue in behalf 
of themselves and ail others in Interest to recover for false représenta- 
tions induclng the purchase. 

5. Appeal— Objection to Evidence — Sufficibnct. 

An objection to the testlmony of an expert witness as to the quality 
of ore produced by a mine as "incompétent, irrelevant, and Immaterial" 
is too gênerai to support a spécifie asslgnment of error on the ground 
that it had not been shown that the witness was at the mine at the par- 
tlcular time inquired about. 

6. Samb — Qualification op Expert. 

A rullng admltting the testlmony of an expert over a gênerai objection 
wlll not be revlewed because a subséquent cross-examlnatlon showed the 
witness to be incompétent, where no request to examine as to hls com- 
petency was made by the party objecting, and no motion was made to 
strike out hls évidence after the cross-examlnatlon. 

7. Evidence — Fraudulekt Représentations — Lettbbs. 

Wliere plaintlffs clalmed that they were induced to purchase property 
by false représentations made by défendant to one acting in their behalf, 
letters from such person were admissible to show the communication to 
them of such représentations. 

8. Samb— Pabol Evidence to Vart Writing— Limitation op Rulb. 

The rule that paroi évidence is inadmissible to vary a sealed contract 
is limlted to actions between the parties or thelr prlvles, and a thlrd 
person suing one of the parties may sliow by the testlmony of the other 
that such an Instrument does not represent the real contract between the 
parties thereto. 

9. Circuit Courts of Appbal— Certification op Questions— Décision. 

A circuit court of appeal wlll not withhold a décision of other ques- 
tions presented for revlew in a cause because on one out of many it 
désires the opinion of the suprême court. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action by Dudley Porter and others against James 
M. Sigafus to recover damages for deceit. There was judgment on a 
verdict for plaintiffs, and défendant brings error. 
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« 

Tbis cause cornes hère on writ of error to review a jîidgment In favor of 
the défendants in error, ' who were plaintiffs below, against the plaintiff in 
error, who was défendant below. The judgment was entered upon the ver- 
dict of a jury. The action is one to recover damages for deceit by défend- 
ant inducing the purchase of a gold mine (real estaite, Improvements, plant, 
and mining rights) by the plaintiffs. Mnch testimony was taken, and the 
court left it to the jury under Instructions that It was Incumbent upon the 
plaintiffs to establish that the défendant had been the author of fraudulent 
représentations or fraudulent concealments in respect to material matters 
aflecting the value of the property; that it was the fraud which induced 
the contract, and that, but for it, the purchase would not hâve been made. 
The jury were further charged that "the measure of damages In actions of 
thls nature is the différence between the value of the property as it proved 
to be and as it would hâve been as represented." The facts material to the 
asslgnments of error sufficiently appear in the opinion. 

Edmund Wetmore and Joseph H. Choate, for plaintiff in error. 
Albert Stickney, for défendants in error. 

Before LAOOMBE and SHIPMAN, Circuit Judges, 

LACOMBE, Circuit Judge. Out of the 32 assignmenta of error, 
30 hâve been supported by argument in this court. They may be ar- 
ranged in 17 groups, and are hereinafter discussed. 

1. The exception reserred to the court's déniai of the motion made 
at the close of plaintiffs' case to dismiss the complaint is of no avail. 
By not resting on his motion, and by thereafter offering his own 
évidence, the défendant waived.his motion. Kunlde v. Burnham, 
153 U. S. 222, 14 Sup. Ct. 837. This disposes of the twenty-first as- 
signment of error. 

2. Orders denying motions for new trials are not reviewable in the 
fedetal courts. Railroad Co. v. Fraloff, 100 U. S. 24. This disposes 
of the twenty-ninth, thirtieth, thirty-flrst, and thirty-second asslgn- 
ments of error. 

3. Exception was duly reserved to the refusai of the court to dis- 
miss the complaint at the close of the testimony, and is properly pre- 
sented hère by assignment of error. To understand and dispose of 
this exception it will be necessary to some extent to set forth the 
facts. Défendant practicaUy owned the mine, and had owned it for 
some time, and there was évidence tending to show that he wanted 
to sell it. Some time in May, 1893, one GrifQth met défendant, and 
told him he lïnew of some people in Los Angeles to whom he thought 
the property could be sold. Thereupon a contract was made be- 
tween them in f orm oalling for the sale of the property to GrifSth 
for a sum named therein. GrifQth was unable to sell the mine to 
thèse parties, and notifled défendant to that effect, whereupon this 
contract terminated. On July 5, 1893, défendant and Grifiith entered 
into a second contract under seal, whereby défendant agreed to sell 
and convey the property to Grifiith for f 230,000. On Augusit 24, 1893, 
they entered into a third contract, also under seal, referring to the 
second contract, and to the fact that time was not of the essence of 
such oontraol, and providing that, in considération of Grifiith agree- 
ing to make, time the essence of said contract, défendant would sell 
and convey, and Grifiith pay the $230,000, on or before January 1, 
1894. It reserved to défendant the right and privilège at any time 
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before January 1, 1894, to sell the property at not less than $230,000 
(1115,000 cash at 30 days), in which event he would pay Griffith $5,000. 
It was furtiier stipulated in the contract that Griffith should go imme- 
diately to New Orléans, and endeavor, as agent for Sigafus, to sell the 
property to parties named therein for |350,000, or such other priée 
as Sigafus might authorize GriiHth to accept. In the event of effect- 
ing the New Orléans sale Griffith was to hâve 10 per cent, as commis- 
sion. Subsequently to the making of this contract, Griffith succeeded 
in effecting a sale of this property to plamtiffs for $400,000. Before 
this sale was efEected, one Egan, a mining expert, had visited the 
mine, had seen Sigafus, had been furnished with what purported to 
be a report on the mine by another mining expert (Bumham), and 
had made an examiaation of the mine and of a mill run conducted 
while he and Sigafus were there. Griffith associated Egan and a 
Col. Platt with himself in the enterprise of selling the mine, the 
three to divide profits between them. Charles W. Morse was the 
flrst of the plaintiffs to hear of the mine, meeting Griffith, Platt, and 
Egan in Denver, in October, 1893, and there is évidence tending to 
show that it was in part upon his employment that Egan went to the 
mine to make his examination. Subsequently Morse brought the 
other two plaintiffs into the scheme, and, after receipt of Egan's re- 
ports, oral and written, as to the mine, they, on December 28, 1893, 
completed the purchase for the price named, $400,000. The complaint 
avers that previous to December 28, 1893, défendant, through Griffith, 
entered into negotiations with plaintiffs for a sale to them of ^id 
mine, and plaintiffs entered into negotiations for the purchase of 
said mine, and thereupon, and in the course of said negotiations, the 
défendant falsely and fraudulently, and with intent thereby to deceive 
and defraud, made certain false représentations, etc., specifically set 
forth in the complaint; that thereafter, and on December 28, 1893, 
plaintiffs, believing said représentations to be true and correct, and 
relying thereupon, and induced thereby, purchased said mine. In 
support of the motion to dismiss it is contended that there was no 
proof sufficient to go to the jury that Griffith was in any way the 
agent of the défendant to sell the mine; that it appears that the 
relation was that of vendor and vendee, and that plaintiffs' sole con- 
tract was with Griffith. Also that at the time of Egan's visit to the 
mine there was no relation existing or intended between the plaintiffs 
and Sigafus. In reply to this it might be sufficient to say that an 
action for false représentations will lie against the falsifier, whether 
the sale thereby induced is of his own property or of another's. The 
court accurately expressed the theory upon which recovery was had 
in the charge to the jury: 

"The plaintiffs claim that they were Induced to make the purchase In con- 
séquence of false représentations made to and fraudulent devices practiced 
on Egan by the défendant, while Egan was mailing the examination of the 
property, whereby Egan was led to believe the Bui-nham report to be true, 
and other facts to be true, afterwards Incorporated into a report made by 
himself; that the défendant practiced thèse frauds on Egan, îtnowing him to 
be acting in the interest of prospective purchasers, and expectlng that he 
might mislead them by givlng them Incorrect information contained in the 
Burnham report and his own report about the property; that Egan did give 
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the CTroneous Information to the plaintlffs, did corroborate to them the state- 
ments in the Burnham report; and that the plalntiffs, relying upon the truth 
of the variouB facts stated In that report and in Bgan's report, purchased 
the property. If the jury flnd thls theory to be establlshed by the eyidence, 
the défendant is responsible to the same extent that he would be if he had 
personally misrepresented the facts to the plaintifEs, and personally misled 
them by fraudaient practices." 

There was no objection taken or exception reserved to this part 
of the charge. Had défendant at the trial insisted that the case 
thus submitted to the jury was variant from that set ont in the 
complaint (and we do not now décide whether it was or not), the 
complaint might hâve been amended to conform to the proof; 
and, indeed, such amendment might now be made, if it were neces- 
sary. But there was abundant évidence to sustain the verdict 
upon the theory that Sigafus was in fact undertaking to sell his 
own mine through the agency of Grifiith. He held the title until 
the plaintiffs paid the money. The testimony fairly warrants the 
inference that when he made the contract of sale to Grifflth (which 
he hùnself in liis testimony refers to as a bond, — ^folio 892) he knew 
that G-rifiQth had no money to buy the mine with, and that the con- 
tract would be valueless and void, as the earlier one was, unless 
GriflSth found some real purchaser in Los Angeles, or New Orléans, 
or the East, or elsewhere. There was testimony in the record, quite 
sufïicient, if the jury believed it, as they did, to indicate that Siga- 
fus had very good reason for keeping his own personality as much 
as possible in the background when the mine was to be offered for 
sale to a bona ûde purchaser. GrifSth testiÛed that on the day 
he left the mine, after the last contract» was made, to look for a 
purchaser, Sigafus told him he could sell the property on the best 
terms possible; that he (Grifiith) told Sigafus that he could not get 
ail the money down as his contract called for, but that he believed 
"thèse people hâve money, and told him about a telegram Colonel 
Egan had sent to Morse. He [Sigafus] said, make the best terms 
possible, and he would stand by it." It would hâve been manifest 
error to take the case from the jury in the face of such évidence, 
and, if défendant wished to hâve the attention of the jury more 
speciflcally directed to his theory of whait the proof showed, he 
should hâve asked for instructions. 

A further ground on which motion was made to dismiss was that 
"there was no relation between the plaintifE Morse and Colonel 
Egan at the time of Earan's examination of the mine that would 
enable Morse, any more than the other plaintiffs, to hold the de- 
fendant liable for the statements made to Egan." It will be a 
sufBcient reply to this proposition to refer to the testimony oî 
Morse, Griffith, and Egan to the effect that Egan went to the mine 
to make his examination upon the emnloyment of Morse and Platt. 

The other propositions advanced in support of the motion to 
dismiss deal with the évidence generallv. it being contended that 
there was no proof of false and fraudulent représentations made by 
défendant with intent to induce the sale, which were material, and 
were relied upon by plaintiffs. It would be a waste of time to 
enter into any discussion on this branch of the case. 
84 F.— 28 
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Wliat crédit was to be given to the story of particqlar witnessea, 
how satîsfactory migh.t be the explanations offered of some of dé- 
fendantes lëtters, were questions for the jury to pass upon; but to 
contend, in the face of the évidence of Doran and his wife, of Egan, 
Morse, and Hobson, and of the cross-examination of the défendant 
himself, that there was no évidence to go to the jury, is preposter- 
ous. There was no errop, therefore, in denying the motion to dis- 
miss. This disposes of the twenty-fourth assignment of error. 

4. Défendant excepted to so much of the charge as instructed 
the jury that, "if défendant authorized Griffith or Egan to use the 
Burnham report for the purpose of influencing prospective purchas- 
ers," etc., "plaintiflfs are entitled to recover," on the ground that 
there was not sufScient proof to go to the jury that défendant au- 
thorized either Grifûth or Egan to use sttoh report for such purpose. 
If it be assumed that GrifiQth was in reality defendant's agent to 
sell, and, as bas been shown, there was évidence tending to estab- 
lish that relation, it would be a perfëotly fair inference that, when 
Sigafus gave him the Burnham report, he expected and intended 
that it should be used to help the sale. But we need not even make 
this assumption. There was abundance of évidence tending to 
show that the Burnham report which was put into Egan's posses- 
sion came originally from Sigafus through Griffith ; , that, when he 
came to the mine, Egan told Sigafus that he was to make an ex- 
amination for Morse and others, and that one purpose of the exam- 
ination was to verify the Burnham report; that they (Egan and 
défendant) had subséquent interviews, in which this report was 
referred to, and Sigafus steted that certain parts of it were correct. 
The exception is wholly wîthout merit. This disposes of the twen- 
ty-fifth assignment of error. 

5. Plaintiffs , sued in behalf of themselves and their associâtes 
jointly interested and aâsociated with them in the enterprise. The 
évidence shows that from the beginning what they contemplated 
was the formation of a company to which the mine should be 
turned over, and which sihould be oomposed of such of their friends 
as might be inclined to take an interest in the enterprise; and that 
a number of persons other than plaintiflEs, some prior and some 
subséquent to the consummation of the sale, signed a subscription 
paper, which pledged them to take and pay for the respective inter- 
ests therein set fortà. Although the plaintiffs were the only per- 
sons appearing at the final transfer of the property from. défend- 
ant, the real parties in interest were those who had thus united in 
the purchase, and we know of no reason why, under section 449 
of New York Oode of Oivil Procédure, suit could not be nmintained 
by the plaintiffs, with whom the negotiations were had, and to 
whose agent the représentations were made, to recover the entîre 
damages, which, when received, they would hâve to distribute 
ratably among their associâtes. This disposes of varions excep- 
tions to the admission «f évidence, and to the charge and refusais 
to charge, which are set forth in the twelfth, thirteenth, and twenty- 
seventh assignments of error. 

6. Exception was taken to testimony given by some of plaintiffs' 
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witnes«!es tending to show a falsification by one Cheatham of the 
mill run which was had as part of Egan's examination, on the 
ground that Cheatham's aots were not sufficiently connected with 
défendant. Cheatham was defendant's foreman of the mine, in- 
troduced by him to Egan as the man who would "give him every 
assistance in his power." Défendant was himself présent and 
overseeing whatever was going on while Egan was there. The 
falsification of the mill run was acoomplished in part by bringing 
up from the levels some sackfuls of peculiarly rich ore, which had 
been mined before; and there was direct évidence, fortified by let- 
ters of the défendant, tending to show that that ri©h ore was put 
in those sacks. and laid away, by his express direction, "to be used 
in case prospective buyers exacfed a mill test." There was also 
direct évidence tending to show that Sigafus himself falsified this 
same mill run by throwing in valuable spécimens of rich ore not 
brought up from the workings while the mill run was going on. 
Naturally enough, Cheatham testifled that he did not falsify the 
mill run, and Sigafus that he did not direct or authorize Cheatham 
to do so, but there was sufificient in the case to warrant the jury 
in finding the converse to be the truth; and, thait being so, the évi- 
dence as to actual falsification under Cheatham's direction was 
admissible. This disposes of the flrst and second assignments of 
error. 

7. One James B. Doran, a witness called for plaintiffs, was asked 
this question : "Are you able to state with substantial accuracy the 
average richness of the ore in the Good Hope Mine in November, 
1893?" This was objected to as "incompétent, and as calling for 
an opinion." It is a subject as to which the opinion of experts is 
proper testimony, and Doran was certainly qualified to express an 
opinion, since he had been a practical miner for 24 years, having 
"done nearly everything from tool boy up to superintendency," 
and had been in charge at defendaiit's mine from August, 1889, 
till he fell sick, in August, 1893. It is now contended that his tes- 
timony should hâve been excluded, because it does not appear that 
he was in the mine after he was taken sick, in August. No such 
spécifie objection was made at the trial, and it is apparently an 
afterthought of counsel. Had it been duly taken, however, we are 
still inclined to hold the exception unsound. The évidence pretty 
clearly indicates that under Sigafus' methods of having the mine 
worked there was not much chance of any material change in three 
months, and, although there is no évidence to show that Doran was 
in the mine in November, there is no évidence to show that he was 
not, and, for aught that appears, he saw the ore which came ont of 
the mine, even if he did not go down into it after his sickness. in 
August. His opinion as to the value of the ore was admissible. 
What considération should be given to it was for the jury. We 
prefer, however, to put our décision as to this exception on the 
ground that the objection was not fairly called to the attention of 
the judge who tried the cause. The stock objection "incompétent, 
irrelevant, and immaterial" covers a multitude of sins, There is 
hardly an objectionable question but what can be classified under 
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one or other of thèse heads. Sometimes the real nature of the ob- 
jection is so plain that the gênerai phrase will be quite sufficieat to 
indicate it; indeed, it may be quite apparent without any state- 
njent of the grounds of objection at ail. But there are many other 
objections which rest upon some partieular theory of the case, or 
upon some single fact in proof, which a judge may readily forget 
in the course of a long and intrieate trial. It is only fair in such 
cases to require eounsel to state clearly to the trial judge on what 
ground it is that they object. Certainly it is not fair to aUow such 
a gênerai dragnet as "incompétent, irrelevant, and immaterial" to 
be cast over every bit of évidence in the case which eounsel would 
like to keep out, and then to permit eounsel, upon careful analysis 
of the printed narrative of the trial, to formulate some spécification 
of error not thought of at the time, and which, if seasonably called 
to the court's attention, might hâve been avoided or corrected. 
This disposes of the third assignment of error. 

8. An exception to the admission of a similar question to one 
Kingsbury as to the value of the ore in sacks is disposed of in the 
like manner. Incidentally it taay be noted that at the time the 
question was asked it appeared that Kingsbury was a miner of 
several years' expérience. No request was made to be allowed 
to cross-examine him as to his qualifications as an expert before 
taking the answer. Subséquent cross-examination developed the 
fact that he had never made an assay of this ore, nor pounded it in 
a mortar, nor panned it, — circumstances which are now relied upon 
to support the assignment of error. But no motion was made, 
after cross-examination, to strike out the évidence; and the point 
now raised was never called to the attention of the circuit judge, 
who, of course, ruled upon the original objection solely in the light 
of the testimony as it stood when the objection was raised. This 
assignment of error is also apparently au afterthought. This dis- 
poses of the fourth assignment of error. 

The fifth assignment was withdrawn on the argument. 

9. Objection was interposed to the entire déposition of Egan on 
the ground that "there is no évidence in the case that Egan repre- 
sented the plaintiffs, or that there existed at that time between 
Egan and the plaintiffs any engagement, or even any knowledge 
of each otlier." This objection was suffleiently disposed of by the 
évidence of Morse, Griflath, and Egan himself that the latter went 
to the mine to examine it on the employment and at the request of 
Morse. This disposes of the sixth assignment of error. 

10. Upon his direct examination Egan was asked: "What con- 
versation, if any; did you hâve with Sigafus as to the Burnham 
report?" Objection was taken on the ground that "there is no 
évidence thus far introduced in the case as to what the Burnham 

. report was." Whatever deflciency there may hâve been in the 
proof at the time this question was asked, there was abundant évi- 
dence before the case closed to warrant a flnding that the partieu- 
lar "report" as to which Egan had conversed with Sigafus was one 
sent out by the latter, containing additions to the original report, 
which additions included statements which defendant's eounsel on 



SIGAETJS V. PORTER. 437 

the trial admitted to be fabrications. The exception reserved is 
without ment. This disposes of the seventh assignment of error. 

11. The varions objections to testimony set fori;h in the eighth 
and ninth assignments of error are based on the proposition that 
Egan did not represent the plaintifEs. The remarks in subdivision 
4 of this opinion, supra, sufflciently dispose of them. 

12. The hypothetical questions put to the witnesses Egan and 
Olcott, which were framed so as to elicit testimony tending to 
show the value of the property had it been as plaintiffs' évidence 
tended to show it was represented, and its value as it really was, 
bave been carefully compared with the évidence, and, in our opin- 
ion, are fairly within the rule, which authorizes counsel to "assume 
the existence of any state of facts which the évidence fairly tends 
to justify." It might be that plaintifE would not succeed in con- 
vincing the jury that Sigafus was substantially the father of the 
altered and fabricated édition of the Bumham report which he sent 
out, and about which Egan testifles that he talked to him; but cer- 
tainly there was évidence tending to connect this édition with the 
défendant. And the "hypothèses" in the questions are in accord- 
ance with the statements in such report. Incidentally it may be 
noted that the jury apparently did not accept the valuation elicited 
by thèse questions, but rather flxed upon the price paid as a fair 
value of the property if it "had been as represented. This disposes 
of the tenth, nineteenth, twentieth, and twenty-third assignments 
of error. 

13. In view of the testimony already referred to, the objection re- 
served in the eleventh assignment of error that plaintiffs' Exhîbit A 
— the fabricated édition of the Burnham report which Egan had — 
was not sufadently identifled to warrant its being read in évidence, 
is without merit. 

14. Certain letters of Egan to Morse and Platt (including one to 
Eoberts, Platt's secretary) were put in évidence, to which défendant 
duly objected as "not binding on défendant, and as immaterial, irrele- 
vant, and incompétent." No claim is made that they were "binding 
on défendant." It is the other grounds of objection only that need 
be considered. The letters were written while Egan was conducting 
his examination at the mine. The action is to recover damages for 
false and fraudulent représentations alleged to hâve been made by 
défendant, and in reliance upon which représentations the plaintiffs 
purchased the mine. As matter of fact the défendant and plaintiffs 
never met (until the day title was passed). It is évident, therefore, 
that plaintiffs must show some conveyance of the représentations 
from défendant to plaintiffs. This they undertook to do by proving 
that Sigafus deceived Egan; that Egan, relying on Sigafus' misrep- 
resentations, made a most favorable report to his employers, upon 
the strength of which they bought. Manifestly, to do so they would 
hâve to establish two entirely sejyarate propositions, — one the misrep- 
resentations by Sigafus to Egan, and the other the reproduction in 
some form of those misrepresentations by Egan in his report to his 
employers. It is practically conceded that Egan's report was com- 
pétent, relevant, and material. No objection was interposed to its 
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réception. Supplemented by the testimony of plaintitfs, it teuded to 
show on what they relied when they dècided to purchase. Whether 
this report contained material misrepresentations, which were induced 
by fraudulent représentations or concealments of Sigafus, which mis- 
led Egan, was a question to be established by other proof ; but, when 
established, the chain of proof would be complète. The court cor- 
yectly charged the jury that, if they believed the plaintiffs "were influ- 
enced by Egan's corroboration of the Burnham report, and by his own 
report, then the important question is whether Egan was deceived 
and misled by the défendant and whether he [défendant] falsely rep- 
resented to him [Egan] the facts stated in the two reports." But, if 
Egan's "report" on the mine was admissible, it is difficult to see why 
thèse other written descriptions sent by him to his employer s of what 
he found there, and of what was the présent appearance and past 
history of the mine, are not equally so. It would be for the jury to 
détermine whether any material f aise statements in them were in- 
duced by fraudulent misrepresentations by défendant, relied upon 
by Egan. Any sentences in the letters not thus material or relevant 
might hare been excluded from the jury, had attention bcen called to 
them speciflcally; but, as a whole, eadi letter was admissible as a 
part of Egan's report to his employers, upon which there was évi- 
dence tending to show that plaintiffs relied in making their purchase. 
This disposes of the f ourteenth, flfteenth, and sixteenth assignments 
of error. 

15. Exception was reserved to testimony of the witness Wood that 
the two reports (Burnham's and Egan's) were submitted to the invest- 
ors. In view of the opinion already expressed, it is unnecessary to 
discuss this exception. Exception was also reserved to a question 
to the same witness whether he made any statements to them as to 
the contents of the papers, upon the ground that such statements 
were not brought home to défendant. Inasmuch as the witness re- 
plied that he could not recollect that he made any deflnite statement 
to them, any discussion of the sufflciency of the objection would be a 
waste of time. The answer was harmless. This disposes of the 
seventeenth assignment of error. 

16. It will be remembered that, in support of plaintiffs' contention 
that Grifflth was in reality the agent of Sigafus to sell the mine, Grif- 
flth was allowed to testify that on the day he lef t the mine, af ter the 
last contract was made, to look for a purchaser, "Sigafus told him he 
could sell the property on the best terms possible"; that he (Grifflth) 
said to Sigafus, "We cannot get ail the money down as my contract 
calls for, but I believe thèse people hâve money; and I told him about 
a telegram that Col. Egan had sent to Morse"; and that he (Sigafus) 
said, "Make the best terms possible, and he would stand by it." This 
was objected to as incompétent, and exception reserved. The ground 
of the objection is that plaintiffs could not, by the testimony of one of 
the parties thereto, vary the terms of a written contract under seal. 
If this were an action upon the contract under seal by Sigafus against 
Grifflth, or by Grifflth against Sigafus, there would be force in the 
objection that neither party could vary its terms by paroi testimony; 
but we know of no principle of law which precludes a third person, 



UNITED STATES V. B. L. GOODSELL CO. 439 

who is suing one of the parties to a sealed instrument upon a cause 
of action not arising upon such sealed instrument, from showing that 
the instrument wa^ in fact a mère device concocted to mislead out- 
siders dealing with. one or other of the parties to it, and not truly 
represeniing the relations between thèse parties. THiis disposes of 
the eighteenth assignment of errer, and the twenty-second was with- 
dmwn on argument. 

17. The only remaining assignments of error are the twenty-sixth, 
to so much of the charge as instructed the jury that the "measure of 
damages is the différence between the value of the property as it 
proved to be and as it would hâve been as represented," and the twen- 
ty-eighth, to the refusai to charge substantially that the measure of 
damages is the money plaintiffs had paid out for the mine, with in- 
tere«t, and any other outlay legitimately attributable to defendant's 
fraudulent conduct, less the actual value of the mine when plaintififs 
bought it. In view of the récent opinion in Smith v. Bolles, 132 U. 
S. 125, 10 Sup. et. 39, this court desires the instruction of the suprême 
court for its proper décision of the question arising upon thèse two 
assignments of error. A certiflcate in the form required by the act 
of March 3, 1891, bas, therefore, been prepared, and will be forwarded 
to the suprême court. The fact that instructions are thus desired 
as to a single question out of the many arising upon this writ of error 
affords no sufficient ground for withholding the décision of this court 
as to the other questions in the cause. Compton v. Eailroad Co., 31 
U. S. App. 486, 15 C. C. A. 397, and 68 Fed. 263. This opinion is there- 
fore placed on file, and, when instructions are received as to the ques- 
tion certifled, the cause will be finally disposed of. 
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(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 32. 

CusïOMs DuTiBs— JSTbw Tariff L.^w — Importation of Lemons. 

The act of August 28, 1894, provides that, unless otherwlse specially 
provlded, there shall be levied upon ail articles "imported from foreign 
countries or wlthdrawn for consumption" the rates of duty therein pre- 
scribed. An importation of lemons was entered a few days before the 
passage of the act, and, according to custom and the rulee of administra- 
tion of the port, were designated for examinatlon on the wharf. On Au- 
gust 29th the goods were examined there, having remained in the custody 
of the government up to that time, and were then sold by the importers. 
Seld, that they were dutiable under the new law. 

This cause cornes hère upon appeal by the United States from a dé- 
cision of the circuit court, Southern district of New York, afflrming 
a décision of the board of gênerai appraisers, which reversed the ac- 
tion of the collector of the port of New York in assessing certain boxes 
of lemons for duty. The facts appear in the opinion. 

Henry C. Platt, for the United States. 
W. Wickham Smith, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. The vessel contaiuing the lemons ar- 
rived at the port of New York on or prior to August 23, 1894. The 
goods were entered for duty on that day, and a written permit to land 
and deliver them was also issued on the same day, in due form, des- 
ignating the goods for examination on the wharf, which, under the 
rules of customs administration at this port, dispensed with the ne- 
cessity of their removal to the public stores or warehouses. On Au- 
gust 28, 1894, the tariff act of 1894, went into effect, supplanting the 
prior tariff act of 1890. On August 29, 1894, the goods were exam- 
ined, and the permit, on being presented to the examiner, was in- 
dorsed by him "Examined," wlth his initiais and the date. The lem- 
ons were sold by the importera on the wharf by auction, on August 
29, 1894, aoeording to the custom of împorters to sell lemons and 
other fruits on the wharf, on arrivai, without removal. It was cus- 
tomary to offer such goods for sale after, or at once on, the issue 
and receipt of the permit to land, and often bef ore actual examination 
of the goods, which generally took place on the wharf at the time of 
sale. The lemons in question took this course. The examiner in- 
dorsed his examination on the permit August 29, 1894, at the time 
of the auction sale on the wharf, according to the prevailing custom 
in dealing with goods of that character. The goods were never in 
bond in any warehouse, but came direct from the vessel to the wharf, 
where they were sold by the importera, as aforesaid. It is the prac- 
tice of the port, in the case of such goods, that the owner has no con- 
trol over them until the permit of delivery has been presented to the 
examiner and duly indorsed by him. The entry was stamped, "Paid 
Aug. 23, 1894," and also stamped, "Liquidated September 8, 1894," 
but no additionaJ duty was paid; the amount originally paid by the 
importer, on August 23, 1894, at the time of getting his duty-paid 
permit, being the same amount at which the duties were liquidated. 
The collector classifled and asaessed the lemons for duty under para- 
graph 301 of the act of 1890. The importers protested, claiming that 
their merchandise was dutiable under the lower rate of duty imposed 
in paragraph 216 of the act of 1894. 

The act of 1894 provides as foUows: 

"On and after the first day of August, eighteen hundred and nlnety-four, 
unless otherwise specially provlded for în this act, there shall be levied, col- 
lected and paid upon aU articles imported from foreign countrîes or with- 
drawn for eonsumption, and mentioned in the schedules herein contained, 
the rates of duty which are, by the schedules and paragraphs, respectively 
prescrlbed, namely." 

Inasmuch as this statute was not passed until August 28, 1894, the 
section above quoted is to be construed as if it read "on and after 
the twenty-eighth day of August." U. S. v. Burr, 159 U. S. 78, 15 
Sup. et. 1002. 

The phrase, "withdrawn for eonsumption," is a technical one, well 
known in customs administration. When goods arrive hère from 
abroad, they are entered either "for eonsumption" or "for warehouse." 
In the latter case they go into the public stores or a bonded ware- 
house, where they remain until the importer withdraws them for eon- 
sumption, by one or more separate withdrawal entries. Articles, 
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then, which are "withdrawn for consumption," are articles wliich, un- 
til the time of such withdrawal, were in public store or bonded ware- 
house, and tiie phrase in the âct as italicized above covers articles im- 
ported from forelgn countries on and after tbe date named, and arti- 
cles imported bef ore tbat date, but still remaining in public store or 
bonded warehouse on August 28, 1894. 

Technically, as the appellant contends, the lemons in question were 
never in bond in any public store or warehouse or other place, and 
were never "withdrawn for consumption" ; but none the less are they 
within the provisions of the section of the statute last quoted from. 
The question presented on this appeal has been practically deter- 
mined by the suprême court. The tarifE act of 1883 contained in its 
tenth section the following provision: 

"That ail imported goods, wares and merchandlse whIch may be in public 
stores or bonded warehouses on the day and year when this act shall go 
into effect, except as otherwise provided In this act, shall be subjected to 
no other duty upon the entry thereof for consumption thàn lï the eame were 
imported respectively after that day." 

This is substantiaUy the same provision as that contained in the 
act of 1894, viz. that articles imported before the new act wènt into 
effect, but remaining on that day in public stores or bonded ware- 
houses, shall be subjected to the new rate of duty. In Hartranft v. 
Oliver, 125 U. S. 525, 8 Sup. Ct. 958, it appeared that the bark oon- 
taining the goods arrived before July 1, 1883, the date when the 
act went into effect, but on that date were still on board, the vessel 
remaining with unbroken hatches, and with a custom-house ofiScer in 
charge of the same. The court says: 

"The plain meaning of this section is that, though goods are Imported be- 
fore the act takes effect, yet, if they are kept «ntil after that period in a pub- 
lic store or bonded warehouse,— that is, in the custody and under the control 
of oflicers of the customs,— they shall be subjected only to the dutles there- 
after leviable when they are entered for consumption. » * * The place 
in which the goods are thus kept is not the essential fact, but the custody 
of the government, and the conséquent exclusion of control over them by 
the owner, which calls for the suspension of prevlous duties. There is mani- 
fest justice In the rule that goods thus withheld from the control of the 
owner or importer shall be subject only to such duties as are leviable by the 
law when he is at liberty to take possession of them. Ordinarily, goods in 
the custody and control of offlcers of the customs are plaeed in a public store 
or bonded warehouse, and thus the désignation of the goods as thus plaeed 
is, in the législation of congress, in effect a désignation, and no more, of 
their being in such custody. But goods on board of a ship, in charge of a 
customhouse officer, preliminary to their removal to a public store or a bonded 
warehouse, and during the time necessary for that purpose, are in like cus- 
tody, and so are, within the spirit and intent of the law, subject only to 
such duties as are leviable when the goods are freed from such custody. So 
far as the government is concemed, they are in the same position as if tech- 
nically in a public store or bonded warehouse. When in either of those 
places, they cannot be removed without a permit from the collecter. When 
on shipboard, in charge of a custom-house inspecter, they are in the same 
condition, and cannot be removed without a like permit. • • * We are 
therefore of the opinion that, within the spirit and intent of the tenth sec- 
tion of the act of March 3, 1883, the goods were not chargeable with duties, 
while on board the bark, in the custody of an oflicer of the customs, at any 
greater rate than they would bave been chargeable if in custody of such 
officer in a public store or bonded warehouse of the government, and that, 
therefore, duties were only leviable on the goods by the act which went into 
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effeet on the Ist of July, 1883. The Intent' of the législature Is to be fol- 
lowed, even If not strlctly withln the letter of the statute." 

We are unable to distinguish the case at bar f rom this décision. 
The décision of the circuit court is alHrmed. 



VOLKMAN, SXOLLWERCK & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. Deeember 9, 1897.) 

CusTOMs DuTiEg— Classification— CACHO0S. 

Victoria cachous (belng small pelleta, made In part of llcorlce, with a 
peppëhtiint or wintergreeû flavor, used by smokers and others, to sweeten 
the breath) were dutiable as "articles of perfumery," under paragraph 61 
of the wat of 1894, and not as "licorlee and extracts of," under para- 
graph 23, or as "confectîonery," under paragraph 183. 

This was an appeal by ytôlkman, StoUwerck & Op. f rom a déci- 
sion of the board of gen eral appraisers sustaining the action of the 
coUector in respect to the classification of certain imported mer- 
chandise. The me;rcbandise in suit oonsisted of Victoria oaohous , 
being small pellets, made in part oflicorice, with a peppermint or 
wintergreen flavor, used by smokers and others to sweeten the 
breath. Duty was assessed thereon, under paragraph 61 of the 
act of August 28, 1894, as perfumery, at 40 per cent, ad valorem. 
The importer protested, claiming the merchandise to be dutiable 
at the rate of 5 cents per pound, under paragraph 23, as "licorlee 
and extracts of, in paste, rolls, or other forms," or as confectiouery, 
at 35 per cent, ad valorem, under paragraph 183. 

W. Wickham Smith, for plaintiffs. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

WHEELER, District Judge. Thèse cachous are used by smok- 
ers and others for perfuming the breath, and seem, well enough, to 
be "articles àf perfumery," provided for in paragraph 61 of the 
tarifl act of 1894, as they hâve been classifled. Décision aiHrmed. 



TUSKA V. UNITED STATES. 

(Circuit Court, S. D. New York. Deeember 9, 1897.) 

COBTOMS DuTiES— Classification— ScRBENS. 

Screens eomposed of cotton, paper, and wood, the paper being of chlef 
value, were not dutiable, under the act of 1890, as "furniture," under 
paragraph 230, or as manufactures of cotton, under paragraph 355, or as 
manufactures of silk, under paragraph 414; and having been classifled 
by the collector as embroidered articles, under paragraph 373, held, that 
the classification must be afflrmed, though not proper in Itself, as the 
protest named only the paragraphs above enumerated. 

This was an appeal by A. L. Tuska from a décision of the board of 
gênerai appraisers afSrming the action of the collector of the port of 
New York in respect to the classification for duty of certain imported 
merchandise. 
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The merchandise in question consîsted of screens composed of cotton, pa- 
per, and wood, and were classiifled for duty by tie coUector under paragrapb 
373 of the act of October 1, 1890, as "embroidered articles," at 60 per cent, 
ad valorem. The importer protested, claimlng that the articles sbould hâve 
been assessed for duty under paragrapb 230, at 35 per cent, ad valorem, as 
furniture; or under paragrapb 355, at 40 per cent, ad valorem, as manu- 
factures of cotton; or under paragrapb 414, at 50 per cent, ad valorem, as 
manufactures of wbich silk i« the component material of chief value. The 
local appraiser reported that the cotton embroidery was the chief élément of 
value, and duty was accordingly assessed under paragrapb 373. On subsé- 
quent examinatlon, by a spécial appraiser appolnted for the purpose, it was 
ascertained, however, that paper was In fact the component material of chief 
value. 

W. Wickham Smith, for plaintlff. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

WHEELER, District Judge. Thèse screens were net assessable 
according to the protest; aud the classification by the collecter, al- 
though erroneous, conld not be changed by the board, but had to be 
foUowed, as it was. Décision afflrmed. 



DIEOKBRHOFF et al. v. UNITED STATES. 

(Circuit Court, S. D. New Yorls. Deeember 9, 1897.) 

CtJSTOMS DuTiES— Classification— Brass Boxes fok Modhning Pins. 

Brass boxes for mourning pins, tbough cosiing more than the pins, JiM 
to be not unusual coverings, and not therefore subject to separate or 
additional duty. 

This was an appeal by Dieckerhoff, Eaffloer & Oo. from a décision 
of the board of gênerai appraisers afflrming the action of the col- 
tector of customs for the port of New York in respect to the classi- 
fication for duty of certain imported merchandise. 

The merchandise in suit consists of mourning pins, imported in small brass 
boxes, wbich were packed in cases. The brass boxes cost considerably more 
than the pins, and were classifled for duty as unusual coverings, at the rate 
of 35 per cent, ad valorem, under paragrapb 177 of the act of August 28, 1894. 
The importers protested, claiming that the brass boxes were the ordinary 
and usual coverings for eueh merchandise, and were not subject to additional 
duty. On the trial the Importers produced évidence to show that the boxes 
were the usual coverings of such pins, and were never dealt in separately 
from the pins, but always accompanied the latter into the hands of the con- 
sumer. There was nothing to indicate that the boxes were designed for 
use otherwise than in the bona flde transportation of the pins to the United 
States, beyond the fact that they were more exiiensive than the pins, and 
that the same pins were sometimes, and perhaps more frequently, imported 
in cheaper, pasteboard tKjxes. 

W. Wickham Smith, for plaintiiï. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

WHEELER, District Judge. Thèse brass boxes for mourning 
pins do not appear to be so unoommon or rare, for that purpose, as 
to be properly called "unusual" ;' aud they do not appear to be "de- 
signed fôr use otherwise than in the bona fide transportation of 
the" pins to the United States. The value of the boxes is large 
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fn proportion to that of the pins; but the use, notthe value, is majde 
oontrolling, by the statute, as to wbether they sh^uld be separately 
dutiable. Décision reversed. 



MORBISON et al. v. UNITED STATES. 

WOLFF et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit January 7, 1898.) 

Nos. 54 and 55. 

CrsTOMS DuTiEs— Classification— Glass Beads Struhg. 

Glass beads strung, of two kinds, one consisting of small brown beada, 
which were. a poor Imitation of the preclous stone linown as "cat's eye," 
and the other of larger size, and also an imitation of precious stones, 
Md to hâve been dutiable as "Imitations of precious stones composed of 
paste or glass, not exceeding one Inch In dimensions, not set," under 
paragraph 454 of the act of 1890, and not as manufactures of glass not 
specially provlded for under paragraph 108. 

Thèse were appeals taken, respectively, by E. A. Morrison & Son 
and H. WolflE & Co. from a judgment of the circuit court affirming 
a décision of the board of gênerai appraisers which affirmed the 
action of the collecter in the classification for duty of certain im- 
ported merchandise. 

Albert Comstock, for appellants. 

Jas. T. Van Eensselàer, for the United States. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In the year 1891, E. A. Morrison & 
Son imported into the port of New York two invoices of glasa 
strung beads not exceeding one inch in dimensions, of two différ- 
ent kinds. One kind consisted of small brown beads, which were 
a very poor imitation of the precious stone known as "cat's eye," 
which were used principally in the millinery trade for trimming, or 
for trimming ladies' garments, and were popularly styled "jewels" 
or "jewel stones." The second kind consisted of larger beads than 
those of the first class, which were also strung, and were imita- 
tions of precious stones, and did not exceed one inch in dimensions, 
and were used for trimming, and were also called "jewels." In 
1893 and 1894, H. Wolff & Co. imported into the port of New York 
sundry invoices of glass strung beads, not exceeding one inch in 
dimensions, which were imitation pearl beads, and were called by 
that name, or were called "wax beads," or "Roman beads," and 
were used for necklaces or for trimming. Ail thèse articles hâve 
been long commercially known as beads. The collector assessed 
a duty of 60 per cent, ad valorem upon ail of thèse goods, under 
paragraph 108 of the tarifl act of 1890, which was as follows: 

"Thin blown glass, blown with or wlthout a mold, including glass chlmneys 
and ail other manufactures of glass, or of which glass shall be the component 
material of chief value, not specially provided for In thls act, sixty per 
centum ad valorem." 
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The importera protested tliat the goods were dutiable under para- 
graph 454 of the same act, which imposed a duty of 10 per cent. 
ad valorem upon "imitations of precious stones composed of paste 
or glass, net exceeding one inch in dimensions, not set." The 
board of gênerai appraisers sustained the collector, and the cir- 
cuit court afïirmed the décision of the board upon the articles now 
in question, whereupon the importers appealed to this court. The 
cases were tried together upon substantially the same record. 

"Glass beads, loose, unthreaded, or unstrung," are dutiable at 
10 per cent, ad valorem, under paragraph 445 of the act of 1890. 
There is no duty specifically placed upon glass strung beads, and 
it is conceded that the merchandise in question was excluded from 
classification under paragraph 445, and that, unless it was dutiable 
under paragraph 454, it was properly classifled by the collector, 
under paragraph 108, as manufactures of glass not specially pro 
vided for. The articles were, in both popular and in commercial 
language, beads. The two Morrison importations, which were 
used for trimming, were also called, apparently for convenience 
sake, "jewels," but this subname has no bearing upon the classifi- 
cation for tarife purposes. The term "imitations of precious stones" 
is not a commercial term, and has no especial commercial mean- 
ing. AU thèse articles were in fact imitations of precious stones, 
and are known to be such by the people who deal in them. The 
term, "imitations of precious stones, unset," implies that there were 
imitations which were set; that is, made into or arranged as orna- 
ments or imitation jewelry. A natural suggestion is that the two 
Morrison importations were to be exclusively used for trimming 
ladies' hats or apparel, and were not to be set into ornâments for 
the person; but there can be no practical tarifl distinction between 
imitations of precious stones, made of glass or paste, unset, which 
are to be set into articles of jewelry, and those imitations which 
are to be used as ornâments upon ladies' hats or apparel. Inas- 
much as the only glass beads which are named in the tarifE act are 
unstrung beads, thèse strung beads are not classifled by name, 
and their position for tarifl purposes must be within some para- 
graph of gênerai description. The only two paragraphs that can 
be diseovered which describe them are Nos. 454 and 108. They are 
imitations of precious stones, composed of glass or paste, of the 
designated size, and are unset, and they are manufactures of glass, 
and, if not specially provided for, must fall into the gênerai ré- 
ceptacle for glass articles which hâve escaped other classiflcation. 
But adéquate provision seems to hâve been made for them by the 
terms of paragraph 454. The décision of the circuit court, so far 
as it related to the articles in question, is reversed. 
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UNITED STATES v. KAUFFMAN et al. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 33. 

CnsTOMs DuTiBs— Classification— HoLLED Millet Sbed. 

Hulled millet seed, •Rfhich Is adapted for use as food, and In which ihe 
germinating power lias been destroyed, was dutiable, under section 3 of 
tlie,act of 1894, as an article "manufactured, in whole or in part, not pro- 
vided for in thls act," and not as "seeds," under paragraph 206%. 78 Fed. 
804, reversed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was an appeal by Kauffman Bros, from a décision of th.e board 
of gênerai appraisers aflSrming tlie décision of the collector of the 
port of New York in respect to the classiflcation for duty of certain 
merchandise imported by them. The circuit court reversed the dé- 
cision of the board (78 Fed. 804), and the United States hâve appealed. 

Henry C. Platt, for the United States. 
Everit Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, arcuit Judgea. 

SHIPMAN, Circuit Judge. The firm of Kauffman Bros, imported, 
in November, 1894, into the port of New York, 200 bags of hulled mil- 
let seed. The collector assessed the merchandise for duty at 20 per 
cent, ad valorem, under section 3 of the tariff act of August 28, 1894, 
which provides as follows: 

"That there shall be levled, collected and paid • • • on ail articles 
manufactured, in whole or în part, not provided for In thls act, a duty of 
twenty per cent, ad valorem." 

The importers protested against this assessment upon many 
grounds. The one now relied upon is that the article was dutiable 
under paragraph 206 J of the same act, which is as follows : 

"Garden seeds, agricultural seeds, and other seeds not specially provided 
ter in this act, ten per centum ad valorem." 

The board of gênerai appraisers afflrmed the décision of the col- 
lector, and the circuit court reversed the décision of the board upon 
the ground that by commercial désignation the article was known as 
a "seed." From the décision of the circuit court this appeal was 
taken. 

The merchandise is millet pulp, from which the hull has been re- 
moved, and therefore it will not germinate, and cannot be used for 
agricultural purposes. It has been destroyed as a "seed," according 
to the common understanding of the word, or according to the mean- 
ing given to it by lexicographers, and has been removed, by the re- 
moval of the hull, to a différent condition, and to be used for différent 
purposes. It is used largely, especially by persons of Cerman birth, 
for food, as oatmeal is used, and it is also used for food for birds. 
Millet seed, not hulled, is not used for human food. Hulled millet 
seed is not dealt in by seedsmen, but it is sold by grocers, especially 
by dealers in fancy groceries and canned goods. The hulled and the 
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unhulled millet seed are called by thèse respective names, and the 
two articles are quite distinct from each other. taie circuit court felt 
itself constrained, notwitb.stfvnding thèse facts, to hold that the article 
was by commercial désignation classified among seeds. The testi- 
mony upon this subject was given by three dealers in fancy groceries, 
who did not deal in garden seeds. The testimony was mainly drawn 
ont by leading questions, and was to the effeet that in the trade of 
which they were members, and in their catalogues, hulled and un- 
hulled millet each had the name of "seed." For example, one of the 
protesting importers was asked: 

"Q. In the trade with which you are f amlliar, do you know of a class of 
articles which are commercially recog^nized, and generally so, as seeds? A. 
Yes, sir. Q. Please enumerate the kind of seeds generally in that category. 
A. Oanary seed, hemp seed, râpe seed, caraway seed, poppy seed, millet seed. 
Q. Those, in actual transactions, are known by thelr epeclflc names you hâve 
Just mentioned, I présume? A. Yes, sir. Q. But ail In the gênerai class of 
seeds? A. Yes, sir. Q. Is the sëed mentioned in connection with thls the 
hulled or tinhulled millet seed? A. Both. Q. And to further dlstingulsh 
between the two kinds of millet seed you hâve to speclfy whether It la hulled 
or not? A. We put down millet and millet hulled, and sometimes the Ger- 
man name, which Indicates that It is yellow." 

Another witness dealt in both kinds of mUlet seed, and was asked : 
"Q. And they are both commercially within the category of seeds? A. Yes, 

sir. Q. Seing specifically designated, in case of purchase, to distinguish 

them? A. Yes, sir." 

The third witness was asked and answered as foUaws: 
"Q. Is there, or is there not. In the Wholesale trade and commerce of thls 
country, and hç.s there been for some years past, a well-deflned and accepted 
trade meanlng for the word 'seeds'? A. Yes; It is a class term of seeds. 
Q. Are there varions kinds of seeds, bought and sold under thelr spécifie 
names, under the gênerai name, 'seeds'? A. Yes, sir. Q. Please enumerate 
some of them. A. Canary, râpe, hemp, fennel, anise, and perhaps half a 
dozen others,— there are plenty others,— millet seed. Q. Those, when they 
are ordefed, are ordered by thelr spécifie names, in order to dlstingulsh them? 
A. Yes, sir." 

The testimony merely amounts to the f act that importers and deal- 
ers in foreign groceries, which are "specialties," import various seeds 
to be used for food for animais or for man, and naturally call them 
by their appropriate names; that, among other articles in this class, 
mUlet seed of both varieties is kept; and that each is known by its 
appropriate name. This testimony falls very far short of proving 
that, in the trade and commerce of this country, hulled millet seed, 
which the circuit court properly found to hâve been advanced by 
manufacture, so as to pass from the group of garden or agricultural 
seeds to the group of food products, needs a commercial désignation 
which differs from its popular and natural désignation. The fact that 
grocers keep a certain class of seeds for sale, and with them they 
keep for sale hulled millet seed, — which is its proper name, and shows 
it to be a partially manufactured article, — ^and call it by that name, 
is not valuable upon the question of gênerai commercial classification 
of the article as a seed. 

The décision of the circuit court is reversed. 
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KOECHL V. UNITED STATES. 

(Circuit Court of Appeals, Second Cii-cuit January 7, 1898.) > 

No. 53. 

CnsTOMS DuTiES— Classification— Antitoxine. 

Antitoxine, used by inoculation for the prévention and cure of dlph' 
therla, was dutlable as a "médicinal préparation," under paragraph 59 of 
the act of 1894, and was not duty free, under pai-agraph 664, as "vaccine 
vdrus." 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal by the importer from a déci- 
sion of the circuit court, Southern district of New York, reversing 
a décision of the board of gênerai appraisers, which reversed the 
action of the collector of the port of New York in classif jing cer- 
tain imported merchandise for duty. 

Albert Comstock, for appellant. 

Jas. T. Van Kensselaer, for the United States. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise in question is anti- 
toxine, the well-known spécifie used by inoculation for the préven- 
tion and cure of diphtberia. The collector assessed it for duty un- 
der paragraph 59 of the tariff act of August 28, 1894, as a "médicinal 
préparation," which it undoubtedly is. The importera contend that 
it should be admitted free of duty, the paragraph on which they 
rely being, "664. Vaccine virus." Vaccine virus is the morbic prin- 
ciple of cowpox, which acts as a préventive of smallpox, and is, of 
course, a différent article from antitoxine. The importers cite the 
Century Dictionary, which, after giving the correct définition of 
"vaccine," both as adjective and noun, sets forth as a secondary déf- 
inition of the word when used as a noun : "In a gênerai sensé, the 
modifled virus of any spécifie disease introduced into the body in 
inoculation, with a view to prevent or mitigate a threatened at- 
tack of that disease, or to confer immunity against subséquent at- 
tacks." No authority for this use is cited. The quotation ex- 
presses merely the opinion of the compiler or compilers of the dic- 
tionary, and it would certainly require more than the mère ipse 
dixit of a contributor to such a work to satisfy us that the words 
"vaccine virus" are actually used with such meaning by educated 
people ; especially in view of the f act that none of the otlier stand- 
ard dictionaries — Webster, Worcester, Funk & Wagnalls, etc. — 
give any such définition of the phrase. No testimony was taken 
before the board of appraisers, but in the circuit court it was shown 
afiSrmatively by uucontradicted évidence that the antitoxine in 
question was not within the common meaning of the words as 
understood by the phannaceutical trade and the médical profes- 
sion. Congress used the words in the same sensé as the trade 
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nses them in Eev. St. 1874, § 2505, including in the free list "cow 
or kine pox, or vaccine virus." The décision of the circuit court 
is afiSrmeâ. 



DODGE et al. v. TJNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 8, 1898.) 

No. 42. 

1 CusTOMS DoTiES — Classification — Rôles op Interprétation. 

In construlng provisions of tlie tarife laws, sucli as paragraph 658 of 
the act of 1894, wliicli provides for "moss, seaweeds, and vegetable sub- 
stances, crude or unmanufactured, not otherwlse specially provlded for 
in this act," the princlple of "noscltur a soclis" Is to be applied, so as to 
confine the concluding gênerai words to vegetable substances of the same 
kind with those speclfically enumerated. IngersoU v. Magone, 4 0. O. A. 
150, 53 Ped. 1008, ddstinguished. 

2. Same— Camphor Oïl. 

Camphor oll. In Its crude state, vyhich is a heavy, oUy liquid, obtained 
from the same tree as crude gum camphor (the two being mixed together 
without any chemical connection, and separated merely by drainage), was 
not dutlable as "camphor, crude," under paragraph 429 of the act of 1894, 
or as "moss, seaweeds, and vegetable substances" not otherwlse provided 
for, under paragraph 558, or as "drugs, sùch as barks, beans, berries," 
etc., not edible, and not advanced in manufacture, under paragraph 470; 
and the same havlng been classified by the coUector under paragraph 60, 
which provides for dlstllled, essential, expressed, and rendered oils, etc., 
as against a protest naming only sald paragraphs 429, 470, and 558, hdd, 
that such classification must be afflrmed. 77 Fed. 60Z, afflrmed. 

This is an appeal by the importera from a décision of the circuit 
court, Southern district of New Yorli, alfirming a décision of the board 
of gênerai appraisers which afflrmed a décision of the collector of the 
port of New York. 

Albert Comstock, for appellants. 

Henry D. Sedgwick, Jr., for the United States. 

Bef ore LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The record is not entirely clear as to 
how the article hère imported is obtained. It cornes from the same 
tree from which cornes the crude camphor of commerce, — the whitish, 
translucent, crystalline, volatile substance which is well known to 
every one as "camphor" or "gum camphor." The article in question 
is a dark-brown, heavy, oily liquid; and, as obtained from the tree, 
the crude gum camphor and this brown liquid are mixed together 
without any chemical connection. They are separated merely by 
drainage. It may be inferred from the testimony that thèse products 
thus jointly presented are obtained by some process of distillation 
from the chopped-up wood of the tree, — that they are not mère exuda- 
tions; but upon this point the évidence is unsatisfactory, being en- 
tirely hearsay; and, indeed, it is not necessary to détermine such 
question in this case. The évidence does establish the proposition 
that they are différent substances; that neither of the two is produced 
from the other ; that neither can by any process be transf ormed into 
the other. Prom the crude gum camphor, reflned camphor is made, 
Si F.— 29 



450 84 FËDHRAL REPORTEE, 

aii3 frôm tlie brown liquîd is manufactured reflned oil of camphor. 
THe board of appraisers foand tbat the "merchandise is camphor oil, 
sometimes commercially l^nown as 'heavy oil of camplior,' and is the 
crude article from -which reflned camplior oil is distilled." The évi- 
dence abundantly sustàins this flnding. The collecter classifled the 
importation for duty under paragraph 60 of the tariff act of August 23, 
1894, which provides for "products or préparations known as alkalies, 
alkaloids, distilled oils, essential oils, expressed oils, rendered oils and 
ail combinations of the foregoing." The importera protested, claim- 
ing free entry under one or the other of three paragraphs in the same 
act, — 429, 470, and 558. Two other paragraphs (lOJ and 16^) were in- 
cluded in the protest, but hâve been abandoned on the argument. 
It wiU be^ necessary to détermine only the question whether the im- 
portation ia within the terms of either of thèse three paragraphs. 
If it be not, it is immaterial to inquire how otherwiae it should be 
classifled. The importer can be beard only in support of the claims 
specified in his protest. 

Paragraph 558 refers to "moss, seaweeds, and vegetable substances, 
crude or unmanufactured, not otherwise specially provided for in this 
act." Under the feimiliar principle of "noscitur a sociis," this vague 
gênerai phrase, "vegetable substances, crude or unmanufactured," 
should be restricted to such vegetable substances as are ejusdem gen- 
eris with the substances speciflcally enumerated in this paragraph. 
It certainly was not the intention of this court in IngersoU v. Magone, 
4 C. C. A. 150, 53 Fed. 1008, to abrogate a raie of construction so well 
settled, so long established, and so convenient as this. In that case 
a noun of highly-speciflc désignation, which originally covered one 
dass of articles, had gradually, in popular speech, acquired a meaning 
broad enough to include another and somewhat similar class. The 
décision in IngersoU v. Magone must be limited closely to the facts then 
bef ore the court. This crude camphor oil présents no points of resem- 
blance to mosses or seaweeds, and is not to be classifled under para- 
graph 558. Paragraph 470 reads as follows: 

"470. Drugs, such as barks, beans, berries, balsams, buds, bulbs, bulbous 
roots, excreseences, fruits, flowers, dried flbers, dried insects, grains, gums 
and gùm resin, herbs, leaves, lichens, mosses, nuts, roots and stems, spices, 
vegetables, seeds aromatic, seeds of morbid growth, weeds, and woods used 
expressly for dyeing; any of the foregoing drtigs which are not edible. and 
which hâve not been advanced in value or condition by refining or grinding, 
or by other process of manufacture, and not speelally provided for in this act." 

The flrst three words of this paragraph are manifestly transposed 
for convenience of alphabetical arrangement. The eâumeration given 
is: "Such drugs as barks, beans, berries, etc." U. S. v. McSorley, 
13 C. C. A. 15, 65 Fed. 492. If the merchandise in question hère be 
a drug, — and the évidence is not entirely persuasive to that conclu- 
sion, — it certainly is not a drug "such as barks, beans, berries," or 
any of the other varieties of drug included in the enumeration, and 
therefore it is not within the provisions of paragraph 470. 

Paragraph 429 reads, "Camphor, crude." Whatever this importa- 
tion be, it is certainly not crude camphor. As the judge who heard 
the cause in the circuit court expressed it: 



WIEBUSCH & HILGER V. UNITED STATES. 451 

"It cornes with crude camphor from the tree, and Is separated from the 
camphor crystals by drainage. • • * 'Camphor, crude,' implies what 
may become camplior reflned. Thls, ♦ ♦ • although It may be called 
'camphor cil,' because of Its origin, contains no camphor, and can never be- 
come camphor. It is not in fact, nor is called, camphor, crude." 

In this conclusion we entirely concur. The décision of the circuit 
court is afSrmed. 



WIEBUSCH & HILGEE, Limited, v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 52. 

CUSTOMS DUTIES — INTERPRETATION OP LaWS — CLASSIFICATION — MeABURING 

Tapes. 

The tariff act ot 1883 provides, in paragraph 334, for "brown and 
bleached linens, ducks, eanvas, • * • handkerchiefs, lawns, or other 
manufactures of flax, jute, or hemp, * ♦ • not specially enumerated 
or provlded for." Paragraph 336 provides for "flax or linen thread, 
twlne, and pack thread, and ail manufactures of flax * * * not spe- 
cially enumerated or provlded for." Eeld, that thèse paragraphs were to 
be construed by the rule of "noscltur a socils," so as to confine the con- 
cluding gênerai descriptive terms to articles of like kind with those 
enumerated; that the former paragraph was therefore conflned to woven 
fabrics capable of being measured by the square yard, and the latter to 
spun and twisted goods; and, hence, that the former covered measuring 
tapes mounted for use, which were woven with a warp and filllng, in 
complète widths, with selvages. 

This is an api)eal from a décision of the circuit court, Southern dis- 
trict of New Yorlj, afflrming a décision of the board of gênerai ap- 
praisers which reversed a décision of the collecter of the port of New 
York. 78Ped.807. 

The articles in question are measuring tapes, mounted for use. The tapes 
are woven with a warp and flUing, in complète widths, with selvages, and 
are not spun or twlsted. After the weavlng, the surfaces are treated with 
paint, or similar composition, and marked with letters and figures. They 
are then rolled up in leather cases, with métal adjuncts. The collector classl- 
fled them under paragraph 216 of the lîarifE aot of 1883, as manufactures in 
part of métal. It appears that flax is the component material of chief value, 
and for that reason the board reversed the collector; their décision being, 
to that extent, acquiesced in by both sides. The board (and the circuit 
court) held that the articles were dutiable under paragraph 336. The im- 
porter claims that they are covered by paragraph 334. 

Everit Brown, for appellant. 

Jas. T. Van Eensselaer, for the United States. 

Before LACOMBE and SHEPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The two paragraphs in question are 
as follows: 

"334. Brown and bleached linens, ducks, eanvas, paddings, cot-bottoms, 
diapers, crash, huckabacks, handkerchiefs, lawns, or other manufactures of 
flax, jute, or hemp, or of which fiax, jute, or hemp shall be the component 
material of chief value, not specially enumerated or provlded for in this act, 
thlrty-five per centum ad valorem." 

"336. Flax or linen thread, twine, and pack thread, and ail manufactures 
of flax, or of which flax shall be the component material of chief value, not 
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specially enumerated or provlded for lu this act, forty per centum ad va- 
lorem." 

The tariff act of 1883 provided that, if two or more rates of duty 
are applicable to any imported article, it sliall be classified for duty 
under the Lighest of such rates. Each. paragrapk above quoted con- 
tains a provision for "manufactures of which tlax shall be the com- 
ponent mat'erial of chief value, not specially enumerated or provided 
for," and there is no more spécifie enumeration or désignation of thèse 
measuring tapes contained in the act. It was therefore held in the 
circuit court, upon the authority of Dieckerhoff v. Robertson, 40 Fed. 
568, that both rates of duty were applicable, and that the question 
as to which rate should prevail must be settled by the provision as to 
highest rate of duty above referred to. Dieckerhoff v. Robertson 
(which was decided by the writer of this opinion) is undoubtedly au- 
thority for that proposition, — the articles in that case being measur- 
ing tapes of fias, but not mounted as thèse are ; but it is not controUing 
authority in this court, being a décision of the circuit court upon a 
jury trial which was never reviewed. A more careful considération 
of the question leads this court, upon consultation, to a différent con- 
clusion. Past expérience bas shown, as might well be expected, that 
in statutes as long, detailed, comprehensive, and intricate as are the 
tariff acts, there will be found, not only awkward and obscure senten- 
ces, but also errors, inconsistencies, contradictions, and duplications. 
Nevertheless, it is hardly to be expected that in two paragraphs, 
standing almost in juxtaposition, différent rates of duty should, 
by the use of precisely the same descriptive phrase in each paragraph, 
be made applicable to the same articles. If it be possible, under well- 
settled canons of interprétation, to construe the phrase, "manufactures 
of which flax shall be the component material of chief value," so as 
to eover différent articles, when used in the 40 per cent, paragraph, 
from those which the same phrase covers when used in the 35 per cent, 
paragraph, this should be done. Each paragraph, it will be observed, 
contains an enumeration of articles denominatively naraed, and be- 
tween the two groups thus separately enumerated there is an easily 
recognizable distinction. The "linena, ducks, canvas, paddings, cot- 
bottoms, diapers, crash, huckabacks, handkerchiefs, and lawns" are 
ail woven with warp and fiUing. They are ail articles capable of be- 
ing measured by the square yard, and sometimes, in former tariff acts, 
were subjected to a duty per square yard. The "thread, twine, and 
pack thread," on the contrary, are ail spun and twisted, but not woven. 
They are not capable of measurement for a square-yard duty, and hâve 
never been thus assessed. This séparation of manufactures of flax 
into groups of woven goods and of spun and twisted goods is not a 
novel arrangement. It is found in the act of March 2, 1861, § 14; 
in the act of June 30, 1864, § 7; and in Eev. St. § 2504, p. 462. And 
in thèse earlier acts, after the denominative enumeration, alike in 
the "woven" group and in the "spun and twisted" group, appears the 
same gênerai description, "other manufactures of which flax shall 
be the component of chief value." It is reasonable to infer that con- 
gress meant in each case to cover "other manufactures" of like char- 
acter to those denominatively named in the spécifie enumeration. 
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"Nearly fifty years ago it was stated by Mr. Justice Story (Adaras t, 
Bancroft, 3 Sumn. 384, 386, Fed. Cas. No. 44) that 'one of the be»t- 
settled rules of interprétation of laws of this sort is that the articles 
grouped together are to be deemed to be of a kindred nature and of 
kindred materials, unless there is something in the context which re- 
pels that inference. "Noscitur a sociis" is a well-founded maxim, ap- 
plicable to revenue as well as to pénal laws.' The rule was stated in 
différent language in Butterfleld v. Arthur, 16 Blatchf. 216, Fed. Cas. 
No. 2,249 as follows: When a gênerai descriptive term is employed 
in a statute in connection with words of particular description, the 
meaning of the gênerai term is to be ascertained by a référence to the 
words of particular description.' This rule of construction has been 
judicially declared so frequently and so consistently that it is as much 
incorporated into a revenue law as though it were expressly embodied 
in it." U. S. V. Sixty-Five Terra-Cotta Vases, 18 Fed. 508, 510. In 
Manufacturing Co. v. Worthington, 132 U. S. 654, 10 Sup. Ct. 180, the 
suprême court held that certain show cards, consisting of thin sheet 
iron, on which the name of the person or of the article advertised, and 
some picture or ornament, were printed by lithographie process, "were 
not 'printed matter,' within the meaning of the clause relied on by the 
plaintiiï, because those words, as there used, applied only to articles 
ejusdem generis with books and pamphlets, which iron show cards 
were not." The paragraph referred to in that case reads, "Books, 
pamphlets, bound or unbound, and ail printed matter, not specially 
enumerated or provided for, etc." In opposition to the application of 
such a rule of construction in the case at bar, two authorities are 
cited, Arthur's Ex'rs v. Butterfleld, 125 U. S. 70, 8 Sup. Ct. 714, and 
Ingersoll v. Magone, 4 C. C. A. 150, 53 Fed. 1008, In the first of thèse 
the paragraph construed read as follows: 

"On hair cloth of the description known as hair-seating, eighteen inches 
wlde or over, forty cents per square yaril; less than eighteen inches wide. 
thirty cents per square yard. On hair cloth linown as crinoline cloth, and 
on ail other manufactures of hair not otherwise provided for, thirty per 
centum ad valorem." 

The suprême court held that the phrase, "ail other manufactures of 
hair not otherwise provided for," should not be resitricted to other 
manufactures like those enumerated in the same section, viz. crinoline 
cloth or hair-seating. In the tariff act then under discussion, how- 
ever, there was no other provision for "manufactures of hair"; and 
consequently there was no apparent necessity for a construction which 
would avoid inconsistencies, and thus flnd in the act, considered as 
a whole, a harmonious tarifï. In the opinion of this court in Dodge 
y. TJ. S. (handed down at this session) 84 Fed. 449, will be found a 
statement of the reasons for restricting our former opinion in Inger- 
soll V. Magone to the facts then before the court, and which are not 
found in the case at bar. The appellant's goods, therefore, being 
woven with warp and flUing, and not spun or twisted, are dutiable 
under paragraph 334, and not under paragraph 336. The décision 
of the circuit court is reversed. 
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PALMEE et al. v. JOHN E. BEOWN MFG. CO. 
(Circuit Court, D, Massachusetts. December 13, 1897.) 

No. 589. 

1. Patent— Validitt. 

A subséquent patent to the same patentée, whlch involves nothiçg more 
than the application of an invention, covered by an earlier patent, to a 
spécial art for which it vras peculiarly adapted, is void. 

2. Same— Infringbment Suits — Public Acqdiescencb. 

Public acquiescence, founded presumably upon two patents to the same 
inventor talien together, does not necessarily avail to support the later pat- 
ent when sued on alone. 
8. Same— Machines por Sewinq or Quilting Pabrics. 

The Palmer patent. No. 308,981, for a "machine for sewlng or qulltmg 
fabrics," is void, as being a mère application to an appropriate use of 
what was covered by claim 7 of patent No. 304,550 to the same inventor. 

This was a suit in equity by Frank L. Palmer and others against 
the John E. Brown Manufacturing Company for alleged inf ringement 
of letters patent No. 308,981, issued December 9, 1884, to Frank L. 
Palmer, for a "machine for sewing or quilting fabrics." 

Edwin H. Brown, for complainants. 
James E. Maynadier, for défendant. 

PUTNAM, Circuit Judge. The patent in suit was issued on Decem- 
ber 9, 1884, and is described as for a machine for sewing or quilting 
fabrics. The original application also covered what the inventor 
and the patent office designated a "mechanical movement," but, on 
the requirement of the office, the application was divided, and a 
patent was issued to the inventor on September 2, 1884, for what 
also was therein described as a "mechanical movement"; and it is 
this patent of earlier date which croates the only substantial difificulty 
the court flnds in the case. 

Claim 24 requires, however, independent considération, It seems 
too indeiinite. The Incandescent Lamp Patent, 159 U. S. 465, 16 
Sup. et. 75. However this may be, the claim, if it can be properly 
interpreted, will be found either too broad to be sustained, or only 
a variation of what is covered by the other claims, in which latter 
event it must fall with them. 

The underlying principle of the invention, and its application to a 
quilting machine, are made plain by the following extracts from the 
spécification of the patent in suit: 

"My invention relates more particularly to machines for quilting bed com- 
fortables and other articles composed of several thiclinesses of material; but 
such macliines may be employed for sewing upon varions fabrics in one or 
several thiclmesses. The principal objects of my invention are to enable fab- 
rics of comparatively large size— such as quilts and bed comfortables— to be 
quilted by a sewing machine while held in an extended or stretched condi- 
tion upon sultable supports, and to produce such changes in the relative posi- 
tion of the fabric and sewing-machine needle by a universal movement in 
any and ail directions, under control of a pattern, that quilting in large and 
elaborate patterns of artistlc design may be quickly and automatically pro- 
duced. The invention consista in varions novel combinations, which are here- 
inafter described, and referred to in the claims. In order that the invention 
may be more readily understood, I will first give a brief description of the 
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principal parts of the machine which I hâve chosen to illustrate the Inven- 
tion. The fabrie to be sewed or quilted is extended on a frame, which con- 
stitutes a holder or supporting carrier for the fabrie, and the sewing machine 
has a long arm, to enable Its needle to operate on ail parts of the fabrie which 
it is desired to qullt. Two carriages are empl&yed, which are movable in 
directions transverse to each other, and one of which is supported upon the 
other. The lower carriage, which has only a simple movement, I term the 
'flrst carriage,' and the other or upper carriage, which moves wlth as well 
as upon the first carriage, I term the 'second carriage.' The second carriage, 
therefore, has a compotind movement, and controls the relative position of 
the fabrie and sewing-machine needle. The fabrie frame or fabrie holder Is 
supported by or suspended from this second carriage. Neither of the two 
carriages has a determined and invariable movement, but the speed and direc- 
tion of movement of either carriage may be varied or changed relatively to 
the speed and direction of the other to any degree and at any point wîthin 
the whole range of movement of the carriages. The speed of each carriage 
is Increased or dlminished inversely as the speed of the other is increased or 
diminished, and hence the change in relative position of the fabrie and needle 
is always made at unlform speed in any direction. The fabrie frame or holder 
is supported or suspended, preferably, by converging arms or hangers of 
rigid material, and thèse arms or hangers are connected with a single central 
support, which consists of an upright shaft or bar having a bearing in the 
second carriage. The movements of the carriages and fabrie frame or holder 
are controUed by a pattem eonsisting of a guide or guiding slot arranged in 
pattem form, with which the aforesaid upright shaft or bar engages, and 
along which it is moved, and the movement of the fabrie under the sewing- 
machine needle conforma to the movement of the aforesaid shaft or bar along 
the pattern. The fabrie frame or holder is moved in any and ail directions 
along the pattern or former, and the carriages serve simply as supports for 
the fabrie frame, and permit such movement. The pattern or former prefer- 
ably consists, in addition to the guide or slot before mentioned, of a rack or 
track also arranged in pattern form, and adjacent to the guide or slot. and 
the fabrie frame and its central supporting shaft or bar are made to foUow 
the rack or track by a pinion or wheel loosely mounted on the shaft or bar, 
and gearing with the rack or track. The pinion or wheel is or may be rotated 
by an endless band or chain, and by its rotation it travels along the pattern 
rack or track, and carries with it the fabrie frame, its supporting shaft or 
bar, and the two carriages. Of course, as tlie pinion or wheel moves along 
the pattern rack or track, more or less of the driving band or chain is taken 
up, and I employ means for taking up the slack in the said band or chain 
and idier pulleys around which it passes. The end of the shaft or bar on 
which the said pinion or wheel is arranged enters the above-mentioned guide 
or slot, which' is in pattern form. and thereby holds the pinion or wheel in 
engagement with the pattern rack or track." 

Thèse patents gave a monopoly of a valuable and important manu- 
facture, wMch monopoly has been acquiesced in by the public until 
the late attempts of the respondent to disturb it. Therefore, if the. 
entire invention described in the patent in suit was covered by it, 
thèse facts would give it so much support, and the underlying prin- 
ciple would be so broad, that the whole case, with référence alike 
to patentability and infringement, would be easily disposed of by the 
application of the rules stated by the circuit court of appeals for this 
circuit in Reece Buttonhole Co. v. Globe Buttonhole Co., 10 C. 0. A. 
194, 61 Fed. 958, and Heap v. Suiîolk Mills, 82 Ped. 449. 

The respondent relies especially on patent No. 183,954. issued to 
Frank L. Palmer on January 2, 1877, as anticipatory. The device 
covered by that patent did, indeed, make use of the germ of the in- 
vention before the court for quilting a narrow range of patterns ; but 
It lacked the "universal movement in any and ail directions" which 
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now appears. The présent invention unfettered the thought made 
use of in the earlier device, and to unfetter thouglit is one of the pré- 
rogatives of great intellectual power and of genius. This fact lias 
been so often applied practicallj in determining wlxat is and what is 
not invention as not to need élaboration hère. 

We corne, therefore, to the difficulty vs^hich arises from the issue of 
the patent No. 304,550, on September 2, 1884, to the same patentée 
to whom the patent in suit issued. As aiready said, the earlier pat- 
ent assumes to cover a ''mechanical movement," but it is safer to 
look directly at its essence than to attempt to settle the meaning of 
this phraseology and its application to this particular topic. Its 
seventh claim is as foUows: 

"(7) The combinatlon, wlth a rack or track In pattern form and a posltlvely 
operating engaging device acting thereon and capable of bodily movement rela- 
tive thereto, of carrlages supportlng sald device, movable In directions trans- 
verse to each other, and one mounted upon the other, whereby provision is 
afforded for the movement of said engaging device along the rack or track 
by its engagement therewith, substantially as herein described." 

However the subject-matter of this claim may be designated, it 
contains much more than the éléments necessary to complète the 
mechanical movement which underlies the invention, and it enumer- 
ates aU the worliing détails of a concrète mechanism, needing only 
the additions of power, and of well-known spécial parts, to couvert 
it into à useful machine. The complainants, on inquiry by the court, 
declined to admit that the patent of September 2, 1884, is void; so 
that the question necessarily arises whether the additions of power 
and of spécial worliing parts, as shown and claimed in the patent 
in suit, involved patentable invention. Since, under the circum- 
stances, the patent of September 2, 1884, cannot be regarded as 
anticipatory in the ordinary sensé, the answer to the question just 
stated must détermine the suit. 

It is plain that any quilting machine which used the éléments of 
the seventh claim of the patent of September 2, 1884, would inf ringe 
that patent, whether or not it employed the additional éléments set 
out in the later patent. So that, if those additional éléments in- 
volve no patentable invention, and, nevertheless, the later patent 
should be sustained, the monopoly of the earlier patent would be ex- 
tended in violation of the statute, and it would be wholly immate- 
rial in law whether the extension covered years, or only months. 
AU this involves such a clear rule of law, and bas been so many times 
decided, that it need not be elaborated. 

The case was ordered reargued in order that the complainants 
might point out to the court, in détail or in gênerai, the éléments 
of patentable invention found in the later patent, and not in the 
earlier one. We are unable to perceive that they liave done so, un- 
less by referring the court to the following citations from Eeece 
Buttonhole Co. v. Globe Buttonhole Co. (G. C. A.) 61 Fed. 958, 970: 

"The essential feature of this claim is the so-called .'compound movement' 
glven the needle bar, the resuit of simultaneous longitudinal and latéral mo- 
tions. This alone was, of course, old and common in the arts; y et the sug- 
gestion of its application to this purpose, combined with the mechanism 
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devlsed therefor, constitute a patentable invention of a fundamental charactcr, 
hlghly meritorious, and one to be protected by a libéral construction." 

The complainants, seeking to apply thèse expressions to the case 
at bar, maintain that the patent of September 2, 1884, was only for 
a mechanical movement, namely, the "universal movement"; that the 
inTention in the patent in issue consisted in applying this movement 
to a quUting machine; that in this respect the case corresponds to 
the application in Eeece Buttonhole Co. v. Globe Buttonhole Co. of 
the "compound movement" to making buttonholes; and that it is 
immaterial whether the movement was adapted from an earlier pat- 
ent, as the complainants claim they did, or from the common art, as 
Keece did. This may be true as a rule, but the error is in the appli- 
cation of it. The patent in issue f ound in the earlier patent much 
more than Eeece found in the earlier art, because it found in the 
seventh claim, which we hâve cited, not only the "universal move- 
ment," but ail the parts and mechanism needed to guide the engaging 
device in the rack or track which develops the pattem in the prac- 
tical work of quilting as done by the complainants. 

Neither is the complainants' case aided by the raies discussed and 
applied in Electric Co. v. La Rue, 139 U.'S. 601, 11 Sup. Ct. 670, 
Potts & Co. V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, and National 
Cash-Eegister Co. v. Boston Cash Indicator & Eecorder Co., 156 U. 
S. 502, 515, 15 Sup. Ct. 434; because it is not a question of apply- 
ing to a new art what is covered by the seventh claim cited, but of 
applying what was on its face expressly intended for ail the arts to 
a spécial art for which it was peculiarly adapted. On the whole, the 
respondent maintains that what is claimed in the patent in suit was 
simply an application to an appropriate use of what was claimed in 
the earlier patent, without the development of the inventive faculty 
in maliing the application. We thinlt this proposition must prevail. 

It seems proper to add that the resuit is not a resuit rendered nec- 
essary by the law, looking at Palmer's whole invention, but of his own 
option in accepting two patents, foUowed by resting complainants' 
suit on the later patent alone. We must also add that, in this suit, 
the public acquiescence to which we hâve referred does not avail, as 
it presumably relates to the two patents combined, and not to the 
later one alone, and it cannot be apportioned in its behaU. 

The respondent maintains that in the patent of September 2, 1884, 
the patentée disclaimed what is now set up under the patent in suit, 
but we think the case in that respect falls within The Barbed-Wire 
Patent, 143 U. S. 275, 280, 281. 12 Sup. Ct. 443, 450, and not within 
Underwood v. Gerber, 149 U. S. 224, 230, 13 Sup. Ct. 854; yet, for 
•the reasons stated, the complainants cannot prevail. Let there be 
a decree, as provided in rule 21, dismissing the bill, with costs for 
the respondent. 
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EASTMAN CO. v. GBTZ et al. 
(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 13. 

1. Patents— Machines fok Coating Photooraphic Papek. 

The Eastman & Walber patent, No. 358,848, for a machine for manu- 
facturing sensitive photographie films, was anticipated by the Saroney & 
Johnson machine, for making carbon paper (English patent of May 18, 
1S78), as tq claim 3, which is a broad one, covering a combination of 
driven smooth-faced rolls, a suitable hang-up machine, and a coating 
meehanism consisting of a smooth-faced roll partly submerged in the 
coating materlal, arranged at such a distance from the hang-up machine 
as to aliow the gelatlnous coating to set before it reaches the looping 
slat. 77 Fed. 412, afllrmed. 

2, Same— Process Patents. 

The Eastman & Walker patents. Nos. 370,110 and 370,111, for processes 
of coating photographie paper, were anticipated by the method used in 
the Sarony & Johnson English machine. 
8. Samb— Suppression op Tbstimont— Costs. 

A large mass of testimony Introduced Into a patent case, merely In re- 
sponse to a remark by one of plaintlfC's wltnesses as to the Inferlority 
of the défendants' product, and havlng no bearing on the real Issues, 
together with nearly 100 pages of printed testimony by an expert wltness, 
consisting malnly of argumentative matter, comments, and crlticlsms, 
mingled with opinions, beliefs, and hearsay, hdd to hâve been improperly 
introduced into the record, so that no costs of either court should be al- 
lowed therefor. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

The complainant's bill In equity in the circuit court for the Northern dis- 
trict of New York alleged the Infrîngement by the défendants of claim 3 of 
letters patent No. 358,848, dated March 8, 1887, for apparatus for manu- 
facturing sensitive photographie films, and of the four clalms of letters patent 
No. 370,110, and of claim 3 of patent No. 370,111, each dated September 20, 
1887, and each for a process of coating photographie paper, the tbree patents 
having been granted to William H. Walker and Greorge Eastman, and havlng 
been assigned to the complainant. The original application for Nos. 358,848 
and 370,110 was flled October 25, 1884. It was divlded, and an application 
for Nos. 370.110 and 370,111 was filed March 5, 1887, which was also divlded, 
and the application for 370,111 was filed August 20, 1887. The circuit court 
dismissed the bill (77 Fed. 412), and the complainant appealed to this court. 

M. H. Phelps and M. B. Phillipp, for appellant. 

W. A. Jenner, for appellees. 

Before WALLAGE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts). Bromide 
paper, which is chiefly used for mailing photographs of life size, 
was discovered in or about the year 1873. The photographie agent 
is flnely divided bromide of silver, and the paper is coated with a 
gélatine bromide emulsion, the gélatine being the vehicle by which 
the bromide is conveyed to the paper. A uniform distribution of 
the silver is necessary in order to produce good photographie re- 
sults. The coated paper must be free from streali:s or bubbles or 
speclïs of dust, and must be preserved from inequalities of expan- 
sion which cause unevenness, and therefore coating by hand was 
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unable to produce, with regularity, a satisfactory article. No 
machine was in ordinary commercial use wMch coated bromide pa- 
per with a sufaciently uniform degree of evenness and freedom 
from defects to satisfy the needs of the photographer until the 
patented machine of 1884, when its product promptly became a reli- 
able and standard article. 

The patentée said, in the spécification of the machine patent, that 
the invention involved "the ijse of a partially submerged roller, 
by which the paper is carried into the emulsion, to be ooated on one 
side only, a séries of carrying or conducting rolls and a hang-up 
frame of any approved construction being located at such dis- 
tance from the coating roll that the gelatino argentic emulsion 
may hâve time to dry before the web is deposited on the drying 
frame." The spécification points out that the feeding rolls must be 
positive and uniform in their action, and must not bear upon or 
make contact with the coated face of the paper, and that, as the 
paper web is limp with moisture, nothing but smooth, plain-faced 
rolls can be used as feeders. It is also said that as the tendency 
of a moist web, after leaving one support, is to assume an irregu- 
lar form, this unevenness is remedied by the straight surfaces of the 
rolls which remove the dépressions, so that evenness of the emul- 
sion is maintained. In the process patent, No. 370,110, another ac- 
tion is pointed out, which is due to the position of the roUers rela- 
tively to each other, whereby the direction of the motion of the 
paper is changed, so that it passes upward and then downward, 
and the flow of the emulsion is reversed, so as to "regulate and 
maintain its uniformity," and to prevent it from "settling" or hard- 
ening unequally. 

It is to be premised that there was nothing new in the coating 
devices. The patentées had received, in 1881, from Anthony & Co., 
of New York, an English machine, which was designed to coat pho- 
tographie paper, known as "carbon tissue," and which the patentées 
took for the purpose of seeing if bromide paper could be made 
upon it. It was not successful, but its coating devices were sub- 
stantially the same in construction and opération with the coating 
devices of the machine patent, and applied the emulsion to the face 
of the paper. 

Claim 3 of letters patent No. 358,848 is as follows: 

"(3) In an organized machine for maklng sensltive gélatine argentic paper 
for photographie use, the combinatlon of one or more driven smooth-f aced 
rolls for maintalning the coated paper in motion, a suitable hang-up machine; 
and a coating mechanism, consisting of a smooth-faced roll partially sub- 
merged in the coating material, said coating roll being arrangea at such a 
distance from the hang-up machine as to allow the gelatinous coating to set 
before It reaches the looping slat, substantially as described." 

It is strongly urged that, inasmuch as the machine was the orig- 
inal success'ul device which introduced a new department in the 
art of photography, the questions of novelty and patentability are 
in a great measure settled. The success of the machine was due 
to the détails of its construction, and not to the naked combination 
of a coating mechanism, a smooth driven roll, and some one of the 
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namerous kinds ot "hang-ups" which may be in the market. The 
patentées made such a union of thèse three éléments that success 
.was attained; but in claim 3 they described their invention in such 
broad terms that any one who combined by means of différent me- 
chanical détails would be an infringer, but so broadly that it is 
not strange that the patentable validity of the combination could 
be successfully attacked. 

The same éléments were in combination in the English patent 
of May 18, 1878, to Sarony & Johnson, for a machine for making 
carbon paper, if the succession of rolls and coids upon which the 
flnished paper is hung in loops can properly be called a "hang-up." 
It is admitted that it bas the partially submerged ooating roll, the 
coating trough, the apparatus for heating the trough, and a driven 
smooth-faced roller, but it is said that it does not hâve a hang-up. 
It bas a succession of rollers over which the paper is kept progress- 
ing while hanging in loops between them. The coating is "set" or 
hardened by the time a few loops are hung, and the paper is car- 
ried forward to the other rollers until ail the loops are hung, to 
remain at rest until dry, and until wanted for use or for the market. 

The main attack upon the anticipatory character of this machine 
is that it cannot be operative and successful, and it is true that the 
feed dépends upon the frictional adhésion of the paper to the driven 
rollers, and that the paper, not being under sufQcient tension, will 
occasionally, more or less, "buckle" or crinkle at the bottom of the 
loops. With obvions modifications of the machine, it is admitted 
that the complainant filled 20 loops, each of 17 feet in length, 
three times ont of four, with narrow papèr, 14 inches wide. The 
buckling or crinkling which occurred wben the machine failed was 
on the third loop from the beginning, after the paper had pro- 
gressed three or four loops more. It may well be admitted that 
the Sarony & Johnson machine, either as originally described or as 
modiûed, cannot be a commercial success for the manufacture of 
paper in large quantifies. It is subject to too many stoppages 
from the buckling of the loops of paper, and commercial success 
requires certainty and exactness of manufacture, and does not 
permit détention ; but it can make bromide paper of a f air quality, 
and is an operative machine. 

The next objection to it is that its hanging mechanism, which 
consists of rollers and cords, is not the "hang-up" to which the 
patent refers. Apparatus for hanging up and carrying ofl in 
festoons or loops moist paper hangings, so as to be dried without 
injury from handling, was well known, and was easily procured. 
The bars of this class of hang-ups were at rest after the paper was 
put upon them. The Sarony & Johnson device is not a hang-up 
which is continually at rest, the slats or bars being continual.ly 
motionless; but it is in motion until it is fllled, and then it rests, 
and the drying process is completed, and it is used exclusively 
for drying purposes. There would be an argument that the pat- 
entées meant some one of the well-known wall paper hang-ups if 
the requirements of the spécification in regard to the hang-up were 
not as vague as those of daim 3. It was called "a suitable mechan- 
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ism in which the coated paper is automatically hung up to dry in 
pendent loops," and it was to be "a hang-up frame of any approved 
construction." When, however, the process patent, No. 370,111, 
which relates especially to the delivery of the web upon a support 
to dry, is looked at, the Sarony & Johnson drying frame and its 
mechanism fully correspond with the description of the final part 
of the process, which is said to be the delivery of the web "to a 
suitable rack or frame to dry," or "to a suitable drying frame or 
rack," or "depositing that part of the web on which the coating has 
set or stiffened at rest with relation to its supports to dry." Our 
conclusion is that the patentées, for the purpose of making a claim 
broad enough to include infringers who took merely the skeleton of 
the invention, made it so broad as to include the preceding machine 
of Sarony & Johnson, and that there is no proper method of con- 
struction by which claim 3 can be cramped into narrower limits 
than it was intended to include. 

The process patents are next to be c'onsidered. Patent No. 370,- 
110 does not relate to the portion of the process after the coating has 
set or stiffened, and confines itself , speaking generally, to the appli- 
cation of the coating material evenly upon the face of the*web, and 
to the change of the flow of the emulsion, so as to regulate and main- 
tain the uniformity of the coating. Patent No. 370,111 includes, as 
an additional step, the method of manipulating the web after the 
coating has set, whereby the coated web is deposited upon a frame 
to dry. The four claims of No. 370,110 are as follows: 

"(1) The herein-descrlbed method of producing uniform coatings upon con- 
tinuons webs or strips of fabric, which consists in applying the coating ma- 
terial in a fluid condition evenly upon the face of the web, and în ehanging 
the flow of the coating upon the web to regulate and malntaln its uniformity. 
and maintainlng the web In motion, and Its coated surface unobstructed by 
contact with foreign bodies until the coating has set or hardened sufficiently 
to prevent runnlng, substantially as described. 

"(2) The herein-deseribed improvement In the art of producing photographie 
paper, which consists In applying to one face of a web of paper a thin uniform 
coating or surface of fluid gelatino argentic emulsion, by causing the paper 
to émerge from the level surface of a body of emulsion, and subsequently 
maintainlng the coated web flat and In motion contlnuously and uniformly 
in the same direction, and the surface of the coating undisturbed by contact 
with foreign substances until the gélatine has set or stifCened sufficiently 
to prevent runnlng, substantially as and for the purpose set forth. 

"(3) The hereln-described process of producing gelatino argentic fabric for 
photographie reproductions, consisting in applying to a moving continuons 
web of fabric a uniform layer of sensltive gelatino argentic emulsion, keep- 
ing said web in motion and the coated side unobstructed until the coated 
gélatine is set or stifCened sufficiently to prevent flowing, and flnally drying 
said coating. 

"(4) The herein-descrlbed method of producing uniform coatings upon con- 
tinuons webs or strips of fabric, which consists in applying the coating ma- 
terial In a fluid condition evenly upon the face of the web, and subsequently 
maintainlng the web in motion and its coated surface unobstructed by con- 
tact with foreign bodies until the coating has set or hardened sufficiently to 
prevent runnlng, substantially as described." 

Claim 3 of No. 370,111 is as follows: 

"(3) The herein-descrlbed continuons process of producing gelatino argentic 
fabric for photographie reproductions, consisting In applying in a suitable 
nonactinlc ligbt, to a moving continuons web of fabric, a uniform layer of 
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sensitire argentic fluid emulsion, keeplng said web In motion and the 
coated side unobstructed untU the coated gélatine is set or stiffened suf- 
flclently to prevent flowlng, and, finally, while ttie web is in motion and the 
coating being applled, depositlng that part of the web on which the coating 
bas set or stiffened at rest wlth relation to its supports to dry." 

We shall omit the discussion of the questions whether thèse two 
patents are invalid because they describe nlerely the function of the 
patent, or because the processes involve nothing; more than mechan- 
ical opérations, inasmuch as the processes of thèse two patents, so 
far as they are described in the claims which were alleged to hâve 
• been infringed, were exhibited in the Sarony & Johnson machine. 
AU the steps in the process, including that stated in claim 1 of 370,110, 
which consists "in changing the flow of the coating upon the web to 
regulate and maintain its uniformity," and which, though alluded to 
in the machine patent, was not the subject of especial comment, were 
taken by Sarony & Johnson in their apparatus. 

The complainants moved before the circuit court to suppress a por- 
tion of the défendants' testi'mony, on the ground of its irrelerancy, 
which motion was denied; but the court properly refused any costs 
for the t^stimony of Hudson and Kogers. The record, including pa- 
per exhibits, contains 3,924 printed pages, and is unnecessarily volu- 
minous, by reason of the multiplicity of issues of fact which were en- 
tered into, and the extent to which testimony was introduced upon 
them. The complainant's prima facie case occupied 28 pages. The 
défendants' testimony occupied 357 pages, denied infringement, and 
introduced the machines which were alleged to anticipate. The com- 
plainant's rebuttal was at very great length, occupying 1,662 pages. 
The défendants were apparently permitted, by order of the circuit 
court, to take testimony in reply to the complainant's case, and their 
oral testimony occupied 989 pages. The complainant's testimony in 
surrebuttaJ occupies 403 pages. A great deal of testimony was in- 
troduced on both sides in regard to the method of construction of the 
défendants' roU, which bore upon the question of infringement ; and 
the investigation in regard to this part of the case became both 
lengthy and acrimonious, and ont of it grew indictments for perjury. 
The complainant moves to suppress the testimony of John Hatch, 
James Hatch, Carrie E. Townsend, George W. Stump, and portions 
of the testimony of Ernest L. Caflisch, Edward Wilhelm, and De Witt 
C. Hoover, ail of which related to the subject of the use of a smooth- 
faced roll by the défendants, and theref ore bor€ upon the question of in- 
fringement, and was in a near or remote degree relevant to that issue. 

The complainant's rebuttal, in addition to the testimony which has 
been mentioned, was much occupied by the opinions of experts, by 
tests and experiments in regard to the ability of pre-existing machines 
to coat bromide paper, and by the history of the Allen & RoM^ell ma- 
chine; and the défendants replied with opinions, tests, and experi- 
ments, which on each side were varied and exhaustive. Indeed. con- 
troverted questions of fact sprang up and were cultivated with ex- 
pensive frequency; and theref ore some of the défendants' testimony 
which was objected to, and which seems not valuable for the develop- 
ment of the real issues in the case, was admissible. In this class are 
the dépositions of Blair, Hahn, Vandenbergh, Wilhelm, Hoover, and 



KANSA8 CITY HAY-PBESS CO. V. DEVOL. 463 

Reichenbach. ïhe dépositions of Alfred Simon, Charles Tomlinson, 
Luke A. Power, Arthur P. Yates, and questions and answers 1 to 19 
of the déposition of Ernest Oaflisch, were to prove the superiority ot 
défendants' bromide paper over the complainant's product. The dép- 
osition of Harry Littlejohn was to show the inferiority of some of 
complainant's paper which his company had received and been unable 
to sell. The complainant moves to suppress ail this testimony on the 
ground of its immateriality, and although it seems to hâve been In- 
troduced to meet a little testimony from George G. Rockwood, who 
spoke of the inferiority of the défendants' paper, the issue had no 
bearing upon the real issues in the case, was immaterial, and the mo- 
tion, so far as it related to that testimony, should haye been granted. 
The testimony of Mr. Abbott for the défendants, in reply to the re- 
buttal of the complainant, Is deserving of censure. He was the de- 
fendants' patent expert, and testified in their behalf. After the com- 
plainant's experts had replied in rebuttal, he was again examined; 
and, in reply to a single question, made an argument from previously 
prepared manuscript notes, of 100 printed pages, consisting of com- 
menta and criticisms upon the testimony, and his opinions and beliefs 
occasionaUy mingled with hearsay. While a portion of his testimony 
related to experiments in which he had assisted, and was not objec- 
tionable, the argumentative portion went entirely beyond the proper 
bounds of expert testimony ; so that it ought not to be treated as tes- 
timony for which costs should be allowed. No costs should be allowed 
in either court for the flrst hundred pages, and no costs should be 
allowed in either court for the other testimony which has been pro- 
nounced inadmissible. The decree of the circuit court, except as mod- 
ifled in the matter of costs, is afBrmed, with costs of this court as 
specified. 



KAXSAS OITT HAY-PRESS CO. v. DEVOL et al. 

(Circuit Court of Appeals, Eiglitli Circuit. SeptemlDer fi, 1897.) 

No. 808. 

Patents— Valtdity and Constktjction— Hay-Balikg Presses. 

Patent No. 495,944, to Knlglit, Kelly, and Alderson, as assignées of 
Livengood et al., for improvements In hay-baling presses, If valid at ail 
as to its fiftili claim, must, in view of tlie prior state of ttie art, as shown 
especially in tlie Whitman patent, No. 446,311, be narrowly construed. SI 
Fed. 726, reversed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

This was a suit in equity by the Kansas City Hay-Press Company 
against H. F. Devol, George Devol, and W. S. Livengood, for alleged 
infringement of certain patents relating to hay-bailing presses. In 
the circuit court the' bill was dismissed after a hearing on the merits 
(72 Fed. 717), and the complainant appealed. This court heretofore, 
on May 10, 1897, reversed that decree, and directed the court below 
to enter a decree dismissing the bill as to certain of the patents sued 
on, but sustaining others, and directing an injunction and accounting 



464 84 FBOBRAL REPORTER. 

for infringement thereof. 81 Fed. 726, The case is now heard upon 
a pétition for rehearing. 

James Scammon (Ofifleld, Towle & LintMcum, of counsel), for ap- 
pellant. 

Geo. A. Neal and T. S. Brown (Bond, Adams, Pickard & Jackson, of 
counsel), for appelleea 

Before OALDWELL, SANBORN, and THAYEB, Circuit Judges. 

PEE CUEIAM. When the opinion in this case was prepared, the 
cMef point of controversy with respect to patent No. 495,944, issued 
on April 18, 1893, to James E. Knight, Edward Kelly, and William 
A. Alderson, as assignées of Winfleld S. Livengood et al., seemed to 
be whether the title to that pateiit was duly vested in the complain- 
ant, tiie Kansas City Hay-Press Company. To this question our at- 
tention was chiefly directed on the argument, and for that reason full 
considération was not given to the further questions whetlier claim 
5 of said patent was valid and had been infringed. We find no occa- 
sion to modify our views with respect to the title to the patent, and 
what was said on that subject will be adhered to. In a pétition for 
a rehearing recently flled by the appellees, the question whether claim 
5 of patent No. 495,944 is valid, or was shown to hâve been infringed 
by the appellees, is more elaborately discussed, and our attention 
has been more particularly directed to the state of the art to which 
claim 5 of patent No. 495,944 relates. We hâve become satisfled, 
after considering this claim in relation to the state of the art as 
disclosed by several prior patents, — to wit, patent No. 446,311, issued 
to H. L. Whitman on February 10, 1891; patent No. 375,078, issued 
to Winfleld S. Livengood on December 20, 1887; and patent No. 459,- 
630, issued to John H. Hampton on September 15, 1891, — ail of which 
patents relate to improvements in baling presses, that the claim is 
not valid, or, if valid, that it must be construed with such limitations 
as to exempt the appellees from the charge of infringement. We do 
not deem it necessary to go into this question in détail, and there- 
fore content ourselves with the statement that the Whitman patent, 
No. 446,311, to which référence has been made, discloses a combina- 
tion substantially the same as that covered by claim 5 of patent No. 
495,944. As this question has received full considération in connec- 
tion with the pétition for a rehearing, we do not deem it necessary 
to set the case down for reargument on this point. We hâve accord- 
ingly concluded to modify our former decree by directing that the bill 
of complaint be dismissed as to patent No. 495,944, at the cost of the 
complainant company, and that so much of our former judgment as 
upheld the validity of claim 5 of said patent, and directed an account- 
ing as to the profits realized and damages sustained by the infringe- 
ment thereof, be expunged. In ail other respects the decree as for- 
merly entered will be sustained and remain undisturbed, and the péti- 
tion for a rehearing will be denied. 
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LOPBS et al. v. LUGE et al. 
(District Court, D. Massachusetts. December 11, 1897.) 

Nos. 821-826. 

Whai-e FisBeries— Shipping Aktioi.es— Profits of Thade. 

Tlie printed shipping articles for a whaling voyage contained an inter- 
llneation providing that the offleers and seamen were not to participate In 
any furs, slsins, or bones "taken in the way of trade." It appeared that 
the owners intended to engage to a considérable extent in trading with t\e 
natives, but did not inform the seamen thereof. In the course of the voy- 
age they were requlred to perform much extra worlî connected with the 
trading, and in the préparation and care of the skins, bone, etc., acquired 
thereby. Eeld, that they were entitled to compensation for this extra 
work, and, under the peeuliar circumstances of the case, they were enti- 
tled to the same share in the profits of the trading as was given them by 
the shipping articles as their lays In the cutch. 

Thèse were six libels flied by seamen of the whaling schooner Era 
against Thomas Luce and others to recover the value of their lays, 
and also compensation claimed by them as their share in the profits 
of trading Tentures carried on during the voyage. Thèse libels 
were Consolidated and heard together. 

Thomas F. Desmond and Thomas A. Codd, for libelants. 

Carver & Blodgett, for respondents. 

BEOWN, District Judge. Upon the évidence of witnesses as to 
the value of the catch of the whaling schooner Era, there appears 
no reason to disturb the allowance of 28 cents a gallon for oil, and 
$3.50 a pound for bone. According to the decided prépondérance of 
testimony, the price for the bone was fair, if not libéral, and an 
allowance of a greater quantity of oil than was actually contained 
in the vessel more than offset the différence that would resuit from 
the allowance of the price of 30 cents per gallon for the oil. From 
the testimony of intelligent witnesses upon both sides, it appears 
that the owners took no unfair advantage of the men, but estimated 
the value of the catch fairly, at a figure very close to the actual cash 
value. Under such circumstances, th.e settlement should stand, so 
far as the value of the catch is concerned. 

Whether the men are entitled to an additional amount for a share 
in the trade is a more serious question. The shipping articles con- 
tain the following provision : "It is understood and agreed that the 
offleers and seamen are not to participate in any furs, skins, or bone 
taken in the way of trade." This provision was a written interlinea- 
tion in printed articles. The men deny that it was read to them or 
called to their attention. The testimony of the owners is that the 
men were told simply that they were to hâve no share in the trade, 
and that no explanation was giyen them as to the amount of trade 
contemplated. It appears in évidence that the trade with the na- 
tives was eonsidered by the owners a considérable part of the ven- 
ture; that the sum of |l,3ol.37 was invested in articles for barter, 
which an owner testifled was "quite a. sum for trading" ; and that a 
portion only of the articles procured in trade sold for $2,039.02. 
84F.-30 
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It further appeaxs that the men did considérable work upon tlie skins 
and otlier articles takën' in trade, and were ordered to do so by the 
master, and were snbjected to hardship in conséquence. I flnd no 
satisfactory évidence of a custom of owners oî wbaling vessela to 
engage in trade to a similar extent, or to exclude the men from 
sharing in substantiaJly ail that results from the voyage. In The 
Holder Borden, 1 Spr. 144, 149, Fed. Cas. No. 6,600, it was said: 

"We should keep In mind that tMs is a whallng voyage, in which the great 
princlple of maritime pollcy, of uniting the interest of the mariners witb that 
of the owner, Is adopted In Its greatest force." 

This policy is applicable for the beneflt of the seamen as well as 
of the owners. Even were the men inf ormed that they were net to 
participate in the profits of trade, which they dispute, they had no 
reason to suppose that trade was an important object of th.e voyage, 
or that, through their labor, they were to assist the owners gratui- 
tously in what was practically an indepehdent venture. As at the 
time of the signing of the shipping articles the owners had in mind 
a trading enterprise of considérable iiiiportance, which, from the 
testimony, they regarded as "something of an experiment," and aa 
the men were not informed of this intention, either actually or by 
any existing usage, I am of the opinion that the minds of the owners 
and of the men did not meet when the contract was signed. The 
articles should not be so construed as to permit the conversion of a 
voyage ostensibly for whaling into a voyage for the double object of 
whaling and trading. The évidence in this case, which tends to 
show the success of the trading experiment, and the probability of 
further and more important trading enterprises, affords a warning 
against a construction of the articles in question that would permit 
owners of whaling vessels to increase indeflnitely the size of their 
trading ventures, and to secure without compensation, in a private 
business of freighting articles of barter to and from remote Northern 
régions, the services of men who visit thèse régions, and encounter 
péril and hardship, for the doubtfui profits of a whaling catch. I 
flnd no évidence of an existing usage that would justify such a con- 
struction, and in the absence of évidence that ail that was contem- 
plated by the owners was communicated to the men, and undertaken 
by them voluntarily and with a full understanding, I consider such a 
construction of the stipulation as one derogatory of the seamen's 
gênerai rights, and not to be supported by a court of admiralty. 
Matern v. Gibbs, 1 Spr. 159, Fed. Cas, No. 9,273; Brown v. Lull,'2 
Sumn. 443, Fed. Cas. No. 2,018. As the libelants contributed to this 
collatéral enterprise of the owners, not only in the transportation 
upon the vessel of the articles given and received in barter, but also 
by spécial labor expended in the work of trading, and in the prépara- 
tion and care of the skins, bone, etc., I am of the opinion that they 
should receive compensation. The case should therefore be referred 
to a commissioner, to take an account of the fair market value at the 
time of the termination of the voyage of ail articles received by the 
owners in trade, and, after deducting from the gross amount thereof 
such sums as shall be a fair allowance to the oWners for their spécial 
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investment and spécial expenses in the trading venture, to report the 
balance, if any, in favor of tlie owners, as the amount of profit of 
said trade. Whatever nile of compensation might under otlier cir- 
cnmstances be adopted, I am of the opinion that under the présent 
libels and proofs the libelants are entitled, respectively, to the same 
share in the profits of said trade as appear by the shipping articles 
to be their lays in the catch. A decree for the libelants may be 
entered in accordance with this opinion. 



RED E. S. S. CO., Limited, v. NOETH AMEEICAN TEANSPOET CO. 
(District Court, S. D. New York. January 8, 1898.) 

1. Charter op Steamer— Lat-Dats— Dispatch Moneys— Timb Saved m 

LOADIKG. 

A charter of the steamship William Storrs to the défendants, allowed 
for loading 15 running days, Sundays and holidays excepted, and dispatch 
money £10 per day for each day or part of a day saved in loading. The 
master permitted the charterers to commence loading with the use of the 
shlp's appliances on the day preceding the time when the lay-days by the 
charter began, withou't préjudice to the continuance of the lay-days. Held, 
that the time used by the charterers In loading on the day preceding the 
commencement of the lay-days, was not time saved in loading, and that 
the charterers could not, therefore, claim dispatch money for that time. 

2. Same— Détention of Snrp's Paperb. 

Under a second charter of the same steamer, 18 running lay-days were 
allowed, Sundays and légal holidays excepted, with the provision for dis- 
patch moneys at £15 per day "if steamer be dispatched in less time than 
Is specified." Held under this provision of the charter that the right to dis- 
patch moneys would begin on the day the ship was actually dispatched 
by the charterers, notwlthstanding their use of the ship by permission for 
loading before the lay-days commenced. Held, further, that under a charter 
providing for bills of lading and a delivery of the cargo according to the 
custom of the port, the charterers had no right to require the master to 
Bign bills of lading containing more spécifie provisions as to a partlcular 
alleged custom of which the master was ignorant, or to detain the vessel 
on account of his refusai to slgn such bills, althougb the custom was in fact 
correctly stated, and the dispatch moneys, therefore, could not be claimed 
for the time lost In dispatching the ship on account of this controversy. 
(Syllabus by the Court.) 

This was a libel in rem by the Eed R Steamship Company, Lim- 
ited, against'the North American Transport Company, to recover 
money claimed under a charter party. 

Convers & Kirlin, for libelant. 

Butler, Notman, Joline & Mynderse, for respondent. 

BR0W2^, District Judge. The above libel was filed to recover 
certain small balances alleged to be due. to the libelant for the hire 
of the steamship William Storrs under two différent charter parties, 
dated the one July 26, 1893, and the other October 10, 1893. The 
items claimed consist of certain crédits for dispatch moneys, which 
in settlement with the charterers the master allowed to them as 
crédits against the charter hire, for time saved in loading, and in 
dispatching the vessel less than the lay-days specified in the charter. 

The charter of July provided that: 
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"The lay-days shall not commence untll 7 a. m. on the mornlng after the 
steamer is ready to recelve the cargo at the place of loadlng, notice being given 
before 12 o'clock on the day the steamer is ready. 15 runnlng days, Sundays 
and hoUdays excepted, are allowed for loadlng. * * * Dispatch money at 
the rate of £10 per day of 24 hours is to be allowed the charterers for each 
running day or part of day saved In loadlng. The vessel Is to load at night 
If required by the charterers, they paying ail extra expense thereby Incurred 
exceptlng overtime of offlcers and crew; steamer to furnish use of her tackle, 
steam hoisting englues and engine drivers in landlng [loadlng?] cargo." 

The vessel was ready to load and gave the requisite notice on 
August 22d, so that the lay-days, according to the terms of the char- 
ter, began at 7 a. m. of Wednesday, August 23d. Fifteen running 
days from that time, Sundays and holidays excluded, expired at 7 
a. m. on Monday, September llth, to which'time the charterers would 
hâve been entitled to hold the ship for the pu^pose of loading, with- 
out any liability for the payment of démarrage. In this computa- 
tlon, three Sundays are excluded, and also Labor Day, on September 
4th, which under the statutes and customary practice at Norfolk, Va., 
where the ship was loaded, I flnd should be treated as a holiday 
within the provisions of the charter. 

By arrangement with the master, however, the charterers com- 
menced loaning on Tuesday, August 22d, at about 2 p. m., the day 
before the lay-days regularly commenced under the charter, but 
with the understanding that the earlier commencement to load should 
not affect the duration of the lay-days. Nothing was said regarding 
the eflfect of the earlier commencement of loading upon the right to 
dispatch moneys. The loading was completed at half past 4 p. m. 
on Saturday, September 2d, and the vessel sailed the next morn- 
ing. In the settlement for the charter hire the master allowed the 
charterers' daim to a crédit of 8 days and 14 hours dispatch moneys, 
making no account of the time used in loading on August 22d. The 
libelant contends that by commencing to load on the 22d, the lay- 
days must be counted from that time, and that the lay-days therefore 
expired on Saturday, the 9th of September (even if Labor Day were 
allowed as a holiday), instead of on Monday, the llth; and that the 
master had no authority to modify the charter party, or to permit 
the charterers to commence loading earlier than the charter party 
provided, upon any terms that would throw upon the owners the ex- 
pense of additional dispatch moneys. 

I do not think the master's permission to commence loading earlier 
than the charter party provided, should be regarded as an act done 
in excess of bis authority; nor on the other hand should this permis- 
sion, in the absence of express agreement, be so construed as to 
authorize the charterers to use the ship and her appliances for load- 
ing without compensation ov équivalent in reckoning, or so as to 
impose the payment of dispatch moneys beyond what would other- 
wise hâve been due. The charterers cannot claim dispatch moneys 
except in strict accordance with the express stipulation of the char- 
ter. This stipulation in the July charter is, that dispatch moneys 
shall be allowed for each running day or part of day "saved in load 
ing." But, plainly, a day is not saved in loading that is occupied 
in loading. While loading, the ship's offlcers, men, steam and tackle 
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are at the charterers' service and are more or less employed. In 
this charter I hâve some doubt whether the word "landing" is not a 
misprint for "loading," which is the word used in the subséquent 
charter; but the practice of vessels to supply thèse facillties is well 
known, and the previous provision of this charter that for loading 
at night, the charterers should "pay ail extra expenses excepting 
overtime of offlcers or crew," indicates that the gênerai custom in 
this case was to be followed. The expenses of the ship while load- 
ing, though perhaps but a minor part of the considération in the 
allowance of dispatch moneys, cannot be wholly ignored; nor can 
they be separated from the other considération for the allowance of 
dispatch moneys. Consequently, under the first charter, the whole 
time that the charterers occupied in loading, from the hour when 
they began to load up to the hour when the loading was flnished, 
should be counted against them as time used in loading, and none 
of it as time "saved in loading." This whole time, including one 
Sunday, was 11 days, 2J hours. The lay-days as provided by the 
charter counted 18 running days, and the understanding with the 
master was that thèse should not be shortened by beginning to load 
on the 22d instead of the 23d. The lay-days remained, therefore, up 
to 7 a. m. of September llth, as bef ore. But this on the other hand 
has no effect on the time actually saved or used in loading. The 
time used in loading being 11 running days and 2^ hours, and the 
time allowed by the charter counting 18 days in ail, the différence, 
viz. 6 days, 2| hours, is the time "saved in loading," beyond that con- 
templated by the charter. This is ail that the owners agreed to pay 
for; since they did not agrée, as in the succeeding charter, to pay 
for any time saved in the dispatoh of the ship sooner than the 18 
days. The charterers were, therefore, entitled under the first char- 
ter to dispatch moneys for 1 day, 16| hours, less than the 8 days, 14 
hours, charged in their settlement with the master. 

2. The provisions of the second charter, dated October 10, 1893, Were 
the same as regards giving notice and the commencement of lay-days ; 
but as respects dispatch moneys the provision was différent from that 
of the preceding charter. It was as f oUows : 

"If the steamer be not sooner dispatched, 18 running daiys, Sundays and légal 
holidays excepted, shall be allowed the charterers for loading. * * * And 
if steamer be dispatched in less time than Is specifled, then the charterers are 
to be allowed £15 Britlsh sterling dispatch money for each and every woriiing 
day so saved." 

The vessel loaded at Newport News. The ship was in readiness 
and gave notice on October 18th, so that the lay-days of the charter 
commenced Thursday, October 19th. At the charterers' request, the 
master gave permission to begin loading on the 18th, and signed this 
mémorandum : 

"Agre« commence loading to-day 18th Instant, time to commence to begin 7 
a. m. to-morrow 19th. 

"[Sgd] J. Daniels." 

The vessel accordingly commenced loading at 2 o'clock on October 
ISth, and finished loading at 7 p. m. on Thursday, October 26th. She, 
therefore, occupied in loading (deducting one Sunday) 7 days and 5 
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hours of actual working days, while the charter time allowed was 18 
. working days, a saving in loading time, therefore, equal to 10 days 
and 19 hours, for which the charterers would hâve been entitled to 
crédit if the provision of this charter had been that they were to be 
paid for the time "saved in loading." Tliis charter, however, reads 
that they açe to be paid in case only that "the steamer be dispatched 
in less time than is specified." The time specifled is 18 ruiming 
days, Sundays and legàl holidays excepted, which, under the notice, 
counts from October 19th, and it is expressly provided in article 11 
that the charter shall not commence until that day. The lay-days, 
therefore, excluding three Sundays, expired at 7 a. m. on November 
9th, and the right to dispatch moneys dépends upon the charterers' 
"dispatch of the ship" prior to that time. There is no express référ- 
ence to the completion of loading, or time saved in loading or in other 
ways. 

After the loading was completed, on the evening of the 26th, a 
dispute arose between the master and the charterers' agents as to 
the tenus of the bills of lading. The bills of lading were prepared 
by them, and, as presented to the master for signature, contained, 
as regards certain tobacco, the foUowing clause: 
"Tobacco to be delivered at Queen's Warehouse at ship's expense." 

The charter provided "that the customs and usages at the ports 
of loading and dispatching shall be observed, unless otherwise ex- 
pressed." Article 7. "Tobacco, if any, to be delivered according 
to the custom of port of discharge; charterers guaranty not to ship 
exceeding 100 hogsheads." Article 9. The master at once signed 
ail the other bills of lading as presented, .but objected to the above 
clause, which would require the ship to pay the expenses of cartage 
to the warehouse in Liverpool. He ofEered to sign bills of lading in 
the form provided by the charter party as above stated. The re- 
spondents would not accept this, and refused to deliver to the cap- 
tain the necessary clearance papers of the ship, in conséquence of 
which the ship was detained until the evening of October 28th, when 
the bills of lading were accepted in the form proposed by the mas- 
ter, and the ship's clearance papers were delivered, so that she sailed 
on the morning of the 29th. 

The custom of Liverpool required the ship to pay the expenses of 
warehousing, and this charge was in fact subsequently paid. But 
the master, while at Norfolk, could not be required to ascertain and 
détermine at his péril the fact as to this custom, and insert it in 
the bills of lading. The provisions of the charter party were ex- 
plicit as to the bills of lading, and were sufficient; and the respond- 
ents had no right to insert additional spécifications, which were 
not in the charter, and which the master did not hâve immédiate 
means of determining. The détention of the vessel during this dis- 
pute was not, therefore, justifiable on the part of the respondents; 
and so long as they withheld the ship's clearance papers without 
justifiable cause, manifestly the ship was not "dispatched." The dis- 
pute on this matter was not adjusted until so late on the 28th that no 
pilot could be obtained until the 29th. This charter, moreover, does 
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not provide for any division oî a day. The vessel was, therefôre, 
dispatched but 9 working days earlier than the lay-days stipulated in 
the charter, and for thèse 9 days only were the respondents entitled 
to dispatch moneys, instead of 11 days. 

I ând, therefôre, that the libelant is entitled to be restored dis- 
patch moneys under the ârst charter, for 1 day and 16^ hours, and 
under the second charter for 2 days. 

Judgment may be entered accordingly. with interest and costs. 



THE ELLA. 

NEAFIB & LEVY SSlP & ENGINE BUILDING CO. V. THE ELLA. 

(District Court, D. Delaware. December 10, 1897.) 

No. 553. 

1. Maritime Likns— Necbbsabt RBPAiRa. 

Repairs to a vessel are necessary, wlthin the meanlng of the maritime 
law, where they are such as would be ordered by any prudent shipowner 
for the purpose of fitting and equipping her for efficient maritime service 
of the character for which she Is designed or employed. 

2. Samb— Rbpairs on Owner's Order. 

The maritime law does not recognize any lien on a vessel for repairs 
furnished in a foreign port on the direct order of the owner in person, 
unless there is an agreement, express or implied, for a lien; but if there 
be a common understanding on the part of the repairer and the owner 
that the furnishing of necessary repairs is to proeeed upon the basis of 
a lien or of extension of crédit to the ship as well as to the owner or 
master, there is an implied agreement or contract for a lien, and a lien 
will be recognized and enforced. 
8. Same — Presumptions. 

Where necessary repairs hâve been furnished to a vessel in a foreign 
port on the direct order of the owner who is présent, there is a presump- 
tion that the repairs were furnished, not on the crédit of the vessel, but 
solely on that of the owner; but this presumption is not conclusive. It 
may be rebutted by an implied agreement for a lien. Such Implied agree- 
ment does not serve to create a lien de novo, but merely to overcome 
the presumption that crédit is given fexelusively to the owner. 

4. Same — Waivbr dp Lien— Givikg Note—Présomptions. 

The mère acceptance by a person, entitled to a maritime lien for re- 
paire, of a promissory note of the owner of the ship repaired, does not 
defeat the lien. There is a presumption that the note is talten only as 
collatéral security; and this presumption continues unless It affirmatively 
appears that the note was talîen with an intention that it should extin- 
gulsh the lien. 

5. Same — Innocent Porchasers— Advances. 

Neither a bili of sale nor a mortgage of a vessel given to secure an 
antécédent indebtedness will confer upon the vendee or mortgagee the 
rights of a purchaser for value or alïect the existence or enf orcement of 
a maritime lien; but money advanced in considération of the exécution 
of a bill of sale or mortgage of a vessel will constitute the vendee or 
mortgagee a purchaser for value; and if the money bas been advanced 
without notice, actual or constructive, of the existence of a maritime lien, 
the vendee or mortgagee will, in proceedings to enforce such lien, be 
treated as an innocent purchaser for value. 

6. Samb— Enporcbment op Lien— Unrbasokable Delat. 

A maritime lien is not in any case directly defeated by an innocent pur- 
chsse for value. The effect of such a purehase is that proceedings for 
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the enforcement of the Uen must be instltuted without unreasonable de- 
lay, and what Is unreasonable delay must be tested by what constitutes 
a fair opportunlty, by the exercise of reasonable diligence, to arrest the 
vessel. 

7. Sale of Vbssei,— Pukchase from Corporation bt Its Président— Rights 

OF Third Parties— NoticB. 

Where one claims title to a vessel under a bill of sale from a corpora- 
tion, of which he was at the tlme président, he is, for the protection of 
Innocent third persons, chargeable with Ijnowledge of ail material faots 
which would hâve been disclosed to him if he had exercised the duties 
of his office with reasonable circumspection. 

8. Maritime Liens— Libel in Rem— Costs. 

The fact that a libel In rem is filed for repairs before the maturity of 
a promissory note glven for the price, and still held by the libelant, does 
not defeat the suit, but at most merely afCects the question of costs. 
(Syllabus by the Court.) 

Levi C. Bird and Andrew E. Sanbom, for libelant 
Lewis C. Vandegrif t, for claimant. 

BEADFOED, District Judge. In this case The Neafle and Levy 
Ship and Engine Building Company, a corporation of Pennsylvania, 
filed September 30, 1896, a libel in rem against the steamboat Ella to 
recover the price of repairs supplied to her by the libelant in PhUa- 
delphia from May 21, 1895, to May 30, 1896, inclusive, amounting to 
$1123.31, together with interest thereon from the last mentioned date. 
■V^TiDe the repairs were being furnished, the Ella was owned solely by 
The PhUadelphia and Smyrna Transportation Company, a corporation 
of Delaware, and Alfred H. Smith during that time was her master. 
The transportation company executed a bill of sale of the Ella to 
John H. Hoflecker, the claimant, August 21, 1896, and from that time 
the claimant was the real or apparent owner of the vessel until she was 
sold October 19, 1896, under a writ of venditloni exponas issuing ont 
of this court for the enforcement of a wharfage lien. The sale was 
confirmed and the purchase money, |6200, was paid into the registry 
of the court. Subsequently, $1075.54, parcel of the said sum of 
16200, was applied to the satisfaction of certain lien claims and costs 
against the Ella, leaving $5124.46 in the registry as the balance of 
the proceeds of said sale. 

It is admitted that the items contained in the schedule annexed to 
the libel were furnished, and that the charges theref or are reasonable ; 
and it clearly appears that Philadelphia was a port foreign to the Ella, 
in the sensé of being a port in a state other than that in which she 
was owned, when the repairs were furnished. 

The vital questions in the case are two ; flrst, whether the libelant 
by fumishing the repairs acquired a lien of a maritime nature against 
the Ella; and, secondly, whether if such a lien existed, the libelant 
is entitled to payment of its demand ont of the balance of the pro- 
ceeds in the registry. 

The évidence as to the existence of a lien is voluminous, and largely 
circumstantial, and bas required and received careful scrutiny and 
considération. In view of the charaeter of the items set forth in the 
schedule and of the testimony relative thereto, the repairs were neces- 
sary, within the meaning of the maritime law. They were not only 
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in aid of commerce and Bavigation, but were such as wotild be ordered 
by any prudent sUpowner, engaged in business similar to that of the 
transportation company, for the purpose of fltting and equipping hls 
vessel for eiBcient maritime service. The repairs were necessary 
aùd were furnished by the libelant to the Ella in a f oreign port. But 
it does not follow from thèse facts alone that a maritime lien arose 
or was created. It was requisite that the repairs should hare been 
furnished on the crédit oif the vessel. It is necessary to détermine, 
among other things, with whom the libelant dealt in the transaction in 
ordei to ascertaln whether they were furnished on her crédit. Did it 
deal with the transportation company, or with the master qua master, 
or vrith both of them? The libel states that "the owners of the said 
steamboat 'Ella,' by themselves or through the said Alfred H. Smith, 
Master as aforesaid, acting as the agent of the said owners, applied to 
the libelant to fiwnish repairs for said steamboat," and that "the 
libelant, accordingly, in pursuance of the said contract, and orders 
given it from time to time, made the varions repairs to the said steam- 
boat 'Ella,' set forth in the account or schedule hereto annexed," etc. 
The answer states that the claimant admits that "the owners of the 
steamboat 'EHa' applied to the libelant to fumish repairs for said 
steamboat," and avers that "the libelant in pursuance of a contract 
made with the then owners of said steamboat 'EUa' and orders given 
from time to time by the then owners o<f said steamboat to the libel- 
ant" made the repairs in question. Much light is shed upon the point 
now under considération by the course of dealing between the libelant 
and transportation company for years prior to the furnishing of 
the repairs in question as well as by the circumstances attending that 
transaction. 

The libelant was incorporated in March, 1891, under the laws of 
Pennsylvania, for the purpose of constructing and repaicing vessels 
propelled by steam, and succeeded to the property and business of 
the long established flrm of Neafle & Levy, of which Jacob G. Neafie, 
the président of the libelant, was a member. The character of the 
business conducted by the libelant was substantially the same as that 
for many years carried on by Neafle & Levy. The transportation com 
pany was incorporated in Pebruary, 1883, under the laws of Delaware, 
for the purpose of transporting freight by vessel between the town 
of Smyma, Delaware, and the city of Philadelphia, or elsewhere in the 
Delaware river and bay, or any navigable waters. The claimant was 
among its incorporators and became its président iive or six years pri- 
or to the furnishing of the repairs and bas continued to hold and now 
holds that office. Under its charter the transportation company 
engaged in the carriage of freight by vessel to and from Smyma and 
Philadelphia, regular trips being made over the route several times a 
week. ■ It had its main office in Smyma and also had a small steam- 
boat office on pier No. 9 in Philadelphia. In 1889 it became the 
owner of the Ella and continued to own her imtil after the repairs had 
been furnished. There is no évidence that at any time during the 
period between the acquisition of the Ella and the completion of the 
repairs any other vessel was operated by that company on its route, or 
was owned by it. Before and substantially until the transportation 
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oOmpâny bêcame the ownep of the Ella, it owned and operated on its 
route a steamboat called the John E. Tygert, and some of the corre- 
spoûdence between Neafle & Levy and the transportation company 
relates to that vessel. 

Augustus E. Jardine became connected with the transportation 
company in September, 1885, as gênerai manager. He subsequently 
became its secretary and treasurer, which ofSces he has held for about 
ten years. It appears from the évidence, documentary as well as 
oral, that, while secretary and treasurer, he was also the gênerai 
manager of the transportation company, and was dealt with as such. 
Correspondence intended for that company and relating to its afifairs 
was indiflferently addressed to the company and to Jardine. Whether 
or not constituted gênerai majiager by formai action of the com- 
pany, he performed the functions of such an oliice; and it nowhere 
appeafs that his authority so to act was questioned in any quarter. 
His dealings on behalf of the company, if not expressly authorized, 
were acquiesced in by it. The claimant, in answer to the question, 
"And you had the gênerai charge of the affaira of the corporation as 
président?" testifies, "1 don't think so. I think those things were in 
the care and hands of the secretary and treasurer." He further testi- 
fies, "I didn't keep any run of the affairs of the company; Mr. Jardine 
was the gênerai manager, and run the affairs of the company." That 
Jardine was regarded by both Neafle & Levy and the libelant as one 
in authority in the transportation company, clothed with the powers 
of a gênerai manager, is clear. From the organization of that com- 
pany Neafle & Levy or the libelant had furnished repairs to its vessels, 
and such of the correspondence since that time as is in évidence shows 
that Jardine assumed to act in that capacity. Jacob G. Neafle, the 
président of the libelant, testifled that he recognized Jardine as man- 
ager of tha transportation company. The correspondence prior to 
the f urnishing of the repairs in question shows direct dealings between 
Neafle & Levy and the libelant, on the one side, and the transporta- 
tion company, on the other. Respondenf s Exhibits Gr, Grl. G4, G5, 
Q8, G-10, Glà, H, I, J, K. It appears, from the manner in which this 
correspondence was addressed or signed, as shown by the exhibits, 
not only that J&.rdine acted and was recognized as the principal agent 
or gênerai manager of the transportation company, but, further, that 
where référence is made to Smith, he is regarded rather as a direct 
agent of that company with respect to the work or repairs mentioned 
in the correspondence than as master qua master. From the time 
the transportation company became the owner of the Ella in 1889 until 
after the repairs in question had been completed ail repairs to her 
had been almost exclusiTely furnished by Neafle & Levy or the libel- 
ant; Smith testifying that it was "only twice since we owned the 
"Ella' that we went elsewhere." The oral testimony as to the course 
of dealing between the transportation company and Neafle & Levy 
and the libelant in the ordering and furnishing of repairs, while at 
flrst sight conflicting and apparently irreconcilable, upon careful ex- 
amination will be found, when taken as a whole, to be in the main 
consistent with the inf erence drawn from the correspondence. The 
EUa every year received a gênerai overhauling at the yard of the 
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libelant. It was called her annual spring OTeriSauling, and included 
sucli gênerai repairs as to make her seaworthy and keep her in good 
condition. She was overhauled nsually in May or June. As occa- 
sion required, however, she was sent at other times to receive repairs. 
From time to time the transportation company by letter or through 
Smith, who was in constant communication with the company, ar- 
rangea with the libelant for the use of its marine railway in connec- 
tion with the repairing of the Tessel, and, the time having been 
agreed upon, the patrons of the Une were notifled by advertisement of 
the fact that the Ella would be temporarily withdrawn from the route, 
fiefore she was sent to be overhauled Jardine and Smith conferred 
together and agreed upon the needed repairs. Such repairs were 
ordered either by correspondence between the transportation com- 
pany and the libelant or, when the vessel was at the yard of the libel- 
ant, by Smith usually, or by Jardine occasionally, and sometimes by 
one of them in the présence of the other. Smith remained with the 
Ella while being overhauled to superintend the work and to order 
such repairs as were necessary to the proper completion of the re- 
pairs agreed upon. It is true that Smith testifies that when he 
was at the yard he was consulted by the ofiicers or employés of the 
libelant as to the required repairs and that he ordered such repairs 
as he wanted which were furnished accordingly. But this state- 
ment is consistent with the évidence that the vessel was there by 
prearrangement between the transportation company and the libel- 
ant, and that he was there in charge of the executive détails of work 
which had been discussed and generally agreed upon by Jardine 
and himself in Smyrna. It is also true that Smith from time to 
time ordered casual repairs for the Ella in the absence of any cor- 
respondence relating to them between the transportation company 
and the libelant. But it appears that the libelant never looked to 
Smith for payment or, in supplying such repairs, in anywise gave 
crédit to him. AU bills were sent to the transportation company 
as the owner of the vessel. It may seriously be donbted whether 
Smith's testimony, when carefuUy examined, in connection with the 
gênerai course of dealing between the transportation company and 
the libelant, as disclosed by the correspondence and other évidence, 
does not show that in ordering such casual repairs he was acting 
rather as a direct représentative of the transportation company than 
in the character of master of a ship in a foreign port. But, however 
this may be, there can be no doubt that prior to the fumishing of 
the repairs in question the gênerai course of dealing in the repairing 
of the vessels of the transportation company by the libelant or Neafie 
& Levy was through direct negotiations between that company and 
the repairer. Such having been the course of dealing prior to May, 
1895, it must be assumed, unless the contrary appears, that it was 
not abandoned with respect to the repairs in question. It is unnec- 
essary, however, to rely upon such an assumption. The évidence 
shows that the usual course of dealing was continued. The metallic 
life boat and the repairs to the rudder of the Ella, included in the 
bill of particulars, were subjects of direct correspondence between 
the transportation company and the libelant. Eespondent's Exhibits 
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N and L. The smokestack, included in tbe bill of particulars, waa 
also the subject of direct negotiations between tbe two companies. 
In May, 1895, shortly before the spring overhauling for that year, Jar- 
dine and Smith were in the office of the libelant in consultation with 
its offioers in relation to some of the repairs in question, and on that 
occasion Smith in the présence of Jardine stated to the président of 
the libelant what he wanted done in the way of repairs. It also ap- 
pears that the items in the bill of particulars in May and June repre- 
sent work that was planned in advance and arranged for between 
the transportation Company and the libelant and that the use of the 
marine railway was secured by direct negotiations between Jardine 
or Smith and the libelant. The évidence thus supports tbe presump- 
tion that the nsual course of dealing between the transportation 
Company and the libelant in former years continued during the period 
of the furnishing of the repairs in question. An analysis of the items 
contained in the bill of particulars shows that ninety five per cent, 
of the amount of the claim consists of charges for spring repairs, use 
of the railway at other times, the metallic life boat, the smokestack 
and the rudder. AU thèse items were the subject of direct dealings 
between the transportation conapany and the libelant. The remain- 
ing items, comparatively insigniflcant in amount, may bave been or- 
dered by Smith in the absence of any correspondence between tbe 
two companies and of any consultation with Jardine. But, in view 
of the gênerai mode of dealing, the furnishing of thèse casual or in- 
cidental repairs does not warrant an inference that they were re- 
garded edther by the libelant or tbe transportation company as an 
exception to or departure from the customary course. Certainly, 
there is nothing in the évidence, written or oral, to support such an 
inference. The évidence, taken as a whole, leads to a conviction that 
the relation of Jardine and Smith to the transportation company, 
with respect to the furnishing of the repairs in question, was that 
of agents to their principal ; that the acts and orders of Jardine and 
Smith in the promises were those of that company; and that, not- 
withstanding some testimony to the contrary, the libelant must be 
considered in law to bave dealt directly with that company, and not 
with Smith in the character of master. 

This case must, therefore, be treated as belonging to the class 
in whicb repairs or supplies are furnished to a ship in a foreign 
port on the direct order of the owner. Section 1 of the statute of 
Pennsylvania of June 13, 1836, as amended June 24, 1895, is as 
follows: 

"Ships and vessels of ail klnds built, repalred, fltted, furnished and supplied 
with necessaries for navigation within this commonwealth shall be subject 
to a lien for ail debts contracted by the builders, master, owners, agents or 
consignées thereof for worlî done or materials or supplies found or provided 
In the building, repairing, fitting, furnishing, supplying or equipping of the 
same in préférence to any other debt due from the builders, master, own- 
ers, agents or consignées thereof." Laws 1895, p. 251, 

It is, bowever, unnecessary to the décision of this case to con- 
sider the Pennsylvania statute. The libelant claims a lien as well 
under the gênerai maritime law as under the act. No lien for re- 
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pairs will arise under the statute, unless they are furnislied on the 
crédit of the vessel. The Samuel Marshall, 4 0. C. A. 385, 54 Fed. 
396. And, if the statute be applicable to a foreign ship, the giving 
of crédit to her must equally be established, whether the proceed- 
ing be under the statute or the gênerai maritime law. 

The maritime law does not recognize any lien on a vessel for 
repairs furnished in a foreign port on the direct order of the owner 
in person, unless there is an agreement, express or implied, for a 
lien. The law as to supplies is the same. If there is such an agree- 
ment a lien will be recognized and enforced. Neither a formai con- 
tract nor an express agreement is necessary. If there be a common 
understanding between the repairer and the owner that the f urnish- 
ing of necessary repairs is to proceed upon the basis of a lien or of 
extension of crédit to the ship as well as to the owner or master, 
there is an implied contract for a lien. It is true that in The Now 
Then, 50 Fed. 944, the court was of the opinion that, when the re- 
pairs are made in a foreign port "on the orders of the owner, the 
presumption of crédit to the vessel does not arise, and in that case 
a lien will not exist except by the express contract of the parties." 
But the circuit court of appeals, in afiirming the decree, while 
generally approving the law as laid down by the court below, appar- 
ently did not go so far on this point ; seeming to consider the rule to 
be that, "when the work is done by order of the master, a -lien is 
implied, 'but for work done by order of the owner no lien will 
exist unless proved by the agreement of the parties." 5 C. C. A. 
206, 55 Fed. 523. This language is applicable equally to an implied 
or an express agreement for a lien, and, in view of more récent déci- 
sions, it must be presumed that the court did not intend to confine 
its application to express agreements. 

The latest utterance by the suprême court upon this subject was 
in The Valencia, 165 U. S. 264, 271, 17 Sup. Ct. 323, where it was 
said that "in the absence of an agreement, express or implied, for a 
lien, a contract for supplies made directly with the owner in person 
is to be taken as made 'on his ordinary responsibility, without a 
view to the vessel as the fund from which compensation is to be 
derived.' " In the same case the court recognizes that a lien would 
exist if there were either an "express agreement for a lien," or 
"circumstances justifying the inference that the supplies were fur- 
nished with an understanding that the vessel itself would be respon- 
sible for the debt incurred." 

In The Kalorama, 10 Wall. 204, 214, the court said: 

"Implied liens, it is said, can be created only by the master, but If it is 
meant by that proposition that the owner, or owners, if more than one, can- 
not order repairs and supplies on the crédit of the vessel, the court cannot 
assent to the proposition, as the practice is constantly otherwise. Undoiibt- 
edly the présence of the owner defeats the implied authorlty of the master, 
but the présence of the owner would not destroy such crédit as is necessary 
to furnish food to the mariners and save the vessel and cargo from the périls 
of the seas. More stringent rules apply as between one part owner and 
another, but the case is free from ail difBculty if ail the owners are présent 
and the advances are made at their request, or by their directions, and under 
an agreement, express or implied, that the same are made on the crédit of the 
vesseL" 
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The existence of an express agreement may be shown by either 
direct or circumstantial évidence; and an express agreement is none 
the less express because circumstantial évidence is resorted to for 
its establisliment. But an express agreement not being required, 
what circumstances will support or create an implied agreement 
for a lien ? 

In Stephenson y. The' Francis, 21 Fed. 715, 719, 720, cited with ap- 
proval in The Valencia, the court said: 

"Supplies furnished to an owner In person, not belng master, though in a 
foreign port, are presumptlvely furnislied upon hls personal responsibility 
only, wtiere, as hère, there is no référence made in the negotiations tietween 
the parties to the ship as a source of crédit, and no other circumstances 
clearly indicate such a common Intention. * * » When a known owner, 
not being master, procures necessary repairs or supplies in a foreign port, 
the question whether a maritime lien, i. e., an implied hypothecation of the 
ship, arises therefor, must dépend upon the intention of the parties, to be 
gathered from the circumstances of the transaction. * • ♦ In the state of 
the owner's résidence, where he is presumptively présent, or withln easy com- 
munication, no mère maritime lien for repairs and supplies there furnished 
is by our law In any case allowed. In that case the presumptlon of law is 
conclns'ive that the owner or hls représentative is wlthin reach; that he is 
able to supply his ship upon hls ordinary responsibility; and that he intends 
to do so wlthout burdening her wlth secret liens. In a foreign port, when 
the owner is présent and procures the supplies in person, not being master, 
in the absence of any express référence to the ship as a source of crédit, the 
sa me presumptlon as to the owner's means and as to his Intention exlsts 
prima facie; but thls presumptlon is not conclusive, as in the home, port, and 
may be repelled by proof drawn either from the express language of the par- 
ties, or from any other circumstances satisfactorlly showlng that a crédit of 
the ship was withln fhe common intention; and when thls intention appears 
the lien Will be sustained." 

This doctrine is recognized by Brewer, J., in The Glenmont, 34 
Fed. 402, 404. 

In Neill v. The Francis, 21 Fed. 921, 924, the court said that, where 
supplies are obtained in a foreign port on the personal order of the 
owner, "in order to hold the ship the material-man must show either 
an agreement or some circumstances indicating a common intention 
to bind the ship." In The Aeronaut, 36 Fed. 497, 499, the court 
said that "upon personal dealings with the gênerai owners, or with 
charterers who are owners pro hac vice, for supplies to be fur- 
nished within the same port or state where the contract is made, 
the légal presumptlon is that the dealings are not with the ship, 
or upon her crédit, but upon the ordinary personal responsibility of 
the owners, with whom the dealings are had, and no lien is, in such 
a case, sustained, unless a crédit of the ship is proved to be within 
the intention of both parties." In The Stroma, 53 Fed. 281, 283, 
284, the court said that the known gênerai owner may "expressly 
pledge the crédit of his vessel in a foreign port for supplies, and 
there often are circumstances and facts which show that the crédit 
of the vessel was pledged in fact, though not in words, and that 
such crédit was within the common intent of both parties," and aiso 
recognized that "acts or circumstances from which it can be inferred 
that the crédit of the ship was either within the contemplation of 
both parties, or was recognized by both," are sufiicient to support a 
lien. In The George Dumois, 66 Fed. 353, the court dismissed a 
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libel for supplies furnished to a ship in a foreign port on tlie Per- 
sonal order of the charterer because it was "not satisfled f rom the 
circumstances of the transaction, as shown by tbe proof , that there 
was a common understanding or intention to bind the ship." On 
appeal the decree was reversed. 15 G. C. A. 675, 68 Féd. 926. But 
it was not reversed upon the ground that a common understand- 
ing or intention to bind the ship as shown by the circumstances 
would not be sufiQcient for the récognition of a lien. On the con- 
trary, the appellate court required less. and, after saying that "we 
understand the rule to be that, where necessary supplies are fur- 
nished to a ship in a foreigh port, and they are received by the 
master, and used by him in the services of the ship, a maritime lien 
results, unless it shall appear that the furnisher of supplies did 
not rely upon the ship, but trusted solely to the personal crédit 
of the owner; and the burden of proof in such a case to defeat the 
lien lies upon the ship and hèr claimants," applied that rule to a 
case of supplies furnished to a vessel, in a port foreign to both the 
owner and the charterer, on the personal order of the président of 
the corporation charterer who was présent at the port of supply. 
While it seems that this holding on appeal in The George Dumois 
is inconsistent with the doctrine of the suprême court in The Valen- 
cia, the position of the court below, as to the suflSciency of a com- 
mon understanding or intention, is in perfect accord with that doc- 
trine. In The Columbus, 14 C. C. A. 522, 67 Fed. 553, 555, where 
towage serTice had been rendered on the order of the agent of the 
owner of a foreign dredging plant, the court said: "The material 
inquiry is, not whether the libelant himself may hâve contemplated 
a claim of lien, but whether a lien was created by or resulted from 
the mutual understanding of the parties and the services rendered 
in pursuance of it." In The Gracie May, 18 C. 0. A. 559, 72 Fed. 
283, where supplies had been ordered in a foreign port by the re- 
puted owner, the court said that "the question of crédit [to the 
vessel] must dépend upon the facts and the probabilities, without 
the aid of technical presumptions." In The Advance, 19 C. C. A. 
541, 73 Fed. 503, the court recognized that "a contract evidenced by 
the express agreement or by the conduct of the parties" might sup- 
port a maritime lien which would not otherwise be sustained. 

It thus appears that "an agreement, express or implied, for a 
lien," "circumstances justifying the inference that the supplies were 
furnished with an understanding that the vessel itself would be re- 
sponsible for the debt incurred," "circumstances satisfactorily show- 
Ing that a crédit of the ship was within the common intention," "an 
agreement or some circumstances indicating a common intention 
to bind the ship," "a crédit of the ship proved to be within the in- 
tention of both parties," "circumstances and facts which show that 
the crédit of the vessel was pledged in fact though not in words, 
and that such crédit was within the common intent of both parties," 
"acts or circumstances from which it can be inf erred that the crédit 
of the ship was either within the contemplation of both parties or 
was recognized by both," "circumstances of the transaction, as 
shown by the proof, that there was a common understanding or in- 
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tention to bînd the sMp," "the mutual uDderstanding of the par- 
ties," "the facts and the probabilities without the aid of technical 
presumptions," and a contract evidenced by "the conduct of the 
parties," hâve severally been considered sufûcient to support a lien. 
A common understanding for a lien is équivalent to a common in- 
tent to bind the ship ; for when parties deal under such an under- 
standing the ethics of the law will conclusively présume a common 
intent. A mutual understanding for a lien is susceptible of two 
meanings. If it be mutually expressed between the parties, it is 
an express agreement, and, as such, is not requisite, according to 
The Valencia, to support a lien. If it be not so expressed or com- 
municated it will amount only to a common understanding; and the 
phrase was doubtless used in The Columbus in the latter sensé, 
which accords with what seems to be the doctrine in The Valencia. 
Persons entering into an express contract for the furnishing of 
necessary repairs to a vessel in a foreign port under a common un- 
derstanding that there is to be a lien impliedly contract for such 
lien. Otherwise the law would tolerate injustice, in many instan- 
ces amounting to fraud. It is not believed that justice as admin- 
istered in courts of admiralty will permit such a resuit. There is 
another considération in this connection entitled to weight. Does 
an implied agreement for a lien, in the case of repairs furnished to 
a vessel in a foreign port on the direct order of the owner, serve to 
create a lien de novo, on the one hand, or, on the other, merely to 
overcome the presumption that crédit is not given to the vessel, but 
exclusively to the owner? If there is a conclusive presumption 
that crédit is given solely to the owner, it would follow that there 
must be an agreement in fact for a lien, whether proved by express 
contract or by circumstantial évidence. But if the presumption is 
disputable, as it rests upon the assumption that crédit is given 
exclusively to the owner, a common understanding that crédit is 
given to the vessel as well as to the owner will overcome the pre- 
sumption, and a lien will remain as a lien given by the maritime law 
and not as a lien created de novo by the contract of the parties. 
The obvions distinction is between the rebutting of a disputable 
presumption of the non-existence of a lien, and the création of a 
lien. There can be little doubt that the presumption of the non- 
existence of a lien in such a case is disputable. 

The lien given by the maritime law for necessary repairs to a 
ship grows out of the necessities or convenience of maritime com- 
merce, and is "tacitly created by the law," and "an appropriation 
made by the law, of a particular thing as security for the debt or 
claim," — "a jus in re constituting an incumbrance on the property 
by opération of law." The J. E. Rumbell, 148 U. S. 1, 10, 13 Sup. 
et 498; The Young 'Mechanic, 2 Curt. 404, Fed. Cas. No. 18,180; 
The Kiersage, 2 Curt. 421, Fed. Cas. No. 7,762. It is common ly 
termed a tacit hypothecation. In The Scotia, 35 Fed. 907, 909, 
910, the court, speaking generally of liens given by the maritime 
law, said: 

"The lien or privilège in ail thèse cases is not properly created by the mas- 
ter at alî; nor does It rest merely upon his authority. It is created by'the 
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law of the place of the transaction. Where the law gives the lien, the mas- 
ter's authorlty Is, therefore, not in question, save as respects his riglit to do 
those acts, or to make those contracts, to whlch the law of tUe place at- 
taches the lien. • * ♦ Thèse implled liens, therefore, if they exist at ail, 
exist by virtue of the law applicable to the transaction, whether of contract 
or of tort." 

The giTing of crédit to the ship is essential to the existence of a 
lien for repairs. The maritime law as recognized in this country does 
not in any case give a lien for repairs furnished to a vessel in a port 
of the State to which she belongs; for it is conclusively presumed 
that they were furnished, not on the crédit of the vessel, but exclu- 
sively on the crédit of the owner. In such case there is rio implied 
hypothecation. But where necessary repairs hâve been furnished to 
a ship, in a port of a state to which she does not belong, on her crédit, 
the maritime law gives a lien on the ship by tacit hypothecation to 
secure payment for such repairs. When necessary repairs are fur- 
nished to a vessel in a foreign port on the order of the master, noth- 
ip.5 else appearing, there is a prima facie presumption that they were 
furnished on the crédit of the vessel as well as of tiie owner, and an 
implied lien is given; but this presumption may be overcome anid 
the existence of a lien negatived by drcumstances showing that those 
furnishing the repairs did not act in good faith toward the owner of 
the vessel or omitted to exercise reasonable circumspection touching 
the necessity of crédit to the vessel. On the other hand, where nec- 
essary repairs hâve been furnished to a vessel in a foreign port on 
the direct order of the owner who is présent, there is a presumption 
that the repairs were furnished, not on the crédit of the vessel, but 
solely on that of the owner. But this presumption is not conclusive. 
It may be rebutted by circumstances. No case decided by the su- 
prême court bas been found in which such presumption has been 
either held or declared to be conclusive. It is true that in Ferry Oo. 
V. Beers, 20 How. 393, 402, the court said that "where the owner is 
présent no lien is acquired by the material men ;" but this language 
evidently had référence to the doctrine that where the owner is prés- 
ent the authority of the master to pledge the crédit of the vessel is 
suspended for the time being. Chief Justice Taney, in his dissenting 
opinion in Thomas v. Osborn, 19 How. 22, 38, said: "Now, if Leach 
is to be regarded as owner for the time when he was sailing the Laura 
under the agreement, then by the maritime law the repairs and sup- 
plies furnished at his request are presumed to hâve been furnished 
upoh his Personal crédit, unless the contrary appears." The repairs 
and supplies had been furnished to a ship in a foreign port, and the 
language above quoted is in nowise inconsistent with either the rea- 
soning or the décision of the court. Brewer, J., in The Grlenmont, 
34 Fed. 402, 404, and Brown, J., in Stephenson v. The Francis, 21 Fed. 
715, 720, while holding that a tacit hypothecation does not exist for 
repairs or supplies furnished to a ship in a port of the state to which 
she belongs, recognized that the presumption that necessary repairs 
and supplies furnished in a foreign port and procured directly by 
the owner are furnished upon his sole crédit is "not conclusive, as in 
the home port," and may be rebutted by circumstances. In view of 
the foregoing considérations and authorities, a common understand- 
84 F.— 31 
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ing on the part of the libelant and the transportation company, 
gathered from ail the circumstances of the case, that the fumishing 
of the repairs to the Ella was to proceed upon the basis of crédit to 
the vessel as well as to the transportation company, would rebut the 
présomption of the non-existence of a lien arising from the course 
of direct dealings between the two companies. A contract in fact 
for a lien, estàblished directly or by circumstantial évidence, is not 
required. To establish such a common understanding, proof beyond 
reasonable doubt, as in criminal cases, is not required, but, as in other 
civil cases, a mère prépondérance, in its légal sensé, of the évidence, 
direct or circumstantial. 

After oareful examination I am satisfied from the évidence that the 
repairs were fumiahed to the Ella upon a common understanding that 
crédit was to be given to her as well as to the transportation company, 
and, consequently, that a lien was given by the maritime law. That 
the libelant understood and intended that the vessel should be bound 
for the repairs is clear. The daimant, though président of the trans- 
portation company, had never been at the yard of the libelant, and 
there is no évidence that he personally ever met or knew any of its 
offlcers. Indeed the évidence points the other way. Jardine was a 
comparative stranger to the libelant, although from time to time at 
its yard. îfeafle, its président, testifles that he would not know him, 
if he saw him. There is no évidence that any of the other offieers of 
the transportation company were at any time dur ing a number of 
years prier to the fumishing of the repairs known to the libelant. 
The libelant, while aware that the transportation company was a 
foreign corporation, never inquired and knew absolutely nothing 
aboùt its flnancial condition or standing. Seddinger, vice-président 
of the libelant, testifles that "we did not know the owners, we did not 
know whether they were Worth ten cents or ten thousand dollars," 
and that "we made no inquiries about the standing of the company. 
We knew nothing about the company. We didn't know whether the 
offieers or the individual members of the company were worth any- 
thing or not." Neafle fully corroborâtes Seddinger on this point and 
their testimony is not in any manner diseredited. In fact, a close 
analysis of the figures given by Jardine in his testimony as repre- 
senting the amount of the assets and liabilities of the transportation 
company during several years, in connection with his testimony as 
to the basis on which the valuation of the assets was made and as to 
the amount realized on the sale of ail the property of that oompâny, 
shows that the company was during the whole period of the fumish- 
ing of the repairs in question on the verge of insolvency. But, aside 
from that fact, it is, to say the least, extremely improbable that the 
libelant should, in fumishing the repairs, hâve relied for payment 
exclusively upon a foreign owner of unknown flnancial standing. It 
is equally improbable that, if the libelant intended wholly to disre- 
gard the vessel as security and rely solely upon the transportation 
company, it should hâve failed to maJie any inquiry as to the finan- 
cial condition or standing of that company. The known course of 
business dealings raises a violent presumption against an intent on 
the part of the libelant to give crédit excluSively to that company. 
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The évidence shows that prior to the fumishing of the repairs in 
question the transportation company was sometimes very dilatory 
in paying the libelant for repairs to the Ella, bills rendered remain- 
ing unpaid for many months. In view of this circumstance it is diifi- 
cult to account for the fact that the libelant never made any inquiry 
as to the ânancial condition or standing of the transportation com- 
pany before furnishing further repairs to the Ella, except upon the 
supposition that the libelant looked to the yessel for payment. The 
Ella since 1889 had been making her regular trips, and was several 
times each week within reach of process in Philadelphia. She could 
be taken by the marshal of the eastem district of Pennsylvania on 
a warrant of arrest in a suit in rem, or on an attachment in a suit 
in personam, or by the sheriff of Philadelphia county on a foreign 
attachment. Under thèse circumstances, to assume that the libelant 
did not rely upon the Ella as security, in fumishing the repairs, but 
gave crédit solely to her owner, of unknown flnancial ability and dila- 
tory in payment, is to impute to the libelant such recklessness as is 
sddom, if ever, displayed in business dealings. 

But, in addition to the inf erences to be drawn f rom the probabili- 
ties, there is the direct and uncontradicted testimony of the offlcers 
of the libelant that it gave crédit to the Ella and looked to her for 
payment; that no inquiry was made as to the flnancial condition 
of the transportation company, because they regarded the vessel 
as security; that, if the libelant had intended to rely upon the 
crédit of that company, inquiry as to its flnancial condition would 
hâve been made ; and that the invariable custom of the libelant 
in furnishing repairs was to charge them to the vessel repaired 
and to look to it for payment. This custom doubtless was based 
upon the Pennsylvania statute of 1836, above referred to, together 
with the principles of the gênerai maritime law. While the observ- 
ance of the custom would not in ail cases justify a claim of lien 
for repairs, it, nevertheless, in connection with the other testi- 
mony and upon the presumption of fair dealing, furnishes strong 
évidence of an understanding on the part of the libelant that the 
repairs were furnished on the crédit of the Ella and of an intent 
on its part to bind her for them. The repairs in question were ail 
charged on the books of the libelant to "Steamer Ella and owners." 
This mode of charging has been termed a "self-servlng prac- 
tice" ; and the fact that the charge is so made, standing alone, has 
but little weight upon the question wbether crédit has been given 
to the ship as well as to her owner. But, in so far as it has weight, 
it tends to establish, and not to négative, the existence of a mari- 
time lien. Eowen, chief engineer of repairs for the -libelant, who 
has for forty-two years been employed by it and Neafle & Levy, 
and who has not been discredited in any manner, testifles that "as 
soon as a boat arrived at the wharf in need of repairs" his "duty is 
flrst to go to the ofiGice and flnd ont the standing of the boat, and 
then if I get a good report to go and ask orders," etc.; that he 
would ascertain the boat's flnancial standing by "asking questions 
of Mr. Neafle, the président of the company;" that "if the boat was 
in debt in the office, probably they would not allow me to go on 
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with repairs and the position I hold forces me to ask that ques- 
tion of any boat tliat cornes in there;" that when the Ella came 
for repairs he did not go to work on her until he had flrst gone to 
the ofQce and f ound out her financial standing ; and that, when the 
Ella came to the yard of the libelant in 1895 and 1896 for her 
gênerai overhauling he did not go to work on her "without Con- 
sulting the oflace" as to her standing. Whether Smith, who always 
went with the Ella for her repairs, knew of the fact that before 
repairs were furnished her financial standing was inquired into, 
does not appear, Under the circumstances he may or may not 
hâve known this fact. No inference on that point is hère drawn. 
There is no room for doubt that the libelant furnished the repairs 
in question with an understanding on its part that the Ella should 
be bound for them and with intent to rely uoon her as security. 

The évidence also shows, to say the least, an understanding on 
the part of the transportation company that thèse repairs were to 
be and were furnished on the crédit of the Ella. Aside from the 
évidence bearing directly upon this point the course of dealing be- 
tween the libelant and that company for a number of years prier 
to 1895 gives rise to a strong presumption that such was the case. 
Smith testifles that whenever the Ella was at the yard of the libel- 
ant for repairs he was always with her; that he did not expect 
the libelant to look to him for payment for any repairs; that he 
had no funds to pay for repairs; that he "ordered them in the 
name of the boat;" that he was there as "représentative of The 
Philadelphia and Smyrna Transportation Company;" that he means 
by "représentative," master; that if he "went and got anything it 
was chargea to the 'Ella';" that he "was there to overhaul the 
boat and to hâve done what should be done to her;" that it was 
his "business when I went to the yard to hâve the work done, and 
I had it done by ordering it from Neafle & Levy, such as I wanted 
to be done and was necessary to be done to the beat;" that "Messrs. 
Neafie and Levy hâve done our work for a good many years and 
it seems as though we didn't know anywhere else, — I mean the 
last few years. We always went there. But if I wanted any- 
thing anywhere else, I went and got it and had it charged to the 
steamer. ♦ • « Anything that appertained to the boat. It 
would only be something for the boat. For instance, life preserv- 
ers or a metallic life boat, charge it to the Ella. Of course, if I 
wanted to buy anything for the Philadelphia and Smyrna Trans- 
portation Company not pertaining to the boat, I would say to 
charge it to the transportation company;" and that since he be- 
came master- of the Ella he has had no knowledge of any under- 
standing or agreement between the libelant and the transporta- 
tion company that repairs furnished to her by the former were 
furnished on the crédit of the latter and not on the crédit of fhe 
boat. It thus appears from the testimony of Smith, and there is 
nothing to contradict it, that whether repairs or supplies to the 
Ella were ordered from the libelant or elsewhere, he had them 
charged to the vessel. It must be assumed in the absence of évi- 
dence to the contrary, that in his testimony hé spoke as a seaman 
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and not as a bookkeeper, and, therefore, that he understood and 
intended that such repairs or supplies should be furnished on the 
crédit of the vessel. This assumption is further justifled by his 
express récognition of the distinction between things appertaining 
to the vessel and things not so appertaining. The former he had 
charged to the Ella while he had the latter charged to the trans- 
portation company. In view of the relations between Smith and 
Jardine with respect to the furnishing of repairs to the Ella since 
1889, it is not an unreasonable inference that the latter was cog- 
nizant of the fact that repairs were ordered by Smith and furnished 
by the libelant on the crédit of the vessel, and that Jardine either 
authorized or acquiesced in the use* of that crédit to obtain needed 
repairs. But the case does not rest solely upon that inference. 
There are many circumstances which, considered collectively, re- 
move ail doubt on this point. Not only were the bills for repairs, 
rendered by the libelant to the transportation company, made out 
against "Steamer Ella and owners," but the correspondence relat- 
ing to those bills contained practically a repeated assertion by the 
libelant of a lien upon the vessel. Libelant's Exhibits 13, 13a, 
13b, 13d; Eespondent's Exhibits B, G15, G. It is sufficient to 
refer to only one of thèse letters as they ail alike treat bills for 
repairs as charges against the vessel. The libelant wrote, under 
date of January 20, 1891, to the transportation company: "We are 
in receipt of your favor 19th inst., covering your check for |500.00 
on acct. of our bills against your str. 'Ella' which we hâve placed 
to her crédit," etc. Libelant's Exhibit 13. The same course was 
pursued with respect to the bills rendered by Nealie & Levy to the 
transportation company against the steamer John E. Tygert. Re- 
spondent's Exhibits G2, G6, G7, G9. This correspondence taken 
in connection with the testimony of Smith, the relations of Smith 
to Jardine, and the manner in which bills were rendered to the 
transportation company, affords persuasive évidence of an under- 
standing on the part of that company that, prior to the furnishing 
of the repairs in question, it was dealing with Neafle & Levy and 
the libelant on the crédit of the vessel. and, therefore, on the basis 
of a lien. With a single exception, the évidence does not disclose 
that either the libelant or Neafle & Levy ever rendered to the trans- 
portation company any bill made out to it personally, and not 
against the Ella or the John E. Tygert. Sometimes repairs to 
vessels are charged against them by name as a matter of conven- 
ience in keeping accounts, although there is no intention of assert- 
ing a lien. But this considération loses much of its force when, 
as hère, the owner is operating only one vessel and practically ail 
of the indebtedness has accrued through the furnishing of neces- 
sary repairs to that vessel. Ail the bills from and including 1890 
to the bringing of this suit were for repairs furnished by the libel- 
ant or Neafle & Levy to the Ella, with possibly one exception re- 
lating to certain grate bars. Neafie & Levy rendered a bill for 
thèse bars dated March 15, 1890, amounting to |5.85. Whether the 
bars were furnished to the Ella for her use or to the transportation 
company for aome other use is not disclosed. The libelant having 
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succeeded to the rights and liabilities of Neafie & Levy, wrote 
August 6, 1891, [Libelant's Exhibit 13C,] to the transportation Com- 
pany in relation to the bars, as follows: 

"Philadelphia, Aug. 6th, 1891. 
"Phllada. & Sœyma Trans. Co., A. E. Jardine, Sec— Dear Sir: In reply to 
yours Sth înst. we seiid you duplicate bill l'or Dec/GO of $242.02 for str, 'Ella.' 
The item of $5.85 was for grate bars cliarged to yoiir company not to tlie 
'Ella,' hence was not on tlie 'Ella' s' statement. The account Jan. 1/91 stands 
thus: 

Ella $2232 05 

Phila. & S. T. Co 5 85 



$2237 90 

"Yours, truly, The Neafie & Levy S. & E. B. Oo., 

"Chas. Halyburton, Treas." 

This letter presented in sharp contrast a charge made against the 
transportation company personally and charges made against the 
Ella. It is unreasonable to suppose that the distinction was not rec- 
ognized by that company. The customary form of correspondence 
was employed during and after the furuishing of the repairs in ques- 
tion. Libelant's Exhibits 1, 2, 7. 

AU this correspondence is in perf ect accord with, and strongly tends 
to show, an understanding on the part of the transportation company 
that the repairs were to be furnished on the crédit of the Ella, In 
view of the course of dealing and correspondence prior to May, 1895, 
it is not to be assumed, in the absence of évidence, that there was a 
departure therefrom with respect to the repairs in question. That 
thèse repairs were furnished with an understanding on thè part of the 
transportation company that a lien was to be acquired is shown not 
only by its former dealings with the libelant, but by évidence bearing 
more immediately upon the transaction in question. While there 
was a clear understanding on the part of the libelant that the repairs 
were furnished on the crédit of the Ella, neither the claimant or Jar- 
dine, nor any other person connected with the transportation com- 
pany, has in his testimony denied the existence of suck an under- 
standing on the part of that company. In fact the testimony of both 
the claimant and Jardine shows that they had such an understanding. 
The libelant, July 28, 189Ç, after pressing the transportation company 
for pajTuent for the repairs, took a note from the latter to cover their 
price. The claimant was asked : "Did the acceptance of this note by 
the Neafle and Levy Ship and Engine Building Company relieve you 
from the supposition that they would make any daim for a lien upon 
the boat?" and he replied: "I didn't know that they had any lien 
against the steamboat, because I thought they had taken the note 
and that was in settlement of their claim, and I didn't know whether 
the note had been paid or not." The claimant impliedly admits that 
the libelant had a lien at sometime for the repairs, because he gives 
as the only reason why he did not know that there was a lien his 
supposition that it had taken the note in settlement of its claim. 
He nowhere states that the repairs were furnished without any under- 
standing on his part or on that of the transportation company that 
there was to be a lien. By fair implication he admits that the re- 



THE ELLA. 487 

pairs had been fumislied on tlie crédit of the Ella. Jardine wrote a 
letter to the libelant August 31, 1896, [Libelant's Exhibit 3,] in which 
he said: 

"We want our steamer to run but parties hère will not allow it fearing 
trouble from you and Reaklrt & Bro. & Ce, the only ones having any bills 
against the boat. • • * AVill you not be klnd enough to write me a letter 
so I can show to bank, in whieh you agrée not to attach or interfère with in 
any way the steamer 'Ella' before Jany. 1, 1897." 

This letter was written after the exécution, August 21, 1896, of the 
bill of sale of the Ella by the transportation company to the claim- 
ant, which Jardine testifles was an absolute bill of sale. In view of 
this fact, Jardine, in stating that there were bills against the Ella 
upon which she might be taken, necessarily recognized that the libel- 
ant had a lien on the vessel good as against any title acquired by the 
claimant under the bill of sale; for bis understanding, as shown by 
the letter, was that, by reason of the transfer to the claimant, no 
gênerai creditors had the right to attach the Ella as the property of 
the transportation company. While it is true that a lien will not be 
created by mère récognition after the furnishing of the repairs for 
which it is claimed, such récognition is potent évidence that the re- 
pairs were furnished on the crédit of the vessel. Certainly Jardine 
had an understanding to that effect when he wrote the letter. If he 
had it then, when did he flrst acquire it? The transportation com- 
pany through Jardine wrote again to the libelaat September 14, 1896, 
[Libelant's Exhibit 4,] saying: 

"In référence to my conversation with you in regard to steamer 'Ella,' Mr. 
Hoffecker is perfectly willing for me to hâve the use of the boat but does not 
want her stopped in Philadel])hia. * • * We do not wish you to do any- 
thing to release your lien on the boat and only ask that you stay proceedings 
and allow the boat to run for the balance of this year or until your note b«- 
comes due." 

The libelant, through Neafie, wrote, [Libelant's Exhibit 5,] in reply 
to this letter on the following day, saying: 

"If we agrée to your request, what security hâve we that our claim will 
be paid when demanded, and what security hâve we that the steamer will 
not be further jeopardized by expenses incurred in runnlng the boat, such 
as wages, wharf âge, repairs and etc.; and what further guarantee can you 
give us, that if we postpone our demand, that our lien upon the boat shall 
not be In any manner whatever, jeopardized; or what security hâve we that 
other creditors may not corne In and make a foreign attachment for ordinary 
debts against the company, and also that the présent status of our lien shall 
be in nowise afifected?" 

Jardine replied to this letter, [Libelant's Exhibit 6,] on the next 
day, saying: 

"You seem to get the matter wrong. The steamer Ella belongs to Jno. 
H. Hoflfecker and is subject to no attachment for debts of this company other 
than yours and Reaklrt, Bro. & Co. Mr. Hoffecker is willing to charter Ella 
to us to run provided you will not attach her in Phila. as your lien and that 
of Reakirt's are the only ones against the boat. » * * You do not release 
yr. claim in any way but only stay proceedings, so we can hâve the use of the 
steamer 'Ella.' " 

This correspondence shows two things: flrst, an unqualiiied réc- 
ognition of a lien on the Ella for the repairs iu question, and, 
secondly, that the libelant was not informed until September 16, 
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1896, of the exécution of the bill of sale to the claimant, August 21, 
preceding. The letter of the libelant to the transportation Com- 
pany of September 15, 1896, bears no mark of disingenuousness, 
but is such as one, conscious of having furnished the repairs on 
the crédit of the Ella, naturally would hâve written under the 
circumstances. The correspondence on the part of Jardine was 
such as one, conscious of the existence of a lien for repairs, would 
hâve written. The parties thus having a clear understanding at 
the time of this correspondence that there was a lien on the Ella, 
it must be assumed, unless satisfactorily shown to the conti-ary, 
that the repairs were furnished on the basis of a lien by the com- 
mon or mutual understanding of the parties at the time. No satis- 
factory évidence to the contrary is found in the case. It is true 
F. Albert Von Boyneburgk, a witness for the libelant, states, that 
at a meeting of the creditors of the transportation company, held in 
Philadelphia, September 11, 1896, he and Seddinger were présent 
and that "we claimed that our claims were preferred claims on 
account of their being on the boat solely. As regards this matter 
Jardine was not thoroughly posted but he concluded that we were 
right in our interprétations." This circumstance, for several rea- 
sons, is InsuflBcient to overcome the évidence showing a common 
understanding for a lien. It may be that at a meeting of the gên- 
erai creditors of the transportation company, called and held for 
the purpose of effecting some arrangement for the continuance of 
its business, Jardine was disinclined promptly and publicly to ac- 
quiesce in the assertion of liens against the Ella to the préjudice 
of the unsecured creditors; but there can be no doubt that Jardine 
at that time understood that the libelant was entitled to a lien, 
for, while the circumstance testifled to by Van Boyneburgk occur- 
red September 11, the first letter of Jardine to the libelant clearly 
recognizing the existence of a lien was written August 31, pre- 
ceding. There is absolutely nothing in Jardine's testimony which 
négatives the existence of an understanding on the part of the 
transportation company that the repairs were to be and were fur- 
nished on the crédit of the Ella. While he was examined as to 
the letters of September 14 and 16, 1896, he was not examined as to 
the letter of August 31, 1896. With respect to the letter of Sep- 
tember 16 he was asked : "Did you undertake to give as your opin- 
ion that there was a technîcal lien, that thèse gentlemen had under 
the admiralty law, a lien upon that boat." Heanswered: "I don't 
propose to know anything about admiralty law, but only from the 
facts as stated that they had this lien against this boat, and if she 
went to Philadelphia they could attach the boat." He was then 
asked: "Then when you speak of them having a lien, did you or not 
take it from what they had said to you?" to which he replied: "I 
can't say that I did, it was just an opinion formed in regard to 
transactions we hâve had with them." He was then asked : "What 
transactions do you mean?" and answered, "They claimed that the 
coal, the repairs were a lien against the boat." He further states 
that it was by reason of the claim that there was a lien upon the 
Ella for repairs he asserted what he did with respect to the lien. 
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He also, in reply to the question: "Then anything that yoa state 
about their having a lien was merely a répétition of their asser- 
tion tliat they had a lien?" answered: "Yes sir; what is claimed 
to be the custom of a lien." It will be observed that Jardine 
does not, in explaining the letter of September 16, state that his 
iinderstanding as to the existence of a lien was based solely upon 
the letter of the libelant to the transportation company of Sep- 
tember 15, 1896, but on the contrary states that it was "an opin- 
ion formed in regard to transactions we hâve had with them" in 
which it was claimed that "the repairs were a lien against the 
boat," and that the transactions referred to related to the claim of 
the libelant. He also refers in this connection to the assertion of 
"what is claimed to be the custom of a lien." This testimony is 
perfectly consistent with an understanding on the part of Jardine, 
when the repairs in question were ordered, that they were to be 
furnished on the crédit of the Ella. He was with Smith in the 
office of the libelant in May, 1895, at the time repairs involved 
in the spring overhauling for that year were discussed and ordered. 
Smith states that he always had repairs charged against the Tes- 
sel. Purther, Jardine was thoroughly familiar with the course 
of dealing and correspondence between the parties during prior 
years. He must hâve known the custom of the libelant to look 
to vessels as security for repairs furnished to them; for he speaks 
of an assertion by the libelant of "the custom of a lien." Noth- 
ing was said in the correspondence, just referred to, about any such 
custom. There is no évidence in the case to show that at any 
time since May, 1895, and prior to the correspondence beginning 
August 31, 1896, anything was said or done to présent to the mind 
of Jardine "the custom of a lien." The only reasonable déduc- 
tion f rom the évidente is that Jardine prior to May, 1895, was famil- 
iar with the custom of the libelant to charge repairs to the vessel 
and look to her for payment, and that he as manager of the trans- 
portation Company dealt with the libelant for the furnishing of the 
repairs in question on the basis of and in accordance with that 
custom. 

There is one circumstance entitled to great weight upon the ques- 
tion of lien or no lien. The correspondence during August and 
September, 1896, shows a clear récognition by the transportation 
Company of a lien for the repairs in question. In view of that 
correspondence the burden rested upon the claimant to négative 
the existence of an understanding on the part of the transportation 
Company that the repairs were to be and were furnished on the 
crédit of the Ella. Both the claimant and Jardine were witnesses 
and must hâve been sensible of the importance of showing, if such 
were the fact, that there was no such understanding. Yet neither 
of them, nor any other person, bas testifled that there was no such 
understanding, whether mutual or common, at the time the repairs 
were ordered or during the furnishing of them. Silence in such a 
case amounts to admission. 

Jardine states that he had not been authorized by the trans- 
portation company either to create a lien for the repairs or to say 
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to the libelant that it had a lien therefor. But this is of no im- 
portance, as he had been appointed or was recognized by the 
transportation companj as its gênerai manager. No want of au- 
thority on his part could affect the rights of innocent third persons. 
As to them his acts and statements must be treated as those of the 
Company he represented. 

There are seyeral circumstances disclosed in the évidence which 
the proctor for the claimant contended negatived the existence of 
a lien. Much stress was laid upon the facts that the transporta- 
tion Company had been dealing for many years with the libelant 
and Neafie & Levy; that there was a running account for re- 
pairs; that promissory notes of the transportation company had 
been received by the libelant on several occasions for the price of 
repairs ; that the transportation company had crédit with certain 
business houses in Philadelphia and with certain banks elsewhere 
prior to and during the period in which the repairs in question 
were furnished; and that the libelant solicited business from the 
transportation company. But, taking the évidence as a whole, 
thèse circumstances are entitled to little, if any, weight. They are 
ail consistent with the existence of a lien. That the dealings be- 
tween the parties continued for many years does not tend to show 
that the libelant who was in utter ignorance of the flnancial stand- 
ing of the transportation company intended to give exclusive crédit 
for repairs to that company, while the Ella was making her regu- 
lar trips and in reach of process in Philadelphia. If the libelant 
had at any time prior to May, 1895, brought suit in personam 
against the transportation company for the price of repairs fur- 
nished to thei Ella, an inference might be drawn, but there is no 
évidence of any such suit. Nor is the fact that there was a run- 
ning account between the companies of any signiflcance under the 
circumstances of this case. It was not a mutual account, but 
simply an account charging the price of repairs furnished by libel- 
ant, on one side, and showing, on the other, payments by the trans- 
portation company for repairs. So, the acceptance of promissory 
notes of the transportation company is equally without signifi- 
cance; the évidence showing that such notes were not negotiated 
by libelant, were not considered payment unless paid, and were 
taken always with the understanding on the part of the libelant, 
at least, that a lien for repairs should not be afEected thereby. 
Nor can the possession by the transportation company of crédit in 
Philadelphia or elsewhere avail the claimant. The dealings in 
this case having been directly between the libelant and the owner 
of the Ella, the possession or non-possession by the transportation 
company of crédit elsewhere is utterly immaterial, unless it fur- 
nishes the ground upon which the libelant might be considered as 
having given crédit exclusively to the transportation company. 
But the libelant had no knowledge of the existence of such crédit. 
With respect to the solicitation by the libelant of business from 
the transportation company, it is enough to say that it consisted 
only of such language, usual in business correspondence, as "solicit- 
ing' your further favors," or like phrases, and bas no perceptible 
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bearing upon the question whether repairs to a vessel are furnished 
on tlae exclusive crédit of the owner or on the crédit of the vessel 
as well as that of the owner. Nothing in the mode of keeping the 
accounts between the parties militâtes in any degree against the 
giving of crédit to the Ella for the repairs. 

The évidence, with proper inferences drawn from it, shov?s a 
common understanding on the part of the libelant and transporta- 
tion company that thèse repairs were to be and vi^ere furnished on 
the crédit of the Ella as well as her owner, and, further, that each 
of thèse companies was aware or had good reason to believe that 
the other possessed such an understanding, and dealt upon the 
basis of a lien. Thé évidence discloses, to use the language of the 
court in The Valencia, "circumstances justifying the inference 
that the supplies were furnished with an understanding that the 
vessel itself would be responsible for the debt incurred." There 
was, at least, an implied agreement for a lien. The prima fade 
presumption that, in direct dealings between the ship owner and 
the repairer in a foreign port, the crédit of the owner is exclusively 
relied upon, has been rebutted. Consequently, a lien existed un- 
der the maritime law by reason of the furnishing of the repairs 
in question. 

The transportation company, having been pressed by the libelant 
for pavment for the repairs, gave to the libelant its promissory note, 
July 28, 1896, at fOur months, for $1145.78, the amount of the bill, 
including certain interest thereon. About the beginning of Au- 
gust, 1896, the transportation company failed financially. The 
note has never been negotiated by the libelant. During the taking 
of the testimony it was tendered to the claimant, as président of 
the transportation company, and to Jardine, as secretary and 
treasurer, and both the claimant and Jardine refused to accept its 
tendered surrender. Again, at the hearing, the libelant offered to 
surrender the note, but its offer was not accepted. The mère ac- 
ceptancé, by a person entitled to a maritime lien for repairs, of a 
promissory note of the owner of the ship repaired, does not defeat 
the lien. There is a presumption that the note is taken only as 
collatéral security; and this presumption continues unless it afflrm- 
atively appears that the note was taken with an intention that it 
should extinguish the lien. In this case the évidence satisfac- 
torily shows that the note was taken with an understanding tha i 
it should not affect the lien. The lien on the Ella having been cre- 
ated on account of the repairs and not having been waived or ex- 
tinguished by the promissory note, can this lien be sustained as 
against the claimant? 

The claimant avers in the answer that he "was the true and bona 
flde owner of the said steamboat 'Ella,' her boilers," etc., and it is 
urged that he, in taking title to the Ella by bill of sale August 21, 
1896, was an innocent purchaser for value, and that there was 
such lâches on the part of the libelant as to require a dismissal 
of the libel. The évidence, however, shows that the claimant 
was not an innocent purchaser for value, but took title to the ves- 
sel only as security, and had notice, actual or constructive, of the 
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existence of the lien. In August, 1896, before the Mil of sale 
was executed, the transportation companv was insolvent and the 
Ella had been seized by the sheiiff of Philadelphia county in for- 
eign attachment proceedings. Tbe claimant testifies that the con- 
sidération for the transfer to him was made up of two items; flrst, 
|1000, which had previously been loaned by hiin to the transporta- 
tion Company, and, secondly, |2932.87, paid by him to the sheriff 
to secure the release of the vessel with an understanding that he 
should receive a bill of sale f rom that company. He states : 

"The Sheriff In Philadelphia seized the boat for a daim of Percy Hellner 
& Co., and I was asked to go to Philadelphia to look Into the situation of it, 
and when I found what was necessary to be paid * * • i said I would hâve 
notbing to do With It unless an arrangement could be made by calling a 
meeting and transfer the boat to me as security for what I was going to pay. 
• * * At the meeting they took into considération that they [the transpor- 
tation company] owed me besides that," etc. 

The bill of sale having been executed as security both for the 
$1000 previously loaned and for the |2932.87, the claimant properly 
testiiied that there was no understanding for the re-transfer of the 
Ella to the company upon the repayment of the sum paid by him 
to the sheriff. Jardine testi&es that the bill of sale "was given 
absolutely covering other considérations," w"hich consisted of a 
sum exceeding |1000 owed by the transportation company to the 
claimant, and that it was not intended that the bill of sale should 
be security only for "the monèy paid out by Mr. Hoffecker." If 
by this statement Jardine meant that the transfer to the claimant, 
though absolute in form, was by way of security for the $1000 
as well as for the advances to the sheriff, his statement agrées with 
the testimony of the claimant. But if Jardine meant that the 
transfer was absolute, and not by way of security only, he is dis- 
credited on this point not only by the correspondence but by the 
testimony of other witnesses. In the letter of September 16, 1896, 
[libelant's Exhibit 6], to the libelant, he said: "As to Insurance. 
As Mr. Hoffecker has about f3500 in the boat [tbe Ella] he prefers 
to carry the Insurance himself for his protection." Seddinger tes- 
tifies that at the meeting of creditors, held September 11, 1896, 
Jardine presented a statement of the assets and liabilities of the 
transportation company, and among the latter was the sum of 
$3000, which the claimant paid to secure the release of the vessel 
in Philadelphia, and, further, that Jardine then stated that the 
bill of sale was given to the claimant to hold as security for the 
payment of that sum. Von Boyneburgk testifies that at that meet- 
ing Jardine "said that that bill of sale was given for the money 
which was given as a loan and as soon as it was paid for then the 
boat would be clear of Mr. Hoffecker. The sum mentioned was 
three thousand dollars." The claimant bore a ûduciary relation 
to the transportation company of which he was président It i» 
in the highest degree improbable that he intended to purchase 
from the company for the sum of $3932.87 a vessel which subse- 
quently brought at marshal's sale |6200. The évidence is against 
the existence of such an intention, but, if it were not, such equita- 
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ble principles as obtain in a court of admiralty would under tlie 
circumstances require the transfer to be treated merely as security 
for the repayment of money. Neither a bill of sale nor a mortgage 
of a vessel, given to secure an antécédent indebtedness, will confer 
upon the vendee or mortgagee the rights of a purchaser for value 
or afîect the existence or enforcement of a maritime lien. The 
Alfred J. Murray, 60 Fed. 926; Id., 11 C. C. A. 177, 63 Fed. 270. 
Therefore, no reliance can be placed upon the transfer to the claim- 
ant in so far as it was based upon the flGOO loan. But money 
advanced in considération of the exécution of a bill of sale or mort- 
gage of a vessel will constitute the vendee or mortgagee a pur- 
chaser for value, and if the money has been advanced without no- 
tice, actual or constructive, of the existence of a maritime lien, the 
vendee or mortgagee will, in proceedings to enforce such lien, be 
treated as an innocent purchaser for value. A maritime lien, how- 
ever, is not in any case directly defeated by an innocent purchase 
for value. The effect of such a purchase is that proceedings for 
the enforcement of the lien must be instituted without unreason- 
able delay, and what is unreasonable delay must be tested by what 
constitutes a fair opportunity by the exercise of reasonable dili- 
gence to arrest the vessel. The Lyndhurst, 48 Fed. 839 ; The Bris- 
tol, 11 Fed. 156, 162; The Lauretta, 9 Fed. 622. But in this case 
in the eye of the law the claimant cannot be treated as clothed 
with the rights of an innocent purchaser for value. Before the bill 
of sale was executed he knew that the libelant had furnished re- 
pairs to the Ella, and, as président of the transportation company, 
he countersigned the note for $1145.78, understanding that it was 
given for thèse repairs. He erroneously supposed that the ac- 
ceptance of the note discharged the lien or that the note had been 
or would be paid. He "did not keep any record of the note, wheth- 
er the note was paid." He testifies : "There is no salary attached 
to the office [of président] and I could hardly be expected to go 
there and hâve supervision when there was a secretary and treas- 
urer and manager." While he states, that, before taking the bill 
of sale, he had an attorney look into the matter of claims against 
the Ella, it nowhere appears that he made any inquiry of the libel- 
ant, or even asked Jardine whether the note had been paid. Where 
one claims title to a vessel under a bill of sale from a corporation, 
of which he was at the time président, he is, for the protection of 
innocent third persons, chargeable with knowledge of ail material 
facts which would hâve been disclosed to him had he exercised 
the duties of his ofQee with reasonable circumspection, and no 
mistake of law can avail him. The knowledge of Jardine was the 
knowledge of the transportation company, and should in fact hâve 
been the knowledge of the claimant. In view of thèse considéra- 
tions, the claimant is not entitled, even with respect to the money 
paid by him to the sheriff, to the protection accorded to an inno- 
cent purchaser for value. Upon the point of lâches both the equi- 
ties and law of the case are with the libelant. It dealt fairly with 
the transportation company from beginning to end. It did not 
demand a note for the repairs. Seddinger states, and his testimony 
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is not contradicted, that the libelant did not ask for or expect 
to receive the note; that it asked for a settlement of its account; 
that it expected to receive cash ; but that the transportation Com- 
pany sent a note, and the libelant accepted it for the accommoda- 
tion of the former. There can be no doubt, on the évidence, that 
the transportation company was insolvent when the note was given. 
Within a few days thereafter the Ella was in the hands of the sher- 
ifif. Yet the libelant, in possession of a four months note vphich 
it did not demand, was left by the transportation company in utter 
ignorance of its condition until August 29, 1896, [Libelant's Ex- 
hibit 9,] and, by the claimant, in like ignorance of the exécution 
of the Mil of sale, until the second or third week in September. 
The libelant was not informed that the claimant was the owner 
of the vessel until its receipt of the letter written by Jardine Sep- 
tember 16. The charge of lâches does not corne with good grâce 
from the claimant, and cannot be sustained. The libelant was un- 
der the circumstances justifled in repudiating the note and in pro- 
ceeding in rem. The fact that the libel was flled before the note 
became due is one which, at most, could only affect the matter 
of costs. The Pioneer, 53 Fed. 279; The Papa, 46 Fed. 576. In 
this case it can hâve no such effect. Jardine, testifying May 5, 
1897, states that the transportation company then owned no prop- 
erty. Five libels in rem for wharfage, wages and supplies, were 
flled against the Ella in September, 1896, before the libelant in 
this case proceeded. It was not necessary that he should longer 
wait. 

The claimant seeks to obtain |5124.46 from the registry of this 
court, although the total indebtedness of the transportation com- 
pany to him amounted, on his own showing, only to $3932.87, in- 
cluding both money loaned and money paid to the sheriff, and not- 
withstanding the fact that the bill of the libelant is conceded 
to be just and reasonable. The différence between thèse two items 
is $1191.59, — more than the principal sum demanded by the libel- 
ant. There is no equity in this position. It is not stated in the 
libel that the repairs were f urnished to the Ella in a foreign port 
or port of a state other than that in which she was owned. No 
exceptions to the libel were flled. Leave is granted to the libelant 
to amend the libel in this particular (The Samuel Marshall, 49 
Fed. 754, 757); and, upon the flling of such amendment and the 
deposit on or before December 20, 1897, of the note of July 28, 1896, 
with the clerk to remain subject to the order of this court, a decree 
will be made in favor of the libelant for the amount of its demand 
with interest from May 30, 1896. 
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PIONEER FUEL CO. V. McBRIER et al. 

(CircBlt Court of Appeals, Eighth Circuit. December 6, 1897.) 
No. 882. 

1. Admiraltt Appeals— Findikgb of Fact. 

Quœre: Whether the act of February 16, 1875 (18 Stat. 315) requiring 
circuit courts to flnd the tacts in admiralty cases, and limiting tbe review 
of the cause on appeal to the suprême court to the questions of law arising 
on the record, applies to causes decided by the district courts and reviewed 
on appeal by the circuit courts of appeal undeir the judiciary act of 1891. 
But, in any event, the cause goes to the circuit court of appeals for review, 
rather than for trial. , 

8. Demurrage— Delay in Unloading. 

Where, by the bill of lading, the cargo Is to be delivered "free of hand- 
ling" at the prlvate doclî of a consignée linown to nave spécial facilities 
for unloading, the vessel will be entitled to demurrage for unnecessary 
delay of the consignée in beginning the discharge, although the total time 
consumed, including the delay, is not longer than would hâve been occupied 
in discharging at a public dock of the same port with the inferior facili- 
ties there afCorded. 

S. Samb. 

The right of a vessel carrying cargo "free of handiing" to a lien for 
demurrage for delay of the consignée in beginning to discharge Is not 
afCected by the fact that the delay arose from the refusai of the consignée 
to receive the cargo because damaged on transit by an excepted péril, and 
the fact that during the delay the consignée was negotlating wlth the 
ovraer to purchase the damaged cargo at a reduced price. 

4. Same — Waiver of Lien— Discharging Cargo. 

Discharging cargo after giving notice of a claim for demurrage Is not 
a waiver of the lien, where suoh cargo is placed on the dock, and kept 
separate from other goods, so as to be capable of identification. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

ïhis is an appeal from a decree of the district court of Minnesota awarding 
to the libelants ?-500 demurrage damages. The decree was entered in that 
court on October 13, 1806, and the facts found are as foUows: On July 13, 
1895, the steamship Nyanza, owned by libelants was chartered by John King 
and J. 6. McCuUough to convey a cargo of 2,012 tons of hard coal from Buffalo, 
N. Y., to Duluth, Minn., and there deliver the same to the Pioneer Fuel Com- 
pany, the claimant. King and McCuUough were the agents of the owners of 
the coal, who were at that time unknown to the libelants and to the master of 
the steamship. On July l.^th the steamship came into collision with another 
vessel, whereby the steamer was damaged, and sank with its cargo; but it 
was promptly raised, repaired, and pumped out, and thereupon proceeded upon 
its voyage with the larger portion of its cargo, reaching Duluth on the evening 
of Juiy 23d. Notice of its arrivai was immediately given to the consignée, 
the fuel Company. On the moming of July 24;h the steamship was ready 
to hâve its cargo discharged, and the agent of the consignée examined the 
:argo, and directed the master of the steamship to bring it to the dock of the 
consignée, whlch was accordingly done. There were already at such dock 
hvo vessels to be unloaded, having precedence of the steamship, but the last 
of them was completely discharged of its cargo, and the steamship was in 
its proper place at the dock in readiness to hâve its cargo immediately dis- 
charged at 11 o'clock in the forenoon of July 25th, and the master of the 
steamship then demanded of the consignée tliat it discharge the cargo. The 
consignée, with its mechanical appliances upon the dock, could fuUy hâve dis- 
charged the cargo before 6 o'clock on the evening of July 26th, but refused 
and neglected to do so, clalming that the coal had been injured by water and 
iron rust, and, instead of proceeding to disehaige the cargo, entered into 
negotiations with the owner for the purchase thereof at a reduced price. On 
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July 27th the master notlfled the consignée In wrlting ttiat the cargo had been 
In readlness (or delivery since July 24th at 7 o'clock a. m., and that by reason 
o£ the neglect of the consignée to unload, or provide faclllties for doing so, 
the owners of the vessel would look to the consignée and to the cargo for 
demurrage at the rate of ?200 a day, beginning July 24th. On July 31st the 
consignée, having purchased the coal from the owners, notifled the master 
of the steamship that it was ready to unload, and between the hours of 
7 o'clock a. m. and 7 o'clock p. m. of August Ist, it completely unloaded and 
discharged the steamship of its cargo. After the purchase by the consignée, 
the master and owners of the vessel requested the consignée to préserve the 
identity of the cargo, notifying it that they should hold the cargo and their 
lien thereon for demurrage. When unloaded, the coal was placed on the dock 
in a large bln, or inclosure, and, while near to two other piles of coal, was so 
situated that its identity was not lost, and its removal could havé been effected 
wlthout disturbing any of the other coal. On August 2d this libel was filed, 
and the coal seized. The court further found that by reason of the neglect 
and failure of the shippers and consignée to unload and discharge the cargo 
the steamer was unnecessarily detained flve secular days, and that the dam- 
age by reason of such unnecessary delay amounted to $100 a day, or $500 in 
the aggregate. There was, in the first instance, some dispute as to the matter 
of freight, and the flndings cover the question of freight as well as that of 
demurrage, but this has been settled, and the only matter now in dispute is 
that of demurrage. 

E. L. McMillan, for appellant 

H. R. Spencer (P. E. Searle, on the brief), for appellees. 

Before BREWEE. Circuit Justice, and SAIîîBORN and THAYER, 
Circuit Judges. 

BREWER, Circuit Justice, after stating the case as above, deliv- 
ered the opinion of the court. 

Courts in admiralty, like courts of equity, hasten to consider the 
substance of right, and do not tarry long on mère matters of form. 
Hence we shall not stop to discuss certain questions of practice sug- 
gested by counsel for appellant, merely remarking in passing that we 
see nothing in any ruling in respect thereto which wrought injury 
to the substantial rights of the appellant. Obviously, if only the 
flndings of fact are before us for considération there can be little 
doubt of the justice of the decree. There is a distinct finding of an 
unreasonable détention, of the time of such détention, and the dam- 
ages caused thereby. Nor is there anything in the other flndings 
which diminishes the signiflcance of this one, or opérâtes to relieve 
from the conclusion which it compels. So that, if this were a com- 
mon-law action coming from a trial court, which, without a jury, 
found specially thèse facts, the propriety of the judgment would be 
beyond dispute. 

It may be doubtful whether the act of February 16, 1875 (18 Stat. 
315), is applicable to this case, or, indeed, whether it has not been 
entirely superseded. The flrst section of that act required circuit 
courts, in deciding admiralty cases, to find the fact^, and provided 
that the review in the suprême court upon appeal should be limited 
to a détermination of questions of law arising upon the record. It 
relieved the suprême court from the considération of any mère ques- 
tions of fact. The E. A. Packer, 140 U. S. 360, 11 Sup. Gt. 794; The 
City of New York, 147 U. S. 72, 76, 13 Sup. Ct. 211, and cases cited 
in the opinion. In favor of the contention that it is applicable to 
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the présent case, and limita the estent of our inquiry, are the déci- 
sion in Ke Cooper, 143 U. S. 472, 511, 12 Sup, Ct. 453, in which 
it was held applicable to a case coming from the district court of 
Alaska, on the ground that that court was one exercising the pow- 
ers of a circuit court, and the fact that the act of 1891, creating 
courts of appeals (26 Stat. 826), provides, in section 11, that "ail 
provisions of law now in force regulating the methods and System 
of review, through appeals or writs of error, shall regulate the meth- 
ods and System of appeals and writs of errqr provided for in this act 
in respect of the circuit courts of appeals." The purpose of the act 
of 1891 was to distribute between the suprême court and the newly- 
formed courts of appeals the entire appellate jurisdiction from the 
circuit and district courts of the United States, and not to provide 
new methods of procédure. McLish v. Eolï, 141 U. S. 661, 12 Sup. 
Ct. 118; Lau Ow Bew v. U, S., 144 U. S. 47, 12 Sup. a. 517; Amer- 
ican Const. Co. V. Jacksonville Ry. Go., 148 U. S. 372, 18 Sup. Ct. 
758. Also, by section 14 of the act of 1891, section 3 of the act of 
1875 was expressly repealed, and it is worthy of considération 
whether, the attention of congress having been called to the act of 
1875, as shown by the repeal of the third section, it can fairly be 
assumed that it intended to repeal by implication either of the other 
sections. On the other hand, it must be noticed that the act of 
1875 does not, in terms, apply to the présent case, for that simply 
directed the circuit courts sitting as courts of admlralty to find the 
facts, and did not name the district courts. The courts of appeals 
in the First, Second, and Ninth circuits, hâve expressed the opinion 
that the act of 1875 does not apply to admiralty cases appealed from 
the district court to the court of appeals. The Philadelphian, 21 
U. S. App. 90, 9 C. C. A. 54, and 60 Ped. 423; The HavHah, 1 U. S. 
App. 1, 1 C. C. A. 77, and 48 Fed. 684; The State of California, 7 
U. S. App. 20, 1 C. C. A. 224, and 49 Ped. 172, But it is unneces- 
eary to definitely détermine this question, for an examination of the 
testimony oonvinces us that there is no satisfactory reason for dis- 
turbing the flndings. It must be remembered, also, in this connec- 
tion, that the court of appeal stands, in respect to admiralty cases at 
least, not in the old relation of the circuit to the district courts, but 
rather in that of the suprême to the circuit courts, and any case 
brought to this court from either the circuit or district court comes 
hère for review, rather than for trial, and whatever limitations or 
qualifications may be applicable to admiralty cases do not abridge 
the important fact that this is a reviewing and appellate tribunal. 
The Mabey, 10 Wall. 419. 

It is contended, in the flrst place, that the flnding of the court that 
there was an unreasonable détention cannot be sustained, because it 
appears that there were no public docks at the port of Duluth with 
capacity sufficient to receive and support this cargo, and equipped 
with coal-discharging machinery, and that to hâve made arrange- 
ments for discharging the cargo at one of those docks would hâve 
taken from eight to twelve days ; that, including the dock of claim- 
ant, there were but flve private docks, and that no one of them would 
hâve taken and received the coal for storage; that, as the cargo 

84 F.— 32 
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was in fact discharged witMn eight days after its arrivai, ît was 
discharged as soon as it could hâve been at any public dock. But 
this contention overlooks the fact that the contract of sMpment as 
shown in the bill of lading was for delivery to the claimant, and not 
generally for delivery at the port of Duluth; that, though the con- 
tract was not made with the claimant, but with the owners of the 
cargo, yet in making such contract and fixing the price of carriage 
the libelants, as owners of the boat, may well be presumed to hâve 
taken into considération the exact place and conveniences for unload- 
ing, and the time which 'naturally would be occupied in so doing. 
If the contract had been for shipping generally to the port of Du- 
luth, the. conditions of delivery at the public docks would doubtless 
hâve to be taken into considération; but when the shipment is to a 
particular party having known, spécial conveniences for unloading, 
that fact enters into the contract, and détermines the question of 
reasonableness in the discharge of the cargo. The steamer con- 
tracted with the owners to take their coal and deliver it to the claim- 
ant at Duluth, "free of handling." It knew what conveniences the 
claimant had for unloading. It knew the time which would rea- 
sonably be occupied in unloading at the claimant's dock, and with 
that knowledge it contracted for a certain price of carriage. It 
had a right to expect that the owners would see that arrangement 
was made with the claimant for receiving and unloading the cargo, 
and, if they failed to make such arrangement, and there was, con- 
sequently, a longer détention than was reasonably necessary for un- 
loading at claimant's dock, it was entitled to demurrage. 

Thèse considérations also obviate any objections that are sug- 
gested by reason of the fact that claimant did not own the coal, that 
it had made no contract with the boat, and that it was under no 
obligation to the owners of the coal to accept and discharge the 
steamer of its cargo. The demurrage insisted upon is not a Per- 
sonal claim against the Pioneer Fuel Company for a breach of its 
contract, but arises out of the breach of the contract made with the 
owners of the coal for whom the carriage was undertaken. The 
vessel had nothing to do with the question of the ownership of the 
coal, or any contract made or to be made in référence to a sale. It 
did not contract to carry the coal to Duluth, and hold it there while 
the owners should make arrangements for a sale. Its contract 
was to carry and deliver it to the claimant, the Pioneer Fuel Com- 
pany, and, of course, impliedly, at its dock, where it was in the habit 
of receiving such shipments. It had no right to know (and, as a 
matter of fact, did not know) whether the coal had been sold to 
the claimant, or whether it was to be received by the claimant for 
purposes of sale. Those were matters between the claimant (the 
consignée) on the one hand, and the shippers (the owners) on the 
other. The contract was one of carriage free of handling; that is, 
the shippers were to see to the matter of loading and unloading. It 
was a duty resting upon them, and any failure on their part to 
promptly discharge this duty gave to the boat a right to recover dam- 
ages. It would be strange, indeed, if, making a contract like this 
to carrj- a cargo free of handling, a steamer could be compelled to 
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hold that cargo, and remain in the port of delivery, waiting until 
such time as the owners could make with the consignée or with 
others suitable arrangements for the sale of the cargo. It is true, 
the vessel was sunk in transit, and the cargo was somewhat dam- 
aged by water, but it was expressly stipulated in the bill of lading 
that the dangers of navigation were excepted. There was nothing 
in the condition of the coal after the sinking, or after its arrivai, 
to interfère with the prompt delivery; and the delay in unloading 
was not at ail caused by any diiHculty in unloading or lack of con- 
veniences therefor, or want of place to store the coal, but simply 
because of the fact that the claimant, the consignée, flnding the coal 
damaged, entered into negotiations with the ownerê' for a purchase 
at a reduced price. The delay was wholly at the instance of the 
owners and the consignée, for their beneflt, and not at ail at the in- 
stance or for the beneflt of the vessel. 

It is further claimed that thèse damages are not recoverable, be- 
cause when the claimant finally purchased the coal it notified the 
master of the vessel that it would not be responsible for freight or 
demurrage. It subsequently agreed to advance the freight, and, 
after this action was commenced, did so. But a notice of thls kind 
did not affect the daim for demurrage. Whatever arrangements 
might be made between the consignée and the owners, whether for 
a purchase by the consignée at a flxed price or even for a donation 
by the owners to the consignée, are immaterial, so far as the claim of 
the vessel for demurrage is concerned. And this claim is not at ail 
interfered with although full notice is given to the master of the 
vessel of the terms and conditions of the contract between the own- 
ers of the cargo and the consignée. 

It is also insisted that the vessel consented to the delay, and 
waived any claim for demurrage; but this is a mistake. On the 
27th of July the master of the vessel served a written notice upon 
the claimant that the cargo had been ready for delivery ever since 
July 24th at 7 a. m., and that the vessel would look to the cargo for 
demurrage at the rate of $200 per day, beginning July 24th ; and one 
of the owners of the boat also gave personal notice to the same 
efifeet. It is true that the agent of the boat at Duluth was aware of 
negotiations looking to a sale of the coal to the claimant, and took 
some part in assisting in those negotiations ; but, in the face of the writ- 
ten and verbal notices given by the master and one of the owners of 
the vessel, it cannot be held that there was any waiver of the right to 
demurrage. 

Knally, it is said that the lien was lost because the cargo was in 
fact delivered, but the rule is settled that the mère unloading of a 
cargo does not discharge the lien. That may be only a conditîonal 
delivery, and, unless there be circumstances to show an abandon- 
ment of the lien, as where other security is taken, or i^nless the cargo 
when delivered is so mixed with other goods as to be incapable of 
séparation and identification, the lien will continue. In this case it 
appears that there was distinct notice from the vessel to the claim- 
ant that the lien on the cargo would be insisted upon, and the coal, 
when unloaded, was placed in a pile by itself, and so situated with 
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respect to other coal on the dock as to be identified and removed 
without disturbance of the other coal. In such cases it is clear that 
the lien has not been waived by the mère fact that the goods bave 
been unloaded from the ves«el and placed upon the dock. Bags 
of Linseed, 1 Black, 108, 114; 151 Tons of Coal, 4 Blatchf. 368, Fed. 
Cas. No. 10,520; 600 Tons of Iron Ore, 9 Fed. 595; Costello v. 734,- 
700 Laths, etc., 44 Fed. 105; CufE v. 95 Tons of Coal, 46 Fed. 670. 

It is claimed by the libelants that the amount of demurrage al- 
lowed was not sufflcient, and they insist that, although they took no 
appeal from the decree, the appeal on the part of the claimant brings 
the whole case into this court for a rehearing, and upon the facts as 
presented this^ëtjurt is at liberty to increase the amount of the award, 
— citing Irvine v. The Hesper, 122 U. S.- 256, 7 Sup. Ct. 1177, in 
which it was held by the suprême court that such was the rule on an 
appeal from the district to the circuit court. But the appeal from 
the district to the circuit court simply transferred the case from one 
court to another for trial, and it may be questioned whether that 
rule applies in a case brought to an appellate court for review. But, 
be that as it may, we do not find in the testimony sufflcient to justify 
us in disturbing the conclusions of the district court in this respect. 
The fact of damage, and the actual amount thereof, must be clearly 
shown. The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510; Empire 
Transp. Co. v. Philadelphia & E. Coal & Iron Co., 40 U. S. App. 157, 
23 C. C. A. 564, and 77 Fed. 919, and cases cited in the opinion. Up- 
on a careful examination of the testimony we are not satisfied that 
we should be justifled, even if we had the authority, in disturbing the 
conclusions reached by the trial court. 

Thèse are ail the questions we deem worthy of considération. 
Upon the record, as it stands, we flnd no error calling for a reversai 
or modification, and the decree of the district court is aftirmed. 
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THE- IVANHOE. 

RILATT et al. v. THE E. V. MacCAULLEY et al. 

(District Court, B. D. Pennsylvanla. January 7, 1898.) 

TOWAGE— LiABILITT OF TUG OwNBRS. 

Tug owners are not insurers of the safety of tlieir tows, but are only 
responsible for the exercise of such care as the service requires, and can- 
not be held llable for a loss in the absence of proof of carelessness. Er- 
ror of judgment respecting the weather at the tlme of starting, or in other 
respects on the voyage, Is no ground of llability. 
Samb. 

Where the captalns of tugs engagea to tow a dry dock from Hoboken 
to Philadelphia waited three days while the wind was eastward and the 
weather bad, and on the foUowing morning, flnding the wind in the 
northwest, the sky clear, and the storm signais taken down, started on 
the voyage, but encountered rough weather, resulting In the loss of the 
tow, held, that their fallure to observe or heed the fact that the wind 
had passed around from the east northward instead of southward, was 
not négligence, as it did not sufficiently appear that a change in the one 
way rather than the other indicated a shorter perlod of good weather. 
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S. Same— Dbfeotivb Hawser. 

Alleged defects in the hawser are not sufflclent to chargé the tug with 

négligence, where it appears that the hawser did not break untll the tow 
was sinking, and therefore was free from any defects contributing-to the 
disaster. 

This was a libel by Rilatt Bros, against the tugs E. V. MacCaulley 
and Ivanhoe, to recover damage for the loss of a tow. 

Henry Planders and Edward F. Pugh, for libelants. 
John F. Lewis and Francis 0. Adler, for respondents. 

BUTLER, District Judge. The suit is for damages, alleged to hâve 
resulted from carelessness in towing a dry dock from Hoboken, on a 
voyage to Philadelphia, the dock being lost in a storm on the way. 

There is no diflficnlty abolit the law applicable to the case. The 
respondents were noft insurers, but were responsible for the exercise 
of sueh eare as the service undertaken required. They cannot be 
held liable for the loss sustained in the absence of proof that it resulted 
from carelessness. Error of judgment respecting the weather at the 
time of starting, or in other respects on the voyage would be unim- 
portant. 

The libelants' case was put at the hearing on three spécifications of 
alleged carelessness; others charged in the libel were not urged, and 
will not therefore be considered. The flrst of the spécifications 
pressed is that the respondents should not hâve started when they 
did; the second, that the hawser was insufiflcient for the service; and 
the third, that a harbor should hâve been sought before the storm 
was encountered. Should the flrst spécification be sustained? The 
respondents had waited three days, while the wind was eastward and 
the weather bad. The next morning, flnding the wind in the north- 
west, the sky clear and the storm signais taken down, they started. 
The charge of carelessness in thus starting is based on an allégation 
that the wind passed around from the east northward instead of south- 
ward. If the allégation is true, (and it rests on the testimony of the 
libelants' agent Grriffen, who does not appear to bave communicated 
this fact to the masters of the tug), I do not think it sufflcient to con- 
vict them of carelessness. They could not be expected to remain up 
ail night for the purpose of observing how the wind passed to thé 
northwest; and even if they had been aware that it passed northward I 
do not think they would hâve been guilty of carelessness in starting, 
in view of the circumstances that the sky was clear, the wind in the 
northwest, the storm signais down and other veesels going out. I 
do not attach much importance in this respect to the case of The Van- 
dercock, 65 Fed. 251. Whether the duration of good weather will be 
longer when the wind passes westward from eastward in one direction 
than when it passes in another is not a question of law, but of fact 
about which there is certainly room for différence of opinion. Prob- 
ably a majority of intelligent persons would say that the direction 
in which it passes is unimportant. At least one experienced witness 
says it certainly is not important on the Jersey coast. At any rate 
there is no évidence in this case sufflcient to prove that the passage 
northward is such an indication of bad weather as should render one 
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who disregards it chargeable with carelessness. The captaîns of the 
^tugs Jiad beën caréfùl not to start until the weather cleared and the 
wind went to a quarter indicative of good weather. They had uo 
motive to start until they believed the storm had passed ; on the cou- 
trary their own safety depended on the exercise of care in this respect. 
It was impossible to tell how long the weather would continue good; 
it might be of short duration whether the wind went round in one 
direction or another. Thèse captains had long expérience in naviga- 
tion on this coast, and were especially qualified to judge of the pro- 
priety of starting. The officers in charge of the signal service be- 
lieved the weather safe for vessels going out^ and therefore took down 
the storm signais which had been up; and many vessels started that 
morning. It is true that the tow was unwieldy ; but I dO not think the 
respondents can justlyhe held guilty of carelessness in starting under 
the circumstances. 

Were they careless as respects the hawser — was it unsafe? It was 
an eight-inch line, new within a year. That it was large enough, if in 
good condition, I do not doubt. The expert testimony is clear in this 
respect. Was it in good condition? It drew ont of the thimble off 
Sandy Hook, but this, as the testimony shows, frequently coeurs with 
good hawsérs; and when refastened it was safe in this respect and 
held, even when the tow sank. Grîffen says it did not pull out of the 
thimble but broke at this point. The weight of the testimony is, 
however, against his statement. It did break when the tow was vir- 
tually submerged, Just before sinking. But I do not deem this évi- 
dence of faultiness. At that time the waves drove the tow back and 
forth, subjecting the hawser to jerking, and sawing on the bits such 
as would, I think, necessarily break it èven if in excellent condition. 
Grififen, who was on the tow, testifles that he noticed when, as he says, 
the hawser broke off Sandy Hook, the strands at the broken end, and 
saw they were worn. He is contradicted by many witnesses in the 
statement, that it broke at this point, and his testimony that he then 
observed its worn and unsafe condition is improbable. At this time 
a harbor was within convenient reach, and it seems incredible that 
he should hâve gone on at the risk of his life without calling attention 
to the danger thus manifest, if his testimony is true. Two witnesses, 
Gokey and Williams, testify that the captains of the tugs declared 
before starting on the voyage, that the hawser was "very bad." This 
also seems improbable. It is eertainly unlike the oonduct of such 
men when entering upon such a service. The captains. who hâve 
no more interest in the subject than Gokey and Williams, deny pos- 
itively making such a statement. They and a number of other wit- 
nesses called by the respondent, testify that the hawser was good, 
and safe for the service. After careful examination of ail the évi- 
dence on this subject, I think a flnding that the hawser was not safe 
would be unwarranted. Indeed, I think the weight of the évidence 
sustains a conclusion that it was. It held under the strain of both 
tugs and the tempestuous sea until Griffen, who as has been stated 
was on the tow, saw that it must go down, and demanded to be taken 
off. At this time, as he distinctly testifles, the dock was doomed; 
no hawser would hâve saved it. It must break loose, go to pièces, 
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or take the tugs with ît The tug which was cast off to rescue Griffen 
was not again attached because, as I snonose, it was seen that such. 
attachment would be useless. The only probable efEect of making it 
would hâve been to hasten the catastrophe. As the dock was some- 
times driven towards the tug attached the latter would hasten forward 
to tighten the Une, and then a counter wave would drive the dock 
back, and the jerk thus caused on the Une would produce a strain 
that would hâve been likely to part it sooner if the weight and force 
of the two tugs had been encountered at the forward end. That it 
endured the strain to which it was subjected by the storm, so long as 
it did seems to demonstrate that it was in good condition. It held 
until the situation was such that no hawser would hâve saved the 
tow. It was lost as a conséquence of the storm, and not of the 
condition of the hawser. This conclusion is, I think, fully warranted 
by the testimony on both sidee. Nor do I think the respondents were 
remiss in not turning back to seek a harbor because of indications of 
bad weather after starting, or when the storm arose. There were no 
such indications, in my judgment, of a reliable nature, until the storm 
was imminent, as required them to seek a harbor, and afterwards 
turning back against the wind would, I think, hâve augmented the 
danger. 
The libel must be dismissed. 



THE JOHN AND WINTHROP. 

KKUEGEJR et al. v. THE JOHN AND WINTHROP. 

(District Court, N. D. Callfornia. December 29, 1897.) 

No. 11,402. 

Seamen's Wageb— Défenses. 

In a suit for seamen's wages, wliere tlie défense is that libelants were 
suspended from duty and imprisoned by tbe master, on suspicion of an 
attempt to burn the vessel, it is not sufflcient that the master acted in 
good f aith, and under the belief that libelants were guilty, if, in fact, they 
were not guilty of such a purpose. 

This was a libel by F. A. Krueger and others against the American 
bark John and Winthrop to recover seamen's wages. 

The défense to the action was that the libelants had shipped for an entire 
whaling voyage on the bark John and Winthrop, and while on such voyage 
attempted to burn and destroy the vessel, and for that offense the captain, 
after such investigation as he thought sufflcient, suspended the libelants from 
duty and imprisoned them on board of the vessel. Upon the trial the cap- 
tain testified that such action was, in his judgment, necessary for the safety 
of the vessel. The captain did not, however, of his own knowledge, know 
that tbe libelants were in fact guilty of the offense charged against them. 

H. W. Hutton, for libelants. 

Geo. W. Towle, Jr., for respondent. 

DE HAVEN, District Judge. The évidence in this case is not such 
as would warrant the court in flnding that the libelants, or either 
of them, attempted to burn and destroy said bark John and Win- 
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throp, and thus to break up tlie voyage for which they shipped as sea- 
men on board of said veasel. The fact, if it be a fact, that the captain,. 
in suspending the libelants from duty and imprisoning them on board 
the ship, acted in good faith, under the belief that they were guilty of 
attempting to destroy the vessel, is not of itself sufficient to defeat the 
claims of the libelants in this action. The good faith of the master in 
that matter would be important, if the libelants were seeking to recover 
damages for assault or false imprisonment; but in this action, based on 
the contract set ont in the shipping articles, the libelants are entitled to 
recover if they are not in fact guilty of the charge of attempting to set 
fire to the vessel. There will be a decree for the libelants. 



THE MEXICO. 

In re OOMPANIA TRANSATLANTICA. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 39. 

1, CoijLISiok— Pbbsumptions — Cargo Insdkbrs— Limitation of Liabilitt. 

Tlie rule that wliere fault on the part of on« vessel, sufficient to account 
for the collision, Is established, the burden Is then on her to clearly show 
fault on the part of the other, applies as against underwriters of the cargo 
of the vessel so in fault; and it makes no différence that the other vessel 
has sought the benefit of the statutes for limitation of liahility. 

8. Samh— Steamers at Sba. 

The fact that one of two colllding steamers had the reversing gear of 
her engine clamped fast to the rock arm, so that from one to five minutes 
was required to release It af ter notice to reverse, hdd a gross fault, ren- 
dering her liable. 

8. Same. 

Where two steamers approached each other on the open sea at night, 
hdd, on the évidence, that the one having the other on her starboard bow, 
after crossing the bow of the privileged vessel, so as to hâve her green 
light eonstantiy in view, began portîng, and contlnued to do so until she 
struck the latter on the starboard side, and was consequently in fault; 
and hdd, further, that the privileged vessel was not in fault for not re- 
ducing her speed, or for starboarding so as to reduce the angle of collision. 
78 Fed. 653, afflrmed. 

Appeal from the District Court of tbe United States for the South- 
ern District of New York, 
Pétition for limitation of liability. 

This proceeding was instltuted by the petltioner In the district court, South- 
ern district of New York, In conséquence of a collision which occurred be- 
tween the steamer Mexico and the steamer Nansemond, December 21, 1895. 
The Nansemond, as a resuit of the collision, sank, wlth her cargo, and ail 
became a total loss. The Mexico sustained no damage. In May, 1896, libels 
were filed by the owners of the Nansemond, and by the underwriters of a 
portion of her cargo, against the Mexico, In the Southern district of New 
York, and thereafter petltioner filed Us pétition for limitation of liability. 
The value of the petitioner's interests in the Mexico and in her freight was 
duly appraised, and a bond given for the amount. Under the monition is- 
sued in the proceeding, claims were ûled on bchalf of the owners of the 
Nansemond and her cargo. The cause comlng on to be heard, the district 
court held the Nansemond solely in fault for the collision, and entered decree 
accordlngly, 78 Fed. 653. Appeal from said decree is prosecuted by the un- 
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derwriters of the principal portion of the Nansemond's cargo; the owner 
of the Nansemonfl having wlthdrawn from the appeal. The assignments of 
error brlng up only the charges of fault against the respective vessels. The 
Mexico was an Iron vessel, 331 feet in length. She was bound on a voyage 
from Puerto Oabello to Savanilla, and had reached a point about southerly 
from the easterly end of Oruba Island. Up to the tlme of sightlng the 
Nansemond the Mexico's course was N., 70° W., corrected, or about W. by 
N. % N. There was no reason, except the avoldlng of other vessels, why 
she should alter thls course untU many miles further on her way. The 
Nansemond was a wooden steamer, 165 feet long. She was bound from 
Maraealbo to Curaçao. For some hours before sighting the Mexico, the 
Nansemond's course had been up from the mouth of the Gulf of Venezuela. 
N. B. by E. It was her practlce (she ran regularly between the potts named). 
after getting Oruba light abeam, to tum to the starboard, laylng a new course 
of E. % S. The collision occurred between 2 and 3 a. m. The nlght was 
dark, and not good for seeing lights. The stem of the Nansemond came In 
contact wlth the starboard slde of the Mexico abaft amldships, wlth an ap- 
parent angle of about 45° between the Mexico's starboard slde and the Nanse- 
mond's port side. 

Wilhelmus Mynderse, for appellants. 
J. Parker Kirlin, for appellee. 

Before WALLÀCE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). It might be 
quite sufflicient, in this case, to afftnn upon the opinion of the district 
judge. Indeed, when the record is examined, — especially the testi- 
mony given by the only survivors from the deck of the Nansemond, — 
It is diiificult to understand upon what theory the décision of the dis- 
trict court could be reversed. The Nansemond, aside from any faulty 
navigation, was concededly in fault because her reversing gear had 
been made fast by a clamp to the rock arm, which would require from 
one to flve minutes to release it after notice to reverse. Counsel for 
the Nansemond concèdes that, when the vessels came in sight of 
each other, she had the Mexico on her starboard bow. She was 
therefore the burdened vessel, conceding her own fault in the matter 
of the reversing gear; and the burden was upon her to show some 
fault on the part of the privileged vessel, if the latter is to be made 
to share the loss. "Where fault on the part of one vessel is estab- 
lished by uncontradicted testimony, and such fault is itself sufflcient 
to account for the disaster, it is not enough for such vessel to raise 
a doubt with regard to the management of the other vessel. There 
is some presumption, at least, adverse to its daim, and any reason- 
able doubt with regard to the propriety of the conduct of such other 
vessel should be resolved in its favor." The City of New York, 147 
U. S. 72, 13 Sup. et. 211; The Ludvig Holberg, 157 U. S. 60, 15 Sup. 
et. 477. Cargo underwriters stand in no better position, nor is this 
salutary rule of évidence in any way modified by the circumstance 
that the privileged vessel, when proceeded against in rem by some 
sufferer from the collision, has sought tlie beneflt of limitation of lia- 
bility under the statutes of the United States, even though her péti- 
tion in such proceedings may aver that she has committed no fault. 
The Plymothian and The Victory (Nov. 29, 1897) 18 Sup. Ct. 149. 
The story of the Mexico is that the masthead and green lights of the 
Nansemond were sîghted on the port bow of the Mexico; that they 
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narroiwed on the port bow, and drew across until they were on ihe 
starboard bow; tliat the Nansemond tard a-ported her wbeel sud- 
denly, dosing in her green light and exposing her çed light, which 
seemed to be near by, whereupon the Mexico ordered her helm hard 
a-starboard, to ease thé blow, The navigation thus attributed to the 
Nansemond is indeed estraordinary. Having crossed the Mexico's 
bows, and thus brought the latter's green light into view of those on 
the Nansemond, she is charged, not only with porting to such light, 
but with foUowing the movement of the wheel with a hard a-port; 
thus swihging around from a position of safety on the Mexico's star- 
board bow till she came back upon the course of the Mexico, striking 
her on the starboard side, and at right angles to such course. The 
angle of collision was reduced from 90° to 45° by the starboarding 
of the Mexico "to ease the blow." However extraordinary this storj', 
it is fully corroborated by the évidence of the two survivors from 
the deck of the Nansemond. Her captain and lookout were lost, but 
the boatswain (who was acting as second ofiScer in charge of the 
watch) and the wheelsman hâve both escaped, and hâve testified in 
the cause. Landeborg, the wheelsman, left the wheel at 2 o'clock; 
but, a few minutes after, he relieved the new wheelsman, Thode, 
who wished to go to the toilet. He (Landeborg) was then alone in 
the wheel house, and the boatswain, Hellburg, outside. The captain 
was in his room, back of the wheel house. Before he went to the 
wheel to relieve Thode, witness saw a yellow light (the top light of 
a steamer) a little bit on the starboard bow. He reported it to the 
boatswain, who went to call the captain. The latter came out of 
his room, took the glasses, and went outside to look at it, and then 
stood at the window, and said, "A little bit port," which order the 
witness obeyed, putting the wheel over three spokes. Then the cap- 
tain took a walk around, and told him again to port more, and he 
put it over three spokes more. Then, later, the other vessel being 
close by, the captain, who was standing in the window, called out, 
"Hard a-port," and ran up to witness, and helped to put the wheel 
over hard a-port. This witness added that he "saw nothing but the 
masthead light until the ships struck one another. Then he saw the 
rest of the lamps and the green light." The witness Hellburg was 
boatswain and acting second officer of the Nansemond. He was a 
native of the island of Curaçao, and was examined through an inter- 
préter, one Vom Golderen, a steward employed on the same line of 
steamers to which the Nansemond belonged. Vom Golderen was 
from the neighboring island of Bonaire, apparently entirely familiar 
with the language which Hellburg spoke, and had conversed with 
him, on the voyage up, about the détails of the collision. A second 
interpréter, representing the Mexico, was also présent. There is cer- 
tainly no reason shown for supposing that the witness was misuiider- 
stood or misinterpreted. Although not an edueated man, he was 
apparently intelligent, 48 years of âge, and had followed the sea for 
over 10 years. His testimony is as foUows: The captain left the 
deck, and went to his room, about 1 o'clock. Witness was in the 
pilot house wben Landeborg came to relieve Thode, and was looking 
through the pilot-house window. The vessel was then on a course 
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N. E. by E., and It wàs the witnesa' intention, when Oruba ligM got 
abeam, to call tlie captain, with. a view to changing the course to star- 
board. When Landeborg came to the wheel, he called attention to 
a light ahead. Witness took the glass and looked. He saw a white 
îight about a point and a half on the starboard bow (he estimâtes the 
distance at four or five miles), but could hot see any side lights at 
that time. He then called the captain, who was asleep on the settee 
in his room, and who put on his slippers and came out at once. Both 
came on deck together. The captain went into the pilot house. The 
boatswain stood outside. The captain looked with the glasses, said 
it was a steamer, and told the man at the wheel to port. To the 
question, "When the captain gave this order to port, what lights could 
you see on the other steamer?" the witness answered, "Then I saw 
the green Iight." Thia witness himself heard only one of the three 
orders to port given by the captain, and subséquent testimony makea 
it uncertain whether or not he intended, by the answer above quoted, 
to say that at the moment of time when the captain gave the iirst 
order the witness saw the green Iight. It seems more probable that 
what he meant to say was that by the time the captain, having given 
his order, had come out of the wheel house, witness made out the 
green Iight. But he testifles positively, and with no contradiction 
or qualification, that he (witness) saw no red Iight from the Mexico, 
that he saw the green Iight a few minutes after he saw the white 
Iight, and that from the time he flrst saw the green Iight he kept 
on seeing it ; that is, "from two o'clock until the collision" (the wit- 
ness' own phrase), which he estimated was 20 minutes. Moreover, 
it is quite apparent from his évidence that, although "not allowed to 
say anything" about the navigation, the witness wanted to make 
some suggestion on the subject of this continued porting. It is diifi- 
cult to understand why the captain of the Nansemond shoidd hâve 
navigatéd as he did. Even assaming that when he flrst looked he 
saw the Mexico's red Iight, it must hâve been a very brief interval 
bef ore the green Iight came into view and the red disappeared ; and 
yet although, after the green appeared, it never subsequently disap- 
peared, the captain persistently kept on porting to it. In view of 
this testimony from the Nansemond, it is not necessary to undertake 
to account for the apparent movements of that vessel, described by 
the Mexico's witnesses, on any theory that the Mexico was herself 
swinging. There is in the narrative given by those on the deck of 
the latter vessel the usual discrepancies as to distance, time, the bear- 
ing of lights, etc., but aU agrée in the statement that she made no 
change of course until in the jaws of collision. AU the testimony, 
without a single exception, shows that, when sighted, the Nanse 
mond must hâve been in such a position as to indicate positively to 
those on the Mexico that the latter was the privileged vessel, under 
the starboard-hand rule; and we are not to assume that they at once 
undertook to get out of the way of the burdened vessel, instead of 
keeping their own course, without some évidence to indicate that 
such was the fact. In view of the testimony from the Mexico, corrob- 
orated by the direct and positive évidence of Landeborg, the Nanse- 
mond's pilot, and of Hellburg, her boatswain, that the Mexico did not 
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change her course, down to the collision, the charge that the Mexico 
improperly starboarded her helm is not sustained by proof ; and un- 
der the décision of the suprême court in The Britannia and The Bea- 
consfleld, 153 U. S. 130, 14 Sup. Ct. 795, it certainly cannot be held to 
be a fault that she did not reduce her speed or stop. No other faults 
are charged against her, and we therefore concur with the conclusion 
of the district judge, that the Nansemond was solely in fault The 
decree of the district court is afflrmed, with costs. 



THE GEOEGE S. SHTJLTZ. 

THE LITTLE SILVBK. 

CRAMER V. CLANOY et al. 

NEW YORK & M. P. S. S. CO. v. SAME. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 15. 

1. CoLLiBiON Rui.Es— Steamer with Tug aud Tow— New Yobk Habbor. 

Rules 19 and 23, providing that when steam vessels meet on crossing 
courses, so as to Involve risk, the one having the other on her starboard 
slde shall keep ont of the way, and the other shall hold her course, are 
applicable In the waters of the North river opposite New York, and are 
binding on a steamer or tug, though ineumbered with a tow ou a hawser; 
and the burdened vessel does not aequire any right of way by signaling 
flrst, unless the prlvlleged vessel assents to the signal. 

2. Same. 

If the burdened steamer persists in crossing the bow of the privileged 
steamer in the face of danger, inteiiding to force the latter to give way, 
she will be primarily responsible for a resulting catastrophe; and the 
privileged vessel will not share in such responsibility, unless she persista 
în her course and speed after it becomes apparent that the burdened ves- 
eel has gone so far as to make it impossible to keep out of the way by 
chaiiging course, stoi)plng, or rèverslng. 
8. Samb — Négligent Lookout. 

A privileged steamer meeting a tug and tow In the North river held guilty 
of contributory fault where the tug insisted on crossing her bows in the 
face of danger, in that, because of a négligent lookout, she did not per- 
celve that the tug had a tow, and therefore continued her course and 
speed, so as to collide with the tow. 74 Ped. 574, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This cause cornes hère upon appeal by both elaimants from a decree of the 
district court, Southern district of New York, holding both the Shultz and the 
Little Silver In fault for a collision between the Little Silver and Ilbelants* 
schooner, Amos Briggs, in tow of the Shultz. 74 Fed. 574. The collision 
occurred about 11 a. m. on October 21, 1895, in the North river, between the 
New Jersey Central Ferry, on the Jersey side, and the Battery. The faets 
sufflciently appear in the opinion. 

Charles C. Burlingham, for the Shultz. 
Mr. Park, for the Little Silver. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The Shultz, which is a moderate sized 
tug, about 70 feet long, with the schooner Amos Briggs (about 110 
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feet long over ail) in tow, on a hawser of 25 fathoms, had corne 
down the North river, on the New Jersey side, and, when abreast 
of Oommunipaw Ferry, headed across for the East river. The 
tide was strong fl'ood, and the wind fresh from N. W. The Little 
Silver is a side-wheel steamer, running from Monmouth Park, N. J., 
to Little Twelfth street, North river. She was coming up from 
the lower bay, making about 14 miles an hour, and heading so as to 
clear pier 11, on the New York side. The Shultz crossed the bows 
of the Little Silver, but, her engines being reversed, the hawser be- 
tween herself and her tow was slackened; and the Little Silver, 
which at no time changed her course, passed across it, between the 
tug and tow, colliding with the schooner. 

That the Shultz was grossly in fault is manifest upon her own 
évidence and upon that from her tow. They were on crossing 
courses, and the Shultz had the Little Silver upon her starboard 
hand at the time when it became necessary for them to navigate 
according to régulations if they were to avoid risk of collisioc. 
This is the testimony of the independent witness from the tug 
Townsend. There is nothing to contradict it, and it is apparent 
from their points of departure and respective destinations that such 
must hâve been their relative positions. The engineer of the 
Shultz placed the models to show their positions, "putting the Lit- 
tle Silver a little aft of his beam, and heading for the bow of the 
Shultz." The master of the Shultz also placed the models indi- 
cating that the Little Silver was "nearly seven points on his star- 
board bow." Counsel for the Shultz contends that the vessels were 
in the position known as the "seventh situation" of the inspectors' 
rules. Of course, by the time the Shultz had crossed the bows 
of the Little Silver sufiQciently far to leave the latter heading di- 
rectly for her and just abeam, the vessels would be in the seventh 
situation; but the obligation to navigate according to rules arose 
before that time, and the pilot of the Shultz knew that it had, for 
it was while they were on crossing courses, with the Little Silver 
on his starboard hand, that he blew his first signal. He said: "I 
saw him coming up the bay a good safe distance, and I blew him 
two whistles." 

Counsel further contends that "fault is not chargeable against a 
vessel for having another on her own starboard hand." That is 
true enough, but she is in fault if she does not navigate in accord- 
ance with the régulations governing the movements of vessels thus 
placed. Eule 19 of section 4233 of the United States Eevised Stat- 
utes provides: "If two vessels under steam are crossing so as to 
involve risk of collision, the vessel which has the other on her own 
starboard side shall keep ont of the way of the other." That ruie 
has since its flrst enactment been in full force in harbors, rivers, 
and inland waters. The acts of March 3, 1885, and August 19. 
1890, did not affect its application in such locality; and the act of 
February 19, 1895, expressly re-enacted it. Rule 23 of the same sec- 
tion (4233), equally applicable, provides that "where, by rule 
* * * 19, " * * one of two vessels shall keep out of the 
way, the other shall keep her course, subject to the qualifications 
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of rule 24," which proTîdes for spécial circumstances. It might be 
supposed that, after ail the years which hâve elapsed since their 
passage^ the application of thèse two rules would be the very ABC 
of practical navigation. The burdened vessel is 1?o "keep ont of the 
way." How it shall do se is not prescribed. It may, of course, 
turu to starboard sufflciently to allow the privileged vessel to pass, 
and then proceed under the stern of that vessel. This is the path 
of safety. It may "keep ont of the way" by crossing the bows of 
the privileged vessel, but, in undertaking this maneuver, it is 
chargeable with the knowledge that the other vessel is by express 
rule required to keep her course. Unless, then, the burdened ves- 
sel has time and space thus to cross in safety without the help 
of the privileged vessel, prudent navigation would forbid her mak- 
ing such attempt. If she make the attempt, and thereby brings 
about collision, she is in fault for not keeping out of the way of the 
privileged vessel. The inspectors' rules give her the opportunit'y 
of agreeing with the privileged vessel that this usually risky ma- 
neuver shall be attempted, and that the privileged vessel will co- 
operate to that end. Such agreement would constitute a spécial 
circumstance, within the meaning of rule 24. This agreement is 
effected when the burdened vessel's signal indicating an intention 
to cross in front of the privileged vessel is accepted by a corre- 
sponding signal from the privileged vessel. But the burdened ves- 
sel which without such agreement undertakes to navigate as if 
she had the privilège, and the other the burden, assumes ail re- 
sponsibility for the conséquences resulting from such failure to 
conform to régulations. AU this has been explained in the opin- 
ions of the courts over and over again, It is sufficient hère to refer 
to the décision of this court in The John King, 1 G. 0. A. 319, 49 
Fed. 469. . 

It is a fair inference, however, from the testimony in the différ- 
ent collision records that come before this court, that the practice 
is not uncommon among masters of steam vessels in thèse waters 
to navigate in ntter disregard of any burden imposed upon them 
by rule 19. In some cases it seems to be assumed, wholly without 
aufhority, that a tug which has a tow is always privileged, no mat- 
ter what her position. In other, cases it has apparently been sup- 
posed that the master who first signaled was privileged to prescribe 
how the other vessel must navigate, sailing rules to the contrary 
not with standing. This curious theory seems to bave been based 
on a misreading of one of the inspectors' rules. It was exploded 
in The John King, supra. In other cases it seems to be supposed 
that some "courtesy" is due to a pilot of long expérience, or to the 
senior of some flotilla belonging to a common owner, by his juniors 
in service, and that his vessel is always "privileged," no matter 
where she may be placed relatively to some other vessel. Signal- 
ing upon some theory of "courtesy," instead of in conformity to 
rule, had much to do with the confusion which brought both vessels 
into trouble in Le Champagne and The Lisbonense, 3 C. C. A. 546, 
53 Fed. 293. In other instances the personal équation of the indi- 
vidual master has to be taken into account. It might be surmised 
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a priori, and expérience proves the truth of the surmise, that tliere 
will be found no inconsiderable number of masters who will never 
shoulder any burden of navigation which the rules lay upon tbem 
if they can force the privileged vessel to assume it, or at least to 
share it with them. Thèse are the men who hold on a course which 
they lînow to be expressly forbidden by the rules, until the very last 
moment, hoping thus to coerce the other and privileged vessel to 
yield the right of way. The dread of injury to his vessel or to 
himself, his crew or passengers, will no doubt often induce the 
master of the privileged vessel to yield, — a timidity no doubt aug- 
mented by the many décisions which hâve held privileged vessels 
in fault for not doing something themselves to avert catastrophe. 
If, however, the master of the privileged vessel déclines to be 
bluffed out of his right of way, the lawless navigator will usually 
at the eleventh hour conform his navigation to rule. If there be 
still time to save the situation, no harm is done. If the offending 
master has miscalculated, and held on tôo long, and collision ré- 
sulte, he is usually vociférons in support of the proposition (which 
is no doubt correct) that if the privileged vessel had only stopped 
or changed her course, and left him free to go where he chose, no 
catastrophe would hâve ensued. This class, if it exist, — and we 
do not doubt it does, — is a standing péril to navigation. Excuse 
should be difiScult for any master who, with full knowledge that 
he is the one who, under the rules, should change his course or 
speed or both, begins his navigation in the présence of approaching 
risk of collision by insisting that the other vessel shall make such 
changes. 

As was said before, it is indisputable upon the évidence that, 
when the necessity of navigating to avoid risk of collision arose, 
the Shultz had the Little Silver on her starboard hand. It must 
be assumed that the master of the Shultz knew that, under the 
rules, the Little Silver had the right of way, and that it was the 
duty of the Shultz to keep out of her way; that, although it was 
left to his judgment as a navigator to décide what movements to 
make in order to keep out of the way, the movements, whatever 
they were, were to be undertaken by him as master of the burdened 
vessel. Prom the very outset, however, he acted as if his vessel 
were privileged, and as if the duty of keeping out of the way were 
laid upon the Little Silver. He testifies : 

"I first saw him [tlie Little Silver] coming up the bay a gooA safe distance 
off, and I blew him two whistles. * * • i couldn't tell how far off he 
was then, in number of feet, but I know it was a good /iistanee to go clear 
elther way he wanted. * * • i blew two whistles, by which I meant 
that he would go under the etern of the schooner [my tow]. I got no an- 
swer, • * * and gave an alarm signal. When I blew the alarm signal, 
he was a nlce safe distance off to go clear if he wanted to. * * • There 
were not any beats in the way of the Little Silver that I saw. She had the 
whole river clear to the westward. * • * At the time I gave my two 
signais [two-whistle signal], the Little Silver would hâve had to change her 
course a very little to clear my tow. Q. Did you hâve that vessel when 
you flrst saw her on your starboard hand, do you think? A. Yes. Q. Whose 
duty was it to keep out of the way? A. The Little Silver, after I was. way 
by him, I thlnk. Q. And you didn't signal until you went by himî A, I 
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signaled when I had hlm well on my starboard. He could go clear of her 
If he saw her." 

The fault of the Shultz is glaring. The decree should be aflSrmed 
as to her, with interest, costs, and 10 per cent, damages. 
As to the Little Silver the district court held : 

"The pilot of the Little Silver dld net hear the signais of the Shultz, nor 
dld he notice the sehooner in tow of the Shultz, nor slacken his great speed 
tlll quite near her. A tow of barges cros.sed to the westward, between the 
Little Silver and the Shultz and her tow, a few moments before the collision; 
and the hawser to the sehooner was not perceived until the barge had passed, 
and the Little Silver was withln about 200 feet of the hawser." 

The évidence sustains this finding. 
The district court further held: 

"The Little Silver, though the privileged vessel, Is also elearly to blâme, 
because she was so easily manageable, and might without difficulty bave 
avolded the sehooner after It was perfectly clear that the Shultz was not 
golng astern of her, and was unable to avoid collision. The évidence shows 
that the Little Silver could <x)me to a dead stop in advancing about 600 or 
700 feet. When at that distance, It was self-evident thart the Shultz, with 
the sehooner upon a hawser, could not avold collision by anything the Shultz 
could do if the Little Silver kept on. It was the duty, therefore, of the Lit- 
tle Silver, on perceiving that fact, to reverse. Had she done so, the colli- 
sion would hâve been avolded. That she did not do this is plainly in con- 
séquence of a déficient lookout, in not having perceived the sehooner astem 
of the tug, as she ought to bave seen her, long before the west-bound tug 
intervened. The lack of a proper lookout was thus the real cause of the 
collision on the Little Silver's part. Eaeh being to blâme, both must be held 
answerable for the libelants' damages, with costs." 

The collision was so manifestly brought about by the improper 
navigation of the Shultz that v?e would be inclined to excuse the 
Little Silver for some minor fault if the case could be brought 
within the rule in The City of New York, 147 U. S. 72, la Sup. Ot. 
211, and The Ludvig Holberg, 157 U. S. 60. 15 Sup. Ct. 477. Had 
the district judge adopted a rule, suggested by him elsewhere, and 
held the Little Silver to respond to the estent of one-half the dam- 
ages only if the Shultz was unable to pay the whole, such a division, 
although novel, would commend itself strongly, as being most 
équitable. But the finding of fault is elearly sustained by the 
proof. The period of uncertainty as to what the burdened vessel 
meant to do which is referred to in The Britannia, 153 U. S. 130, 
14 Sup. Ct. 795, The Northfield, 154 U. S. 629, 14 Sup. Ct. 1184, 
and The Delaware, 161 U. S. 469, 16 Sup. Ot. 516, had passed. It 
was plainly manifest to the pilot of the Little Silver that the Shultz 
had gone so far on her improper course that it was absolutely im- 
possible for her, either by changing course or stopping or revers- 
ing, to keep her tow out of the way of the Little Silver. By revers- 
ing, however, the latter could avoid collision with the tow. She 
did not reverse, and the only excuse offered is that she did not 
know there was a tow; but, if she had had a proper lookout, she 
would hâve discovered this fact before the west-bound tow of barges 
temporarily obscured her view of the Shultz and tow. We feel 
constrained, therefore, to afifirm the decree against the Little Silver, 
with interest, but without costs. The decree against the Shultz 
is alBrmed, with interest, costs, and 10 per cent, damages. 
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EUOHS V. JAEVIS-CONKLIN MORTGA6E TEUST CO. et aL 

(Circuit Court, B. D. Tennessee. January 27, 1898.) 

Bbmovai- of Causes— Ditbrsitt op Citizenship— Must Exist Whbn Suit is 
Begun. 

Where a bill is flled in a state court agalnst a trustée In a mortgage, 
who la a citizen of the same state as complainant, and others who are citi- 
zens of other states, to restrain a sale under the mortgage, a subséquent 
résignation of the trust by the trustée does not render the cause removable 
by the remaining défendants on the ground of diversity of citizenship. 

This was a bill for an injunction, flled in the state court by Euohs 
against tbe Jarvis-Conklin Mortgage Trust Company and others, and 
brought to this court by removal proceedings. Heard on motion to 
remand. 

Brown & Spurlock, for complainant. 

W. Ot. H. Thomas and W. T. Murray, for défendants. 

SEVERENS, District Judge. The complainant in this case filed 
a bill in the state court of Tennessee, alleging that he was the pur- 
chaser of one of thèse tracts of land, and that he had purchased with- 
out notice of any incumbrances upon the property, although, in fact, 
one of thèse very mortgages that the court has just been dealing with 
in another case had been executed by Ruohs' grantor, and had been 
recorded in the proper books of registration. He claimed, as I gather 
from the pleadings, that that mortgage was invalid npon some or ail 
of the grounds which hâve been taken in the other case. Trust Oo. v. 
Willhoit, 84 Fed. 514. He set forth that a party by the name of 
DufEey, who professed to be acting in the interests of the mortgagees 
as trustée in the deed of trust, had advertised the property for sale, 
and was about to sell, and that the conséquence would be to create a 
cloud upon his title. Now, in this case, the mortgagor, the party 
executing the deed of trust, the mortgagee, or rather the trustées 
named in the deed of trust, the beneficiaries, and Duffey, who was 
also assuming to act as trustée, were made défendants. The relation 
of Duffey to the transaction seems to hâve been this: The deed of 
trust made Conklin trustée, but authorized him, upon his own résigna- 
tion, or becoming incompétent, to appoint another trustée, and, in the 
case of the disability of that second trustée, he (meaning Conklin, ac- 
cording to the proper construction of the deed of trust) should nam« 
another trustée to exécute the trust. Conklin had, in fact, substi- 
tuted in his own place, by appointment under that deed of trust, Mr. 
Jarvis, and Jarvis in turn, assuming that he, instead of Conklin, under 
the terms of the deed of trust, was authorized to appoint a substitute, 
appointed Duffey the substituted trustée. That was, no doubt, a mis- 
take in the assumption in référence to the party who was compétent to 
substitute the trustée; but, nevertheless, that was the course which 
the parties pursued, and Duffey, attempting to act as trustée, was ad- 
vertîsing the property for sale, and the bill made him a défendant. 
After the bill was filed, and service was obtained, Duffey went into the 
county court, and there resigned his trust, and the relinquishment was 
accepted by the court. That having been done, two days later the 
84 F.— 33 
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other défendants filed a pétition in tlie state court, and procured a re- 
moval of thé cause intô tMs court, and, on that case cbming on for 
hearing, a motion was made to remand it. I hâve had a little embar- 
rassmen^t in dealing witli that motion, because it seems to liave been 
brought on before the former judge, and it is said that he expressed 
an opiûion against the motion. The grounds on which that opinion 
was based are not veiy clearly indicated by the opinion. It seems 
to haye been upon the assumption that at the time of the filing of the 
pétition Dufifey had dropped out of the case, or become a formai party 
merely, and. that, as the other défendants were ail nonresidents of the 
state, tl^e case might be remoTed into the fédéral court. I think he 
must h^ye overlooked the considération that Duffey could not, by 
resighing his ofiBce as trustée, get out of the case, and cease to be a 
party, as well as the f urther considération that, in order to entitle the 
défendants to remove it, the case must hâve been such, in respect of the 
citizenship of the parties, at the commencement of the suit, as that ît 
might hâve been removed. The défendants could not thereafter con- 
Tert it into a removable one. Beliering, then, that he overlooked 
thèse propositions, to whîch he would undoubtedly hâve given heed 
had they occurred to him, I feel at liberty to do what I think must be 
done; that is, remand the case. This Mr. Dufley, as indicated by the 
allégations of the bill (and it is to thèse we must refer), was an in- 
dispensable party in obtaining the relief which the complainant 
Bought. TJnder color of this deed of trust, and with the assent and 
at the Instance of the beneflciaries under the deed of trust, he was 
attempting to foreclose the mortgage as a valid one. We hâve to 
look to the claims as asserted in the bill, and the state of affairs as 
they appear from the allégations of the bill; and it does not seem 
to be at ail disputable that, with the case thus made out by Mr. 
Ruohs in his bill, Duffey was an indispensable party. He was doing 
the very thing that brought on the necessity for the injunction which 
is prayed for. For thèse reasons, I will direct an order that the case 
b« remanded to the state court. 



JARVIS-CONKLIN MORTGAGE TRUST 00. T. WILLrHOIT. 
(Circuit Court, E. D. Tennessee. February 27, 1897.) 

iL MORTOAOES — Défenses— BoNA Fide Pttkchaskrs. 

That the notary who took the acknowledgment of a mortgage was dlB- 
quallfied by reason of intérest cannot be set up in défense to the mortgage 
In the hands of a bona flde purchaser of the notes secured, where there 
was nothlng on the face of the instrument, or known to him collaterally, 
to give notice of such inflrmlty. 

2. FoKEiGN CoBPOBATiONs— State Régulation— Validity oi- Contract. 

Laws Tenn. 1891, c. 122, regulating the doing of business by foreign cor- 
porations, prohibiting thëm from doing business in the state until they 
hâve eomplied with the conditions imposed, and provldlng that a viola- 
tion of the act shall be punlshable by a fine not exceedlng $500, does not 
render invalld as between the parties a contract made in the state by a 
corporation of another state which has not eomplied with the statute. 

This is a suit for the foreclosure of a mortgage by the Jarvis- 
Conklin Mortgage Trust Company against Willhoit. 
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Browû & Spurlock, for complainant 

W. G. H. Thomas and W. T. Murray, for défendant 

SEVEREN S, District Judge. The défenses to the mortgages (sev- 
eral cases having been heard, and the questions being substantially 
the same in ail of them) are threefold. The first is presented upon 
this situation of the facts: The acknowledgment of the mortgages 
in question was taken by one who had some agency in the soliciting 
or procuring of the loans covered by the mortgages. He seems to 
hâve been an intermediary between the borrower and the lender, 
and he, as notary, took the acknowledgment in, I believe, ail of thèse 
cases. It is contended on the part of those who hère resist the mort- 
gages that an acknowledgment so taken is void. It is contended that 
he was not in such a situation of indifférence as that he was compétent 
to take the acknowledgment. Thèse mortgages were givén to secure 
notes which hâve passed into the hands (in every instance) of bona flde 
holders for value, and without notice of the inflrmity (if it be such) in 
the mortgage, arising from the fact of a person, who was incompétent 
to take the acknowledgment, having taken it. Now, my opinion on 
that branch of the case is, very clearly, that, inasmuch as there was 
nothing upon the face of the mortgage to indicate to anybody that 
there was incapacity in the notary to take this acknowledgment, 
and the note secured by the mortgage having passed into the hands 
of bona iide holders, this objection to the validity of the instrument 
cannot be taken for any purpose by those who executed the instru- 
ment. To hold otherwise would, in my opinion, establish a facility 
for the grossest frauds, and, besides, would leave the conséquences 
of there being a possible question of the competency of the ofiScer 
taking the acknowledgment open to attack, and the validity of the 
title of vendees and mortgagees be exposed for ail time (unless it be 
barred l>y the statute of limitations) to collatéral attacks. I think 
it would be a doctrine that would be extremely injurions to the pub- 
lic ; that would unsettle titles, and make them insecure, and the sub- 
ject of distrust; and, without making any holding upon this subject 
other than that which the présent situation requires, namely, that 
bona flde holders of paper secured by a mortgage fair upon its face, 
and duly recorded, there being nothing whatever, either upon the 
face of the instrument, or known coUaterally, which should impair 
the validity of the instrument, must be protected, I hold that this 
défense cannot be sustained. 

With respect to the défense of usury, I hâve already definitely ex- 
pressed my opinion. It is contended that the notes secured by the 
mortgages (while they are drawn and purport to bear interest at the 
rate of 6 per cent.) in a certain contingency would draw interest 
at the rate of 12 per cent. This construction is reached by what 
seems to the court a rather technical interprétation of the provisions 
of the notes, which, taken together, under the gênerai rule of con- 
struction that ail parts of an instrument are to be brought into view 
when construing any part, clearly show that no such intention was 
présent to the minds of the parties to the instrument; and I am 
clearly of the opinion that the taking of 12 per cent, under any cir- 
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cumstances or any conditioû, was not thought of by the parties to 
the instrument, and, if the court is able to say that on an examina- 
tion of the instrument, it is able to say that that is the proper con- 
struction of it, upon the presumption that the parties intended a valid 
contract. 

Another question, and the most serions one, is the objection raised 
to thèse mortgages on the ground that they are transactions between 
a nonresident corporation (of the state of Missouri in this instance) 
and local borrowers of money in Tennessee. The nonresident cor- 
poration had never complied with the provisions of the act found in 
chapter 122 of the Acts of Tennessee for 1891, which provides that 
every nonresident corporation shall flrst become registered in this 
state before it shall be authorized to dd business; and the act then 
affirmatively provides, in the next section, that the corporation shall 
not do business in the state until thèse conditions hâve been complied 
with. I state the gist of the matter, without professing to state the 
exact terms of the statute. The statute then goes on to prescribe 
that any one violating the provisions of that act shall be punished by 
a fine of not less than flOO nor more than $500. It is contended by 
counsel for the défendants that thèse provisions, if they do not con- 
tain an express prohibition of such a transaction as this, neverthe- 
less do, by Clear and neeessary implication, déclare that such a trans- 
action may not lawfully take place, and that the instrument is ren- 
dered invalid by the effect of such express or implied prohibition. 
This gênerai rule, which is thus contended for, is undoubtedly an ac- 
cepted doctrine, namely, that where a statute expressly or by neees- 
sary implication prohibits an act to be done or a contract to be made, 
the thing done, the contract made, or prof essed to be made, is invalid, 
is null. But there are exceptions to that doctrine, and they hâve 
been enforced in the suprême court of the United States in a number 
of cases, and it is clear that not ail such cases as might otherwise 
come within the compréhension of the gênerai rule are within its 
opération and effect. The case which was referred to — Harris v. 
Runnels, 12 How. 79 — arose in an action which involved a suit for the 
recovery of the purchase price of slaves which had been introduced 
into the state of Mississippi, and there sold, in the face of an express 
statute forbidding any such transactions, and imposing a penalty 
upon those who should engage in them. It was held, nevertheless, 
by the suprême court, upon an examination of that statute, and with 
particular référence to one feature of the statute which exists hère, 
and has also existed in several cases which hâve been decided by the 
suprême court of the United States since, namely, that the act lim- 
ited the penalty which could be enforced upon its violation. That 
was the case in the Mississippi act which prohibited the introduc- 
tion and sale of slaves. That is the condition of the act that is ap- 
pealed to in the présent case. The penalty is limited to the sum of 
|500, — the utmost. Now, it was said in that case — the case of Har- 
ris V. Runnels — that that was a matter to be taken into considération 
in determining the intended effect by the législature of the act ; that 
is to say, whether it was intended to forbid the act, and punish its 
violation by a fine, and that simply, or whether it was intended to go 
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further than that, and utterly invalidate the contract. It was 
pointed out there — it may be pointed out hère — that thèse mortgages 
(for instance, the one in the Ruohs Case, 84 Fed. 513) are 20 times 
the amount of the utmost fine that could be imposed under this Ten- 
nessee statute. The resuit of holding the instrument invalid would 
be thus net only to leave the parties subject to prosecution for the 
collection of the fine, but it also involves the imposition of a penalty 
of 20 times that prescribed by the statute, and that by a court of 
equity, one of whose maxims is to avoid such things — to avoid for- 
feitures. In the case of Harris v. Kunnels — a leading case upon this 
subject — ^it was held that the party was entitled to recover the priée 
for which the slaves were sold, and that the statute went no further 
than to provide for the punishment of any one who violated its provi- 
sions. That case has been followed in several instances by the su- 
prême court, one of which is the case of Pritts v. Palmer, reported in 132 
U. S. 282, 10 Sup. et. 93. There are other cases which bave involved the 
same question, — one in 153 U. S. 318, 14 Sup. Ct. 852 (McBroom v. In- 
vestment Co.). In the case of Railroad Co. v. Evans, 14 C. C. A. 116, 66 
Fed. 809, which went up from this locality, Judge Lurton delivered the 
opinion, which is in line with thèse décisions of the suprême court to 
which I hâve referred, and the pivot — the main pivot — on which that 
case tumed was the décision of the court upon this very question. The 
court referred to the case of Fritts v. Palmer at great length. In the case 
of Fritts V. Palmer, the question arose under the constitution of Colora- 
do. The statutes of that state forbade foreign corporations from doing 
business in the state until they had complied with certain conditions 
précèdent. Nevertheless, a foreign corporation did become the grantee 
of a tract of land within the state. The vendor afterwards transferred, 
by quitclaim deed to another party, such title as he had, and the ques- 
tion arose between the persons claiming under the quitclaim deed and 
the corporation,, which had been the first grantee, the corporation not 
having taken any step whatever towards complying with the condi- 
tions by which it was allowed to do business in the state. The su- 
prême court held that clearly, as between the parties to the convey- 
ance, the instrument was valid, and conveyed the title; that the 
state alone was compétent to make any complaint of the infringe- 
ment by the corporation of that statute; that it was a question in 
which the state at large was interested; that the statute had been 
passed at the instance or for the benefit of no particular individual 
or individuals, but was passed in the interest of the state, and, that 
being so, the state was the only compétent party to prevent the corpo- 
ration from transacting business, in violation of that statute, in the 
state. There are other cases which illustrate this doctrine, reported in 
the décisions of the suprême court. For instance, there is a class of 
cases that has grown up from the taking by national banks of real- 
estate securities, and then becoming the purchasers of the land, or of 
taking out and out deeds in payment in satisfaction of their debts, in 
direct contravention of the acts of congress providing for the création of 
national banks, that the banks should be incompétent to do that, that it 
should be unlawful. It was in express terms forbidden, jet, some 
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of the national banks having done so, it was held that* it did not 
invalidate the transaction as between tlie parties, although the 
United States might be in a position to object to such transactions, 
and to take such a course as it deemed proper in vlndication of the 
statute. There are quite a number of thèse cases, taken altogether, 
which bear directly upon this subject. Now, if there were any ex- 
press décision of the suprême court of Tennessee bearing upon such a 
question as I hâve before me, I should feel concluded by that déci- 
sion in the interprétation of the act. Certainly I should if that in- 
terprétation had been put upon it before the création of thèse obliga- 
tions. How it would be if a subséquent interprétation had been put 
upon it which seemed to be practically an impairment of the obliga- 
tion of the contract, it is not necessary to détermine. I hâve no occa- 
sion to deal with that at présent. But there is no express décision 
of the suprême court which is in conflict with the views which hâve 
been taken by the suprême court of the United States and by the 
circuit court of appeals for this circuit on this question, and I hâve 
no doubt but that this court ought to regard itself as bound to hold 
that this statute does not, in its application to the présent case, 
invalidate the mortgage or mortgages; that, as between the parties, 
the transaction was effectuai. For thèse reasons, I shall overrule 
the several objections which hâve been taken to the validity of this 
mortgage, and pronounce a decree in favor of the complainanta. 



BATES ▼. INTERNATIONAL CO. OF MEXICO. 

(Circuit Court, S. D. Californla. January 11, 1B98.) 

No. 139. 

1. Rkcbivebs — Powbb to Appoikt— Procbbdings Supplbïientabt to ExEctr- 

TION. 

TJnder Code Clv. Proc. Cal. §§ 714, 720, providing for proceedlngs supple- 
mentary to exécution, In the nature of a creditors' bill, and section 564, 
authorizlng a recelver, after judgment, to carry the judgment into effect, 
a court may appoint a recelver fpr a judgment defenSant In such supple- 
mentary proceedlngs. 

2. Execution— SuppLBMBNTART Procbbdings— Service of Obder. 

Code Clv. Proc. Cal. I3 1015, 1016, provide for service of papers on the 
attorney of record of a party, but that such provisions shall not apply 
to service of process, or of any paper to brlng a party Into contempt. Hcld, 
that where a corporation agalnst which judgment had been rendered In a 
contested case wlthdrew from the state, and transferred ail Its property 
therein, and It appeared that It was consplring with the transférée to def eat 
collection of the judgment, service of an order requiring It to appear In pro- 
ceedlngs supplementary to exécution, made on Its attorney of record In the 
case, would be sustalned as légal and effective. 
î, Same— Foueign Corporations. 

The provision of Code Clv. Proc. Cal. § 714, that no judgment debtor must 
be requlred to attend before a judge or référée out of the county In which 
he résides, bas no application where the défendant Is a forelgn corporation. 

This was an action in which Frank E. Bâtes recovered a judgment 
against the International Company of Mexico. The présent hearing 
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was in proceedings supplementary to exécution, in which, on pétition 
of Clarence L. Barber, assignée of the judgment, the court appointed 
a receiver for the défendant corporation. Défendant moves to va- 
cate such. order. 

G. L. Barber and White & Monroe, for complainant. 
Wm. J, Hunsaker, for défendant. 

ROSS, Circuit Judge. The International Company of Mexico is a 
private corporation organized under and pursuant to the laws of the 
State of Connecticut, and having its principal office in the city of Hart- 
ford, of that State. It acquired large property interests, principally 
in Lower Califomia, Mexico. Subsequently the Mexican Land & Col- 
onization Company, Limited, was incorporated under the laws of 
Great Britain, having its principal office in the city of London. On 
the 4th day of May, 1889, an agreement in writing was entered into 
between the International Company of Mexico (therein and herein- 
after called the American Company) and the Mexican Land & Colon- 
ization Company, Limited (therein and hereinafter called the English 
Company), by which, among other things, the American Company 
should transfer and sell, and the English Company should accept a 
transfer of and purchase: First, ail and singular, the concessions 
belonging to the American Company, or claimed by it, or by any per- 
son or corporation in trust for it; second, ail the lands, estâtes, prop- 
erties, chattels, choses in action, and effects, in the widest sensé, 
owned or held by the American Company, or by any person or persona 
in trust for it, and, in so far as transférable, ail the rights, privilèges, 
and franchises of the American Company ; tliird, the benefit of ail con- 
tracts or engagements to which the American Company is on the day 
of the date of the agreement entitled, including ail moneys, debts, and 
trust interests owing or belonging to the American Company on any 
account, or by any means whatsoever, or to which any person s or 
corporations are, as trustées for it, entitled; fourth, ail the stock, 
shares, obligations, and rights of any kind held by the American Com- 
pany of, in, and" against any of the companies and undertakings 
whose names are set out in the second schedule annexed to the agree- 
ment, with any stocks, shares, bondSj debentures, and obligations, and 
rights of any kind, in and against any other companies, which the 
American Company is entitled to, or any person or corporation may 
be entitled to in trust for it; flfth, ail the debentures of the American 
Company, created but unissued; sixth, the good will of the business 
carried on by the American Company, and ail other, if any, its prop- 
erty and undertakings, of any kind or description whatsoever or 
wheresoever, either held by itself, or by any person or corporation in 
trust for it, — subject, however, to a certain mortgage lien or charge, 
not important to mention. The considération for such transfer and 
sale the agreement declared to be the undertaking by the English 
Company of ail the resppnsibility and liability of the American Com- 
pany to pay the said debentures and the interest thereon, and the un- 
dertaking by the English Company of ail the obligations, debts, en- 
gagements, and liabilities properly incurred by, or existing against, 
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the American Company, and the allotment to tlie severaî persons who 
at the date of the agreement constituted the stockholders in the 
American Company, or to nominees of such persons, respectively, of 
shares of the English Company, at the rate of one share of the English 
Company, of the nominal value of £10, for each share held by such 
persons, respectively, in the American Company, of the nominal value 
of flOO; such shares of the English company being issued to the 
said several persons, respectively, as fuUy paid up, and being the 
shares numbered from 1 to 200,000, both inclusive: provided, that, be- 
fore the English Company shall be required to allot any such person 
any shares, such person shall deliver or transfer to the English Com- 
pany, or its nominees, his shares in the American Company, with a good 
title, free from incumbrance, — and with certain other provisions not 
necessary to be stated. Another clause of the agreement between 
the two companies was that the American Company should forthwith 
take the necessary steps for the winding up of its affaira and the 
dissolution of the company, and proceed therein as quickly as possible, 
acting in ail such proceedings v^ith the approval of the English Com- 
pany, and that from and after the exécution of the agreement the 
American Company should not, except under the direction of the 
English Company, directly or indirectly, carry on its business or 
undertakings^ or incur any further liabilities in connection therewith, 
and should appoint, and by the agreement did apjwint. Sir Edward 
George Jenkinson, K. C. B., its gênerai manager, wjth full power to 
carry on its business and manage its affairs, including power to ap- 
point submanagers, servants, and workmen, subject to the stipula- 
tions contained in tlie agreement, and to superintend the arrangements 
for the dissolution and winding up of the American Company. An- 
other provision of the agreement declared that from its date ail busi- 
ness carried on should be considered as carried on for account of the 
English Company, which latter company should pay the expense of the 
conveyance of the property to it. The ninth clause of the agreement 
is in thèse words : 

"The American Company will forthwith, on the exécution hereof, and at 
latest withln one month (tlme being of the essence of the contract), hand over 
to the English Company, or its agents, its common seal, and ail charters, con- 
cessions, books, accounts, correspondence, papers, documents, and vouchers, 
of every kind or description, connected with, or relatlng to, tlie American Com- 
pany." 

And the eleventh clause déclares that the American Company, and 
ail persons claiming through it, will forthwith and from time to time, 
until dissolution, exécute and do, and conçu r in, ail instruments and 
things necessary "for vesting the whole of the said property in the 
English Company, or its nominees." 

Among the obligations of the American Company thus assumed by 
the English Company were some held by one Frank E. Bâtes, for the 
alleged breach of which Bâtes commenced suit against the Interna- 
tional Company of Mexico in the superior court of San Diego county, 
Cal., which action was, on the motion of the défendant thereto, trans- 
forred to this court, on the ground of diverse citizenship of the parties. 
Service of process in that action was had upon the légal représenta- 
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tive of the défendant in the city and oounty of San Diego, wbere it at 
the time had an ofiSce and an agent. The défendant to the snit ap- 
peared by counsel, and, after a trial upon the merits before a jury, a 
verdict was rendered In favor of the plaintiflE in the action, and 
against the défendant thereto, for the sum of $120,600 damages, upon 
which verdict judgment was entered in favor of the plaintiff and 
against the défendant for that sum, together with |682 costs, amount- 
ing in the aggregate to |121,282, lawful money of the United States, 
with interest thereon at the rate of 7 per cent per annum until paid. 
No writ of error was taken, and the judgment Jbecame final and con- 
clusive. Upon it a writ of exécution was on December 12, 1892, duly 
issued to the United States marshal for the Southern district of Cali- 
fornia, which exécution was duly retumed by the marshal wholly un- 
satisfied on the 31st day of December, 1892. On the 23d day of Jan- 
uary, 1896, Clarence L. Barber presented to this court a verifled péti- 
tion, setting ont, among other things, the facts already stated, and fur- 
ther alleging the aasignment to him, for value, of the judgment en- 
tered in the case of Bâtes against the International Company oï 
Mexico, and his ownership thereof, and, further, that that action was 
defended by both the American and the English Companies, although 
the latter was not formally made a défendant thereto; that no appeal 
from that judgment or writ of error has been taken, and the judg- 
ment has become final ; that no payment has béen made on the judg- 
ment, and that the American Company has no property or assets of 
any kind, except the promise to pay its obligations and liabilities 
made by the English Company in the agreement already mentioned ; 
that ail of the stipulations of that agreement hâve been fully per- 
formed, except the payment of the petitioner's demand, and the faUure 
to dissolve the American Company; that most, if not ail, of the prop- 
erty constituting the subject-matter of the agreement between the 
two companies, is situated in the republic of Mexico and in Great 
Britain, and has been wholly appropriated by the English Company, 
and largely transferred by it to other parties; that the petitioner has 
demanded payment of the judgment so assigned to and owned by him, 
from both companies, which demand both of them hâve refused to 
comply with, and that the petitioner has demanded of the American 
Comi)any that it enforce that provision of the agreement of the En- 
glish Company to pay the amount of the said judgment, and offered 
to indemnify the American Company against ail costs and expenses 
incurred in that behalf, but that the American Company refused to 
comply with that demand; that the two companies, according to the 
information and belief of the petitioner, are fraudulently colluding 
with each other to defeat the petitioner's judgment, and to deprive 
him of ail remedy thereon; that the American Company has no of- 
fice or secretary in the state of Conneeticut, and has withdrawn from 
the transaction of business in that state; that it has not been wound 
up, nor hâve any proceedings been taken for winding it up; that, on 
account of its practical withdrawal from that state, it is difflcult to g«t 
adéquate prooess upon it; and that the English Company interposes 
ail obstacles lying in its nower to prevent affiant from recovering upon 
the said judgment. The petitioner therefore asked, among other 
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thiBgB, far an order to be made and served on the American Com- 
pany, requiring it to appear aM answer concerning its property bef ore 
the judge of this court at a time and place to be specifled; that the 
petitioner be authorized to bring suit in the name of the American 
Company, or otherwise, to recover upon the said judgment, or that 
a receiver be appointed to enforce the agreement betwèen the English 
and American Companies for the beneflt of the petitioner and ail 
othep crédit ors, if any, of the American Company; that the American 
Company be required to assign the said agreement to such receiver, 
and ail causes of action it may hâve against the English Company; 
that such receiver be directed to sue the English Company in behalf 
of the creditors of the American Company, or for such other order 
or relief as may be conformable to sections 714-720 and 564 of the Code 
of Civil Procédure of the state of California. Upon that verified pé- 
tition, and the records of the court in the action of Bâtes against the 
International Company of Mexico, this court on the 2d day of March, 
1896, made and entered an order to the effect that the International 
Company of Mexico appear and answer concerning its property be- 
fore the judge of the court on the IGth day of March, 1896, at 10:30 
o'clock in the f orenoon of that day, at the court room of the court, and 
that a eopy of the order be served upon the attomeys of record for 
the défendant in the action on or before March 5, 1896. At the time 
thus appointed, and upon proof of the service of the order upon the 
attorneys of record of the défendant to the action, and upon proof of 
the facts already stated (no appearance being made by or for the 
défendant to the action), an order was entered authorizing and em- 
powering the said judgment creditor, Clarence L. Barber, to institute 
any and ail necessary and proper action or actions against the said 
Mexican Land & Colonization Company, Limited, in any and ail proper 
courts, in his own name, or in the name of the said American Company 
to his use, for the enforcement of the said agreement of May 4, 1889, 
and the recovery of said judgment, and the moneys due and to become 
due thereon, and also appointing the said Clarence L. Barber receiver 
of the défendant, the International Company of Mexico, with power 
and authority to bring any and ail suits. and to take any and ail pro- 
ceedings, necessary and proper for the collection of the said judgment. 
Application is now made, on behalf of the International Company 
of Mexico, for an order vaçating and setting aside the order of March 
16, 1896, upon the following grounds: (1) That the court had no 
jurisdiction to make the order appointing the said Barber receiver; 
(2) that the order made March 2, 1896, directing a copy thereof to be 
served upon the attorneys of record for the défendant in the action, 
was made without authority of law, and is void ; (3) that no serrice 
of that order was made on the défendant to the action; (4) that it 
appears from the papers in the case, and upon which the order was 
based, that the défendant to the action did not hâve any property 
within this judicial district; (5) that it appears therefrom that the 
défendant to the action was a nonresident of the state of California 
and of this judicial district, and that it was not doing business 
therein, and that the défendant did not hâve a business or managing 
agent within this state, or within this judicial district; (6) that each 
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of the orders of tliis court mentioned were obtained bj false and fraud- 
ulent statements and représentations made by the said Barber. The 
présent motion is based upon the records and files in the case, and 
upon the affidavit of Edward D. Robbina, and the déposition of George 
Fuller. The affidavit of Mr. Robbins shows that he is a director, rice 
président, and acting président of the American Company, and ré- 
sides in the county of Hartford, state of Connecticut; that three other 
directors of the American Company also réside in the county of Hart- 
ford, State of Connecticut; that the American Company has not been 
dissolTed, and is an existing corporation, against which the said Bar- 
ber has pending in one of the superior courts of the state of Connecti- 
cut a suit, commenced by him August 2, 1895, by which he seeks 
to recover the amount of the Bâtes judgment. 

I do not think that the pendency of the suit last referred to has 
any bearing upon the question now presented. The facts heretofore 
shown to this court, and which form the basis of its order of March 
16, 1896, remain uncontroverted. It is not disputed that the Ameri- 
can Company turned over ail of its property of every character to the 
English Company under the agreement of May 4, 1889, and that one 
of the considérations for such transfer was the assumption by the 
latter of ail of the obligations and liabilities of the former, and the 
promise of the English Company to pay them. It is not disputed 
that among the liabilities thus assumed by the English Company were 
the claims which form the basis of the action in this court of Bâtes 
against the International Company of Mexico. It is not disputed 
that both of the companies contested that action, and that the judg- 
ment given therein subsequently became final and conclusive, and was 
assigned to Barber by Bâtes. It is not disputed that both companies 
refused to pay the judgment It is not disputed that the American 
Company refuses to take any steps to comT>el the English Company 
to perform its agreement to pay the liability of the American Com- 
pany established by the judgment in Bâtes agdnst the International 
Company of Mexico, after a contest upon the merits by both com- 
panies, and notwithstanding an offer by the judgment créditer to in- 
demnify it against ail costs in that behalf incurred. Nor is it dis- 
puted .that the English Company controls the American Company, as 
in and by the agreement of May 4, 1889, it was provided should be 
done. The charge of the judgment créditer that the two companies 
are combining and colluding to aToid the judgment in his favor, and 
to defeat its payment, seems, therefore, well founded. Are the courts 
powerless to prevent such a scheme from being effective? Perhaps 
so. But oertainly the court givlng the judgment should go to the 
extrême limit of its authority to compel obédience to its provisions. 
It is provided by sections 714 and 720 of the Code of Civil Procédure 
of Califomia as f oUows : 

"Sec. 714. When an exécution against property of tlie judgment debtor, or 
of any one of several debtors in the same judgment, issued to ttie sheriff of 
the county where he résides, ot if he do not réside in this state, to the sherifï 
of the county where the judgment roll is flled, is returned unsatisfled in whole 
or in part, the judgment créditer, at any time after such return is made, is 
entitled to an order from a judge of the court, requiring such judgment debtor 
to appear and answer concerning his property before such judge, or a référée 
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appolnted by Wm, at a tlme and place specifled In the order; bnt no Judgment 
debtor must be tequired to attend before a judge or référée out of the county 
In which he résides." 

"Sec. 720. If it appears that a person or corporation alleged to hâve property 
of the Judgment debtor, or to be indebted to him, claims an interest In the 
property adverse to him, or dénies the debt, the court or judge may authorize, 
by an order made to that efCect, the judgment créditer to institute an action 
against such person or corporation for the recovery ot such interest or debt ; 
and the court or judge may, by order, forbid a transfer or other disposition of 
such interest or debt until an action can be commenced and prosecuted to judg- 
ment. Such order may be modifled or vacated by the judge granting the same, 
or the court in which the action Is brought, at any time, upon such terms as 
may be Just." 

By section 564 of the same Code it is provided that a receiver may 
be appointed "after judgment, to carry the judgment into efïect." 

The suprême court of CSalifornia held in the cases of Adams v. 
Hackett, 7 CaJ. 201, and Bank v. Kobinson, 57 Cal. 520, that thèse ppo- 
ceedings were intended as a substitute for the creditors' bill in equity ; 
and in the case of Hathaway v. Brady, 26 Cal. 586, the same court held 
that in such supplementary proceedings a receiver may be appointed. 
In Manuf acturing Co. v. Shatto, 34 Fed. 380, .Judge Nelson appointed 
a receiver on similar proceedings. 

It is insisted, however, on the part of the judgment debtor, that the 
service of the order to answer concerning its property provided for by 
section 714 of the California Code of Civil Procédure, on the attorney 
of record for the défendant in the action in vs'hich the judgment was 
given, was no service at ail, for the reason, as is contended, that the 
attorney 's right of représentation ceased with the entry of the judg- 
ment. It is further insisted that the order was of such a character 
that, to be effective, it must hâve been served on the judgment debtor 
personally. As the case Shows that the judgment debtor had, prior 
to the issuance of the supplementary proceedings, entirely withdrawn 
from the state, and had put ail of its property into the hands of an- 
other corporation, this is tantamount to saying that it could entirely 
évade the proceedings provided for by the statutes of the state supple- 
mentary to exécution, where such exécution is returned unsatisfled 
in whole or in part. Section 1015 of the Code of Civil Procédure of 
Califomia provides that : 

"When a plalntlff or a défendant; who has appeared, résides out of the state 
and has no attorney In the action or proeeeding, the service may be made on 
the clerk for him. But In ail cases -where a party has an attorney in the ac- 
tion or proeeeding, the service of papers, when required, must be upon the 
attorney Instead of the party, except of subpœnas, of writs and other process 
issued in the suit, and of papers to bring him into contempt." 

And the next section (1016) is as foUows: 

"The foregoing provisions of this chapter do not apply to the service of a 
summons or other process, or of any paper to bring a party into contempt." 

Conceding that the order on the judgment debtor under considéra- 
tion was of such a nature that ordinarily its service is required to 
be upon an ofiScer of the corporation, still, under the clrcumstancea 
disclosed by the record in this case, I am of the opinion that it was suf- 
ficient to serve it upon the judgment debtor's attorney of record. In 
Golden Gâte Hydraulic Min. Co. v, Superior Court, 65 Cal. 187, 3 Pac. 



BATES V. INTERNATIONAL CO. 625 

628, where, among other things, it was insisted tàajt it was essential 
to the validity of the service of an order to show cause upon a cor- 
poration why it should not be adjudged guilty of a contempt of court, 
that such service must, under the provisions of sections 1015 and 1016, 
supra, be made upon "the président or other head of the corporation, 
secretary, cashier, or managing agent thereof," the suprême court of 
the state said: 

"It may be conceded, In the view we take, that the order to si^ow cause is 
'a paper to bring a party into contempt,' within the meaning of sections 1015 
and 1016, and that crdinarily the service of such paper, lilie that of summons, 
must be upon 'the président or other head of the corporation, secretary, cashier, 
or managing agent thereof.' But In the case at bar it was made to appear to 
the court, by satlsfactory évidence, that diligent efforts had been made to serve 
an offlcer or managing agent, that the offlcers of the corporation had attempted 
to resign their offices, and that they had concealed themselves to avoid service 
of the order, whereupon the court ordered that service be made upon one or 
more of the attorneys of défendant. The question to be consldered Is: When 
a party charged wlth contempt in disobeylng a légal order willfuUy conceals 
hlmself, to avoid service of an order to show cause why he should not be ad- 
judged guilty of a contempt, is the court powerless to proceed, or to prevent 
the contlnued disregard of its lawful order? It is obvions that the provisions 
of the Code referred to do not contemplate such concealment. Certainly, it 
is not to be tolerated that a party may defy the court, and continue to vlolate 
a restrainlng order untU Personal service can be had of 'the paper to bring him 
Into contempt.' Every court has inhérent jurisdletion to punish a contempt, 
and the 1209th section of the Code of Civil Procédure, in its enumeration of the 
acts whieh are contempts, includes 'disobedience of any lawful order,' etc. 
And section 187 of the same Code, whlch is but declaratory of the common law, 
reads: 'When jurisdletion is, by the constitution or this Code, or by any 
other statute, conferred on a court or judicial offlcer, ail the meani? necessary 
to carry it into effect are also given; and in the exercise of this jurisdletion if 
the course of proceeding be not speciflcally pointed ont by this Code or the 
statute, any sultable process or mode of proceeding may be adopted whlch may 
appear most conformable to the spirlt of this Code.' The défendant in the 
action had intrusted Its attorneys wlth the protection of its interests and the 
défense of its rights. We can see no abuse of authorlty on the part of the 
court in dlrectlng that the order to show cause should be served on an attor- 
ney, slnce it was made to appear that the défendant, by reason of its own acts, 
could not be served personally. The process was 'sultable,' and the mode 
adopted by the court 'conformable to the spirlt of the Code.' " 

The reasoning of the court in the case cited (which I think sound, 
and which was approved by the same court in the subséquent case of 
Eurêka Lake & Yuba Canal Co. v. Superior Court, 66 Cal. 311, 5 Pac. 
490) is equally applicable to the faets hère. 

Counsel for the moving party is, I think, mîstaken in saying, as he 
does, that the attorney of record for the International Company of 
Mexico eeased to represent that corporation in the action immediately 
upon the entry of the judgment against it. The déposition of Mr. 
Fuller was taken upon this motion. In it he testifies that, subséquent 
to the entry of that judgment, he obtained, on the part of the judg- 
ment debtor, eeveral extensions of time in which to prépare a bill of 
exceptions, and advised the défendant of the time within which the 
bill of exceptions must be prepared, and that such extensions of time 
were procured in pursuance of an understanding with the défendant 
Company that it should hâve the opportunity to appeal, in the event 
it wished to do so. It further appears from the déposition of Mr. 
FuUer thait prior to the month of March, 1892, he was under a regular 
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retainer from the International Company of Mexico, but that in that 
month it was arrangea between himself and Sir Edward Jenkinson, 
who was then président of tlie International Company, and chairman 
of the board of directops of the Mexioan Land & Colonization Com- 
pany, Limited, that after the Ist day of April, 1892, Mr. Fuller should 
not be paid a regular, stipulated saiary for attending to the law busi- 
ness of those companies in California, but should be paid for each item 
of service as it arose, and that for the Bâtes case he should hâve a cer- 
tain sum, to include aU services up to the rendition of the verdict and 
judgment in that case, whenever those events should occur, but that 
that sum should not include liis services on appeal to the circuit court 
of appeals, beginning with the préparation of the bill of exceptions. 
It further appears from the déposition of Mr. Puller that it was under- 
stood between himself and Sir Edward Jenkinson that, in the event 
the Bâtes case should be taken to the appellate court, he (Fuller) 
should represent the International Company of Mexico, and that he 
should attend to ail other law businss of both companies in the state 
of California, indeflnitely. The concluding clause of section 714, 
supra, that "no judgment debtor must be required to attend before 
a judge or référée out of the county in which he résides," does not, I 
think, apply to a foreign corporation. Under the circumstances ap- 
pearing in the case, I think the service of the order in question upon 
Mr. Fuller should be held sufBcient; and the présent motion to vacate 
the order of March 16, 1896, is denied. 
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(Circuit Court of Appeals, Fif th Circuit. January 25, 1898.) 

No. 610. 

MoRTGAGEs— Rescission for Fraud— Evidbncb Considbhed. 

A foreign mortgage company, tlirough correspondents actlng in its behalf, 
made a loan on a farm, and two years later accepted a deed for the land 
In satisfaction of the debt. When the loan was made the land was ex- 
amined for the company by its local correspondent, and also a gênerai 
examiner, both of whom were famillar with the value of lands in the 
vicinity. When the conveyance was taken an examination was made by 
another gênerai represeûtatlve. Eeld, that under such facts the company 
could not malntain a suit against the mortgagor and a former mortgagee, 
who recelved the proceeds oï the loan, for a rescission, on the ground of a 
conspiracy between them to defraud it by means of overvaluation. 

Appeal from the Circuit Court of the United States for the Middle 
District of Alabama. 

This was a suit by the British & American Mortgage Company of 
London, Limited, against Thomas W. Hawkins and Peter A. Buyck. 
There was a decree for complainant, from which the défendants ap- 
peal. 

H. C. Tompkins, for appellants. 
W. A. Gunter, for appellee. 

Before PABDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 
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McCOEMICK, Circuit Judge. The appellee, the Brîtish & Ameri- 
can Mortgage Company of London, Limited, was for several years 
before tlie 18tli day of Pebruary, 1891, engaged in loaning money 
on farm lands in Alabama and tlie neigliboring states. It appears 
to hâve had some responsable controlling agency located in the city 
of New Orléans, though the embodiment of its authority there is 
somewhat shadowy. A flrm of brokers, Shattuck & Hoiïman, had 
much to do with its transactions. Their exact relation to the ap- 
pellee, in 1891, is a subject of dispute, but applications to the Com- 
pany for loans appear to bave had to pass through this firm of 
brokers, They had correspondents in différent localities in the states 
where loans were to be eflected, selected by them, and through whom, 
also, applications in their immédiate locality had to corne to the 
brokers in New Orléans for présentation to the shadow of the Com- 
pany in New Orléans. A Mr. English had some kind of a roving 
commission, giving high rank in the confidence of the company, to 
look after the investments of the appellee in sereral states, including 
Alabama. He appears to hare lived in Columbia, S. C. Upon his 
getting disabled to attend to the business, he, in response to a let- 
ter from Shattuck & Hoffman, opened negotiations with one Dr. E. S. 
E. Bryan to take his (English's) place, and, on his (English's) recom- 
mendation, Dr. Bryan received the appointment, and entered upon 
the work. Some time before 1891, Shattuck & Hoffman selected 
J. H. Judkins to be their corresipondent for Elmore county, Ala. He 
was their recognized correspondent, and advertised in the papers, 
they paying one-half of the advertising, and he the other, the adver- 
tisements being in thèse words: "Loans negotiated on improved 
farms. Apply to J. H. Judkins, Attomey." He was furnished 
printed blanks, upon which applications for loans were to be made, 
and which embraced very many questions, or, as he as a witnesiS 
says, "A very great many;" and he adds that "nobody could answer 
those questions at first, otherwise than by previous examination and 
study of thèse blanks, without destroying a great many blanks." 
On February 12, 1891, J. H. Judkins wrote from Wetumpka, Ala., 
to Shattuck & Hoffman, New Orléans: "Herewith I send applica- 
tion of Thomas W. Hawkins for |13,500, together with abstract of 
his title." On the next day Shattuck & Hoffman replied: "From 
représentations we hâve from you and from the inspector, we hâve 
induced the lenders to make an exception in this case to their usual 
rule, and to foUow your suggestion to lend Mr. Hawkins $12,000, 
with |2,000 insurance on the résidence, for five years, to be taken 
out, if possible, in the London & Liverpool & Globe." In a letter, 
date not given, Judkins wrote: "Inclosed find Hawkins' contract 
for fées, left out by mistake." On February 16, 1891, Shattuck & 
Hoffman wrote to Judkins: "We hâve the abstract, but no state- 
ment from you as to whether he accepts |12,000 or not. Please ad- 
vise us." On the same day, February 16th, Judkins wrote Shattuck 
& Hoffman: "Mr. Hawkins accepts your offer to negotiate |12,000, 
and wiU take policy with the Liverpool & London & Globe for |2,000, 
for ûve years, as you require. Contract for fées was forwarded by 
the next mail after the application was forwarded, having been left 
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out by ovepsight, I suppose you hâve it. You may submit the 
title." The agreement about fées appears to bave been in tbe words 
of a printed form furnished by Shattuck & Hofifman, or by the ap- 
pellee, through Shattuck & Hoffman. The deed of mortgage from 
Thomas W. Hawkins and his wife, Evaline A. Hawkins, to the Brit- 
ish & American Mortgage Company of London, Limited, and ûve 
several promissory notes, aggregating the amount of |12,000, ail bear- 
ing date 18th of February, 1891, were forwarded to Judkins, and duly 
executed by the borrower. Four of thèse notes were for |1,200 
each, due, respectively, the Ist of November, 1891, 1892, 1893, and 
1894. The commissions of Shattuck & Hoffman were deducted from 
the amount, and a check for the balance, payable to the order of 
J. H. Judkins, was sent to him, who was charged to see that ail 
prior liens, whether mortgage or for purchase money, on the prop- 
erty, were paid ofE and canceled; and upon this being done he was 
to take out his commissions, and pay the balance, if any, to the bor- 
rower. The property was subject to a prior mortgage, at that time 
held by the appellant Peter A. Buyck. AU of the property offered 
as security had also been owned by said appellant, and conveyed by 
him at différent times to the other appellant, Thomas W. Hawkins, 
and was subject to a lien for unpaid purchase money in favor of the 
appellant Buyck. The amount of this lien for unpaid purchase 
money is not deflnitely given, but it appears that, for the amount 
of money which came to Hawkins from his negotiation with the 
appellee, Buyck canceled the mortgage, and released the land from 
the lien for purchase money; thus clearing the title of ail incum- 
brances prior to that of appellee's mortgage. Buyck was at that 
time, and still is, engaged In the banking business in Wetumpka, 
Ala., where the personal negotiations were conducted, and the check 
that was sent to Judkins was indorsed and delivered to Buyck. 

In the fall of 1891, Hawkins paid the interest which had accrued 
on the loan, and |600 on the principal of the $1,200 note then ma- 
tured. On the Ist of NoTember, 1892, Hawkins was not able to 
meet the payment of interest and the principal then maturing, of 
which inability he duly notified Shattuck & Hoffman; suggesting, 
however, that he had expectation of receiving money from Texas to 
enable him to pay the interest, and offering to place in the hands of 
Judkins a quitclaim deed to the premises on which the loan had 
been negotiated, to be held by him in escrow until hie expectations 
from Texas were realized or disappointed ; which suggestion was 
acceded to and acted on, and in a few months Hawkins did get 
money from Texas, and made payment of the interest, and was suf- 
fered to make a trial for another year on the farm. In the fall of 
1893 it was apparent that Hawkins could not meet his payments, 
and he again offered to make surrender of the property in satisfac- 
tion of the debt, which was aecepted by the company, deed duly 
passed, possession surrendered, and the company took charge of 
the property. The appellee rented to Hawkins the small farm and 
résidence. The large farm it rented to other parties for the year 
1894. On March 5, 1895, the bill in this case was filed. It charges 
tbe appellants with a conspiracy to defraud the appellee by combin- 
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ing to procure upon the property described in the bill a larger amount 
of loan than the value of the property would support, negotiating 
in the name of Hawkins, who was insolyent, and intending to aban- 
don the property to the lender. It tenders a reconveyance, and 
prays that the contract of loan, and the mortgage to secure the 
same, and the acceptance of the deed from Hawkins to the lands 
in satisfaction of the same, may be rescinded, vaoated, and annulled, 
and that the défendants, and particularly Peter A. Buyck, who is 
alone solvent, may be chargea in personam with the amount of the 
loan and interest thereon, and be required to pay the same to orator, 
and that the land be restored to the défendants (appellants) upon the 
discharge of orator's debt and interest. When the suit reached a 
hearing, the circuit court passed a decree substantially granting the 
complainant ail the relief it sought. The suit is hère on appeal from 
this decree. 

The appellants' assignment of errors embraces 16 spécifications, the 
first 8 of which relate to the rulings of the circuit court on the intro- 
duction of testimony; the others, to the différent features of the de- 
cree in favor of the appellee. The vlew that we take of the case 
makes it unnecessary to notice the flrst 8 of thèse spécifications of 
error, and authorizes us to treat the remaining 8 as a gênerai assign- 
ment that the court erred in sustaining the appellee's case. We 
think the circuit court did err in passing its decree in favor of the 
complainant. A most careful examination of ail the proof dœs 
not discover any fact that existed at the time, and prior to the mak- 
ing of this loan, that was not then known, or certainly should hâve 
been known, to the "correspondent" (if that word is pref erred, rather 
than "agent") through whom the appellee negotiated the same. It 
is not shown that the history of the title, as given in the application 
for the loan and in the accompanying abstract of title, is erroneous 
in any particular. The only claim that the proof can be said to 
make that any misrepresentation was indulged is that the esti- 
mate of value put upon the property by the applicant for the loan 
was grossly excessive. It distinctly appears upon the face of the 
printed form which the brokers and the correspondents were required 
to use in soliciting or receiving applications for loans that the Com- 
pany did not rely solely, or even chiefly, on the représentations made 
or to be made by the borrower. On tliat application was a caution 
that an overvaluation would cause the loan to be refused on that 
ground. It is clear that thèse "correspondents" (we adhère to that 
word, as the appellee does not like the word "agent") had constantly 
associated with them in this and like transactions an inspector and 
appraiser, a Mr. Boothe, a man of expérience and of réputation, 
against whom no charge is made, who carefully examined this prop- 
erty, and made report of his estimate of its value. Along with him 
went the lawyer, J. H. Judkins, the local correspondent, who is also 
a farmer, and acquainted with the value of farm property, and both 
thèse chosen men thoroughly inspected the premises before the ap- 
plication for the loan was accepted and the money passed. It clear- 
ly appears that in the year 1890, the year just preceding the ne- 
gotiation of this loan, a full cotton crop had been made on the place. 
84F.-.34 
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Cotton then bore a good price, and the property was in fine condi- 
tion. In 1891 and 1892 that section of the country sufEered from 
drouth, and the cotton crop in that locality failed to a large ex- 
tent An unprecedented fall in the price of cotton, and other causes, 
hâve greatly afEected the value of farm property in that as well as 
in other sections of the country. At the time Hawltins surrendered 
the property in satisfaction of the debt, it was reasonably worth, 
to one who wanted such property, the amount remaining unpaid on 
the mortgage. Hawkins had dealt with the property, and with the 
appellee's correspondants Shattuck & Hoflman, in a way to meet 
their approval and commendation of his frankness and fair deal- 
ing. The property was not hid avray in a remote corner of the coun- 
try, but was within three or four miles of Montgomery, the capital 
of the State, where the inspector, JBoothe, lived, and only a few miles 
from the ofSce of the appellee's correspondent J. H. Judkins. There 
was no difiSculty in the appellee's ascertaining ail that anybody could 
know as to the value of the property at the time it accepted the 
same in satisfaction of the debt. At that very time the appellee's 
man Dr. Bryan took charge of the property, inspected it thoroughly, 
reported on its condition and value fuUy; and Shattuck & Hoffman, 
under date of January 3, 1894, wrote to Bryan, saying: "We note 
what you write about the place, and are glad to hear that the Com- 
pany will not hâve to make a loss on it." No action upon the part 
of either of the appellants at the time of thèse transactions, or prior 
thereto, pertinent to the same, which was not fully known to the 
appellee, or to its chosen and recognized correspondents, or would 
not hâve been discovered by the most reasonable inquiries, bas been 
shown by the proof in this case. The appellee received the title and 
possession of the property, and retained it, and experimented with 
it, more than a year before the bill in this case was flled. It is true 
that, from the very nature of the case, charges of conspiracy and 
fraud cannot often be established by direct proof; but it is equally 
true that such charges should never be sustained without, at least, 
proof of facts and circumstances suiflcient to satisfy the common 
understanding that the parties charged hâve wronged the complain- 
ant. We refrain from discùssing the testimony in détail, because 
it so abundantly satisfles us that it does not sustain the appellee's 
suit that we prefer not to burden our opinion with a more partic- 
ular discussion of it. The decree of the circuit court is reversed, and 
the suit is remanded to that court, with directions to set the decree 
aside, and pass a decree dismissing complainant's bill at the com- 
plainant's cost, the appellants to recover ail costs of this court, ex- 
cept the cost of printing the transcript. 



YARDLEY V. SIBB3. 531 

TAKDLBy T. SIBBS et fll. 

(Circuit Court, B. D. Pennsylvania. December 11, 1897.) 

No. 25. 

1. Fbaubulent Contbtances— Rights of Cbeditoks. 

A conveyance to a third party upon a secret trust ïor the beneflt of the 
grantor and his nominees, for the purpose of hindering, delaying, or de- 
fraudlng his creditors, is vold as against such credltors; and judgments 
obtained by tbem subséquent to such conveyance are liens upon such of 
the premises so conveyed as hâve not, prior to such Judgments, been con- 
veyed to innocent purchasers for value. 

SL Same— Innocent Trustée. 

In such a case, vphere the deelared objects of the trust are legitimate, 
and the purpose of the grantor to hinder, delay, or defraud his creditors 
Is not disclosed nor known to the trustée, the latter cannot be made to 
account to lie creditors for the proceeds of sales made by him in accord- 
ance v?ith the terms of the trust, and for which he bas aceounted to his 
cestul que trust prior to notice to him of his grantor's fraudulent purpose. 

This was a proceeding in equitj, brought by Kobert M. Yardley, as 
receiver of the Spring Garden National Bank, against Samuel S. 
Sibbs, R. E. Shulenberger, executor of the estate of Samuel Boyce, 
deceased, Anna M. Jackson, and Albert F. Boyce. 

From the pleadings and proofs the facts annear to be as follows: 

The Spring Garden National Bank, a corporation organized under the national 
bank acts, was deelared insolvent and closed on May 8, 1891. Subsequently 
a receiver was appointed. Samuel Boyce was then the owner of 23 shares 
of the capital stock of the bank, and of certain real estate and ground rents. 
On July 28, 1891, Boyce conveyed the real estate and ground rents to Samuel S. 
Sibbs by a deed absolute on its face, and reciting a full considération. On the 
same day Sibbs executed a déclaration of trust, reciting that the considération 
named In the deed had not been paid, and declaring that he held the premises 
in trust for Boyce for life, with remainder to sundry persons nominated by 
Boyce. The deed was duly recorded. The déclaration of trust was not. 
On December 2, 1891, the comptroller of the currency ordered an assessment 
of $100 a share on ail the shareholders in the bank. On or about Decem- 
ber 5, 1891, Sibbs, under Boyce's direction, placed mortgages on certain of the 
real estate,. and sold the ground rents held by him in trust, and turned over 
the proceeds to Boyce. On February 25, 1892, suit was brought against Boyce 
to recover the amount of the assessment on his stock. Judgment was obtained 
March 26, 1892, for want of an affldavit of défense. A fi. fa. was issued 
thereon, and returned nulla bona. Boyce died October 23, 1895, leaving a 
will, by which he appointed B. B. Shulenberger his executor, and devised and 
bequeathed ail his property to Anna M. Jackson and Albert F. Boyce, the re- 
maining défendants. The bill averred that the conveyance of July 28, 1891, 
was made by Samuel Boyce with intent to hinder, delay, and defraud his 
creditors. Sibbs flled an answer, denying the existence of such an intent, and 
also denying any knowledge of such intent on his part, and averring that he 
had acted in good faith, and had only carried out the purposes deelared in 
the déclaration of trust, and that at the time of the conveyance to him Boyce 
was possessed of other real estate, speciflcally described, which was more thaii 
sufQcient to discharge his debts. This answer was supported, so far as his 
Personal responsibility was concerned, by Sibbs' testimony. The bill prayed 
(1) that Sibbs be required to account in this proceeding for the proceeds of 
the sale of the trust pi-operty; and (2) that the deed of conveyance from Boyce 
to Sibbs be deelared void as against the complainant, and that the latter's judg- 
ment be deelared a lien on the property conveyed thereby. 

Harry B. Gill, for complainant. 
Frank M. Cody, for respondents. 
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DALLAS, Circuit Judge. As to ail the real estate which is tlie 
subject-matter of this litigation, with the exception of the two ground 
rents of |36 each, the eomplainant is entitled to relief in substantial 
accordance with the second prayer of his bill. The ground rents had 
been sold, and the other real estate had been mortgaged by Sibbs, and 
the entire proceeds of thèse several transactions were paid over by 
him to his grantor, Samuel Boyce, before this suit was brought. 
Thèse facts are fully established; and the évidence also shows that 
beyond question the conveyance by Boyce to Sibbs was, as to Boyce 
and as against his creditors, fraudulent and void. Did Sibbs take 
with knowledge, or with notice, actual or constructive, of the fraudu- 
lent purpose of Boyce? I cannot, upon the évidence, flnd that he 
did, or that he made any of the above-mentioned payments to Boyce 
with such knowledge or notice. The sworn answer of Sibbs ex- 
plicitly and positively dénies that he had such knowledge until after 
he had paid ail the money to Boyce, and, when examined as a witness, 
he repeated this statement. His testimony, and certain letters which 
were written by him long after he had acquired .knowledge of Boyce's 
object in transferring title, is the only material évidence upon this 
subject. I hâve examined it with care, and do not find in it anything 
which, in my opinion, would warrant me in holding that, as respects 
the money, or any portion of it, received by Sibbs, and paid over by 
him to Boyce, the former should be required to account to the cred- 
itors of the latter or to this eomplainant. The évidence is not, in 
any particular or as a whole, in necessary conflict with the absolute 
déniai by Sibbs of inculpating knowledge or actual notice; and, 
though some of the circumstances shown might, no doubt, bave led 
a more astute person to regard Boyce's conduct with suspicion, I 
do not tbink that the facts disclosed are sufflcient to charge Sibbs 
with constructive notice of Boyce's unlawful design. Let a decree 
be drawn in accordance with this opinion. 



BROWN V. WALKBR et al. 

(Circuit Court, S. D. lowa, C. D. January 11, 1898.) 

JuDOMENT ON Mandate— Bill for Rblibf Against — Leavb of Appellatib 
Court. 

Leave from the suprême court Is not necessary to authorize a circuit court 
to entertain a bill to restraln the enforcenient of its own judgment against 
the eomplainant, though such judgment was rendered on a mandate of the 
suprême court, where the ground alleged is that the eomplainant, though 
nominally a party to the action in which the judgment was rendered, was 
not in fact a party, and Is not bound by the judgment; the purpose of such 
bill not belng to review any question determined by the suprême court. 

This is a bill by Anna L. Brown against James H. Walker and 
others to enjoin the enforcement of a judgment obtained by défend- 
ants against eomplainant. Heard on motion for preliminary in j mic- 
tion. 

N, T.Guemsey, for eomplainant. 

H. S. Robbins and Mr. Cavanaugh, for défendants. 



BEOWN V. WALKEK. 533 

SHIEAS, District Judge. The material facts of this case are as fol- 
lows: In September, 1889, T. E. Brown, then a résident of Des 
Moines, lowa, for the purpose of aiding the flrm of Lloyd & Go., of 
Washington Territory, in obtaining crédit, addressed a letter to 
James H. Walker & Co., of Chicago, m., in which he stated that 
$15,000 of bonds of the citj of Memphis, which he had previously 
loaned Lloyd & Oo., should remain as security for any claim held hj 
Walker & Co. against Lloyd & Co. The latter flrm became insolvent, 
and failed to pay their indebtedness to Walker & Co., and thereupon 
thèse parties brought a suit in equity in this court against Anna E. 
Brown, WiUis S. Brown, and Edward L. Marsh, as administrators of 
the estate of T. E. Brown, to enforce an équitable lien upon the bonds 
as a security for the debt due the flrm of Walker & Co. After the 
filing of the bill, it appeared that the bonds in question had been 
made a gift to Anna L. Brown by her husband, T. E. Brown, and 
thereupon an amendment to the biïl was flled, making her a party to 
the suit in her individual right, and an appearance in her behalf was 
entered, and an answer was flled by KauÊEman & Guernsey as her at- 
torneys. When the amended bill was thus flled, Anna L. Brown was 
in England, and no personal service was had upon her of a subpœna 
or other notice of the flling of the amendment making her a party in 
her own right. That case was carried to the suprême court of the 
United States, and by that court it was held that Walker & Co. were 
entitled to an équitable lien on the bonds for the amount due them 
from Lloyd & Co,, and the case was remanded to this court, in which a 
decree in accordance with the mandate from the suprême court was 
duly entered. See Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453. 
The decree as entered establishes the right of Walker & Co. to a lien 
upon the bonds, as against Anna L. Brown in her individual right, 
as well as against the estate of T. E. Brown ; and, as it appeared that, 
pending the proceedings, the bonds had been sold by Anna L. Brown, 
a Personal Judgment for the proper amount was entered against her. 
Thereupon the présent bill was flled by Anna L. Brown against James 

H. Walker, Cummins, and Howard, co-partners, aver- 

ring that the decree entered as above stated is not binding upon her, 
because she had no notice of the flling the amendment to the bill mak- 
ing her a party individually thereto; that the appearance entered on 
her behalf by Kauflfman & Guernsey was without authority; that she 
has not, in fact, had her day in court ; that, under the facts, her right 
to the bonds is superior to any claim on behalf of Walker & Oo.; 
that exécution is about to be issued on the judgment entered against 
her, and therefore she prays the issuance of a temporary injunction 
restraining the enforcement of the judgment until after the hearing 
on the merits, and that upon the hearing the judgment be set aside, 
and she be admitted to make défense to the claim of Walker & Co. 

The principal question at issue upon the motion for a preliminary 
injunction is whether this court can entertain the bill flled without 
leave being granted by the suprême court. On behalf of défendants 
it is contended that this proceeding is merely aucillary to the original 
suit, being in effect a pétition for rehearing or a bill of review, and 
that this court has not the right to entertain a proceeding, the purpose 
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of wMch is to set aside a decree ordered by the suprême court, and 
that the only mode of procédure is to apply ia the first instance 
to the suprême court for leave to file the bill, and that court, if it 
deems the showing sufQcient, will grant the leave, and by its order 
will détermine whether the bill should be âled in the suprême court 
or in this court. Upon the oral argument of the matter the court 
was inclined to the view that, out of caution, the safer course would 
be to require the application for leave to file the bill to be made in 
the suprême court; but upon further reflection it does not seem neces- 
sary that the additional delay and expense should be incurred. It 
is clear that the suprême court would not undertake the hearing of 
the questions of fact that lie at the foundation of this proceeding, 
but would remit the matter to this court for hearing in the first in- 
stance; and therefore the sole question is whether it is within the 
power of this court to entertain this proceeding without leave being 
granted by the suprême court. 

If the purpose of the bill was to obtain a reheaiing upon some issue 
properly presented and decided in the original case, there would be 
force in the suggestion that, as the decree entered was so entered in 
obédience to the mandate of the suprême court, it was beyond the 
power of this court to entertain a pétition for rehearing or bill of 
review, the purpose of which is to obtain a change or modification in 
the terms of the decree ordered by the suprême court. That is not 
the immédiate purpose of the présent proceeding, which is based 
upon the averment that Anna L. Brown was not in fact a party to 
the original case, that she is not bound by the decree entered, and 
that she bas the right to restrain Walker & Co. from enforcing the 
decree against her. This issue was not involved in the case when 
it was submitted to the suprême court, and therefore it cannot be 
said, in any proper sensé, that the purpose of this proceeding is to 
secure a rehearing upon any issue or matter decided by the suprême 
court in the original case. What is made to appear is that Walker 
& Co. hâve obtained a decree in this court, based upon a mandate 
from the suprême court, which in form is against Anna L. Brown, 
and that she now purposes.to show that this decree is not binding 
upon her because she had never been brought in as a party to that 
suit. It is true that, in one sensé, this proceeding is ancillary to 
the original case, in that the need for bringing it is caused by the 
entry of the decree against the présent complainant; but the pro- 
ceeding is, nevertheless, independent, in that the relief asked is 
based upon an issue not before the suprême court, and which has 
not been considered or determined by any court. In the cases of 
Pacific R. Co. V. Missouri Pac. Ry. Co., 111 U. S. 505, 4 Sup. Ct. 583 ; 
JohiKon V. Christian, 125 U. S. 644, 8 Sup. Ct. 989, 1135; Kings- 
bury V. Buckner, 134 U. S. 675, 10 Sup. Ct. 638; and Robb v. Vos, 
155 U. S. 38, 15 Sup. Ct. 4, — ^the suprême court clearly recognizes the 
right of a party to file a bill in equity for relief against judgments 
or decrees on the ground of fraud, want of notice, or other ground of 
équitable relief; and it is not suggested that in such cases it is neces- 
sary to apply for leave to the court in which the decree or judgment 
was rendered. 
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The conclusion reached is that tMs court can entertain the prés- 
ent proeeeding without previous leave being granted by the suprême 
court, and that process for the enforcement of the judgment against 
Anna L. Brown should be stayed until the question presented by 
the bill herein is determined. It is therefore ordered that, upon 
the complainant herein filing a bond in the sum of |2,500, with 
sureties to be approved by the clerk of this court, conditioned for 
the payment of ail costs and damages awarded against complainant 
by reason of said stay of process, the said défendants James H. 
Walker et al. are restrained from issuing process for the enforce- 
ment of the judgment in their favor until the further order of this 
court 



PLATT V. PHILADBLPHIA & E. E. CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit January 7, 1898.) 

No. 24. 

1. RaiIjHOAD Rbceivers — Cab Rbjjtals. 

When a receiver is appointed for a railroad Company holding roUing 
stock under a car-trust lease, wliereby title remalns in the lessor until 
the rental has pald the purchase priée, the lessor is entitled to reasonable 
compensation for the use of sueh rolling stock by the receiver, even though 
the cars are afterwards returned to the lessor. 

3. Same— Adoption of Car-Trust Leasbs. 

A railroad receiver does not adopt car- trust leases simply by taking pos- 
session of the cars, and using them temporarily. He is entitled to a rea- 
sonable time to ascertaln whether it will be profitable or désirable to 
adopt the leases. And where an expérimental arrangement Is made un- 
der the court's sanction, by whieh the receiver retains the cars, and pays 
the rentals during several months with receiver's certifioates, this does 
not amount to an adoption of the lease, In the absence of more definite 
and final action. 

8. Same. 

Where a receiver temporarily using cars held by the company under a 
car-trust lease, with the sanction of the court, turns over the opération 
of the road and rolling stock to another company, whlch agrées to pay 
"ail the expenses of opération," the latter company becomes liable to the 
owner of such cars for reasonable compensation for their use, as the 
agent or représentative of the receiver. 

Appeal from the Circuit Cîourt of the United States for the East- 
ern District of Pennsylvania. 

This was an appeal by the Central Car-Trust Company from a de- 
cree of the circuit court of the United Sta;tes for the Eastern district 
of Pennsylvania, entered in the suit of Thomas O. Platt against the 
Philadelphia & Reading Railroad Company and others. 

J. S. Clark, for appellant. 

Thomas Hart, Jr., for appellee Philadelphia & R. R, Co. 

Before AOHESON, Circuit Judge, and KIEKPATRIOK and 
BRADFORD, District Judges. 

ACHESON, Circuit Judge. It has been decided that, where a 
railroad company holds rolling stock under a car-trust lease, title 
thereto remaining in the lessor until the rental has paid the pur- 
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chase price, the lessor is entitled to reasonable compensation as 
rental for the use of such rolling stock by the receiver of the rail- 
road Company, even though the cars are afterwards retumed to 
the lessor. Myer v. Car Oo., 102 U. S. 1; Kneeland v. Trust Co., 
136 U. S. 89, 103, 10 Sup. Ct. 950; Thomas v. Car Oo., 149 U. S. 95, 
112, 13 Sup. et. 824.' The soundness of this doctrine as a gênerai 
principle is not controverted by the appellees, nor is it denied by 
them that, if the appellant's case is within the rule, rémunération 
on the basis of mileage earnings, as hère claimed, would be a fair 
compensation, It is, however, denied that the above-stated rule is 
applicable hère. The appellees earnestly contend that the receiver 
of the Pennsylvania, Poughkeepsie & Boston Eailroad Company 
(Henry H. Kingston) adopted the car-trust contracts which sub- 
sisted between that company and the Central Car-Trust Company, 
the appellant, and that the receiver thereby assumed the payment 
of the future accruing installments of the purchase price of the 
cars. It is not alleged, and under the évidence it cannot be claimed, 
that the receiver thus adopted thèse contracts by any express un- 
dertaking. The acts of the receiver and the orders of the court 
which appointed him — the circuit court of the United States for 
the district of New Jersey — are relied on as showing such accept- 
ance and adoption of the contracts. 

Certainly, the receiver was not bound to adopt thèse car-trust con- 
tracts; and it is quite clear that he did not assume the liabilities of 
the railroad company thereunder simply by taking possession of the 
cars, and using them temporarily, under his order of appointment. Oil 
Co. V. Wilson, 142 U. S. 313, 322, 12 Sup. Ct. 235; U. S. Trust Co. v. 
Wabash W. Ry. Co., 150 U. S. 287, 299, 14 Sup. Ct. 86. The receiver 
undoubtedly was entitled to a reasonable time to ascertain whether or 
not it would be profitable or désirable for him to assume the obligations 
of thèse contracts, and to elect whether he would adopt them, or 
reject them, and return the cars to the trust company. Id. This 
record discloses that the receiver himself never undertook to exer- 
cise in this matter any right of élection he may hâve had. He acted 
altogether under orders of the court. He was appointed on Febru- 
ary 17, 1891, and four days thereafter, on February 21st, he pre- 
sented to the court a pétition settiiig forth the facts with respect to 
thèse car-trust contracts, and in the succeeding month of March 
he filed two other pétitions relatin g to the same gênerai subject- 
matter. On April 7, 1891, the court, under the prayers of thèse 
pétitions, or some of them, made an order authorizing the receiver 
to issue receiver's certiflcates to meet the car-trust lease warrant 
or rental note which fell due March 1, 1891, and the lease warrants 
or rental notes which should fall due each month thereafter up to 
and including November 1, 1891. In fulflllment of this order, the 
receiver and the Central Car-Trust Company, on April 15, 1891, en- 
tered into a written contract, whereby it was agreed that the re- 
ceiver would pay, and the Car-Trust Company would accept aa 
cash, receiver's certiflcates in payment of the lease warrants or 
rental notes from March 1 to November 1, 1891, inclusive; and this 
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arrangement was carried out. In one of his said pétitions the 
receiver represented to the court tbat he believed that after No- 
vember 1, 1891, the net revenue in his hands would be sufficient 
to meet the subsequently maturing installments of the purchase 
price of the cars. Evidently, in thia belief and expectation, the 
order of court for the issue of thèse receiver's certificates was 
made, and the contract of April 15th was entered into. The ar- 
rangement between the receiver and the Car-Trust Company which 
the court sanctioned was temporary and expérimental. Under ail 
the circumstances, then, we cannot regard thèse acts of the receiver 
and the orders of the court as an absolute adoption of the car- 
trust contracts. The order of court of April 7 and the contract 
of April 15, 1891, merely carried forward the car-trust contracts 
to November 1, 1891. After that date the receiver's relation to 
thèse contracts was the same as when he was appointed. Now, 
the expectatiôn that the net revenues of the railroad after Novem- 
ber 1, 1891, would pay the after-accruing installments of the pur- 
chase price of the cars wholly failed of realization. Instead of a 
net surplus, there was a déficit, and on December 28, 1891, the re- 
ceiver presented to the court a pétition for authority to issue certifi- 
cates to cover five additional monthly installments of car rental. 
The court held this application under advisement, but it was never 
granted. 

In this state of affairs, the receiver of the Pennsylvania, Pough- 
keepsie & Boston Railroad Company and the Philadelphia & Read- 
ing Railroad Company, under the sanction and order of the court, 
entered into the agreement of April 28, 1892. By the terms of that 
agreement the Philadelphia & Beading Railroad Company became 
the "agent and représentative" of said receiver to conduct 'the op- 
ération of the line of railroad of the Pennsylvania, Poughkeepsie 
& Boston Railroad Company and its accessories and the traflSc 
thereon," and the Philadelphia & Reading Railroad Company as- 
sumed and agreed to pay "ail the expenses of the said opérations" 
after May 1, 1892, "taking therefor the entire receipts and revenues 
to be derived from the said opérations and trafQc." The roUing 
stock held by the receiver (Kingston) under the car-trust contracts 
passed with the Pennsylvania, Poughkeepsie & Boston Railroad 
into the possession of the Philadelphia & Reading Railroad Com- 
pany on May 1, 1892, and was retained and used by that company 
at first, and then by its receivers, until August 31, 1893, when by 
its élection and notice the agreement of April 28, 1892, was ter- 
minated. The master has found that the Philadelphia & Reading 
Railroad Company took possession "of said equipment, and oper- 
ated the same, with knowledge of the interest of the Central Car- 
Trust Company therein." It further appears that from May 1 to 
December 31, 1892, the Philadelphia & Reading Railroad Company 
paid monthly to the receiver of the Pennsylvania, Poughkeepsie & 
Boston Railroad Company mileage earnings made by this rolling 
stock upon the railroad of the latter company, and the said receiver 
paid the same over to the Central Car-Trust Company. The claim 



538 84 FEDERAL REPORTER. ; 

in dispute is for compensation on the basis of mileage earnings for 
the use of thèse cars by the Philadelphia & Eeading Bailroad Com- 
pany and its receivers from January 1 to August 31, 1893. The 
capable master disallowed this daim, not without hésitation. His 
conclusion is thus stated in his report: 

"Though wlth some doubt, arislng from the fallure of the parties to spe- 
elflcally express their intention as to any liabllity of the Philadelphia & 
Readlng Railroad Company for any compensation for the use of this equip- 
ment upon the Pennsylvania, Poughlieepsie & Boston Kailroad, I do not 
think that the Philadelphia & Readlng Kailroad Company, or Its receivers, 
are Uable for such compensation to Mr. Kingston, receiver, or to the Central 
Car-Trust Company." 

We are unable to concur in this view. The Philadelphia & Eead- 
ing Bailroad Company took possession of this roUing stock know- 
ing of the appellant's interest therein. It is not to be doubted 
that the company acted with the fullest knowledge. of the facts. 
At any rate, inquiry was its plain duty, Now, certain it is that, 
as against the appellant, the company took no greater rights in 
this leased rolling stock than those of Mr. Kingston, the receiver. 
As the receiver could not use thèse cars without making reason- 
able compensation to the owner, neither could his représentative, 
the Philadelphia & Readlng Railroad Company. Then the latter 
company stipulated to pay ail "the expenses of the said opérations." 
We agrée with the master that the term "operating expenses" does 
not embrace the "lease warrants," — the unpaid installments of the 
purchase price of the cars. But we think it clear that the stipula- 
tion does cover the reasonable compensation to which the owner 
of thèse cars was entitled for the use of them, whether such use 
was by the receiver himself or by his agent and représentative. 
This expenditure was part of the operating expenses. Under the 
circumstances it must hâve been within the contemplation of both 
the parties to the agreement of April 28, 1892, that the Philadel- 
phia & Readlng Eailroad Company should pay the compensation 
for the use by it of this rolling stock, for Mr. Kingston, the re- 
ceiver, turned over the whole railroad property he held under his 
receivership to that company, and that company was to receive the 
en tire revenue. Finally, if there could be any doubt upon the 
face of the agreement as to the liabllity of the Philadelphia & 
Beading Bailroad Company, that doubt was resolved against the 
company by what the parties did under the agreement from month 
to month from May 1 to December 31, 1892. Their long course 
of dealing with respect to mileage earnings deflnitely flxed the 
meaning of the agreement in accordance with the appellant's con- 
tention. 

We hâve not at ail overlooked the allégation now made of a 
mistake of fact running through ail the monthly settlements. In 
explaining the supposed error, the comptroller of the Philadelphia 
& Beading Bailroad Company in his testimony states that "it is 
very unusual for any road to report mileage of its own cars on its 
own road, and, they being Pennsylvania, Poughkeepsie & Boston 
cars, it did not occur to me that the clerk, in making up the mile- 
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âge account, included the movements of those cars on their own 
road." Thèse cars, however, did not belong to the Pennsylvania, 
Poughkeepsié & Boston Eailroad Company, as the comptroller hère 
erroneously assumes, but they wére the cars of the Central Car- 
Trust Company, and that company, as we hâve seen, is entitled to 
reasonable compensation for their use, whether such use was by 
the receiver or by his représentative. The allégation of mistake 
in the monthly settlements resta upon a misapprehensioh as to 
the rights of the parties. The decree of the circuit court is re- 
versed, and the cause is remanded to that court, with direction to enter 
a decree in favor of the Central Car-Trust Company. 



LOUISVILLE TRUST CO. v. LOUISVILLE, N. A. & C. RY. CO. pt al. 
(Circuit Court of Appeals, Seventh Circuit. February 5, 1898.) 

No. 420.' 

1. MoRTGAaB FoBECLosuREs— Parties— GeneraTj Creditoes. 

Mère gênerai ereditors are neither necessary nor proper parties to a suit 
to foreclose a mortgage; and if permitted by the court merely to file an in- 
tervening pétition, without tendering any issue or asking leave to file an 
answer or other pleading, sucli Intervener bas no standing in court to ques- 
tion the validity of the foreclosure sale. 

2. Same— De Facto Corporation. 

A gênerai créditer, whose claim arose under a contraet with a de facto 
Consolidated corporation, cannot question the validity of the consolidation 
for the purpose of invalidating the eorporation's mortgage bonds. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

On August 24, 1896, John T. Mills, Jr., flled a judgment ereditors' bill in the 
circuit court of the United States for the district of Indiana against the Louis- 
ville, New Albany & Chicago Railway Company, and procured the appointment 
of a receiver, who took possession of the property. On November 12, 1896, 
the Farmers' Loan & Trust Company and John H. Barker, trustées, flled their 
bill of complaint to foreclose a mortgage upon the property of the railway 
Company, known as the "Consolidated mortgage," securing $4,700,000 of 6 
per cent. Consolidated bonds. The foreclosure was based upon an allégation 
that default was made In the payment of the interest upon the bonds secured 
by said mortgage maturlng on October 1, 1896. On the same day the Central 
Trust Company of New York and John H. Stotsenburg, trustées, filed their 
bill of foreclosure against the railway company to foreclose the mortgage 
known as the "gênerai mortgage," securing an issue of $2,800,000 5 per cent, 
gênerai mortgage bonds. Thls foreclosure was based upon an allégation of 
default in the payment of interest on the said bonds maturing November 1, 
1896. On November 12, 1896, the two foreclosure bills were, by order of the 
court, Consolidated with the ereditors' bill in one cause, to proceed under the 
title of the Farmers' Loan & Trust Company of New York and John H. Barker, 
complainants, against LouisvlUe, New Albany & Chicago Railway Company. 
On December 14, 1896, the Central Trust Company of New York and James 
Murdock, trustées, filed their bill of foreclosure against the railway company 
to foreclose the mortgage known as the "equipment mortgage," securing bonds 
whereof $709,000 of principal were alleged to be outstanding; the said equip- 
ment mortgage being a first lien upon a large amount of equipment, aiid a 
eubordinate lien upon the property of the railway company covered by its other 
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mortgages. The foreclosure was based upon allégations of default In the 
payment of the Interest maturlng on December 1, 189a On December 21, 1896, 
the last-mentioned suit was Consolidated with the other Consolidated suit under 
the same tltle. On I>eeember 24, 189G, the Farmers' Loan & Trust Company 
and John H. Barker, as trustées, flled an amended and supplemental bill, 
which related to the property of the Orléans, West Baden & French Lick 
Springs Eailway Company and the Bedford & Bloomfield Railroad Company, 
whleh last-mentioned companies had conveyed their properties, by way of mort- 
gage, to the said trustées, as additional security for the Consolidated bonds. On 
January 13, 1897, the Orléans, West Baden & French Lick Springs and Bedford 
& Bloomfield Companies were made parties défendant to the bill of the 
Farmers' Loan & Trust Company and John H. Barker. ïhe défendant rail- 
way corporations filed an answer to the several bills of foreclosure, which did 
not put in Issue any of the material allégations of said bills. The Central 
Trust Company, Stotsenburg, and Murdock, trustées, filed an answer to the 
bill of the Farmers' Loan & Trust Company and Barker, admitting the alléga- 
tions of the bill and amended and supplemental bill of those complainants. On 
Januaiy 23d, the pleadings of ail the parties défendant to the original bills 
being upon file, and there being no material allégation of any of the foreclosure 
bills in 'issue or denied, and no proofs being necessary in order to render 
a decree upon the foreclosure bills, application was made to the court for 
a decree of foreclosure and sale. On the same day, the Louisville Trust 
Company filed an intervening pétition. This pétition merely alleged the 
Incorporation of the Louisville Trust Company, the fact tliat it was the 
holder of 125 bonds of $1,000 each, made by a corporation knowii as the 
Bichmond, Nlcholasville, Ii-vine & Beatty ville RaUroad Company, and alleged 
to hâve been guarantied by the Louisville, New Albany & Chicago Kailway 
Company, which remained unpaid, and the interest upon which was in de- 
fault; that the Louisville, New Albany & Chicago Railway Company was 
authorized to make the guaranty, and that Its rlght and power to do so had 
been adjudged in a suit in the circuit court of the United States for the district 
of Kentucky; that the Louisville, New Albany & Chicago Railway Company 
was indebted to the petltioner In $125,000 and interest; and it prayed that the 
pétition might be flled, and an order entered authorizing petltioner to appear 
In its own behalf, and in behalf of ail others holding similar daims, and take 
sueh steps andproceedings as It might be advised by counsel. This inter- 
vening pétition did not contain allégations tending to eontrovert any matters 
contained in the foreclosure bills, and tendered no issue whatever. TJpon said 
pétition,, an order was made that the Louisville Trust Company and tbe Ken- 
tucky National Bank be admitted to appear In the proceedings in the cause, 
each on its own behalf. No answer or other pleading of any kind was ten- 
dered to the court or was ever suggested. On the same day, the court made 
and entered the decree of foreclosure and sale. The decree directed fore- 
closure of the several mortgages, but reserved fuU power to adjudge with re- 
spect to the income of the receivership and the rights of creditors in and to 
the same. On February 27, 1897, more than a month after the decree was 
entered, the appellant filed another pétition. In this pétition varions charges 
and allégations were made tending to négative the right of the trustée to fore- 
close their mortgages, and the prayer of the pétition was to the efCect that 
the decree of foreclosure and sale should be set aside; that the consolidations 
'by which the mortgagor company was created should be adjudged to be void; 
that its mortgages should be declared to be Invalid; that the assets and liabili- 
ties of the railway company should be ascertained; and that the amount of 
such assets should be declared to be a fund to be distributed among gênerai 
and unsecured creditors; and, further, that an order be entered commandlng 
some of the parties to the consolidated cause, but not ail, to appear within a 
time to be fixed by the order of the court, and to plead or make answer to the 
allégations of the pétition. No such order was ever made or applied for. But 
on March 9, 1897, the day before the day fixed for the sale under the decree, 
It appears that the pétition of February 27, 1897, came on to be heard, and was 
argued by counsel, and that the court refused to vacate the decree of fore- 
closure and sale, or to postpone or adjourn the sale. The sale was duly made 
to F. P. Olcott, Henry W. Poor, and Henry C. Rouse, as a eommittee for the 
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bondholders. On the day ôf the sale, via. March 10, 1897, application was 
made to conflrm the sale and the master's report; and, ail the parties to the 
foreclosure bills appearing and consenting, an order o( confirmation was en- 
tered. The Louisville Trust Company, on May 1, 1897, flled its pétition of ap- 
peal and assignment of errors, and sald pétition was allowed. The appeal is 
taken from the decree of foreclosure and sale, and from the order denying the 
application to set the same aside. 

St. John Boyle and Swager Sherley, for appellant. 
Adrian H. Joline, for appellees. 

Before JENKINS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

There are several reasons why the decree in this case should not be 
disturbed. 

1. The intervening petitioner, who is the appellant hère, had no 
standing in the court below. At beat, it was only a gênerai creditor 
of the défendant company, having and claiming to hâve no interest in 
or lien upon the real estate and franchises of the company which 
formed the subject of the foreclosure suits. The petitioner claims 
to be the owner and holder of certain bonds issued by the Richmond, 
Mcholasville, Irvine & Beattyville Railroad Company, the payment 
of which was guarantied by the défendant the Louisville, New Albany 
& Chicago Railway Company, which bonds remain unpaid. It is 
wèll settled that, in a foreclosure proeeeding like this, unsecured cred- 
itors having no judgment or other lien upon the real estate cannot 
be made défendants. They are neither necessary nor proper parties. 
Bronson v. Raiïroad Co., 2 Black, 524; Stout v. Lye, 103 U. S. 66; 
Herring y. Railroad Co., 105 N. Y. 340, 12 N. E. 763; Jones v. Winans, 
20 N, J. Eq. 96. 

In the case of Bronson v. Railroad Co., supra, it is said: 

"But was It ever serlously malntained that a gênerai creditor, having no 
spécifie lien, had a rlght to interfère in the contests between his debtor and 
third parties? • * * If the right was conceded to one creditor, it would 
hâve to be to another; and where the creditors are numerous, as in the case of 
railroad bondholders, the exercise of the right would lead to great embarrass- 
ment." 

In the New Jersey case cited, a gênerai creditor had presented a 
pétition, asking to be made a party défendant in a foreclosure case, 
and the chancellor said: 

"The petitioner has no judgment or other lien on the land. He is in the po- 
sition in which any creditor at large of Winans stands. No such creditor is a 
necessary party to a bill to foreclose; nor could he be properly made a défend- 
ant. There is no authority or précèdent for such an order as is aslied for in 
this case, and It is against the settled principles on which the practice of the 
court is founded." 

In the case at bar, no doubt, the circuit court exercised a discrétion 
in allowing the appellant to come in, in order that it might be in con- 
dition to keep an eye on the proceedings, and to be ready to protect 
its interests in any surplus that might remain after the bondholders 
and other secured creditors were paid. The petitioner, after being 
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allowed to file its pétition, did not tender any issue nor ask leave 
to flle any answer or pleading, so that there was no occasion for the 
complainants to offer any évidence to substantiate the allégations of 
the bill, but a decree of foreclosure was regularly and properly ren- 
dered upon the bill and answers. Now, the appellant cornes to this 
court, and asks for ail the beneflt and advantage that it might hâve 
had if it had asked and obtained leave to put in an answer, and had pro- 
duced évidence to defeat the equities of the bill. We know of no 
précèdent for such a practice. It would be a travesty upon equity 
proceedings. The case stands hère as though the equities of com- 
plainants' bill had been established by compétent and sufficient évi- 
dence in the court below. The appellant's original pétition alleged 
nothing whatever against the foreclosure or the validity of the mort- 
gages, or the equities of the complainants' case, but merely set up 
facts which would entitle the petitioner to share in any surplus or 
assets not covered by the mortgages. It was filed on the same day 
that the decree was entered. The complainants were not notifled 
that there was any dispute as to the merits of the foreclosure. What 
should the complainants do? Must they delay the foreclosure, and 
coax the petitioner to put in an answer disputing their right to the 
relief sought? There was nothing secret about the foreclosure pro- 
ceedings. They had been pending for some time, and the case was 
ripe for a decree, which was regularly entered upon bill and answer. 

2. The sole ground of objection to the complainants' case in the 
court below, as set forth in the pétition of appellant, and which 
was flled after a decree was taken, and which was addressed to the 
discrétion of the court asking to hâve the decree set aside, was the 
total invalidity of the varions bonds and mortgages, because the 
défendant corporation, which is a Consolidated company, was never 
regularly Consolidated, and that under the law of Hlinois and the déci- 
sion of the suprême court in the case of American Loan & Trust Co. 
V. Minnesota & N. W. E. Co., 157 111. 641, 42 N. E. 153, a railway cor- 
poration of minois could not be Consolidated with a railway corpo- 
ration of another state. In answer to this claim, it is alleged on the 
part of the appellees that there was no property of the défendant 
company in Hlinois except some leasehold interests, and that an ex- 
amination of the case in the Illinois suprême court shows that it 
has no application to such a case as this, and that it is well-settled 
law that in an action to foreclose a mortgage securing bonds of a Con- 
solidated corporation of two différent states, where from the time 
of consolidation it exercised the franchises of a oonsolidated corpora- 
tion without objection from the state or the stockholders who appeared 
and voted as its stockholders at its annual meetings, it is a de facto 
corporation, and both such de facto corporation and its stockholders 
and creditors who claim to be gênerai creditors of the same de facto 
corporation are estopped to assert its unauthorized existence as a 
corporation to avoid the bonds, which no doubt furnishes a complète 
answer to the contention, provided it were essential to meet that con- 
tention hère on the merits as though it had been litigated and passed 
upon in the court below, and an appeal taken from the décision. The 
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case of Farmers' Loan & Trust Co. v. Toledo, A. A. & X. M. Ry. Co., 
67 Fed. 49, is directly in point upon this question. See, also, Dallas 
Co. V. Huidekoper, 154 U. S. 654, 14 Sup. Ct. 1190. Both the appel- 
lant and appellees hâve dealt with tWs défendant corporation aa 
though it had a légal existence. One who deals with a corporation 
as existing in fact is estopped to deny, as against the corporation, that 
it has been legally organized. Close v. Cemetery, 107 U. S. 466, 2 Sup. 
Ct. 267. 

In the récent case of Continental Trust Co. t. Toledo, St. L. & K. 
C. R. Co., 82 Fed. 642, a similar question was presented, and the 
petitioner's right to allège the invalidity of bonds denied. In that 
case, which, like this, was one of several bills consoIidated, the parties 
were allowed to corne in and défend, on the ground that some of 
the cases consoIidated were not foreclosure cases, but suits brought 
by unsecured creditors in the nature of creditors' bills, it being con- 
ceded that in a foreclosure bill a gênerai créditer could not contest 
the Talidity or the amount of the mortgage lien. The bondholders, 
however, had made themselves parties to the creditors' bill by a com- 
niittee, and had set up their claims and liens, and on this ground 
the creditors were allowed to attack the validity of the bonds secured 
by mortgage. But the court, when it came to the question of the 
créditera' alleging the invalidity of the bonds on the gênerai ground 
that the corporation had no valid existence, distinctly denied such 
right. On that question, Taft, Circuit Judge, in his opinion says: 

"Let us consider flrst the averment that the Toledo, St. Louis & Kansas Cltj' 
Kallroad Company is neither a corporation de jure nor a corporation de facto. 
Can such a défense be urged by one purporting to be a ereditor of the pre- 
tended corporation? If the bonds are null and void because the corporation 
issulng them was a nuUity, clearly the debts of the petitioners and the com- 
plalnant are in no better condition, and the court has nothing upon whlch to 
exercise its jurisdiction. * • * So long as they (the petitioners) owe their 
right to be In court at ail to the sufflciency of the averments of the bill for 
the relief asked, they cannot be heard to question the very basis upon which 
alone the court can act. If It is true that the défendant in the bill Is not an 
entity at ail, but only an empty name and nuUity, the bill must fail for want 
of a défendant, and with it must fall ail the pétitions herein. * * * It hardly 
seems necessary to point out that a défense urged by one créditer against the 
clalm of another, which must defeat, not only that at which It Is aimed, but 
also that of the complainant and ail other claims, and which dénies the exist- 
ence of the défendant against whom the action was brought, cannot be per- 
mltted to an intervener." 

Thèse remarks are peculiarly applicable to the case at bar, where 
the appellant occupies the anomalous attitude of denying the capacity 
of the défendant corporation to issue its own bonds to secure its own 
indebtedness, and to enable it to carry on its own busiaess, while 
claiming that it had power to guaranty the bonds of another rail- 
road Company. Such a contention cannot be allowed. There is a 
motion in the case to dismiss the appeal, which need not be considered. 

The decree of the circuit court is afiOrmed. 
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FOX SOIilD PEESSED STEEL CO. ▼. SCHOBN MFG. 00. et aL 

(Circuit Court of Appeals, Thlrd Circuit January 24, 1898.) 

No. 31. 

IimiSPEBTATION OP CONTRACTS— MANUFACTURE OP CAR TkUCKS. 

Complalnants and défendants were making center plates for car trucks 
under rival patents, and complalnant, besides, was making a truck frame 
known as the pressed métal frame. They made a eontract wlth the pur 
pose, as expressed In Its preamble, of adjustlng their différences relating 
to pressed métal centers for truck frames. The eontract, however, con- 
talned the clause forblddlng défendants to make truck frames, "or any 
part of sueh frames, when made of pressed métal." At the tlme of the 
eontract, défendants, wlth complainant's knowledge, were making pressed 
métal parts of diamond truck frames, and continued to do so for several 
years wlthout objection. Héld, that thls clause, construed In the light of 
the clrcumstances, merely prohlbited défendants from making the pressed 
métal truck frames or parts thereof which complalnants were puttlng on 
the market, and did not prevent them from making pressed métal parts of 
other klnds of truck frames. 77 Fed. 29, afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This waa a suit in equity by the Fox Solid Pressed Steel Company 
against the Schoen Manufacturing Company and others to restrain 
them from violating a eontract. The circuit court dismissed the 
bill, with costs (77 Fed. 29), and the complainants hâve appealed. 

Edwin H. Brown, for appellants. 

John G. Johnson and Strawbridge & Taylor, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and KIRKPATEICK, 
District Judges. 

KIRKPATEICK, District Judge. The appellants (complainants 
below) flled their bill in the circuit court for the Western district of 
Pennsylvania, to restrain the respondents from manufacturing truck 
frames for moying vehicles, or parts of truck frames, when made of 
pressed métal, in violation of an agreement between the parties. 
The clause of the eontract upon which the complainants rely is in 
thèse words, viz. : 

"It Is further agreed that the parties of thls second part wlll not engage dur- 
Ing the life of the agreement in the manufacture of truck frames for moving 
vehicles, or any part of such frames, when made of pressed métal." 

The complainants' contention is that, by this clause of the agree- 
ment, the défendants were prohibited from manufacturing parts of 
truck frames when such parts were made of pressed métal. The 
spécifie offense complained of is that the défendants hâve manufac- 
tured pressed métal truck bolsters to be used as a part of the ordi- 
nary diamond truck. The défendants, by their answer, admit that 
they hâve placed on the market pressed métal steel bolsters to be 
used in connection with Diamond truck frames, but insist that they 
are not prohibited from so doing by the terms of the agreement, 
which, properly construed, applies only to the parts of truck frames 
which were composed of pressed métal. It will be perceived that 
the clause of the eontract in question, standing alone, is susceptible 
of either construction which bas been put upon it by the parties. In 
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order that it may be properly interpreted, it will be necessary to ex- 
amine the entire instrument, consider its subject-matter, the motives 
that led to it, the circumstances surrounding its exécution, and the 
object intended to be effected. Dayis v. Barney, 2 Gill & J. 382. 

It appears from the record that both the complainants and défend- 
ants, prior to and at the time of the exécution of the agreement, were 
the owners of certain patents relating to the manufacture of center 
plates for car trucks, concerning the validity of which suits were 
pending between them. The complainants were also engaged in 
the manufacture of pressed métal truck frames, with which business 
the défendants in no way interfered. A large part of défendants' 
business, outside of making center plates for ail kinds of car trucks, 
was the manufacture of pressed métal parts of truck frames which 
were known as "Diamond truck frames," and which were constructed 
partly of wood and partly of iron or steel. The only business for 
which the parties competed was that of furnishing métal center 
plates, which were used in common by both styles of truck frames, 
as well as those specially manufactured by the complainants, and 
known as "pressed métal truck frames," as those in more gênerai use, 
and known as "Diamond truck frames." The object of the agree- 
ment, as set ont in its preamble, was to adjust the différences be- 
tween the parties so far as they related to pressed métal centers for 
truck frames. Except in the clause in controversy, no other sub- 
ject is mentioned in the agreement. It seems to hâve been injected 
as an afterthought, to accomplish some object outside of the sub- 
ject-matter of the agreement. That it was not for the purpose of 
compelling the défendants to abandon any part of the then existing 
business is apparent from the testimony. It is the eyidence on the 
part of the défendants, and not denied by the complainants, that, 
at the time the contract was entered into, the défendants were, with 
the knowledge of the complainants, manufacturing, and offering to 
the trade, parts of Diamond truck frames which were raade of 
pressed métal, and that they continued to do so after the making of 
this agreement. The character of the business was not changed, 
and no objection was made to it until about the time of the filing of 
this bill, a period of over three years. It was not only acquiesced 
in by the complainants, but their bill avers that up to about Feb- 
ruary 1, 1895, the défendants had complied with the terms of the 
contract. 

Eeading the controverted clause in the light of its context, with 
due considération of the motives leading to and the object to be ac- 
complished by the agreement (Chicago, E. I. & P. Ey. Co. v. Denver 
& E. G. E. Co., 143 U. S. 596, 12 Sup. Ct. 479), and giving to it that 
practical construction which both parties hâve put upon it (District 
of Columbia v. Gallaher, 124 U. S. 505, 8 Sup. Ct. 585), we cannot 
construe it as prohibiting the défendants from manufacturing 
pressed métal parts for any other truck frames than the pressed 
métal truck frames which the complainants are engaged in putting 
on the market. Entertaining this view, it is unnecessary for us to 
détermine the other questions presented in the argument. The judg- 
ment of the circuit court will be affirmed. 
84 p.— 35 
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KING V. STUAB.T et aL 

(Clrcult Court, W. D. Virginia. Oetober 7, 1897.) 

1. Injuistotion against Tbespass. 

Injunctlon wîU lie agàïnst trespass whenéver the injury tBreatened would 
be irréparable, or when the trespass is a continuing one, so that a single 
action for damages would iiot be an adéquate remedy. 

a. SaME— CUTTISG TiMBER. 

Injunction against cutting trees is not llmlted to shade and ornamental 
trees, but extends to the cutting and carrying away of trees from forest 
lands, when the trespass is a continuing one, which would resuit in denud- 
ing the land of valuable tlmber. 

This was a suit in equity by Henry 0. King against H. C. Stuart 
and others to enjoin défendants from cutting timber from certain 
lands claimed by the complainant. 

Maynard F. Stiles and Daniel Trigg, for complainant. 
Bums & Ayres, for défendants. 

PAUL, District Judge. This is a suit brought by the plaintiff, 
Henry 0. King, to restrain the défendants from cutting and carrying 
away the timber of the plaintiff on certain lands claimed by him, 
lying in Buchanan counly, Va., the same being part of a tract of 
500,000 acres lying in the states of Virginia, West Virginia, and Ken- 
tucky. The plaiatifif traces his title from a grant by the common- 
wealth of Virginia to Robert Morris, dated June 23, 1795, and, through 
successive conveyances to himself. The bill, after setting out the 
plaintifE's title, allèges: 

"That the' title of your orator, as above set forth, has been sustained and hekl 
to be valid by repeated adjudications of this court, as well as of the circuit 
court of the United States for the district of West Virginia, in which court said 
land was for many years held and managed as a trust estate. That said tract 
of land is wild and mountainous, and heavily timbered with valuable growth 
of poplar, oak, walnut, and other valuable trees, which constitute the princi- 
pal and almost sole value of said land, the same being practically worthless 
for agricultural, grazing, and other like purposes, and whoUy worthless for 
sueh purposes to your orator, and unsalable therefor; and the portion of said 
land which is situated in said district was purchased by your orator solely 
on account of the timber aforesaid, and for the purpose of cutting, manu- 
facturing, and marketing the same, and employlng your orator's capital therein, 
and securing the profits thérefrom. That that portion of said tract of land 
which lies in the state of Virginia is bounded on the western side by the state 
of Kentucky, and on the northern and eastern sides by the state of West Vir- 
ginia, towards which states ail the creeks and streams flow, which form the 
natural and only roadways to and from said lands, and the timber upon said 
lands can only he practicably removed thérefrom to the markets therefor by 
haullng or floating the same out of the said state and into the state of Ken- 
tucky or West Virginia; and the said creeks, especially Knox creek and its 
tributarles, and a wagon road leading thérefrom down Bull creek, in West Vir- 
ginia, to the Norfolk & W^estern Eailroad, furnish ready means and faeilities 
for the removal of timber from said land. That défendant Pleasants, under 
a pretended purchase from défendant Stuart, has wrongfully and unlawfuUy, 
and without the consent of, and against the waming and protest of, your 
orator, entered upon your orator's said land in said district, and has eut down, 
and is preparlng and threatening to remove, a large quantity of valuable wal- 
nut and other timber, and to eut and remove other timber, and your orator 
believes and avers that, unless restralned by order of this court, said Pleas- 
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ants and his agents, and those claiming nnder him, will speedily remove the 
miù timber out of said state of Virginia, to be removed and shlpped away upon 
the cars of the Norfolk & Western Kailroad. That prior to the cutting of 
said timber by said défendant the said Pleasants inquired of your orator'a 
counsel the situation and location of his said land, with the proposed purpose 
of avoiding any act of trespass thereon, and was advised by your orator's 
counsel that said tract of land embraced nearly ail the country dralned by 
Knox creek and its tribuiarles, and the nelghborhood from which the said 
Pleasants has since eut said timber as aforesaid, and was shown a map rep- 
resenting and delineating the survey as made by the said W. D. Sell, C. E. 
That défendant Stuart, under whom said Pleasants professes to hâve eut said 
timber, claims, as your orator Is Informed, to be the owner of some tract of 
land adjolning or overlapping the land of your orator, but your orator déclares 
that said Stuart is not, nor is any one claiming under him, nor was any one 
under whom Stuart claims, ever in possession of said land, or any part thereof, 
and the same is entirely in possession of your orator, and, if said Stuart claims 
under any writing or paper title, the nature and character thereof is unknown 
to your orator, but your orator déclares the same to be wholly null and void; 
and. If such paper title shall be diselosed, then your orator will, by proper 
amendment or proceedings, déclare and pray for the same to be adjudged 
and decreed to be null and void, and that the same be canceled and set aslde. 
That said Stuart is also, as your orator Is informed, participating in, and is 
interested in, the cutting and removal of said timber. That the cutting and 
removal of said timber is a praetical destruction of your orator's land, and of 
the principal, and almost sole, value thereof to him, and is a permanent and 
irréparable injury and damage to the said land and to your orator, for which 
he has no plain, speedy, and adéquate remedy at law, and wherefore your ora- 
tor cornes into this, your honor's court of chancery, and prays: That this his bill 
of complaint be received and flled in the said court, and that your orator hâve 
proeess of subpœna thereon agalnst the said D. S. Pleasants and H. 0. Stuart, 
requlring them, and each of them, to appear, and answer the allégations of 
said bill. That the said Pleasants and Stuart, and each of them, their serv- 
ants, agents, and ail persons acting or claiming under them, or either of them, 
be enjoined and restrained from enterlng upon or cutting or removing timber 
upon that portion of your orator's land situate In said state of Virginia, and 
from buying, selling, or trafflcking in timber eut or to be eut thereon. That 
a recelver be appolnted to take charge of the timber already eut by said de- 
fendants, and dispose of the same under the direction of the court." 

The défendant H. C. Stuart demurs to the bill, and assigna as grounds 
of démarrer: 

"First. That the said plaintiff has a fuU, complète, and adéquate remedy at 
law, and is not, therefore, entitled to relief in equity for the matters complained 
of in said bill. Second. The said blU Is In other respects uncertaln, informai, 
and InsufBclent, and for other reasons to be assigned at bar." 

The first ground of demurrer, viz. "that the plaintiff has a full, 
complète, and adéquate remedy at law, and is, therefore, not en- 
titled to relief in equity for the matters complained of in said bill," 
présents a clearly deflned and important question for décision. A 
demurrer to a bÙl in equity admits the truth of the allégations of 
fact in the bill so far as the same are well pleaded. 1 Fost. Fed. 
Prac. § 108. The défendants in this cause, by their demurrer, admit 
that the complainant has title to the land mentioned in the bill 
lying within this district, and that he is in possession of the same. 
They likewlse admit that the défendants hâve no title to said land; 
that they are not in possession thereof. They admit that the land 
is wild and uncultivated; that it is heavily timbered with a valuable 
growth of poplar, oak, walnut, and other valuable trees, and is prac- 
tically worthless for agricultural purposes; that it was purchased 
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by the coipplainant solely on account of the timber; that they hâve, 
agaiûst tjie protest of the plaintiff, entered upon said land, and 
hâve eut down, and are preparing and threatening to remove, a large 
quantity of valuable walnut and other timber; that they enjoy ready 
facilities for removing the same ont of the state of Virginia into 
the States of Kentucky and West Virginia. They further admit the 
facts upon which it is alleged that thèse trespasses, if pennitted to 
continue, will resuit in permanent and irréparable injurj' and dam- 
age to thé land and to the plaintiff. Admitting thèse facts, the 
défendants insist that a court of equity cannot, by injunction, pre- 
vent an actual or threatened trespass going to the destruction of 
the growing timber, and thereby causing irréparable damage to the 
plaintiff. It has frequently been held hy this court, and by the 
circuit court of appeals for this circuit, that, pending an action at 
law to try the title to land, an injunction will lie to prevent the 
cutting and removal of timber until the question of the title haa 
been determined at law; that the interests of the parties should 
remain in statu quo pending the litigation of the title. The défend- 
ants in this cause insist that, as there is no action pending at law 
involving the title to the land, an injunction will not lie to prevent 
the destruction of timber, which the plaintiff allèges will resuit in 
irréparable injury to him. The contention of the défendants is 
that the plaintiff has a full, adéquate, and complète remedy at law 
for any damage he may suiïer by reason of the trespasses of which 
he complains; that this remedy is an action at law for damages, to 
be measured by the value of the timber removed. That this was 
the doctrine at common law is admitted, but that its strictness has 
been greatly modified by the décisions of courts of equity in England 
and in this country is too well established to admit of discussion. 
A leading case in this country on this subject is that of Jérôme v. 
Eoss, 7 Johns. Ch. 315. In this case Chancellor Kent, while closely 
adhering to the common-law doctrine, said: 

"In ordlnary cases, this latter remedy [an action at law] has been found 
amply suffloient for the protection of property; and I do not think It advisable, 
upon any principle of justice or policy, to introduce the chancery remedy as its 
substitBte, except in strong and aggravated instances of trespass which go to 
the destruction of the inheritance, or where the mîschief is remedlless." 

He further says: 

"I do not know a case in whîch an Injunction has been granted to restrain 
a trespasser merely because he was a trespasser, without showing that the 
property Itself was of peculiar value, and could not well admit of due recom- 
pense, and would be destroyed by repeated acts of trespass." 

As cautiously and carefully as Chancellor Kent states the law, it 
seems that his view of the doctrine would cover the case at bar, 
and entitle the plaintiff to an injunction. But the law of injunc- 
tion against trespass has, since the décision in Jérôme v. Ross, been 
relaxed and expanded until now it is held that an injunction will 
lie to restrain trespass whenever the injury done or threatened would 
resuit in irréparable injury, or the défendant is insolvent. It will 
also be granted where the entire wrong cannot be redressed by 
one action at law for damages; this on the principle that equity 
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will interpose by injunction to prevent a multiplicity of suits. The 
resuit of the récent English and American décisions is very clearly 
stated in Pom. Eq. Jur. § 1357, as foUows: 

"If a trespasS'to property is a single act, and is temporary in its nature and 
effects, so that the légal remedy of an action at law for damages is adéquate, 
equlty will not Interfère. The principle determining the iurisdlction em- 
braces two classes of cases, and may be correctly formula ted as foUows: (1) 
If the trespass, although a single act, is or would be destructive, if the injury 
is or would be Irréparable,— that is, if the injury done or threatened is of such 
a nature that, when aceomplished, the property cannot be restored to its origi- 
nal condition, or cannot be replaced by means of compensation in money,— 
then the wrong will be preyented or stopped by injunction. (2) If the trespass 
is continuous in its nature, if repeated acts of wrong are done or threatened, 
although each of thèse acts, taken by itself, may not be destructive, and the 
légal remedy may therefore be adéquate for each single act if it stood alone, 
then also the entlre wrong will be prevented or stopped by injunction, on the 
ground of avoiding a répétition of similar actions. In both cases the ultimate 
criterion is the inadequacy of the légal remedy." 

A note to this section says: 

"The légal remedy is not adéquate slmply because a recovery of pecuniary 
damages is possible. It is only adéquate when the injured party can, by one 
action at law, recover damages whieh constitute a complète and certain relief 
for the whole wrong,— a remedy virtually as efficient as that feiven by a court 
of equity, This conclusion is sustained by the coneensus of modem décisions 
of the highest authority, although it cannot be claimed that the cases are 
nnanimous in its acceptance." 

In Spell. Extr. Relief, § 14, it is said that: 

"Injunction will lie to prevent threatened trespass, though the damages be 
susceptible of compensation, or otherwise there is a probability of the wrong 
being often repeated, and plaintiff thereby involved in a multiplicity of suits." 

Inid. § 346, it is said: 

"Especially will relief be granted where trespass of cutting timber amounts 
to the destruction of the essentlal value of the estate in the character In which 
It has been enjoyed." 

Beach, Mod. Eq. Jur. § 22: 

"While, ordinarily, courts of equity will not interfère merely to redress a 
trespass, they will do so where the trespass is a continuing one, and a multi- 
plicity of suits is Involved in the légal remedy." 

Id. § 721: 

"Where trespass to property is a single act, and is temporary in its nature 
and efCects, so that the légal remedy at law for damages is adéquate, equity 
will not interfère; but, if repeated acts of trespass are done or threatened, 
although each of thèse acts, taken by itself, may not be destructive, or involve 
irréparable injury, and the légal remedy may, therefore, be adéquate for each 
single act if it stood alone, the entire wrong may be prevented or stopped by 
Injunction. » • * Equily will also interfère where tUe trespass is a con- 
tinuous one, and the légal remedy would involve a multiplicity of suits." 

The contention of counsel for the défendants that an injunction 
to prevent the destruction of trees is confined to trespasses which 
destroy groves kept for beautifying the owner's home or lands, or to 
shade and ornamental trees, cannot be sustained. The modem 
décisions apply the relief by way of injunction to coal, iron, and 
other mines, and to growing timber in a forest. 

Applying the doctrine laid down in the authorities above quoted, 
l find no difficulty in deciding that the temporary injunction in this 
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cause was properly awarded, and should be perpetuated. The trespass 
committed is not a single act, temporary in its nature, and such as 
might be compensated for by a single action for damages, but is 
continuous from day to day, and, if permitted to .continue, will 
ultimately resuit in the entire destniction of tlie valuable timber 
admitted to belong to the plaintifl. The damage done the plaintiff 
to-day by cutting his timber is the foundation for an action of dam- 
ages. The measure of recovery, on the damages laid in the writ in 
an action brought for this trespass will be the in jury suiïered by 
the- plaintiff to the time of bringing his suit. To-morrow the de- 
fendant commits further injury by cutting other timber, thus giving 
the plaintifl another cause of action, and requiring him to bring 
another suit, if he is to be remitted to his remedy at law; for it is 
not to be presumed that the plaintiff will stand idly by until the 
destruction of his property is complète, and, by his acquiescence, 
perhaps en danger his right of recovery of damages for the injury 
done him. This statement shows the multiplicity of suits to which 
the plaintiff would hâve to resort for redress, and at the same time 
it shows the futility of the plaintiff's remedy at law, — a remedy 
which must be full, complète, and adéquate. The remedy by an 
action at law for damages against a trespasser may hâve been an 
efBcient remedy at common law. But at this day, when property 
of ail kinds readily and easily changes hands; when a man who is 
solvent to-day may be insolvent to-morrow; when the ready means 
of transportation quickly conveys personal property from one sec- 
tion of the country to another, perhaps out of the jurisdiction of the 
courts which hâve been established for the protection of property 
rights; and when we consider the long delays that often précède 
a trial, a judgment, and exécution, — we see how entirely inadé- 
quate is the remedy at law to secure compensation to a person whose 
property is destroyed by a trespasser. So far from his remedy at 
law being full, complète, and adéquate, he may flnd himself, at the 
end of his litigation, with a naked exécution in his hands, with no 
means for its satisfaction. In the meantime his most valuable prop- 
erty interests hâve been destroyed. 

The only remaining question for discussion is: Is the damage 
that will resuit to the plaintiff if the défendants are permitted to 
eut and cajry away his valuable timber irréparable? It must be 
conceded that every man haa a right to enjoy his own property in 
his own way; that he has a right to say how long he will keep it, 
and when and how he will dispose of it. In the case of a heavily- 
timbered tract of land, like that of the plaintiff, it is his right to say 
what part of it, if any, or what particular trees or kinds of trees, 
he will eut, and what he will leave standing. It is diflScult to flnd 
any kind of property that will suffer more by unrestrained tres- 
passes, or that is more difflcult to be compensated for in damages 
after its destruction than a f orest of growing timber such as the 
plaintiff's. The trees are increasing in size and value from year to 
year; the younger trees are constantly reaching nearer the size at 
which they can be profltably utilized, and are constantly rendering 
the estate more valuable. Goal and ore, if taken from mines, may 
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be measured as to quantity and value. They hâve no increasing 
value by reason of growth, but are of flxed quantity. Yet the re- 
moval of coal and ore from mines is held to work irréparable damage 
to the property of the owner of the mine. The court knows of no 
measure of damages that could be adopted by a jury that would 
properly estimate what would be the value of a body of timber five 
years hence that is destroyed by a trespasser to-day. The court has 
no hesitancy in holding that the destruction of the plaintiff's timber 
by the défendants, as they threaten to do, and were doing when re- 
strained, would resuit in irréparable damage to the property of the 
plaintifl, and that the plaintiff is entitled to the protection of a court 
of equity. 

The bill is not uncertain, informai, and insufficient, as alleged in 
the second ground of demurrer, and this ground of demurrer requires 
no discussion. The demurrer will be overruled. The temporary in- 
junction heretofore awarded was properly awarded, and will be 
continued in force. 



MORGAN v. NUNN. 

(Circuit Court, M. D, Tennessee. January 24, 1888.) 

No. 3,152. 

1. CrviL Service Law— Powbb dp Removal. 

Wlth the exception of section 13 of the act of January 16, 1883, whlch 
prohiblts promotion, dégradation, removal, or discharge of any officer or 
employé for giving or withholding or neglecting to make any contribution 
of money or other valuable thing for any politlcal purpose, no législative 
déclaration expressly bearing upon removals from office is made. 

2. Same— Executive Rijles. 

Civil service rules promulgated by the executive, so far as they deal 
wlth the executive right of removal, are but expressions of the will of the 
président, and are régulations imposed by him upon his own action, or 
that of heads of departments appolnted by him. They do not give the 
employés wlthin the classified civil service any such tenure of office as 
to confer upon them a property right in the office or place. 

8. Samb — Injunotion. 

A court of equity will not, by injunction, restrain an executive offlcer 
from making a wrongful removal of a subordinate appointée, nor restrain 
the appointment of another. Priddie v. Thompson, 82 Fed. 18G, disap- 
proved. 

Frank P. Bond, for plaintiff. 

S. Brown, U. S. Atty., and Chas. C. Burch, Asst. U. S. Atty., for de- 
fendant. 

LURTON, Circuit Judge. The complainant, William C. Morgan, is 
a gênerai clerk in the office of the collector of internai revenue for the 
Fifth district of Tennessee. He was first appointed and qualified 
during the incumbency of Frank P. Bond as collector; and while serv- 
ing under that appointment the position was placed within the classi- 
fied service by the executive order of November 2, 1896, promulgating 
amended civil service rules, and extending the executive civU service 
so as to include places of the character held by complainant Upon 
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the expiration of the term of office of said Bond, the défendant, David 
A. Nunn, was appointed and qualified as collecter, and said Nunn there- 
upon reappointed Morgan to the place of gênerai clerk, and took from 
him â new bond and oath of office. The bill avers that said Nunn, in 
violation of the civil service law, is now seeking to dégrade or remove 
complainant, and appoint another in his place, wholly upon the ground 
that complainant is a Democrat; the défendant being a Eepublican. 
To accomplish this purpose, the bill charges, said Nunn, well knowing 
that no charges had been or comld be successf ully preferred against 
complainant, and well knowing that complainant had faithfully and 
diligently discharged ail the duties incumbent upon him as a gênerai 
clerk, and well knowing that complainant had not applied for, and 
would not accept, the place of etorekeeper and gauger, had nevertheless 
recommended him for such an appointment to the commissioner of 
internai revenue, and that the latter had made the appointment as re- 
quested, and forwarded to complainant a bond to be executed for the 
discharge of the duties of storekeeper and gauger. This bond com- 
plainant returned without having executed same, and notifled both the 
commissioner and collecter that he had never applied for such a place, 
and would accept no such appointment. The bill then charges that 
the collecter has announced his purpose to remove complainant, and 
to appoint another in his room and stead, and that he will do so un- 
less restrained, to the irréparable damage and injury of complainant. 
The place of storekeeper and gauger is a place much less désirable, in 
point of character and salary, than that held by complainant. A re- 
straining order was granted to préserve the statu quo until formai ap- 
plication could be made for a temporary injunction. By direction of 
the attorney gênerai, the district attorney for this judicial district has 
appeared for the défendant, and has flled a demurrer, questioning the 
jurisdiction of the circuit court to grànt the relief sought. 

The act of January 16, 1883, commonly called the "Civil Service 
Act," deals in no direct way with the tenure of office of those persons 
then, or who might thereafter be, included within the classifled service. 
Nor does it make any déclaration expressly bearing upon the subject of 
removals from office, except in the single provision found in the thir- 
teenth section, which prohibits any promotion, dégradation, removal, 
or discharge of any officer or employé for giving or withholding or 
neglecting to make any contribution of money or other valuable thing 
for any political purpose. It is now well settled that, in the absence 
of constitutional or statutory régulation, the power of appointment 
carries with it, as an incident, the power to remove. Tliis was first 
authoritatively determined in respect to appointments vested by the 
constitution, or by act of congress, in the président, judges of United 
States courts, and heads of departments, in the case reported as In re 
Hennen, 13 Pet. 230; the question there being as to the power of a 
district judge to remove a district court clerk. The doctrine of that 
case was followed, in an elaborate opinion, in Parsons v. U. S., 167 
U. S. 324, 17 Sup. et. 880. The civil service act prescribes no tenure 
of office, and does not deny the power of removal, except in the par- 
ticular mentioned. The executive rules in force prier to November 2, 
1896, in no way undertook to regulate removals; and it is a part of the 
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Mstory of the country that removals were constantly made, at the will 
of the appointing power, down to the promulgation of the amended 
raies of November 2, 1896, and those of July 27, 1897. By paragraph 
3 of rule 2 of the civil service rules promulgated by Président Cleve- 
land November 2, 1896, it was provided that : 

"No person in the executive civil service shall dismiss, or cause to be dis- 
missed, or make any attempt to procure the dismissal of, or in any manner 
change the officiai rank or compensation of, any other person therein, because 
of his political or religious opinions or affiliations." 

This rule was amended July 27, 1897, by Président McKinley, who 
added a new paragraph, as paragraph 8, in thèse words: 

"No removal shall be made from any position subject to compétitive exami- 
nation, except for just cause, and upon written charges filed with the head of 
the department, or other appointing offleer, and of which the accused shall 
hâve full notice, and an opportunity to make défense." 

That thèse authoritative orders of the chief executive hâve been, 
or are about to be, most flagrantly violated by the défendant, who is a 
subordinate executive ofiBcer, cannot be, and has not been, denied. 
But the question contested is the power of a court of equity to prevent 
such violation by the writ of injunction. This authority is questioned 
upon two grounds: 

1. It is said that the civil service rules, so far as they deny the un- 
restrained power of removal, are not the law of the land, but are mère 
executive orders, dépendent for their force upon the vigilance and 
eamestness of the chief executive in compelling his appointées to re- 
gard and obey régulations voluntarily imposed by him as a régula- 
tion by the appointing power of its otherwise unrestrained liberty 
of removal. To this contention I am constrained to yield my as- 
sent. Thèse rules regulating the power of removal were made by the 
président, and may be repealed, altered, or amended at his pleasure. 
Prior to November 2, 1896, no such restraints existed; and, if after 
that date they came into force, it was alone by virtue of an executive 
order. Law is not thus enacted, altered, or amended. Law must 
be an expression of a rule of action by the législative authority. Thèse 
civil service rules, so far as they deal with the executive right of re- 
moval, — a right which is but an incident of the power of appointment, 
— are but expressions of the will of the président, and are régulations 
imposed by him upon his own action, or that of heads of departments 
appointed by him. He can enforce them by requiring obédience to 
them on penalty of removal. But they do not give to the employés 
within the classiiied civil service any such tenure of ofiBce as to confer 
upon them a property right in the oflQce or place. 

2. Another and equally serious objection to the power of this court 
to grant relief is found in the fact that a court of equity will not, by 
injunction, restrain an executive officer from makîng a wrongful re- 
moval of a subordinate appointée, nor restrain the appointment of 
another. This is a gênerai limitation upon Ihe power of courts of 
equity, regardless of whether the removal is from a fédéral, state, or 
municipal ofiBce. In Re Sawyer, 124 U. S. 200, 8 Sup. Ot. 482, the 
jurisdiction of a United States court of equity to restrain by injunc- 
tion the removal of a public ofQcer was involved, and also its juris- 
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diotiiOB t<îj enjoin a criminal proceeding. As to the power to enjoin a 
threateneâ removal, Justice Graj, for the court, said: 

"It is equsUy well settled that a court of equity has no jurlsdlction over the 
appointment and removal of public officers, whether the power of removal is 
vested, as well as that of appointment, in executive or administrative boards 
or officers, or is intrusted to a judicial tribunal. The jurisdiction to détermine 
the title to a public office belongs exclusively to the courts of law, and is ex- 
ercised elther by certiorari, error, or appeal, or by mandamus, prohibition, quo 
warrante, or information In the nature of a wrlt of quo warranto, aceording to 
the circumstances of the case, and the mode of procédure established by the 
common law or by statute," 

In support of this conclusion the learned justice cited many cases, 
— among them: Attorney General t. Clarendon, 17 Ves. 491-498; 
ïappan v. Gray, 9 Paige, 507-512; Hagner y. Heyberger, 7 Watts & 
S. 104; Updegraff v. Crans, 47 Pa. St. 103; Cochraû v. McCleary, 22 
lowa, 75; Delahanty v. Wai^ner, 75 111. 185; Sheridan v. Colvin, 78 111. 
337; Beebe v. Robinson, 52 Ala. 66; Moultpn v. Eeid, 54 Ala. 320. 
To thèse authorities I may add the following: Muhler v. Hedekin, 119 
Ind. 481, 20 N, E. 700; Pletcher t. Tuttle, 151 111. 41, 37 K E. 683; 
and People T. Canal Board of New York, 55 N. Y. 393. 

"The oflSce and jurisdiction of a court of equity, unless enlarged by 
statute, are limited to the protection of rights of property." In re 
Sawyer, 124 U. S. 210, 8 Sup. Ct. 487; World's Columbian Exposition 
V. U. S., 18 U. S. App. 159, 6 C. 0. A. 58, and 56 Fed. 654. The dis- 
tinction between the jurisdiction of courts of law and courts of equity 
is most rigidly observed in the circuit courts of the United States, and 
the powers of;a circuit court as a court of equity will not be exercised 
unless a case is made coming under some acknowledged head of equity 
jurisdiction. In respect to the exercise of équitable jurisdiction over 
public ofificers, the court of appeals of New York well expressed the 
rule in People v. Canal Board of New York, 55 N. Y. 393, when it said: 

"A court of equity exercises its peculiar jurisdiction over public officers, to 
control their action, only to prevent a breach of trust afCecting public fran- 
chises, or some illégal act, under color or claim of right, affecting injuriously 
thé property rights of Individuals. A court of equity has, as such, no super- 
vlsory power of jurisdiction over publie officiais or public bodies, and only 
takes cognizance of actions agalnst or concerning them when a case is made, 
coming within one'of the acknowledged heads of equity jurisdiction." 

The question of the power of a court of equity to restrain removals 
contrary to the provisions of the executive rules for carrying into efEect 
the civil service act has of late heen frequently before the courts. In the 
case of Wood v. Gary, a case in the superior court of the District of Col- 
umbia, not yet reported, where thé opinion was by Justice Cox, and in 
Dudley v. James, 83 Ped. 345, where the opinion was by Judge Barr, 
and an unreported case, before Judge Rodgers, decided in the circuit 
court for the district of Western Arkansas, conclusions were reached 
identical with those I hâve indicated upon both points of the défense. 
The same questions arose before Judge Jenkins in Carr v. Gordon, 82 
Ped. 373, and in Taylor v. Kercheval (before Judge Baker) 82 Ped. 
497, and was by each of those learned judges elaborately considered; 
and both camé to the conclusion that the rules regulating removals in 
the classified service were mère executive orders, not having the force 
or effect of law, and that, aside from this, a court of equity will not, by 
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injuQction,prevent a removal from office, or restrain an appointment 
A contrary view was taken by Judge Jackson, of the district of West 
Virginia, in Priddie v. Thompson, 82 Fed. 186, but I ând myself unable 
to concur with the reasoning of tbat leanied judge. 

In High, Inj. § 1315, it is said: 

"While courts of equity refuse to interfère by tlie exercise of tbeir préventive 
Jurisdictlon to détermine questions relating to title to office, tliey frequently 
recognize and protect ttie position of officers de facto by protecting sucti posi- 
tions against the Interférence of adverse claimants." 

Tbere are possibly exceptional cases where one, having a vested 
right to an office, and who is in actual possession, is about to be dis- 
possessed, by force and unlawfully, where equity may, without trying 
the title to the office, restrain such nnlawful interférence by a claim- 
ant to the office, and compel the latter to resort to légal remédies, and 
establish in a court of law his title. Certainly this is not such a case, 
but one clearly falling within the gênerai doctrine announced authori- 
tatively in Ke Sawyer, heretofore cited. For fhc reasons indicated an 
injunction must be refused. The demurrer will be sustained, and the 
bill dismissed, with costs. 



FLETCHEE et al. v. HAENEY PEAK TIN-MIN. CO. 
(Circuit Court, S. D. Nev? York. December 27, 1897.) 

1. Rbceivbk— CouETs OF Primakt and Local JuBrsDicTioN. 

In the settlement of the accounts of a recelver of a corporation, in the 
fédéral court of primary jnrisdiction, the directions previously given by that 
court will control in matters of gênerai administration; and the directions 
of the fédéral court of another circuit, by which hewas also appointed re- 
celver, will control in matters of local administration in the latter circuit, 
and the question as to what shall be done with personal property within 
the jurisdiction of the local court, and Incumbered with a local lien, is pre 
emlnently a matter of local administration. 

S. Tax— Lien on Assbts— Local Law. 

The question of whether local taxes upon the property of a corporation, 
in the hands of a recelver appointed by the fédéral court of the circuit 
where the property is, are regular, and constitute a lien on the property, 
is a question of the local law, and is to be determined by that court, and 
Its détermination thereof Is to be followed by the court of primary jurisdic- 
tion in another circuit. 

3. Bamb. 

In such a case, however, the court of primary jurisdiction, when enlight- 
ened by the argument of ail parties to the litigation, including some not 
represented in the local court, may appropriately Indicate its views as to 
the course best calculated to save the property from sacrifice, and at the 
same time préserve the rights and secure payment to the local creditor; 
but an order embodying such directions is subject to the approval of the 
local court. 

David C. Willcox and Hugh L. Cole, for the motion. 
Louis Marshall, opposed. 

LACOMBE, Circuit Judge. It appears that an order bas been 
made in the district where the property is situated directing the re- 
ceiver to sell the personal property there, and pay the overdue state 
taxes on or before January 3, 1898. Although this court flrst ap- 
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pointed a receiver, and may be considered the court of prftnary jurds- 
diction, it is thought thât the local court is, under the ruling of the 
four circuit justices in the Oase of the Northern Pacific Railroad, the 
tribunal which may more properlv care for the rights of local credit- 
ors. Whatever order may be made hère, therefore, would be in no 
way controlling of the circuit court in South Dakota. It would, how- 
ever, be an expeditious and convenient way in which to indicate the 
views of the court of primary jurisdiction, enlightened by the argu- 
ment of ail parties to the litigation (including some not represented 
in South Dakota), as to what course would be best calculated to save 
the property from sacrifice, and at the same time préserve the rights 
and secure payment to the local créditer. The point urged by the de- 
fendants, that the taxe« are irregular and not a lien, is not open hère. 
It involves a question of the local law, which has been deeided by the 
fédéral court there, and that décision this court will follow. The 
taxes are to be treated hère as a debt, secured by lien on the property, 
which must be first paid out of the proceeds of such property. This 
property is of différent kinds. A part, no doubt, is susceptible of 
ready transmission to some trade center, where it can probably be 
disposed of as favorably at one time as another. Other valuable 
machinery is not salable on the spot, and presumably cannot be dis- 
posed of on any reasonable terms during the winter season. It is 
thought, however, from what is shown in the papers and report of the 
receiver, that if the time for sale can be extended, and opportunity 
given to discover possible purchasers, and to make terms with them, 
enough can be realized, not only to pay the taxes with accumulated 
interest, but also to leave a considérable balance available for the 
costs and expenses (rf the receivership and other claims against the 
property. The tax collector, however, should not be asked to wait 
tiU ail the property is sold, but should be paid on account, if he will 
accept on account, the proceeds of any sales that may be efïected, as 
soon as they are made. An order may therefore be entered author- 
izing and directing the receiver to sell forthwith ail the personal prop- 
erty of the receivership in South Dakota, at public or private sale, and 
in such separate lots as he may deem most advantageous; ail such 
sales, however, to be completed before the Ist of June, 1898. Ail 
such property, however, as may be presently salable, is to be disposed 
of as quickly as it can be conveniently got to a proper market; and, as 
soon and as often as 1500 or over is realized from any sale or sales, 
the money thus realized shall be tendered to the proper ofiQcers as 
payment on account of the overdue taxes. 

It will probably happen that, when this expression of opinion 
reaches the circuit court in South Dakota, that court may modify its 
former order, either to conform to this one, or in such other way as 
may commend itself to the discrétion of that tribunal. The receiver 
will, of course, obey the order of that court touching the disposition of 
ail property there, since in the settlement of his accounts it will be 
held hère that, in case of any conflict, the directions of the primary 
court will control in matters of gênerai administration, and the di- 
rections of the local court will control in matters of local administra- 
tion, and the question as to what shall be done with personal property 
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within the jurisdiction of the local court, and incumbered with a local 
lien, is pre-eminently a matter of local administration. It seems un- 
wise to require tlie master to report back to this court the terms of any 
proposed sale before closing tbe contract. He might thus, in mauy 
instances, lose the sole chance of a favorable market. For any abuse 
of his discrétion himself and his bondsmen would respond, and his own 
judgment may safely be relied on, since he is no mère lay receiver, but 
a mining expert of large expérience, who possesses the confidence of 
ail parties. When it is considered that the alternative is the sale 
of ail this property at public auction in the depth of winter, at a point 
possibly inaccessible on the day of sale through climatic conditions, 
the propriety of leaving it to him to sell, even on private terms, is 
surely manifest. 

Motion having been made at the same time to pass the receiver's 
accounts, the same are ordered on file, and an order in the usual form, 
referring them to Arthur H. Masten, Esq., one of the masters of this 
court, for examination and report, may be made. 



SMITH V. LEE et al. (DILLON, Intervener). 
tCireuit Court, N. D. lowa, E. D. January 13, 1898.) 

1. Pledqe — Salb bt Pledgee. 

The owner of stock, who has pledged the same under an agreement glv- 
Ing pledgees the right to sell at public or private sale, without advertise- 
ment or notice, at their discrétion, cannot compel an accounting by the 
pledgees and purchasers of a portion of the stock, or the establishment 
of a trust with respect to the same, beeause such stock was sold for less 
than its value, when, a month prior to the sale complalned of, other 
shares of the pledged stock were sold at the same price, with the con- 
sent of the owner, and at the time of the latter sale neither the pledgees 
nor the purchaser had knowledge of a transaction calculated to enhance 
Its value, and the sale was conducted by the pledgees in good faith, and 
with regard to the Interests of the owner. 

2. Same — Fkadd. 

A pledgor of stock, who specially consented to a sale of a portion of the 
same to a particulàr person at a price proposed by him, will not be al- 
lowed In equity to assert that his consent extended only to sales made to 
that person, with whom he claims to hâve been an Interested party, and 
with whom he shared the profits at the expense of his creditors. 

3. Plbdge— Substitution of Collatéral. 

A person who substituted stock owned by him for that pledged by an- 
other cannot claim that he did not know that, under the terms of the 
pledge as originally made, the stock was subject to public or private sale, 
without advertisement or notice, when the substitution was under such 
circumstances as to lead the pledgee to believe that there had been an 
exchange between the parties, and the substituted shares were the prop- 
erty of the pledgor, to be dealt with as those originally pledged. 

Wm. Graham, for complainant. 
Alphonse Matthews, for intervener. 

Henderson, Hurd, Lenehan & Kiesel and Longueville & McCarthy, 
for défendants. 

SHIRAS, District Judge. Prom the évidence in this case it ap- 
pears that prior to July 1, 1891, there was organized a corporation at 



558 84 FEDERAL REPORTER. 

Dubuque, lowa, known as th.e Dubuque Specialty Machine Works, 
and that 350 shares of the capital stock therein was issued to A. 
Ferris Smith, the présent complainant. This stock on July 20, 1891, 
was pledged by Smith to D. M. Hillis, of Chicago, to secure pre-exist- 
ing debts for |15,000, due to HiJlis and other parties represented by 
Mm, and subsequently, with the consent of Smith, 100 shares of the 
stock was transferred through L. E. Giddings to the Dime Savings 
Bank of Chicago as collatéral to a note for the sum of |5,628.33, dated 
September 9, 1892, payable on demand to the order of L. R. Giddings, 
and executed by Smith. The remaining shares of stock were left 
in the hands of Hillis as security for a debt which was several times 
extended by new notes, the last onea being dated January 10, 1894, 
and payable 30 days after date. Thèse notes to Hillis and Giddings 
contained a description of the shares of stock pledged as collatéral 
with the statement, "which I hereby give the said légal holder of said 
note, his agent or assigns, authority to sell, or any part thereof , on 
the maturity of this note, or at any time thereafter or before, in the 
event of said securities depreciating in value in the opinion of said 
légal holder of said note, at public or private sale, at the discrétion 
of said légal holder of said note, or his assignée, without advertising 
the same, or demanding payment, or giving me any notice, and to 
apply so much of the proceeds thereof to the payment of this note 
as may be necessary to pay the same." Thèse notes were not paid 
by Smith, and, so far as the évidence discloses, remain yet unpaid, 
except by the crediting thereon of moneys received from sales of the 
coUaterals deposited for the security thereof. At a date subséquent 
to the original pledging of the stock as collatéral, Smith wished to 
raise money to aid him in his efforts to sell the patents and property 
of the Dubuque Specialty Machine Works, and to that end arrangea 
with the intervener, Timothy Dillon, who was a large stockholder in 
the Company, that 100 shares of the stock owned by Dillon should 
be substituted for a like number of Smith's shares pledged to Hillis, 
and the latter should be used in raising money needed by Smith. 
This exchange was made with Hillis, the reason assigned for the 
exchange being that it was proposed to raise the money by a sale of 
the 100 shares of stock to parties living in Dubuque, who would not 
be likely to buy the same if it appeared that the stock oiïered for 
sale belonged to Dillon, who was a heavy shareholder, and at the time 
the managing director, of the company. By December, 1892, the con- 
clusion was reached that the Dubuque Company could not carry on 
the manufacture and sale of the mortising machines to good advan- 
tage, thèse machines being made under certain patents owned by 
the complainant and the company, and a written agreement was en- 
tered into between the complainant and the company under date of 
December 29, 1892, whereby the company agreed to sell to complain- 
ant, or to any one to whom he might direct, the letters patent owned 
by the company, and air machinery, tools, drawings, and patterns 
belonging to the company, for the sum of $200,000, the sale to be com- 
pleted within six months; It is shown by the évidence that this 
contract was not deemed to be a sale on part of the company to 
complainant, but it was executed as évidence that complainant had 
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the right to make sale of the property of the company named in the 
àgreement upon the terms therein stated. Anned with this author- 
ity, Smitli went to New York and Connecticut, and endeavored to 
make a sale of the property to third parties, and continued thèse 
efforts without success up to the spring of 1895. During this period 
it seems that disagreements respecting the company afïairs had arisen 
between the directors, and it seemed important to the disagreeing 
parties to obtain control of a majority of the capital stock of the 
company with a view to the annual élection of directors, which would 
take place in June, 1895. In April of that year the interrener, Dillon, 
went to Chicago, and entered into negotiations with Hillis for the 
purchase of the stock, or a part of it, held by Hillis as collatéral to 
Smith's note. His flnal offer was to pay |25 per share, or 25 cents 
on the dollar. Thereupon Hillis telegraphed to Smith, in New York 
City, as f ollows : "Dillon hère. OfPers twenty-five dollars per share 
for stock. Shall I sell? Answer,"— and received a reply in the fol- 
lowing terms: "Proposition from Dillon satisfactory to me." Hillis 
thereupon sold to Dillon 110 sharea of the stock for |25 per share, 
and credited the proceeds on Smith's indebtedness, and he also in- 
formed Dillon that he could sell him the balance of the pledged stock 
at the same figures, and Dillon agreed to let him know whether he 
would take it immediately after his return to Dubuque. On April 
23d Dillon wrote to Hillis that the company might haye to look up 
new quarters for their business, which would entail an assessment 
on the stock; that the company were in receipt of a letter from Smith, 
requesting an extension of his contract authorizing him to sell the 
patents and other property until July Ist, and that for the présent 
he would drop the negotiations for a purchase of the stock held by 
Hillis. Under date of May 2, 1895, Dillon again wrote to Hillis, stat- 
ing: 

"Witti the stock now In my possession, I hâve been able to form a combi- 
nation that gives us full control, and will protect us from further assess- 
ments, eseept where absolutely necessary to run the business, and leaves 
us In position to close out should we flnd it for the best interests of the 
stockholders to do so. I belleve I could sell your stock, but it would bave 
to be at a less price than we talked of. If you want to sell, and make the 
price right, I think I could dispose of it for you. I will do nothing in the 
matter until I hear from you, and know that I can dellver the stock, should 
I be able to make the sale." 

On or about May 20, 1895, the défendant Lee went to Chicago for 
the purpose of buying the stock pledged by Smith. He testifies that 
he had learned that Dillon was endeavoring to obtain control of sufB- 
cient of the stock to bring about a change in the directory of the 
company, and, after a discussion of the situation with Dr. Staples, 
the then président of the company, he went to Chicago for the pur- 
pose named. He called upon Hillis and W. E. Plumb, an attorney, 
who represented and acted for the Dime Savings Bank, and, after 
some discussion, agreements were entered intO on the 21st of May, 
1895, whereby the parties named agreed to sell the pledged stock to 
Lee for $23 per share, and to délirer the same upon the payment 
within 10 days by Lee of the price agreed upon. Thereupon Lee 
returned to Dubuque, and within the 10 days succeeded in making 
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sales of the same to Dr, Staples and the otlier named défendants, 
retaining 50 shares for himself; aud, the purchase price havlng been 
remitted, the 250 shares of stock were transferred to him, and sub- 
sequently new certiflcates were issued and delivered to the several 
parties who had become interested in the purchase. It also appears 
that during the month of May, 1895, negotiations were pending be- 
tween the complainant, Smith, and F. G. Platt with regard to a 
purchase of the patents and property of the Dubuque Specialty Ma- 
chine Works, which resulted in the mâking of a written agreement, 
dated May 15, 1895, in which it was recited that: 

"Whereas, it Is proposed to organize and establish In New Britaln, Oonn., 
a corporation to be Isnown as the New Brltain Macliine Co., with a capital 
stocl£ of $300,000, for the purpose of purchasing the patents, machiuery, 
stock, flxtures, etc.j of the J. P. Case Engine Co. and the Dubuque Specialty 
Machine Co., and to manufacture the Case engine, and the chain mortising 
machine: Now, therefore, It is agreed by A. Ferris Smith, of Chicago, that 
he will deliver and assign to said Co., to be organized, ail of the patents now 
granted or pending in the TJ. S. and Canada referring to chain mortising 
machines and which are now owned by the Dubuque Specialty Machine Co., 
upon reeeipt of $100,000 of the paid-up stock at par of the New Britaln Ma- 
chine Co., to be organized, and $125,000 In cash. * • » Said payment of 
stock and cash to be made at as early a date as possible, but not later than 
June 15th, 1895." 

From the évidence it appears that the final completion of this pro- 
posed arrangement was dépendent upon the success of Platt in secur- 
ing sufificient subscribers to the capital stock of the proposed Com- 
pany at New Britain, and upon the further question whether, upon 
examination of the property and patents of the Dubuque Company, 
they were found to be as represented. It appears that after some 
days' delay Platt obtained sufiQcient stock subscriptions to organize 
the New Britain Company, and a committee was appolnted to visit 
Dubuque, to examine the patents and property of the Dubuque Com- 
pany. Upon visiting Dubuque, and examining the property, the com- 
mittee, under date of June 22d, made a written proposition, addressed 
to Smith, to purchase the property and patents of the Dubuque Com- 
pany for 1100,000, to be paid in cash, and |75,000 in stock of the 
New Britain Company, to be organized with a capital stock of |250,- 
000. This proposition was accepted, and was flnally completed by a 
transfer of the property and patents of the Dubuque Company to the 
New Britain Company, and the payment of the $100,000 cash to the 
Dubuque Company, the stock received thereon going to the complain- 
ant, Smith. After the reeeipt of the cash paid on this purchase, divi- 
dends on the capital stock of the Dubuque Company were paid, 
amounting in the aggregate to the sum of $51.50 on each share, which 
practically closed up the business of the company. When in Du- 
buque, in June, with the committee representing the New Britain 
parties, the complainant notified the défendants that he claimed that 
the sale of the stock by Hillis and the Dime Savings Bank to them 
was without authority, and, failing to get a settlement, on September 
12, 1896, he brought this suit for an accounting, basing his right there- 
to on two gênerai grounds: First, that Hillis and the Dime Savings 
Bank had no légal right to sell the stock pledged to them in the 
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manner in which the sales were made; and, second, that in making 
the purchase Lee acted for the other défendants, who had ail oom- 
bined to buy the stock at much less than its real value, knowing that 
Smith had made a contract with F. Gr. Platt, trustée, for the sale of 
the property of the Dubuque Company, which, if consummated, would 
give a large value to the stock, and that Lee concealed or misrepre- 
sented the facts to Hillis and Plumb, acting for the Dime Savtugs 
Bank, and was thereby enabled to secure a transfer of the stock for 
f25 per share, vehen it was in fact worth over $50 per share; and 
theref ore, in equity, the défendants can be decreed to hold the stock 
in trust for complainant. 

As already stated, the complainant, Smith, in the notes evidencing 
the debts for v?hich the stock was pledged as security, had agreed that 
the holders of the notes might sell the stock at public or private sale, 
without advertising the same, or without demanding payment, or 
giving notice to Smith; and the validity of such contracts is recog- 
nized in Illinois, in which state thèse contracts were made, and were 
to be performed. Cushman v. Hayes, 46 111. 145 ; Trust Co. v. Rigdon, 
93 111. 458; Zimpleman v. Veeder, 98 111. 613. Thèse cases, however, 
also recognize the rule that, where a party undertakes to exercise a 
right to sell property pledged under contracts of the character of those 
contained in the notes executed by the complainant, he must hâve due 
regard to the rights and interests of the pledgor, and must not know- 
ingly or carelessly make a sale which will resuit in injury to the in- 
terests of the pledgor; and the question is whether the faots show, 
as is the contention of the complainant, that in making the sales of 
the stock due regard was not paid to the interests of the pledgor in 
such sensé that a court of equity would be justifled in holding that 
the sales must be set aside, because in making them Hillis and Plumb 
failed to exercise due care, and thereby sacrificed the stock to the 
injury of complainant. The évidence shows that the debts secured 
by the stock were long past due. The holders of the securities had 
been lenient towards Smith, and had given him full opportunity to 
secure an advantageous disposition of the stock. When Dillon vis- 
ited Chicago, in April, for the purpose of buying the stock, Hillis 
telegraphed to Smith in New York, stating that Dillon offered f25 
per share for the stock, and Smith replied that Dillon's offer was sat- 
isfactory. If Hillis had then sold the entire amount of the stock at 
those figures, no complaint could hâve been made on part of Smith. 
Dillon actually bought 110 shares, but left the trade open for the bal- 
ance, but flnally wrote Hillis that he personally did not want the 
remainder of the stock, but that he might sell it for him at a reduced 
figure. In the foUowing month the sales were made to Lee at the 
same figures which Smith had said were satisfactory when offered by 
Dillon, and there is nothing in the évidence which shows that Hillis 
or Plumb had learned any facts showing a change in the value of the 
stock or in the situation which should hâve deterred them from accept- 
ing the offer of $25 per share. Smith knew that Hillis was endeavor- 
ing to sell the stock, and he knew that he himself had said, in response 
to the telegram from Hillis, that Dillon's offer of $25 per share was 
satisfactory; and it would seem, if there was négligence to be chargea 
84 F.— 36 
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to «ny one in this papticular, it lieig iipon Smith, for, if bis présent 
theory be correct, he kne^v in the early (Jays Of May that there was a 
strong possibility of making. a sale of the property of the Dubuque 
Company at a flgure which would increase the value of the stock, and 
yet he did not write Hillis oa the subject, but allowed him to remain 
under the belief that a sale at $25 per share would be satisfactory to 
him. It is sought to explain this by the claim that Smith's answer 
to Hillis' telegram meant that a sale at $25 per share to Dillon would 
be satisfactory, not because that was a fair value of the stock, but 
because Dillon and he were operating together, and that a sale to 
Dillon would be, in eflect, a sale for his (Smith's) benefit, because 
he and Dillon would share in the benefit of the purchase. In other 
words, the theory seems to be that Hillis and the savings bank could 
lawfuUymake a sale of the stock to Dillon at $25 per share, but could 
not lawfuUy make a sale to Lee at the same figures, because, in case 
of the sale to Dillon, Smith was interested, and would share in the 
profits to bè realized on the purchase, which fact, however, was not 
made known to Hillis and the savings bank. The fact that Smith 
was willing to combine with Dillon in making the purchase from 
Hillis and the bank so that he might profit at the expense of his cred- 
itors, is certainly no good reason why a court of equity should inter- 
pose for his further benefit to set asidé sales made of the stock at the 
figures which he had said were satisfactory to him. 

It must therefore be held that the évidence fails to show any suflû- 
cient reason for holding theisales of stock to Lee to be invalid by rea- 
son of the want of proper eare on part of Hillis and the Dime Savings 
Bank in protecting the interests of Smith as pledgor, and the next 
question is whether such sales can be invalidated on account of the 
action of Leé in making the purchase. In substance, the bill charges 
that the défendants, having knowledge that Smith had closed a con- 
tract for the sale of the property of the Dubuque Company, which, 
when carried out, would greatly increase the value of the stock, com- 
bined together to purchase complainant's stock at a low figure, so as 
to deprive him of the increased value, and secure the benefit for them- 
selves; andto that end Lee went to Chicago, and induced Hillis to sell 
the stock at $25 per share, by represénting that the stock was of little 
value, was liable to an assessment which Smith would be unable to 
pay, and that the défendants were looking after the interests of Smith, 
and would Drotect him in case the stock was sold. In the évidence the 
only point relied upon to impugn the good faith of défendants in mak- 
ing the purchase is the alleged fact that when Lee went to Chicago he 
had knowledge of the contract of sale betweeni Platt and Smith, be- 
cause Smith had written a letter setting forth the matter to the Com- 
pany or its secretary, which was received in Dubuque, and its contents 
made known, just before Lee went to Chicago; and the contention of 
oomplainant is that Lee and his associâtes learned through this letter 
that terras of sale had been reached which would greatly enhance thé 
value of the stock, and that, for the purpose of reaping the benefit 
thereof, Lee went to Chicago, and, ooncealing the facts, succeeded in 
buying the pledged stock at far less than its real value. To sustain 
the contention of complainant, the burden is on him of proving that 
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the letter wae written and sent to Dubuque, that îts contents were 
such to show an agreement for a sale that would enhance the value 
of the stock, and that Lee knew the facts thus stated before he made 
the purchase of the stock. The letter is not produced in évidence. 
Smith kept no copy of it, and does not attempt to give its contents 
with any accuracy. Two or three of the witnesses for complainant at 
Dubuque testify with more or less directness to their recollections 
that such a letter was received, but none can give the date, nor do they 
agrée as to its contents. In view of the fact that many letters had 
been received from Smith during the two years and a half in which 
he had been attempting to sell the property, and several had been 
received during April and May, 1895, it is entirely possible that ail 
thèse witnesses hâve in mind the contents of letters written by Smith, 
but are oonfused as to the exact time they were written. Smith's tes- 
timony is that about the 7th day of May he and Platt had gotten prac- 
tically to an agreement, which was, in substance, put in writing in 
the agreement dated May 15, 1895; that on the evening of the day, 
when Platt made the proposition, which he (Smith) said he wished to 
sleep over, he wrote to the Dubuque Company, stating that an ar- 
rangement had been reached for a sale of the property, and the con- 
tention of complainant is that the knowledge derived from the con- 
tents of this letter is what renders the purchase of the stock by Lee 
a fraud upon the rights of Smith. As already stated, neither the 
letter nor a copy thereof are produced, and no witness claims to be 
able to give its contents with any accuracy. Lee testifles that he 
never saw or heard of any such letter, and that when he went to Chi- . 
cago, and purchased the stock in question, he had no knowledge of any 
contract of sale on part of Smith. Some light is thrown upon this 
point by the letter of May 16, 1895, written by Smith, at New Britain, 
Oonn., to the Dubuque Company, which is as follows: 

"Gentlemen: I hâve not been in New York for about a week, so bave 
received no mail, If you bave written. I rec'd the tools ail O. K. De Witt 
forwarded them to me. I shall bave something to say to you soon, but it 
is stiU uphiU work to do much, and the load seems beavy to pull. I get 
everything to looklng good, and then sometbing turns up to upset the work 
of weeks. • * • i shall stick rigbt to this now untU settled one way 
or the other. Can't afford to give it any more tlme after the expiration of 
my présent contract. I am writing a llttle blue, and yet I expect to make 
the deal, as I say I am bound to wln if I don't get a dollar for myself ont 
of It." 

It seems hardly possible that, if Smith had written a letter about a 
week or so before the date of this one, in* which he had stated that 
he had a sale practically completed, as is now claimed, he should bave 
written one of the ténor of that just quoted, and not hâve made any 
référence to his former letter, or given any explanation why the 
former contract had not been completed. 

Taking the entire évidence into account, it must be held that com- 
plainant has failed to prove that when Lee purchased the stock in 
Chicago he knew that a sale of the property of the Dubuque Com- 
pany had so far progressed that he would be chargeable with fraud in 
making the purchase for the price offered by him, and it follows, 
therefore, that the complainant cannot rightfuUy call the défendants 
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to account for the stock which was thus bouglit from parties having 
the right to sell it under the authority given them by the complain- 
ant. The utmost claim that could be made on behalf of the complain- 
ant is that the equities and rights of the parties should be considered 
on the assumption that Hillis, the Savings Bank, and Lee, acting for 
the other défendants, knew the real facts of the situation when the 
stock was sold on the 21st of May, 1895. Expérience had then shown 
that the company could not earn a profit by carrying on the business 
at Dubuque, and the hope of realizing anything of moment for the 
stockholders was dépendent on selling out the patents and property to 
other parties. Smith had been enga^ed in the effort to make a sale 
for over two years, without success. He had held out promises of 
success, but had been so far disappointed in being able to accomplish 
anything, and he had obtained about ail the money that the Dubuque 
friends of the enterprise were able or willing to advance him. In 
May, 1895, he was endeavoring to bring about a deal with F. G. Platt, 
but with regard to which he felt no more confidence than that shown 
in the letter of May 16tb, already quoted from. He had succeeded 
in getting a preliminary agreement with Platt, but whether it would 
be earried out depended ol' many contingendes, the first one being 
whether Platt would succeed in getting stock enough subscribed to 
proceed with the organization of the company, and then whether, upon 
examination of the patents and other property of the Dubuque Com- 
pany, the other parties would conclude to make the purchase. This 
was the situation when Hillis and Plumb sold the stock to Lee in 
Chicago. The utmost that can be said is that there were chances that 
the sale might go through, but f ully as many that it would not. If it 
did, the stock would be worth 50 cents on the dollar; if it did not, 
the stock would be practically worthless. It could not be expected 
of Hillis and the bank that- they would run so many chances of loss 
for the possible gain. They were justified for their owm protection 
in taking advantage of the offers made them. If they had refused 
the price offered by Lee, and the deal with Platt had not been com- 
pleted, they Would not only hâve lost the sums realized, but they 
would hâve been liable to be called to account by Smith for their 
failure to make the sale. His claim would bave been that they knew 
that there was no hope of realizing from the stock except by sale of it, 
and that its value Was mainly spéculative; that, in response to in- 
quiry, he had said that a sale at $25 per share was satisfactory to him; 
that they had the opportunity to sell at that figure, and that they 
could not refuse that sum, holding for an increased value, and compel 
him to run the risk of a spéculative advance in price or a total loss in 
value. Certainly, under ail thèse circumstances, it must be said that 
Hillis and Plumb, acting for the savings bank, acted prudently in 
making the sale at |25 per share, in view of ail the uncertainties and 
contingendes that then inhered in the situation; and if, with knowl- 
edge of the actual situation, it was prudent for them to sell, having 
regard for their own interests as well as those of the pledgor, it can- 
not be held that it was a f raud on part of the défendants to make the 
purchase, they having the same knowledge possessed by Hillis and 
Plumb, but no more. It must therefore be held that the complainant 
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has failed to make out a case against the défendants upon any of the 
grounds chargea in the bill. 

The intervener bases bis right to a decree upon the tbeory that the 
100 shares of sitock which were substituted for an equal number owned 
by Smith, and originally pledged to Hillis, are stiU his property, and 
that he did net know the tenus of the pledge. and never consented that 
the stock should be sold at private sale without notice. The évidence 
shows that the arrangement for the exchange of stock was made be- 
tween Smith and Dillon, and under such circumstances that Hillis 
had the right to assume that the exchariged stock would become and 
remain the property of Smith, to be dealt with by Hillis the same 
as the shares originally pledged. The facits do not make it a case 
whereln Dillon pledged his property to secure a debt of Smith to Hillis, 
but simply a case wherein Smith's stock passed to Dillon and Dillon's 
to Smith, eacb becoming the owner of the stock exchanged ; and there- 
fore Dillon is in no position to claim an accounting from Hillis or 
from the défendants for the sale of the stock in question. 

The bill of complainant will therefore be dismissed, at his costs, 
and that of the intervener at his costs. 



HOEST et al. r. ROBHM. 

(Otrcult Court, E. D. Pennsylvania. January 27, 1898.)f 

No. 42. 

L COTTTBACT WITH PaUTNERSHIP— EPFBCT OF DISSOLUTION. 

Upon the dissolution of a partnership, an assignaient by one member to 
the others of his Interest In a partnership contract does not release the 
other party to the contract from the performance thereof. 

i. COÎTTBACTS — WhEN RiGHTS AbISINO OtTT OF CONTRACTS ABE AsSiaNABLB. 

While rights arising out of a contract cannot be transferred if they are 
coupled wlth llabillties, or if they involve a relation of Personal confidence 
such that the party whose agreement conferred those rights must hâve 
Intended them to be exercised only by hlm In whom he actually conflded, 
It must appear, in order to preclude the transfer of rights arising out of 
a contract, that the relation of perSonal confidence Is Involved In the nature 
of the rights themselves. 

3. CONTEACTS— ReNCNCIATIOK OF — ACTIOIT. 

Where a contracting party gives notice of his Intention not to comply 
wlth the obligation of his contract, the other party may accept this as an 
antieipatory breach, and sue for damages before the time for performance 
arrives. 

4. Same — Damages. 

In such action, the measure of damages Is the différence between the 
price named in the contract and the priée at which it is shown plaintiffs 
could hâve made subcontracts for the delivery of the goods, according 
to their agreement wlth the défendant 

In pursuance of stipulation filed under section 649 of the Revised 
Statutes, this case was tried by the court without the intervention of 
a jury. 

Finding of Facts, 

On August 25, 1893, the firm of Horst Bros., composed of Paul B. G. Horst, 
B. Clemens Horst, and Louis A. Horst, the légal plaintiCfs, entered into four 
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wrltten contracts with John Eoehm, the défendant, of which the foUowing are 
copies: 

"Hop Contract. 

"Mémorandum of agreement made and entered into by and between Hoi'st 
Bros., dolng business in the city of New Yorlî, parties of the first part, and 
John Eoehm, party of the second part, witnesseth that the said parties of the 
first part agrée to sell and deliver to the parties of the second part, and that 
the parties of the second part agrée to purchase, pay for, and receive from the 
parties of the first part, one hundred (100) baies, prime Paciiic coast hops, 
of the crop of 1896. Three and one-half pounds tare to be deducted on each 
baie. Sald hops to be delivered ex dock or store, New York City, and to be paid 
for in net cash, ten days from date of arrivai, at the rate of twenty-two (22) 
cents per pound. Time of shipment: 20 baies each month, March, April, 
May, June, and July, except as hereafter provided. If at any time a différ- 
ence of opinion shall exist regardlng the quality or condition of any hops sub- 
mitted or tendered under this agreement, each party shall sélect an arbitrator, 
to whom the question of the quality and condition shall be submitted, and, 
In case of their disagreement, a third arbitrator shall be selected by the two 
thus chosen, and the décision of the majorlty of the three shall be final; and. 
in case the décision shall be that the hops tendered are not equal to the quality 
above called for, the parties of the flrst part shall, within 30 days after re- 
ceipt of Tpritten notice of such décision, submit samples or tender delivery, 
to the parties of the second part, other hops, in fulflUment of this agreement, 
and parties of the second part agrée to reçoive same. In witness whereof the 
sald parties hâve hereunto set their hands, Phila., this 25th day of August, 1893. 

"Horst Bros. 
"John Roehm." 
"Hop Contract. 

"Mémorandum of agreement made and entered Into by and between Horst 
Bros., doing business in the city of New York, parties of the first part, and 
John Roehm, parties of the second part, wituesses that the said parties of 
the flrst part agrée to sell and deliver to the parties of the second part, and 
that the parties of the second part agrée to purchase, pay for, and receive 
from the party of the first part, one hundred (lOO) baies, prime Pacific coast 
hops, of the crop of 1896. Three and one-half pounds tare to be deducted 
on each baie. Sald hops to be delivered ex dock or store, New York City, and 
to be pald for In net cash, ten days from date of arrivai, at the rate of twenty- 
two (22) cents per pound. Time of shipment: 20 baies each month, Octo- 
ber, November, December, January, and February, except as hereafter pro- 
vided. If at any time a différence of opinion shall exist regarding the quality 
or condition of any hops submitted under this agreement, each party shall 
Select an arbitrator, to whom the question of the quality and condition shall 
be submitted, and, in case of their disagreement, a third arbitrator shall be 
selected by the two thus chosen, and tUe décision of a majority of the three 
shall be final; and, in case the décision shall be that the hops tendered are 
not equal to the quality above called for, the parties of the flrst part shall, 
wlthln 30 days after receipt of wrltten notice of such décision, submit samples 
or tender delivery, to the parties of the second part, other hops, in fulflUment 
of this agreement, and parties of the second pai't agrée to receive the same. 
In witness whereof the said parties hâve hereunto set their hands. Phiiadelphia, 
this 25th day of August, 1893. Horst Bros. 

"John Roehm." 
"Hop Contract. 

"Mémorandum of agreement made and entered into by and between Horst 
Bros., doing business in the city of New York, parties of the first part, and 
John Roehm, parties of the second part, witnesses that the said parties of the 
first part agrée to sell and deliver to the parties of the second part, and that 
the parties of the second part agrée to purchase, pay for, and receive from the 
part}' of the first part, one hundred (100) baies of prime Pacific coast hops. 
of the crop of 1897. Three and one-half pounds tare to be deducted on each 
baie, Sald hops to be delivered ex dock or store, New York City, and to be 
paid for in net. cash ten days from date of arrivai, at the rate of twenty-two 
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(^) cents per pound. Time of shlpment: 20 baies each month, March, Aprll, 
May, June, and July, except as hereafter provided. If at any tlme a différ- 
ence of opinion shall exist regarding the quality or condition of any hops sub- 
mltted or tendered under tliis agreement, eacli party shall seleet an arbitrator, 
to -whom tlie question of the quality and condition shall be submitted, and, 
in case of their disagreement, a third arbitrator shall be selected by the two 
thus ehosen, and the décision of a majority of the three shall be flnal; and, 
in case the décision shaU be that the hops tendered are not equal to the quality 
above ealled for, the parties of the first part shall, within 30 days after receipt 
of written notice of such décision, submit samples or tender delivery, to the 
parties of the second part, othër hops, in fulflUment of this agreement, and 
parties of the second part agrée to receive same. In witness whereof the 
sald parties hâve hereunto set thelr hands, Philadelpbia, this 25th day of 
August, 1893. Horst Bros. 

"John Roehm." 
"Hop Contract. 

"Mémorandum of agreement made and entered into by and between Hbrst 
Bros., doing business in the city of New Toric, parties of the first part, and 
John Roehm, parties of the second part, witnesses that the said parties of the 
first part agrée to sell and delivér to the parties of the second part, and that 
the parties of the second part agrée to purchase, pay for, and receive from 
the party of the first part, one hundred (100) baies, prime Pacific coast hops, 
of the crop of 1897. Three and one-half pounds tare to be deducted on each 
baie. Said hops to be delivered ex dock or store, New York Oity, and to be paid 
for in net cash, ten days from date of arrivai, at the rate of twenty-two (22) 
cents per pound. Time of shipment: 20 baies each month, October, Novem- 
ber, December, January, and February, except as hereafter provided. If at 
any time a différence of opinion shall exist regarding the quaUty or condition 
of any hops submitted or tendered under this agreement, each party shall 
sélect an arbitrator, to whom the question of the quality and condition shall 
be submitted, and, in case of their disagreement, a third arbitrator shall be 
selected by the two thus ehosen, and the décision of a majority of the three 
shall be final; and, in case the décision shall be that the hops tendered are 
not equal to the quality above ealled for, the parties of the first part shall, 
within 30 days after receipt of written notice of such décision, submit samples 
or tender delivery, to the parties of the second part, other hops, in fulflllment 
of this agreement, and parties of the second part agrée to receive same. In 
witness whereof the said parties haVe heyeunto set their hands, Philadelphia, 
this 25th day of August, 1893. Horst Bros. 

"John Roehm." 

The months named in each of thèse contracta, respectively, as "time of 
shipment," must, under thé custom of the trade, be understood as meaning the 
months so named which would follow next after the summer months of the 
year of the crop referred to in the particular contract. On June 23, 1896, the 
firm of Horst Bros, was dissolved, and Paul R. G. Horst assigned to his co- 
partners, E, Clemens Horst and Louis A. Horst, the use plaintiffs, ail the inter- 
est of him, the said Paul R. G. Horst, in the said eontracts. Upon June 23, 
1896, a notice, of which the following Is a copy, was addressed to and received 
by the défendant: 

"June 23, 1896. 

"Dear Sir: We beg to Inform you that the partnership of Horst Brothers 
has been this day dissolved. 

"Respectfully yours, Horst Brothers." 

To this, under date of June 27, 1896, the défendant replied, saying: "• • '■ 
I suppose that your reason for giving me the notice Is on account of the eon- 
tracts which I had with your late firm, * * * which, of course, you can- 
not fulfill. I therefore consider the contracta annulled, and will make other 
arrangements for the purchase of the hops I may need, and you may con- 
sider this as release from liability on your part to comply with the eontracts." 
In answer to this, Horst Bros., in liquidation, addressed a letter to the défend- 
ant, which he duly received, In which It was sald that he had miscohâtrued 
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ihe notice 6f dissolution sent ont to the trade; that Its meanlng was that no 
new contracte would be made and no new business undertaken by the flrm 
of Horst Bros.; and In which It was further stated that, "so far as the flrm 
or business is concemed, the flnn will discharge its obligations, and will try 
to coUect Its claims. It does not asli for any release or discharge, and will 
punctually lire up to ail the contracts which It has made wlth you." This com- 
munication was not replled to. In October, 1896, the first shipment of 20 
baies of hops under the contracts was made, and the involce and bill of lading 
covering that shipment were sent to the défendant, who on October 24, 1896, 
by telegram and letter, aeknowledged recelpt of the bill of lading and biU ot 
particulars, but, upon the ground set up in his letter of June 27, 1896, de- 
clined to recelve the hops. At the tlme of the defendant's refusai to recelve 
the shipment above mentloned the plaintifCs could bave made subcontracts for 
forward delivery, accordlng to the contracts in suit, at the prlce of nine cents 
per pound for "prime Pacific coast hops, of the crop of 1896," and of eleven 
cents per pound for like hops, o£ the crop of 1897; and the différences between 
the priées flxed by the contracts sued on and those above stated, together wlth 
interest on the sum of such différences, from October 24, 1896, to thls date, 
are as foUows: 

Différence between contract prlce, 22 cents per pound, and 9 
cents per pound, on 200 baies, 39,200 pounds. @ 13 cents per 
pound Ç 5,096 00 

DlfCerence between contract price, 22 cents per pound, and 11 
cents per pound, on 200 baies, 39,200 pounds, @ 11 cents per 
pound 4,312 00 

$ 9,408 00 
Interest from October 24, 1896, to January 2T, 1895 710 30 

$10,118 30 

Frank P. Prichard and John A. Garver, for plaintiffs. 
Samuel Dickson and R: O. Moon, for défendant. 

DALLAS, Circuit Judge. 1. The position taken by the défendant 
in his letter of June 27, 1896, and again upon the trial, is untenable. 
His contracts with Horst Bros, were not annulled by the dissolu- 
tion of that flrm, nor by the assignaient of oue partner's interest 
therein to his co-partners. To hold otherwise, it would be neeessary 
to maintain that any dissolution of a commercial partnership, ac- 
companied by a division of its executory contracts, would work their 
extinguishment, and the statement of such a proposition is, I think, 
its sufflcient réfutation. Of course, the other contracting party may, 
notwithstanding dissolution and regardless of the terms thereof, 
hold ail the partners upon a partnership contract; and, on the other 
hand, the contractual rights of the latter continue to be enforceable, 
though only by action (as in this instance), in the name of ail, to the 
use of such àf them as, by agreement among thernselres, may be enti- 
tled to the proceeds of recovery. The judgment in Bank v. Hall, 
101 TJ. S. 43, is not opposed to this view of the law. The conclusion 
there reached was based, primarily and mainly, upon the actual non- 
existence of an asserted contract, and what, at the close of the opin- 
ion, was said respecting "the change of the flrm," who, "if, in fact, 
there were * * * a contract," had been one of the parties to it, 
was unnecessary to the décision. But, aside from this, the facts of 
that case distinguish it from the présent one, and the later décisions 
of the same court, hereafter cited, require that it shall be diatin- 
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guished. Without pausing to point out the détails of their dissimilarity, 
it will sufBce to observe that, in the case referrgd to, the substance 
of the ruling was that a new party could not be imported into the con- 
tract there asserted, whereas, in the case now under considération, 
as already said, the parties are still, both as to liability and right, 
precisely the same as those by whom the contract was originally 
made. "Rights arising out of a contract canhot be transferred if 
they are coupled with liabilities, or if they involve a relation of Per- 
sonal confidence such that the party whose agreement conferred 
those rights must hâve intended them to be exercised only by him 
in whom he actually conflded." This statement of the law was 
adopted by the suprême court in Arkansas Val. Smelting Co. v. 
Belden Min. Co., 127 U. S. 379, 8 Sup. Ct 1308. No statement more 
favorable to the défendant could be made, but the rule it embodies 
cannot avail him. The liability of ail the members of the plaintiff 
flrm continued after dissolution to be precisely what it had been 
before, and there is nothing whatever in the contracts to indicate 
that they "involve a relation of pereonal confidence" between the de- 
fendant and Paul E. G. Horst, the person who assigned to his co- 
partners. It was on the allégation that such confidence existed in 
fact that the défendant based his défense upon this point; and in sup- 
port of this allégation the défendant testified, in gênerai terms, to 
the efifect that he had been influenced, or perhaps induced, to con- 
tract with the plaintiffs, by his reliance upon the judgment and fair 
dealing of Paul E. G. Horst, but the admission of this testimony was 
duly objected to by plaintiiïs' eounsel, and was received subject to 
that objection, and with réservation of judgment upon it. I hâve 
no doubt that it was irrelevant, and consequently I hâve excluded 
it from considération, and hâve made no flnding of fact with référ- 
ence to it. As already indicated, I am of the opinion that "personal 
confidence," to preclude the transfer of rights arising out of contract, 
must be involved in the nature of the rights themselves, so that the 
party whose agreement conferred those rights must hâve intended 
them to be exercised only by him in whom he actually confided. If, 
from the nature of the subject, personal confidence be not implied, 
the fact, if conceded, that the personal participation of one of sev- 
eral contractors in carrying out the contract had been actually relied 
upon would be of no conséquence whatever. Delaware Oo. Oom'rs 
V. Diebold Safe & Lock Co., 133 U. S. 473-488, 10 Sup. Ct. 399. 

2. This case is within the rule laid down in Hochster v. De La 
Tour, 2 El. & Bl. 678, and the other English cases cited in Dingley 
V. 01er, 117 U. S. 502, 6 Sup. Ct. 850. In the case last mentioned 
the suprême court, after remarking that the rule referred to had been 
followed by the courts of several of the states, but had been denied 
by the suprême judicial court of Massachusetts, declined to décide 
whether or not it should be maintained "as applicable to the class 
of cases" to which the one then before it belonged. The facts of 
that case were somewhat peculiar, and it is not quite clear that the 
court's declination to pass upon the applicability of the doctrine of 
Hochster v. De La Tour to it implied a doubt as to the propriety of 
its application in a case so plainly within that doctrine as is that now 
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pr^ented. But, assuming the broad question to hâve been left open 
by the suprême court, I think that upon the prépondérance of author- 
ity, as Well as upon sound reasoning, it must be held that a right of 
action had accrued to the plaintiffs, with respect to ail the contra cts 
in question, at the time this suit was brought. There can be no 
doubt that this would be so under the law of England, and a diversity 
in the law, as administered on the two sides of the Atlantic, con- 
ceming the conséquence to resuit from an absolute répudiation by 
one pàrty of a commercial con tract of this kind, is greatly to be dep- 
recated. Norrington v. Wright, 115 U. S. 206, 6 Sup. Ct. 12. In 
my opinion, the argument of the court in Daniels v. Newton, 114 
Mass. 530, waa well and sufiEiciently answered by Judge Lowell in 
Dingley v. 01er, 11 Fed. 372. What is there said need not be re- 
peated at length, but I mày remark that I concur with that learned 
judge in thinking that the several state décisions cited by him (to 
which others might be added), as in conflict with Daniels v. Newton, 
are "fouhded in good sensé, and rest on strong grounds of conven- 
ience, however diflQcult it may be to reconcile them with the strictest 
logic." Since the décision of Dingley v. 01er, the circuit court of 
appeals for the Sixth circuit has, in two cases (in both of which 
Dingley v. 01er was cited), stated the law to be that, "where a con- 
tracting party gives notice of his intention not to comply with the 
obligation of his contract, the other party may accept this as an 
anticipatory breach of the contract, and sue for damages, without 
waiting until the time mentioned for the completion and fulflllment 
of the contract by its terms. * * *" Brewing Co. v. Bullock, 8 
0. 0. A. 14, 59 Fed. 87; Lumber Oo. v. Alley, 43 U. S. App. 175, 19 
0. 0. A. 599, and 73 Fed. 603. In the absence of any controlling 
solution of the question by the suprême court, I do not hesitate to 
adopt this statement, supported, as it is, by the judgment of Judge 
Lowell, in Dingley v. Oler, as well as by the English authorities, 
and by the judgments of the courts of several of the states. 

3. On behalf of the défendant it has been contended that "as- 
suming that the action can be maintained, the measure of damages 
must be restricted to the loss, if any, upon the deliveries which 
should hâve been made prior to the bringing of the suit." I cannot 
yield assent to this proposition. It conflicts with the principle that 
the measure of damages in every case must be such as, when applied, 
will resuit in ascertainment of the sum necessary to make good the 
entire loss sustained by reason of the act or default which coustitutes 
the cause of action. The plaintiffs were, by the act of the défendant, 
prevented from making the deliveries called for by the contracts. 
It is this anticipatory déniai and obstruction of the right to deliver, 
not a tender and refusai, which is the ground of suit, and the meas- 
ure which might otherwise hâve been applicable is therefore wholly 
inappropriate. The law of damages is not comprised in a set of ar- 
bitrary rules. Where a contract has been broken or a wrong has 
been committed, compensation must be made. This is the underly- 
ing principle, and any standard or measure which does not accord 
with it cannot be applied, but some other, which is fairly compensa- 
tory to the one party, and not unjust to the other, must be resorted 
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to. Carroll-Porter Boiler & Tank Co. v. Columbus Mach. Co., 3 U. 
S. App. 633, 5 G. G. A. 190, and 55 Fed. 451. In this case the plain- 
tiffs hâve shown that they could hâve made subcontracts for the 
delivery of the hops, according to their contracts with the défend- 
ant; and, whatever might be the rule in a case in which this could 
not be shown, I am of opinion that where, as in this instance, that 
fact appears, the différence between the price at which such subcon- 
tracts could hâve been obtained and the price named in the contracts 
between the parties is manifestly the amount of the loss actually 
suffered, and therefore must be the correct measure of the damages 
recoverable. Hinckley v. Steel Go., 121 U. S. 264, 7 Sup. Gt. 875; 
Mining Co. v. Humble, 153 U. S. 549, 14 Sup. Ot. 876. There was 
some variance in the évidence respecting the price at which subcon- 
tracts could hâve been obtained. The évidence on behalf of the 
plaintiffs was that on October 24, 1896, the price for the crop of 1896 
would hâve been 1^ cents par pound, and for the crop of 1897 9J 
cents per pound. But the évidence for the défendant tended to show, 
as to each crop, that the price would hâve been greater. In my 
ândings of fact I hâve not accepted the extrême position of either 
side. I do not think I would hâve been justified in relying whoUy 
upon any part of the évidence, and my conclusion was arrived at 
after caref uUy considering the whole of it, and giving to every portion 
of it the weight to which I believed it to be entitled. I hâve had in 
mind the right of the plaintiffs to compensation, but hâve also been 
especially solicitous to avoid doing injustice to the défendant. It is 
ordered that judgment be entered, as of this date, in favor of the plain- 
tifEs, and against the défendant, in the sum of $10,118.30, 



HIBBERD v. SLACK. 

(Circuit Court, S. D. California. December 6, 1897.) 

No. 696. 

1. Public Lands — Indemnitt School Lands— Fobbbt RESEnvATroNS. 

Rev. St. §§ 2275, 2276, as amended by Act Feb. 28, 1891, do not autliorlze 
a State to sélect indemnity lands in lieu of scliool lands wlilch, after they 
iiave been surveyed and the title bas thereby become vested in the state, 
are Included within the exterior boundarles of a forest réservation. 

2. Samb— ScHOOii Lands Within Limits dp Réservation. 

School lands the title to which has vested in a state by their survey are 
not thereafter subject to the disposai of congress, and, although included 
within the limits of a forest réservation, they are not a part of such réser- 
vation. 
8. 8amb— CoNSTiîucTiON OF Statute. 

Act Feb. 28, 1891, amending Rev. St. §§ 2275, 2276, does not contemplate 
an exchange of lands between a state and the United States, but only in- 
demnity for loss to a state by reason of lands to which it is entitled being 
disposed of by the United States. 

Action by I. Norris Hibberd against E. S. Slack. 

Geo. E. Bâtes, for plaintifE. 

Naphtaly, Freidenrich & Ackerman, for défendant. 



572 84 FEDERAL REPORTER. 

WELLBOEN, District Judge. This is an action of ejectment, for 
tbe recoTery of the fractional S, W. i of section 30, in township 6 
N., of range 10 W., San Bernardino meridian, in Los Angeles county, 
Cal. The complaint allèges that on the 26th day of May, 1893, the 
surveyor gênerai of California, acting as gênerai agent of said state, 
and under authority of the act of congress of Pehruary 28, 1891, en- 
titled "An act to amend sections twenty-two hundred and seventy- 
five and twenty-two hundred and seyenty-six of the Eevised Statutes 
of the United States, providing for the sélection of lands for educa- 
tional purposes in lieu of those appropriated for other purposes" (26 
Stat. 796; 1 Supp. Rev. St. [2d Ed.] p. 898), selected said fractional 
quarter section, in lieu of certain sixteenth and thirty-sixth sections 
of school lands, which had been included within the limits of forest 
réservations. created by order of the président of the United States, 
under authority conferred upon him by the twenty-fourth section 
of the act of congress of March 3, 1891 (26 Stat. 1095) ; that this 
sélection was accepted by the commissioner of the gênerai land ofQce, 
under his interprétation of the aforesaid act of congress of February 
28, 1891; that on the 14th day of February, 1895, one Anders Pater- 
son purchased said land from said state, and thereafter, for a valn- 
able considération, sold and assigned his certificate of purchase to 
plaintiff, who is now the owner thereof ; that on April 17, 1896, de- 
fendant, without authority of plaintiff, and against his will, took, and 
continues to hold, possession of said land, and excluded, and now 
excludes, plaintiff therefrom. The answer does not controvert the 
foregoing facts, but dénies that said facts make plaintiff the owner 
of the land, or entitle him to the possession of the same. In the 
answer, the further défense is set up that two of the school sections, 
which were the basis of the sélections of the lands sued for, were 
surveyed by the United States, before they were included within the 
forest réservations, and that the title to said sections thereupon be- 
came, and still remain, vested in the state of California. Plaintiff 
demurs to the answer, on the ground that the same does not state 
facts suÊQcient to constitute a défense to the action. Thèse plead- 
ings raise the following question of law, to wit: Is the state of 
California entitled to sélect other lands, in lieu of the sixteenth and 
thirty-sixth sections of school lands, situated within the exterior 
boundaries of a public réservation, where said sections were sur- 
veyed, and became the property of the state, prior to the date when 
the réservation was created? 

The aforesaid act of February 28, 1891, as indicated by its title, 
is simply amendatory of sections 2275 and 2276 of the Revised Stat- 
utes of the United States, which sections, thus amended, are as fol- 
lows: 

" 'Sec. 2275. Where settlements wlth a vlew to pre-emption or homeatead 
hâve been, or shall hereafter be made, before the survey In the fleld, which are 
found to hâve been made on sections sixteen and thirty-six, those sections shaU 
be subject to the claims of such settlers; and if such sections, or either of them, 
hâve been or shall be granted, reserved, or pledged for the use of schools or 
collèges in the state or territory In which they lie, other lands of equal acreage 
are hereby appropriated and granted, and may be selected by said state or ter- 
ritory, in lieu of such as may be thus taken by pre-emption or homestead set^ 
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tiers. And other lands qt equal acreage are aiso hereby appropriated and 
granted, and may be selected by said state or territory where sections sixteen 
or thlrty-six are minerai land, or are included wlthin any Indian, military, or 
other réservation, or are otherwise disposed of by the United States: Provlded, 
where any state is entltled to said sections sixteen and thirty-slx, or where 
said sections are reserved to any territory, notwithstanding the same may be 
minerai land or embraced withln a military, Indian, or other réservation, the 
sélection of such lands in lieu thereof, by said state or territory, shall be a 
waiver of its right to said sections. And other lands of equal acreage are also 
hereby appropriated and granted, and may be selected by said state or terri- 
tory to compensate deficiencies for school purposes, where sections sixteen or 
thlrty-six are fractional in quantity, or where one or both are wanting by rea- 
son of the township being fractional, or from any natural cause whatever.' 
And It shall be the duty of the secretary of the interior, without awaiting the 
extension of the public surveys, to ascertain and détermine, by protraction or 
otherwise, the number of townships that will be included within such Indian, 
military, or other réservations, and thereupon the state or territory shall be 
entitled to sélect indemnity lands to the extent of two sections for each of said 
townships, in lieu of sections sixteen and thirty-six therein; but such sélections 
may not be made within the boundaries of said réservations: Provided, how- 
ever, that nothing herein contained shall prevent any state or territory from 
awaiting the extinguishment of any such military, Indian, or other réservation 
and the restoration of the lands thereto embraced to the public domain and 
then taking the sections sixteen and thirty-six in place therein; but nothing in 
thls proviso shall be construed as conferring any right not now existing. 

" 'Sec. 2276. That the lands appropriated by the preceding section shall 
be selected from any unappropriated, surveyed public lands, not minerai in 
character, within the state or territory where such losses or deficiencies of 
school sections occur; and where the sélections are to compensate for de- 
ficiencies of school lands in fractional townships, such sélections shall be made 
In accordance with the foUowing principles of adjustment, to wit: For each 
township, or fractional township, containing a greater quantity of land than 
three-quarters of an entire township, one section; for a fractional township. 
containing a greater quantity of land than one-half, and not more than three- 
quarters of a township, three-quarters of a section; for a fractional township. 
containing a greater quantity of land than one-quarter, and not more than one- 
half of a township, one-half section; and for a fractional township, containing 
a greater quantity of land than one entire section, and not more than one-quar- 
ter of a township one-quarter section of land: Provided. that the states or ter- 
ritories whlch are, or shall be entitled to both the sixteenth and thirty-sixth 
sections In place, shall hâve the right to sélect double the amounts named, to 
compensate for deficiencies of school land in fractional townships.' " 

1 Supp. Eev. St. (2d Ed.) p. 808. 

Plaintiff contends that said act of February 28, 1891, so far as 
concerns the appropriation to and sélection by a state of lands of 
equal acreage, in lieu of sections 16 and 36, included within a reser 
vation, provides for two things: First, indemnity to said state for 
such of said sections as, before their surveys in the field, are included 
within a réservation, and thereby lost to the state; second, a plan 
by which the state may transfer or relinquish sections 16 and 36, 
after its ownership has become absolute by surveys in the fleld, to 
the United States, and obtain therefor other lands of equal acreage, 
where, subséquent to such surveys, a réservation has been created, 
whose exterior boundaries include said sections; thi,. plan being, 
not a grant of lieu lands to compensate losses in school sections, but 
an exchange between the fédéral and state governments of lands 
which belong, respectively, to each. Défendant concèdes the indem- 
nity feature, as I hâve above distinguished it, of the act, but dénies 
that said act gives to the state the right to sélect lands of equal acre- 
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âge with the school sections, where the latter are included within the 
exterior boundaries of a réservation, subséquent to their survey in 
the fleld; that is, dénies that the act provides for any exchange of 
lands between the fédéral .and state governments. In a décision 
dated December 27, 1894, the then secretary of the interior, Hon. 
Hoke Smith, decided the précise question hère involved adversely 
to plaintifl's contention. In re California, 19 Land Dec. Dep. Int. 
585. Principles, however, contrary to those upon which that déci- 
sion was based, hâve been subsequently applied, by the présent sec- 
retary of the interior, in a décision bearing date January 8, 1897. 

My opinion, after a careful considération of the subject, is that 
plaintiff's construction of the act of February 28, 1891, so far as re- 
lates to an exchange of lands, cannot be maintained, although the 
reasons which hâve led me to this conclusion are différent from those 
on which Secretary Smith rested his décision. In order to déter- 
mine the question hère involved, référence, of course, should be had 
flrst to the language of the act itself; and, if the intention of con- 
gress is clearly manifest therefrom, such intention will be enforced. 
Extrinsic aids to construction are décisive only where the language 
of a statute is obscure or ambiguous. To this effect, it bas been 
well said : 

"The cardinal ruie of ail statutory construction is that the meaning and In- 
tention of the législature are to be sought for. This meaning and intention are 
to be sought, flrst of ail, in the statute itself ,— in the words which the législature 
has chosen to express Its purpose. If thèse words convey a definlte, clear, and 
sensible meaning, that must be accepted as the meaning of the législature; and 
it is not permissible to vary It, or départ from It, by reason of any considérations 
found outside the statute, or based on mère conjecture. In such case there 
is no room for construction. But if the words of the law are not intelligible, 
if there arises a substantlal doubt as to thelr meaning or application, or if there 
Is ambiguity on the face of the statute, then the endeavor must be made to 
aseertain the true meaning and Intent of the législature. And to this end, flrst 
of ail, the intringic alds for the interprétation of the statute are to be resorted 
to. It should be read and construed as a whole. Its various parts. should be 
eompared. Each doubtful word or phrase Is to be read In the llght of the con- 
text. The interprétation clause, if there is any, should be examined to see if 
it deflnes or explains the ambiguous part; and llght may be sought from the 
title of the act, the preamble, and even the headings of the chapters and sec- 
tions. But if thèse intrlnsic aids are exhausted without success, If there still 
remains a substantlal doubt or ambiguity, then recourse may be had to ex- 
traneous facts, considérations, and means of explanatlon, always with the same 
objeet, to flnd out the real meaning of the législature." Black, Interp. Laws, 
pp. 196, 197. 

In construing the act of February 28, 1891, there are certain well- 
established principles of law, applicable to school sections, which 
should be constantly borne in mind, as follows: First. Title to a 
school section, if unincumbered at date of survey, then vests abso- 
lutely in the state. Cooper v. Eoberts, 18 How. 173; Heydenfeldt 
V. Mining Co., 93 U. S. 634. And this is the principle recognized and 
acted upon by the depailment of the interior. In re Colorado, 6 
Land Dec. Dep. Int. 412 ; In re Virginia Lode, 7 Land Dec. Dep. Int. 
459; In re Miner, 9 Land Dec. Dep. Int. 408; Pereira v. Jacks, 15 
Land Dec. Dep. Int. 273. After title has thus vested, the section is 
not subject to any further législation by congress. Therefore the 
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school sections which -were the bases of the sélections of the lands 
sued for in the case at bar, althougb situated within the limits of 
forest réservations, are not parts of such réservations. Wilcox v. 
Jackson, 13 Pet. 513; Railroad Go. v. Whitney, 132 U. S. 357, 10 
Sup. et. 112. Second. Until the surveys in the field of the school 
sections, to wit, 16 and 36, the United States has full power of dis- 
position over them ; and, by the exercise of this power, said sections 
may be lost to the state. Hence, and through varions enactments 
of congress, has arisen the law of indemnity, whose cardinal doctrine 
is compensation for loss. Thus, it has been said, "the principle upon 
which indemnity is given to a state is for a loss. It is not given 
for that which the state has alreadv received." Poisal v. Fitzgerald, 
15 Land Dec. Dep. Int. 19. ' 

Plaintiff concèdes, in his brief, that up to the act of Pebruary 28, 
1891, compensation for loss was the only theory on which a state 
could acquire other lands in lieu of school sections, but contends 
that said act introduced a new arrangement, — "a statutory expédi- 
ent," — for an exchange of properties between the United States and 
a state, whereby the former could reacquire sections 16 and 36 after 
they had vested in the state; such expédient beingjiot only "novel," 
but "contrary to the old maxim of indemnity law that indemnity is 
not allowed except for losses." In order that plaintiff's construction 
of said act may be clearly uriderstood, I quote from his brief, as fol- 
lows: 

"The concluding sentence of the passage above quoted, from the décision of 
which revlew is aslsed, holds that the sections in question are not proper bases 
for indemnity, because they are not talien from the state; and in other passages 
it seems to be the understânding of the secretary that the state officers regard 
the inclusion of the sections within the réservation as an appropriation of them 
by the fédéral government, and ask for indemnity on the theory that the 
statutory exehange is forced upon the state. The real theory of those officers, 
on the contrary, is that the acceptance of indemnity for thèse sections is left 
entirely in the option of the state, and the exchange is not, and could not be, 
imposed upon them. And, so far as concerns the objection that the sections 
are not appropriated by the réservation, it is insisted on the part of the state 
that this is the essence of the new indemnity grant made by the act of 1891, 
and that the indemnity now elaimed difEers from ail previous allowances of 
Indemnity precisely in this fact: that it is not conditioned upon an antécédent 
loss or failure of the school grant, but Is based upon a voluntary rétrocession 
to the United States of lands to which the state has acquired title. 

"It is elaimed on behalf of the state that the school clause of the act of 
February 28, 1891, is intended to enable the United States to résume title to 
those surveyed school sections which are included within the forest réserva- 
tions; and, to this end, Indemnity Is offered to the state, as an inducement to 
the surrender of her title in those sections, and the sélection of indemnity is 
prescribed as a means and method of efCecting such surrender. The motive 
which induced the United States to propose such an exchange of lands is suf- 
ficiently obvions. Thèse forest réservations are established for the purpose 
of preserving the timber upon large areas of public land, and, to that end, it 
was, and is, pre-eminently désirable to ellminate from the reserved bodies the 
title of the state to the Interspersed school sections. The exp^iency— one 
might say the necessity— of mailing the réservation a solid body of land, and 
the inconvenlence— the actual péril— to the success of the forestry policy In- 
volved In allowing those sections to break the integrlty of the réservation, 
hâve been urged in previous arguments. There is an injustice to the state 
in surroundlng the sections with large tracts of land permanently and designed- 
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ly withdrawn fronj settlementi and the isolation of her lands must materially 
Impair, théir value. ♦ • * 

"The irrésistible conclusion Is that the minerai lands and the sections in 
réservations, which are mentioned in the proviso, are In the same case; that 
both classes are lands included in the school grftnt, and vested in the state by 
survey; and that for such lands the United States proposes an exchahge of 
title. That this is a novel provision, and perhaps an unexpected one, is 
readily conceded; and It is believed that the novelty of the statutory expédient 
maljes thegreatest difflculty in giving the proper construction to the act We 
approach this enactment with strong preconeeptions as to the nature of in- 
demnity and the conditions of its allowance. The indemnity aets form a séries 
beginning with the admission of Ohio, in 1802, and through many years the 
enactments of that character were substantially homogeneous in nature. The 
law of indemnity had in 1891 crystallized into a body of prlnciples which were 
flrmly estaWishéd by long use, and had become almost vénérable by their 
âge. The more thoroughly one has studied this branch of the law, the more 
likely onels to be prepossessed agalnst interprétations which involve contra- 
vention of suçh principles. The cardinal objection to the construction of the 
act of 1891 hereln proposed is that it Is contrary to the old maxim of Indemnity 
law, — that Indemnity is not allowed except for losseS. Prior to, that act no 
statute of gênerai application had ever authorized a state to take indemnity 
in lieu of land which actually became vested in the state under the school 
grant. Lieu lands were givëri.'only for deficiencies in school sections, and no 
gênerai provision existed for the exchange of such lands for public lands of 
the United States." 

It may be well to state hère that the preceding quotations, which 
I hâve referred to as parts of plaintiff's brief, are from an argument 
by C. A. Keigwin, Esq., of Washington, D. C, attorney for the state 
of California, on motion for a review of the décision of the secretary 
of the interior first above mentioned, and which argument plaintiff 
has appended to his brief, with the comment that it fuUy covers the 
points at issue herein. As a matter of convenience, such further réf- 
érences to that argument as may occur in this opinion will, like those 
above, be made to it as a part of plaintifE's brief. 

Having thus stated plaintiff's contention, I will now assign the rea- 
sons why I am unable to concur therein. 

1. The phraseology of the clause from which plaintiff dérives the 
plan for an exchange of lands between the United States and the sev- 
eral states owning school sections cannot be fairly construed as mak- 
ing such an arrangement. This clause is as follows: 

"And other lands of equal acreage are also hereby appropriated and granted, 
and may be selected by sald state or terrltory where sections sixteen and thirty- 
six are minerai land, or are included within any Indian, military, or other réser- 
vation, or are otherwise disposed of by the United States: Provided, where any 
state is entitled to sections sixteen and thirty-six, or where said sections are 
reserved to any terrltory, notwithstanding the same may be minerai land or 
embraced within a military, Indian, or other réservation, the sélection of such 
lands In lieu thereof, by said state or terrltory, shall be a walver of its right to 
said sections." 

The pivotai word of this clause is "included," and, to my mind, it 
refers, when read in the light of its immédiate context, to those school 
sections -v^hich are constituent parts of a réservation, but not to 
those which, although shut in by its outer Unes, are distinct from 
the réservation. This interprétation plaintifE combats, as follows: 
"The word 'include' has two meanings. The flrst, which accorda with its 
etymology, from 'claudere,' to shut, is 'to confine within; to shut up; to hold,— 
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as, the Shell of a nut Includes the kernel; a pearl Is Jncluded In a shell." 
Webster's Dlctlonary. The second, and derivative, meaning, is 'to compre- 
hend; as, a genus the species, the whole a part.' In order to make this enact- 
ment applicable only to unsurveyed sections, we must Interpret the word 'In- 
cluded' as meaning incorporated Into the réservation, so as to form a constit- 
uent part of it. But this, as before remarked, is only a secondary and de- 
rivative meaning of the word. The primary sensé implies a shutting in, the 
thing inciuded being distinct from that which includes. The verb 'claudo' la 
habitually used in the classics in connection with the confinement of prisoners. 
'Mare clausum' is a sea shut in by land, the sea being distinct from the in- 
cluding médium. And in this, its original sensé, the word is presumably used, 
rather than in that secondary sensé, which conveys the purely adventitlous 
idea of incorporation and assimilation. Thèse surveyed sections are certainly 
inciuded in the réservation, hemmed in, embraced, surrounded, shut off, and 
segregated by the cireumjacent réservation. It would be too much to say that 
such sections are not inciuded, because they are not made part of the réser- 
vation. It is true that the word 'inciuded' is broad enough to cover both classes 
of school lands,— the unsurveyed, which are inciuded by being merged in the 
mass of unsurveyed lands; and the surveyed, which are inciuded by being 
shut off and loeked in by surrounding lands of différent character. But the 
word can be applied to the former class only by an extension of its original 
meaning, whlle it must certainly apply to the latter class, because that class is 
wlthin its primary, literal, and-strlctest sensé." 

Œïe infirmity of this argument is its failure to consider that wheth- 
er the word "include" is used in its primary or derivative sensé dé- 
pends largely, in many cases, as in the présent, upon the immédiate 
context; that is, the subject and object of the verb. This is illus- 
trated with uncommon clearness by the very example which plain- 
tifl quotes: "The shell of a nut includes the kernel." Webster de- 
fines a nut to be "the fruit of certain trees and shrubs, consisting of 
a hard shell inclosing a kernel." Thus, it appears that the word 
"shell," in the expression, "The shell of a nut includes the kernel," 
indicates with certainty that the verb "includes" has its primary 
meaning, namelj, "to confine within, to shut up," etc. Suppose. 
however, that the expression were, "The nut includes the kernel." 
There, obviously, the verb "includes" would hâve its secondary sig- 
nification, and imply that the kernel was a part of the nut. 

Now, if the act of February 28, 1891, had provided that indem- 
nity should be granted where the "exterior boundaries" of a réserva- 
tion inciuded sections 16 and 36, we might well conclude, unless 
there was something else in the statute to the contrary, that "in- 
ciuded" was used in its primary sensé; that is, "to confine within, to 
shut up, to hold." But the language of the act is that indemnity is 
granted where a "réservation" includes the school sections, or, rather, 
in the exact words of the statute, "where sections sixteen and thirty- 
six are * * * inciuded within any • * • réservation." 
The word "réservation" shows that the word "inciuded" is used in 
the secondary sensé, as deflned by Webster, — "to comprehend; as, a 
genus the species, the whole a part," etc. 

Plaintiff, in his brief, seeks to fortify his position as to the mean- 
ing of the word "include," as follows : 

"Taking up next the proviso which accompanies this grant of indemnity, 

there can be no possible doubt as to its meaning. The language is: 'Provided, 

where any stateols entitled to said sections sixteen or thirty-slx, or where said 

sections are reserved to any territory, notwithstandlng the same may be min- 

84 P.— 37 
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érâlland=or embraced wîthln a mlUtary, Indian, or other réservation, the se- 
lection of such larids In lieu thereof , by said state or terrltory, shall be a waiver 
of its right to said sections.' The flrst remark to be made upon this provlso 
Is that the word 'embraced' is used In place of the word 'included,' and is mani- 
festly Intended as a synonym, and to designate the same lands, or a part of 
the sartie lands. Whatever ambiguity might be (ound in the word 'included,' 
the Word 'embraced' can mean only lands within the réservation, and not 
formlng part of It. Though like may include like, the thlng embraced ia 
necessarlly somethlng différent and distinct from that whlch embraces. It 
may be granted that a réservation Includes reserved lands, but it could scarcely 
be said that a réservation embraces its constituent parts. The dullest sensé 
understands that lands embraced in a réservation are distinct from the re- 
served lands which embrace them. If lands included within a réservation 
may be unsurveyed school lands absorbed in the réservation, the lands em- 
braced In a réservation must be school sections, which cannot be absorbed, but 
retain their Identity, and remain distinct from the embracing body." 

Plaintiff is manifestly right in assuming that the word "embraced" 
is a synonym of "included." I cannot agrée with him, however, as 
to the meaning he attaches to the word "embraced." As deflned by 
lexicographers, and as commoniy used, it has, among others, the 
two meanings already ascribed to the word "include." Webster, for 
instance, deflnes the word "embrace" thus : 

"(3) To enclrclè; to encompass; to surround or inclose. • • • 
"(4) To Include as parts of a whole, or as subordinate divisions of a part; to 
comprehend,— as, natural philosophy embraces many sciences." 

As I hâve already said, with référence to the word "include," in 
order to détermine in which one of its meanings the word "embrace" 
is used, an ordinarily safe criterion is the immédiate context of the 
word. And hère, as with the word "included," the statute speaks of 
the school sections "embraced" within a "réservation," not within the 
"exterior boundaries" of a réservation. 

It is a somewhat striking coïncidence that congress itself has used 
this word "embraced," and with référence to grants of school sec- 
tions, in a sensé directly opposite to that insisted upon by plaintiff, 
and conformable to the latter of the above définitions. The act of 
Pebruary 22, 1889, for the admission into the Union of the two Da- 
kotas, Montana, and Washington, granted to those states, for school 
purposes, sections 16 and 36, with the foUowing proviso, in section 
10 of said act: 

"Provided, that the sixteenth and thlrty-slxth sections embraced in perma- 
nent réservations for national purposes shall not, at any time, be subject to the 
grants nor to the indemnity provisions of this act, nor shall any lands em- 
braced In Indian, military, or other réservations of any cbaracter be subject 
to the grants or to the indemnity provisions of this act untll the réservation 
shall hâve been extinguished and such lands restored to, and become a part of, 
the public domain." 25 Stat. 679. 

It is obvions, that, in the proviso just quoted, the word "embraced" 
refers only to such lands as form constituent parts of the réserva- 
tions. 

Plaintiff takes no further notice of the words. "otherwise disposed 
of," which occur in the granting clause now under considération, 
than to say that they are immaterial to his argument. With this 
statement I am unable to agrée. Said words refer to that part of 
the sentence which immediately précèdes them, "or are included 
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within any Indian, military, or other réservation," and seem to imply 
that the inclusion within a reserration therein specified is such an 
inclusion as is a disposition of the land by the United States, whieh 
disposition, as conceded and before stated, could not be effected 
where the lands were surveyed before the réservation was created. 

Plaintiff further insists that the word "entitled," as used in the 
proviso to the grant in question, means "having title," and that, as 
the State never acquired complète title until after survey, said pro- 
viso must refer to surveyed lands. This contention, I think, is not 
well taken. "Entitled" does not, ordinarily, hâve the meaning 
which plaintiff ascribes to it. When used to express the idea of 
ownership, it does not signify complète ownership, but merely a 
daim or right thereto. Thus, Webster defines the word: 

"(2) To give a claim to; to qualîfy for, with a direct object of the person, 
and a remote object of the thlng; to furnlsh with grounds for seelcing,— as, 
an officer's talents entltle him to command. Burlte." 

"Entitled," therefore, refers to the inchoate claiin before, rather 
than the absolute ownership after, survey. This interprétation is 
confirmed by the last clause of the sentence, "The sélection of such 
lands in lieu thereof by said state or territory shall be a waiver of 
its right to said sections." This phraseology is not such as is com- 
monly employed to designate the transfer or conveyance of a com- 
plète title to real estate. Indeed, it would be a striking anomaly to 
speak of a waiver of right to land, where it was intended to convey 
the. idea of a transfer of absolute ownership. Moreover, the occa- 
sion of the proviso now under considération, I think, is to be found 
in the next proviso to the act, which gives fo or recognizes in any 
state or territory the right to await the extinguishment of the réser- 
vation, and to then take sections 16 and 36 in place; and this is the 
right which the state waives by selecting lieu lands. 

2. Another unanswerable objection to plaintifl's construction of 
the act of Pebruary 28, 1891, is to be found in that part of said act 
which amenda section 2276 of the Eevised Statutes. It will be re- 
membered that plaintiff, in his brief, concèdes that the construction 
which he places upon the act of 1891 is "oontrary to the old maxim 
of indemnity law, — ^that indemnity is not allowed except for losses." 
From this concession it foUows, necessarily, that, if there is any 
clause in the act which shows clearly that it is not contrary to the 
"old maxim of indemnity law," then plaintiff's construction of the 
act is inadmissible. The act contains just such a clause, namely, 
the first clause of the ârst sentence of section 2276, as foUows: 

"That the lands appropriated by the preceding section shall be selected from 
any unappropriated, surveyed publie lands, not minerai in character, within 
the state or territory where such losses or deficiencies of achool sections occur." 

The clause just quoted is new matter, introduced into the section 
by the very act which plaintiff claims is contrary to the old maxim, 
"that indemnity is not allowed except for losses"; and yet this 
clause, by an implication as irrésistible as if the fact had been ex- 
pressly affirmed, déclares that the grants and appropriations of lands 
made by the act are limited to cases where there are "losses or defl- 
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ciencies of school sections." Thèse qualifying words, I repeat, are 
a part of the same act which makes the grants and appropriations 
of indemnity lands, and show unquestionably that the législative 
intent was to limit said grants and appropriations to cases where 
the school sections were lost to the state, either in whole or in part. 

The case of Johnston v. Morris, 19 C. G. A. 229, 72 Fed. 890, cited 
by plaintiff, so far from being favorable to, is strongly against, his 
contention, for Judge Morrow evidently had prominently in view, in 
connection with the act of February 28, 1891, the maxim above 
stated, "that indemnity is not allowed except for losses." At page 
895 of 72 Fed., and page 234, 19 C. C. A., discussing the décision of 
the secretary of the interior, Judge Morrow says : 

"The secretary held that Oallfornia took her school grant under section 6 
of the act of March 3, 1853^ £^nd section 6 of the act of July 27, ISGG; and that 
the indemnity provision of section 2275 of the Eevised Statutes, as amended, 
was not applicable to sélections made by the state in lieu of the swamp land 
lost from the school land grant, on the ground that it would be giving to the 
state an indemnity for a class of lands already donated to the state; and that 
the prineiple upon which indemnity is given to the state is for a loss, and 
not for that which the state bas already received. This is a clear and forcible 
statement of the reason why the state is not entitled to make her indemnity 
sélections for school lands which it had already received as swamp lands, but 
this reason does not apply to losses from the school grant by reason of sections 
sixteen and thirty-six being minerai lands. Where such sections are found to 
be minerai lands, there is an absolute loss of such lands to the state, and, to 
that extent, a clear and unconditional diminution of the school land grant." 

Judge Morrow also quotes with approval, as showing the purpose 
of said act, from a report of the committee on public lands of the 
house of représentatives, as foUows: 

"In the administration of the law, it has been found by the land department 
that the statute does not meet a variety of conditions, whereby the states and 
territories suflCer loss of thèse sections, without adéquate provision for indem- 
nity sélection in lieu thereof. Spécial laws hâve been enacted in a few In- 
stances to cover, in part, thèse defects with respect to particular states or ter- 
ritories; but, as the school grant is in tend ed to hâve equal opération and equal 
benefit in ail the public land states and territories, it is obvious the gênerai 
law should meet the situation, and partiality or favor be thereby excluded. 
* * * The Mil now framed will cure ail inequaiities in législation; place 
the states and territories in a position where the school grant can be applied 
to good lands, and largest measure pf benefit to the school funds be thereby 
secured." 22 Gong. Bec. p. 3465. 

While the language of the act of February 28, 1891, is not so ob- 
scure nor ambiguous as to require extrinsic aids in its interprétation, 
it can but be observed that the above quotation accords fuUy with 
the construction which I hâve placed upon the language of said act ; 
indeed, is virtually a contemporaneous statement by congress, speak- 
ing through its appropriate committee, of an intention to provide, 
through said act, for ail states and territories having grants of school 
sections a uniform and gênerai System of indemnity, whereby losses 
of any such sections might be compensated. 

The considérations of public policy which hâve been earnestly 
pressed by plaintiff, namely, that the growth and security of timber 
upon the large areas of public land included within forest réserva- 
tions would be promoted by extinguishing state titles to interspersed 
school sections, thus making the réservations solid bodies of land. 
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and aiso that the states would be benefited by sélections of other 
lands in lieu of their schodl sections surrounded by large tracts of 
land permanently withdrawn from settlement, would, it may be 
conceded, if the act of Pebruary 28, 1891, was itself ambiguous, point 
with some force to a législative purpose in harmony with such con- 
sidérations. Since the act, however, déclares unmistakably, as 
above shown, a contrary intent, courts are not at liberty to disregard, 
because of any extraneous matters, the meaning thus declared. Be- 
sides, plaintifl himself, in a supplementary brief, filed October 18, 
1897, and as conflrmatory of his theory, has called attention to an 
act of congress, which act, to my mind, indicates that the United 
States has never entered upon any gênerai policy for extinguishing 
state and private ownership of school sections situated within the 
limits of forest réservations. The act referred to is one approved 
June 4, 1897, entitled "An act making appropriations for sundry civil 
espenses of the government for the fiscal year ending June thirtietb, 
eighteen hundred and ninety-eight, and for other purposes," and the 
particular provision relied on by plaintifE is as f oUows : 

"That in cases in whicti a tract covered by an unperfected bona flde daim 
or by a patent is included within the limits of a public forest réservation, the 
settler or owner thereof may, if he desires to do so, relinqulsh the tract to the 
fcovernment, and may sélect in lieu thereof a tract of vacant land open to set- 
tlement not exceeding in area the tract covered by his claim or patent; and no 
charge shall be made in such cases for making the entry of record or issuing 
the patent to cover the tract selected: Provided, further, that in cases of un- 
perfected daims the requlrements of the laws respecting settlement, résidence, 
împrovements, and so forth, are complied with on the new daims, crédit belng 
allowed for the time spent on the relinquished daims." 30 Stat. 36. 

This provision unquestionably makes an arrangement for exchan- 
ges of lands between the United States and settlers thereon ; and it 
is noticeable that the phraseology is well adapted to the end in view, 
and strikingly différent from that used in the act of Fébruary 28, 
1891. In the provision just quoted, the land upon vehich it opérâtes 
is described, not as being included within a réservation, but within 
the limits of a réservation. Again, the effect of the exchange is 
referred to, not as a "waiver" of the settler's right to the land, which 
the United States reacquires, but the words are, "The settler or owner 
may, if he desires to do so, relinqulsh the tract to the government," 
etc. In the provision just quoted, the phraseology is precisely suited 
to the arrangement contemplated, namely, an exchange of lands; 
while the language of the act of Fébruary 28, 1891, is wholly inapt 
for such a purpose. Moreover, careful study of the provision last 
quoted, in connection with other parts of the same act, leads me to 
believe that said provision was designed, not in furtherance of any 
such gênerai policy as that insisted upon by plaintiiî, but chiefJy 
for the beneflt of settlers. 

Said act déclares the purposes for which the forest réservations 
may be established as follows: 

"AU public lands heretofore designated and reserved by the président of the 
United States under the provisions of the act approved March third, eighteen 
hundred and ninety-one, the orders for which shall be and remain in fuU force 
and eft'ect, unsuspended and unrevoked, and ail public lands that may here- 
after be set aside and reserved as public forest reserves under sai^ act, shall 
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be 3.S far as practicable controUed and ^dministered in accordauce with the fol- 
lowing provisions: No public forest réservation shall be established, except 
to imprdve and protect the forest within tbe réservation, or to furnish a con- 
tinuons feupply of tlmber for the use and necessities of cltizens of the United 
States; but it is not the purpose or intent of thèse provisions, or of the act pro- 
viding for such réservations, to authorize the inclusion therein of lands more 
valuable for the minerai therein, or for agricultural purposes, than for forest 
purposes. * * * xjpon the recommendation of the secretary of the interior, 
wlth the approval of the président, after slxty days' notice thereof, published 
in two papers of général circulation In the state or territory wherein any forest 
réservation is situated, and near the said réservation, any public lands em- 
braced vcithin the limits of any forest réservation which, after due examination 
by Personal inspection of a compétent person appointed for that purpose by the 
secretary of the interior, shall be found better adapted for mining or for agri- 
cultural purposes than for forest usage, may be restored to the public domain. 
And any minerai lands in any forest réservation vehich hâve been or which 
may be shown to be such, and subject to entry under the existing mining laws 
of the United States and the rules and régulations applying thereto, shall con- 
tinue to be subject to such location and entry, notvfithstanding any provisions 
herein contained." 30 Stat. 35, 36. 

The act further provides as follows: 

"The secretary of the interior may permit, under régulations to be prescribed 
by him, the use of timber and stone found upon such réservations, free of 
charge, by bona fide settlers, miners. résidents, and prospectors for minerais, 
for firewood, fencing, buildings, mining, prospecting, and other domestic pur- 
poses, as may be needed by such persons for such pui-poses; such timber to 
be used within the state or territory, respectively, where such réservations may 
be located. • * * The settlers residing within the exterior boundaries of 
such forest réservations, or in the vlclnlty thereof, may maintain schools and 
churehes within such réservations, and for that purpose may oecupy any part 
of the said forest réservation', not exceeding two acres for each schoolhouse 
ând one acre for a ehurch." 30 Stat. 35, 36. 

Thèse quotations, so far from indicatinia; a gênerai policy on the 
ipart of congress to reacquire school sections situated within the 
limits of forest réservations, in order to make the réservations solid 
bodies of Mnd, show clearly a purpose to except from the réservations 
even public lands so situated, where they are better adapted to min- 
ing or agricultural uses. However, as I hâve already stated, the lan- 
guage of the act of February 28, 1891, is so plain and unmistakable 
as not to require extrinsic aids in its interprétation. The demurrer 
to the answer will be overruled. 



CASE et al. v. L'OEBLE et al. 

(Circuit Court, E. D. Pennsylvanla. December 24, 1897.) 

No. 54. 

CONTRACT— BaILMBNT — CONDITIONAL SALB. 

Whether a contract for the construction and érection of fixed machinery, 
which, for Its successful opération, must be attached to the freehold, Is 
a bailment or a conditional sale, dépends upon the intent of the contract- 
Ing parties, as disclosed by the contract and the évidence. 
Samb. 

A contract provided for the érection, by the maker, of a refrigerating 
plant on' the premises of the other party, and for the lease of the plant 
to the latter for a monthly rental; gave the maker the right to re-enter 
and remove the plant on nonpayment of rent; stlpulated that on payment 
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of such a sum as, with the tentais thetetofore pàld, should amount to the 
value of the plant, the maker should give the owner of the premises a bill 
of sale for the same; and declared that "no title, either légal or équitable," 
in the plant, should vest in the owner of the premises, "except as lessee 
under this agreement," and that "ail moneys paid or to be paid shall be 
paid as rent, only, until the privilège of purchasing herein mentioned bas 
been accepted." Held, that the contract was a bailment, and not a condi- 
tional sale. 
8. CoNTRAOT— Bailment — Riohts op Subséquent MortgAgees. 

Where, under a oontract of bailment, merely, machinery is delivered, and 
subsequently the ballee places upon the premises a mortgage, which in- 
cludes, in gênerai terms, ail machinery and appliances thereon, no prop- 
erty in the machinery so delivered passes to the mortgagee, nor to any 
one purchasing at aheriff's sale upon foreclosure of hia mortgage. The 
fact that the mortgagee had no knov^ledge of the bailment until after the 
considération for the mortgage had passed is Immaterial. 

This was an action of replevin to détermine the title to a refriger- 
ating plant. AH the défendants pleadéd the gênerai issue, and one 
of them (Frederick Albert L'Oeble) pleaded, in addition, property in 
himself. 

At the trial It appeared that Frank X. Eieger, the owner of a brewing 
plant, procured from the Case Eefrigeratîng Machine Company, under an 
agreement datéd 16th Jannary, 1893, a refrigeratlng plant. The plant was at- 
tached to the freehold, to the estent necessary for its safe opération, Subse- 
quently Bieger mortgaged the premises and the improvements thereon. No 
notice of the Interest of the Case Eefrigeratîng Machine Company in the re- 
frigeratlng plant was given to the mortgagee until after the considération of 
the mortgage had passed. Upon foreclosure of the mortgage, the property 
was bought in by F. A. L'Oeble, one of the défendants. Questions of fact, 
as to whether the contract was not a mère cover for a previous actual sale, 
and as to the value of the plant delivered, were decided by the jury adversely 
to the défendants. The court at the trial Instructed the jury that the con- 
tract was one of bailment, and not of conditional sale. Upon argument of 
the motion for a new trial, the correetness ot this construction was challenged. 
The materlal paragraphs in the contract were as foUows: 

"That the sald party of the first part hereby agrées to construct and erect 
at the premises of the party of the second part, and to lease and hire unto 
him, a complète Case refrigeratlng plant, hereinafter described, of the value 
of thirty-eight hundred dollars, for the term of two years from this date, at 
the monthly rental of one hundred and fifty dollars, to be paid by the party 
of the second part to the party of the first part at the times and in the man- 
ner hereinafter provided. • * • The said party of the second part will 
pay unto the party of the first part, as considération for the said plant, the 
sum of five hundred dollars during the first month while the machine is being 
erected, and the sum of one hundred and fifty dollars for every foUowing 
month. In rental payments, until the expiration of this lease. 

"The party of the second part further agrées that, if the payments as herein 
specified remain unpaid for the period of thirty days after such payment may 
become due, that then the party of the second part will, and hereby does. per- 
mit and authorize the party of the first part, or its agents, and such help as 
may be necessary, to enter into and upon any premises where tlie above- 
specifled machine may be found, and, without let or hindrance, remove the 
same, and repossess itself thereof. 

"The party of the first part agrées that If the party of the second part at 
any tlme during the term of this lease wishes to purchase the above-specified 
machine and appliances, and will pay or cause to be paid to the party of the 
first part such sum of money as, with the amount of moneys paid as rent or 
hlre, will amount to the sum total of thirty-eight hundred dollars, lawful 
money of the United States, then the party of the first part, upon receipt of 
said payment, wlU make and deliver to party of the second part a complète 
bill of sale of sald machine and appliances. 
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'♦But ît |s dlstlnctly understood by both parties that no titie, either légal 
cv équitable, to or in the aboye-specifled machine and appllances, sliall vest in 
the party of the second part, except as lessee, under this agreement, and that 
ail moneys paid or to be paid shall be pald as rent, only, until the privilège 
of purchasing herein mentioned bas been accepted, and the terms as above 
specified are complled with." 

R. M. Schiek, for plaintifi. 
William C. Hannis, for défendant 

DALLAS, Circuit Judge. Upôn the trial of this case the présenta- 
tion of évidence was not concluded until about the hour of adjourn- 
ment on the last day of the week assigned for jury trials ; and, as 
there was no other case for trial, counsel, to relieve the jury from 
returning on the following Monday, waived discussion; but at the 
same time they submitted points for charge, to the number of flve 
on behalf of the plaintiff, and ten on behalf of the défendant, which, 
together, covered six typewritten pages of foolscap paper. It was, 
under the circumstances, of course, not possible to answer the points 
with particularity, but I said: 

"I will aslj the stenographer to note Uiat certain points hâve been presented 
on either side, which it has been impracticable for the court to separately con- 
sider In the haste of trial, and which, except as afflrmed or denied in the 
gênerai charge, may be marked as declined." 

To this action with respect to def endant's points, his counsel asked 
and was allowed an exception; but inasmuch as, in my opinion, the 
law upon every matter material to the issue was correctly stated in 
the gênerai charge, the omission to answer defendant's points cate- 
gorically cannot be said to haye occiaaioned him any injury. In the 
brief now presented, his learned counsel states that the questions 
involved (apart from that relating to the damages) are : 

"(1) Was the contract under which the plaintiff claimed a contract of bail- 
ment, or was it a sale of property, with a réservation of title a;s security for 
the purchase money? (2) Even though it were a bailment, and therefore 
valld as between the original parties, under the law of Pennsylvania is not the 
plaintiff estopped from assertlng his title as against the mortgagee, or other 
purchaser fotr value wlthout notice?" 

The charge adequately, though hastily, dealt with the law applica- 
ble to both of thèse questions, and to the entire case. Therefore, I 
repeat, the declination of the court to answer the several points spe- 
ciâcally was not error. Improvement Co. v. Stead, 95 U. S. 161; 
Railroad Co. v. Friel, 23 C. 0. A. 679, 77 Fed. 1007. The contract 
in question I held to be one of bailment, and instructed the jury ac- 
cordingly. There was no évidence whatever to warrant a doubt as 
to its having been so intended, and that such was the eflect of its 
terms, under the law, I believed was established by the authorities. 
The charge to the jury, therefore, was absolute and binding, that, 
except by way of bailment, no title to the refrigerating apparatus, 
which was the subject of contract, paseed by virtue of its provisions, 
and of the delivery made in pursuance thereof. There was some tes- 
timony which, it was claimed, tended to show that the machine had 
been actually sold and delivered prior to the making of this contract; 
and, with référence to that évidence, the jury were told, in sub- 
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stance, that if there had in fact been a previous absolute sale, and 
the written agreement was subsequently made for the purpose of 
giving a false color to the transaction, the writing would be fraudu- 
lent, and could not avail the plaintiff. The question of fact was 
distinctly left to the jury, though with the statement, emphatically 
made by the court, that in its opinion the évidence for plaintiff was 
entitled to the greater weight, I still think that this opinion was 
amply warranted, and hâve no doubt that it was rightf ully and corn 
petently expressed. Car Co. v. Harkins, 17 U. S. App. 22, 5 G C. A. 
326, 55 Fed. 932. 

That the intent of the parties to the agreement was that the refrig- 
erating plant should not be or become a part of the realty, plainly 
appears lipon the face of the instrument itself. There was no testi- 
mony to the contrary, and, indeed, this fact was, at least tacitly, 
conceded. But it was and is insisted that the machinery was so 
annexed to the freehold as to make it, regardless of intent, a part 
thereof. I cannot, however, assent to this proposition, either as one 
of fact or of law. As matter of fact, it was conclusively shown 
that the machinery was not permanently attached, but in such man- 
ner only as was necessary to retain it in place, and by such means 
as admitted of its removal without substantial injury either to it or 
to the building. As matter of law, I remain of the opinion which I 
expressed upon the trial, that upon this subjeet the controlling con- 
sidération in this case is the intent of the parties, and not the char- 
acter of the annexation. 

The défendant having moved for a new trial, that motion has been 
ably argned at bar, and there hâve been submitted very thorough 
briefs upon both sides. TheSe, and the authorities to which they 
tef er, hâve been caref ully examined ; but I am not convinced that the 
view I took of the case upon the trial was incorrect, or that it was 
insufBciently presented to the jury. 

The damages assessed are somewhat larger in amount than the 
court, if that matter had been for its détermination, would hâve 
awarded; but there was substantial évidence to support the assess- 
ment made, and I do not think I would be justified in holding it to 
to be unreasonable, especially in view of the fact that I pointedly 
cautioned the jury against rendering an excessive verdict. It must 
be assumed that they regarded this caution, and rightly judged the 
évidence. It is proper to add, in this connection, that what was 
said in the charge as to the plaintifl being entitled to interest was 
said in pursuance of a suggestion of counsel for plaintifl which was 
acquiesced in by counsel for défendant, and not as accurately ex- 
pressing the court's understanding of the law. It was not excepted 
to, and is not now complained of. The defendant's rule for a new 
trial is discharged. 
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KOWAj;^SKt v. CHICAGO G. W. RY. CO. 
'' (Circuit Court, Isr.D. lowa, H. D, Jihuary 3, 1898.) 

1. Fedbral Courts— Rule op State Decisisks 

As to questions not Involving the constlttcion oi laws of the United 
StateS; or affecting the commercial Intercourse or business of the country 
at large, but relatlng solely to a subject-matter withln state control, tbe 
fédéral courts should foUow the rules adppted by the state courts. 

2. NkgLIGÎINCE of PAIiBNT— WhEN NOT ImPUTED TO ChiLD. 

The négligence of a father, as the driver of a wagon, in wîiich his infant 
child ^vas riding, in failing to keep a proper lookout for a train at a rail- 
road Crossing, whlch contributed to the occurrence of a collision in which 
the child was Injured, Is not. imputable to the child so as to prevent its re- 
covering for the injury from the rallroad company, whlch was guilty of 
négligence In failing to properly guard the crossing. 
8. Railroads-^Negt.ioencb— GuARDs AT Crossing. 

The requirements Of the statute law and of the ordlnances of a clty are 
not the sole standards for determlning whether due care bas been observed 
by a railroad company to guard against accidents at a crossing. 
4. fiAME— Proximatb Causb ob Accident. 

A court cannot say, as matter of law, thàt because the drirer of a wagon 
falled to heà.r orheed the signais glven by a train on approaching a cross- 
ing, and was négligent in failing to keep a proper lookout, the absence of a 
flagman at the crossing did' not prosimately contribute to the collision. 

Action by Frank Kowalpbi, by his next friend, against the Chicago 
Great Western Eailway Company, submitted on motion for new trial 
after verdict by a jury in favor of plaintiff. 

N. H. Utt and A. Matthews, for plaintiff. 
D. E. Lyon and D. J. Lenehan, for défendant 

SHIEAS, District Judge. The flrst question presented by the 
motion for a new trial in this cause is whether, ordinarily, the négli- 
gence of a parent is to be imputed to his infant child, so as to defeat 
the right of reeovery on behalf of the infant against one whose négli- 
gence bas caused Personal injury to the child. Briefly stated, the 
facts are as follows: In June, 1896, a collision occurred at a street 
crossing in the clty of Dubuque between a freight train on the def end- 
ant's line of railway and a wagon driven by the father of the infant 
plaintiff, in which wagon were the parents of the plaintiff, then an 
infant about three months old. The évidence tended to show that 
the railway company was guilty of négligence, in that it did not hâve 
a; âagman at the crossing, and the jury, on this issue, f ound for the 
plaintiff. The évidence also tended to show that the father of the 
plaintiff, who was the driver of the teaiii and wagon, was guilty of 
ieontributory négligence in Abt keeping a proper outlook when ap- 
proaching the crossing. :■'.■' 

The court instructed the jury that the négligence of the driver of 
the wagon, even though he was the father of the plaintiff, could not 
be imputed to the plaintiff, so as to defeat his right of reeovery for 
the injuries to his person ; and the question presented by the motion 
for a new trial is whether the court erred in thus instructing the jury. 

In giving this instruction the court followed the ruling of the 
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suprême court of lowa, which court, in the case of Wymore v. Mahaska 
Ce, 78 lowa, 396, 43 N. W. 264, expressly held that the négligence of 
a parent could net be imputed to an infant cMld under circumstances 
substantially similar to the case now bef ore the court. On behalf df 
the défendant company it is contended that this court is not bound 
to f ollow the ruling of the suprême court of the state, but that this 
court must exercise its independent judgment upon the question, even 
though it résulta in variant rules upon the one question between the 
state and fédéral courts in lowa. The great desirability of securing 
uniformity in the rulings of courts acting within the same territorial 
limit is self -apparent, and therefore in matters which are purely do- 
mestic, and which are not affected by any provision of the constitution 
or laws of the United States, or which do not pertain to the gênerai 
commercial law of the country or other matters within the législative 
control of congress, the rule adopted by the suprême court of the state 
wherein the cause of action arises should be foUowed by the fédéral 
court, acting within the state. 

In the case now under considération it appears that the défendant 
company, through négligence on its part, injured the person of the 
plaintifE, and, in order to defeat the liability thus shown to exist 
against it, it is claimed that, under the law existing in lowa, the 
négligence of a parent may be imputed to his infant child ; that the 
parent in this case, by négligence on his part, when driving the wagon 
over the crossing, aided in causing the accident, and therefore recov- 
ery on part of the child is def eated. In dealing with the question of 
the duties and responsibilities pertaining to the relation of parent 
and child, the suprême court of lowa holds that, in cases of this char- 
acter, the négligence of the parent is not legally imputable to the 
child; and therefore it is clear that under the law of lowa, as declared 
by the highest court of the state, the défendant company cannot escape 
liability, for injuries caused to the infant plaintifE by its négligence, 
by showing that the father of the infant was also guilty of négli- 
gence contributing to the accident wherein the plaintifl was injured. 
Admitting that this is the law upon the subject in the courts of lowa, 
the défendant company contends that this court should refuse to fol- 
low the rule governing the question in the courts of the state, and 
should exercise an independent judgment upon the point; but, as 
already stated, it is not a question arising under the constitution or 
laws of the United States, or which afifects the commercial intercourse 
and business of the country at large, but it pertains solely to a subject- 
matter wholly within state control, and touching which each state is 
at absolute liberty to adont the rule deemed most suitable for its 
circumstances. Thus, in the case of In re Burrus, 136 U. S. 586, 10 
Sup. et. 850, in which the United States district court in Nebraska had 
undertaken, upon a writ of habeas cornus, to détermine the confiicting 
claims of a father and grandparent to the custody of an infant, the 
suprême court held that "the whole subject of the domestic relations 
of husband and wife, parent and child, belongs to the laws of the 
States, and not to the laws of the United States." This being true, 
and it being also true that the suprême court of the state holds that 
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the négligence of a father is not imputable to a child, so as to defeat 
a recovery for personal injuries to the child, caused by the négligence 
of a third party, upon what defensible theory should this court refuse 
to follow the rule of the state court, and assert the right to establish 
an antagonistic position upon the mutual duties and responsibilities 
growing out of the relation of parent and child? Even if it be held 
that the question is such that this court is not strictly bound to foUow 
the ruling of the suprême court of the state, nevertheless it belongs to 
that class of questions with regard to which it is highly désirable that 
uniformity of ruling should be maintained between the several courts, 
exercising jurisdiction within the territorial limits of the same state ; 
and for that reason I should deem it my duty to accept the décision 
of the suprême court of the state, as a proper guide to be followed, 
in determining the matter in dispute. 

But, furthermore, if the question was open to considération on 
principle, it would not change the resuit; for, in my judgment, the case 
is not one wherein the négligence of a parent ought to be availed of as 
a défense by one whose own négligence has caused injuries to the per- 
son of the infant plaintiff. The facts of the case are thèse: A collision 
occurred at a street crossing between a railway train operated by the 
défendant company and a wagon driven by one Albert Kowalski, in 
which wagon was the plaintiff, with other parties. The railway com- 
pany and the driver of the wagon were each guilty of négligence caus- 
ing the collision, and the plaintiff was injured. Under the view taken 
in Thorogood v. Bryan, 8 C. B. 115, and the cases in this country based 
thereon, the négligence of a driver was held imputable to the occu- 
pants of the vehicle, and, if that view was still in force, if would fol- 
low in this case that none of the occupants of the wagon could recover 
against the défendant company, no matter how gross its négligence 
might hâve been, because the contributory négligence of the driver 
of the wagon, being legally imputable to them, would defeat a re- 
covery. The reasoning, however, upon which this view of the law 
was based, is no longer accepted by the great majority of the courts 
in this country; and sinoe the ruling of the suprême court in Little 
V. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, it is generally held that 
there is not a légal identity between the driver of a vehicle and 
those who occupy the vehicle as passengers or upon invitation of the 
driver. For illustration, suppose, in this case, Kowalski had had in 
his wagon two children beside his own, one of which he was bringing 
to the city of Dubuque as an accommodation to a friend, and the 
other he was bringing for a price paid him, and ail three had been in- 
jured in the collision. The négligence of which the défendant com- 
pany seeks to avail itself as a défense is the négligence of Kowalski 
as the driver in control of the wagon. Under the rule in Little v. 
Hackett, the négligence of the driver would not defeat a recovery 
on behalf of the two infants who were not the children of Kowalski, 
because the négligence of the driver, as such, is not imputable to the 
occupants of the vehicle. Why, then, would such négligence defeat 
a recovery in the third case? Kowalski, being in charge of the wagon, 
owed to ail the children in the supposed case just the same degree of 
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care, and the défense is based upon the fact that, as the driver of the 
wagon, he failed to exercise proper care in approaching the crossing, 
and heedlessly drove upon the same, and thus aided in causing the 
accident. The négligence complained of is in fact that of Kowalski, 
as driver, which, under the authorities, is not imputable to the occu- 
pants of the wagon, and theref ore the position is taken that Kowalski, 
in his relation of parent, was guilty of négligence, for which the child 
must be held responsible. 

In fact, however, the accident had nothing to do with the family 
relation existing between the occupants of the wagon. The cause 
of action and the right of action on behalf of the plaintiiï against the 
défendant company grow out of the négligence of the company in not 
having the proper safeguards at the crossing to give warning of the 
approach of the train, and the duty of the company in this respect, 
and its liability for accidents resulting from a failure to perform 
its duty, hâve no possible connection with or relation to the obliga- 
tion and responsibilities growing out of the family relation. The 
later authorities déclare the rule to be that, in cases wherein the 
parent sues for damages resulting to him from an accident wherein 
his child is hurt, as for the recovery of the expenses of taking care 
of the injured child, or for the deprivation of the services of the 
child, then the négligence of the father contributing to the accident 
may be availed of as a défense to his action; but where the child 
sues for the recovery of damages resulting from injuries to his own 
person, and caused by the négligence of a third party, the latter cannot 
escape responsibility for the conséquences of his own négligence by 
averring that the parent of the plaintiff was also guilty of négligence. 

The next ground relied on in support of the application for a new 
trial is that the court erred in submitting to the jury the question 
whether the railway company was chargeable with négligence in not 
having a flagman at the crossing. In the pétition in the case the 
plaintiff charged négligence against the railway company on several 
other grounds, but the jury were Instructed that the évidence failed 
to support the charges of négligence based on the action of the em- 
ployés in charge of the train, and that there was only one ground for 
their considération in connection with the question of the alleged nég- 
ligence of the company, and that was whether the crossing, in view of 
its situation and surroundings and of the amount of travel over the 
same, was of such a nature that ordinary care on part of the railway 
company required the keeping of a flagman at the crossing, even 
though the statute of the state and the ordinance of the city did not 
so require. That the requirements of the statute law and of fhe 
gênerai ordinance of the city are not always the sole standards for 
determining whether due care has been observed at railway crossings 
is settled by the rulings of the suprême court in Eailway Co. v. Ives, 
144 U. S. 408, 12 Sup. Ct. 679, and of the court of appeals for this cir- 
cuit in Railway Co. v. Netolicky, 14 C. C. A. 615, 67 Fed. 665. The 
évidence showed beyond question that the crossing was one whereat 
the view of parties coming along the public street was obstructed by 
buildings, trees, and the like, so that a train coming in the direction 
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that the one wMch struck the •wagon was coming could not be readily 
seen until the persons on the street were within 20 or 30 feet of the 
rails forming the railway track, and the évidence was clearly such 
that it required the court to submit this charge of négligence to the 
jury, and in the judgment of the court the finding of the jury that 
the Crossing was of such a nature that a flagman ought to hâve been 
stationed thereat finds ample^ support in the évidence. The conten- 
tion of counsel for the railway company that, owing to the ruling of 
the court that the négligence of the driver of the wagon could not be 
imputed to the child, the jury might not hâve rightly apprehended 
the real issue submitteà to them, and might hâve construed the 
charge to mean that the jury could not attribute the happening of the 
accident to the action of Kowalski, as driver of the wagon, and, so con- 
struing it, might hâve assumed that they were not at liberty to flnd 
that the accident was not due to négligence on part of the railway 
company, but was caused solelv by the négligence of Kowalski, in driv- 
ing heedlessly upon the track, has certainly much of plausibility to 
sustain it; yet it is certainly true that the court did not so instruct 
the jury, and it cannot be assumed that the jury failed to understand 
the charge that was in fact given. The jury was expressly instructed 
that the case against the railway company was based upon the charge 
of négligence; that merely proving that a collision occurred between 
the train and the wagon at the crossing would not make out the case 
against the défendant; that it must be shown that the railway com- 
pany had been négligent, and that its négligence was the approximate 
cause of the accident; and then the attention of the jury was called 
to the particular charge of négligence which was submitted to them, 
to wit, the question whether the crossing was of such a nature that, 
in the exercise of ordinary care, the railway company ought to hâve 
kept a flagman thereat; and, further, that, even if they found that a 
flagman ought to hâve been kept at the crossing, they conld not flnd 
against the company, unless they also found that the failure to hâve a 
flagman was a proximate cause of the accident, or, in other words, that 
the relation of cause and effect must exist between the négligence and 
the accident. If the finding of the jury on this question was clearly 
against the weight of the évidence, that fact might be relied on as 
. évidence that the jury had in some way failed to properly construe 
and apply the instruction given them ; but, as already said, the finding 
of the jury is in accord with the évidence, and is sustained thereby, 
and the court cannot assume that the jury misunderstood the charge 
of the court on this branch of the case. 

The next contention is that, even if it be admitted that the crossing 
was of that character that it required the présence of a flagman there- 
on to give due warning to persons upon the highway of the approach 
of railway trains, nevertheless the facts show that the absence of a 
flagman had no connection with the accident; that the parties in the 
Wagon took no notice of the other warnings that were given; and that 
the action of the driver of the wagon waS such that it proves that he 
simply entered into a race with the apprOaching train in the effort to 
pass over the crossing bef ore the train reaclied it ; and that the près- 
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ence or absence of a ilagman could hâve no connection with the acci- 
dent. The testimpny pf the persons in the wagon was to the effect 
that they did not see aie train until the horses' heads were within a 
few feet of the railway track. The testimony of ail the def endant's 
witnesses was to the effect that, when the horses were close to the 
track, the driver threw up the reins in the apparent effort to stop, and 
then dropped them, apparently for the purpose of urging the horses 
over the crossing. This évidence clearly tends to support the testi- 
mony of Kowalski and his wife that they did not see the train until 
they were nearly on the track. Mrs. Kowalski testifled that the 
horses' heads were ahout six feet from the rails when she flrst saw 
the train, and other witnesses estimated the distances when the driver 
checked up the horses at from a few up to about 10 feet. The persons 
in the wagon must therefore hâve been fuUy 20 feet from the track, 
or at about the point where it flrst becomes possible to obtain a view 
for any considérable distance up the track, and therefore the évidence 
tends to show that they did see the train at about the place where a 
good view up the track could be had. The négligence chargeable 
against the adults in the wagon is that knowing the nature of the 
crossing, and the impossibility of seeing any distance up the track, 
until they had reached a point so close to the track that the (horses' 
heads would be within from 6 to 10 feet of the rails, they drove down 
to the crossing at a smart pace, without halting or slowing up the 
speed of the horses in order that they might properly exercise their 
sensés of sight and hearing, and the jury properly found that there 
was négligence on part of Mrs. Kowalski that would defeat any right 
of recovery on her part. The fact, however, that they failed to see 
or hear the coming train, or the signais given by gong or bell, does not 
prove that they would also haye failed to see and hear the signais 
given by a flagman had one been stationed at .the crossing. He 
would hâve been right on the crossing, in plain sight of the persons in 
the wagon, long before they reached a point of danger. His signais, 
if he prqperly performed his duty, would in ail probability hâve been 
seen and understood by the occupants of the wagon, and thus they 
would hâve received a warning of danger in season to hâve avoided 
it without risk to themselves. By the flnding of the jury in this case 
it is determined that, for the proper protection of persons lawfully 
using the highway crossing in question, the duty was imposed upon the 
railway company of having a flagman thereat to give warning of the 
approach of its trains. It is admitted that there was no flagman at 
the crossing at the time this accident happened, and thus it is shown 
that the plaintiff in this case was subjected, in using the crossing, to 
ail the additional hazards and dangers resulting from the f ailure to 
keep a flagman thereat, and the évidence was such as to justify the 
flnding that this failure, constituting négligence on part of the rail- 
way company, aided in causing the accident and the resulting injuries 
to the person of the plaintiff. 

The last point presented by the motion for a new trial is that the 
amount bf damages awarded, to wit, $2,000, is excessive and not war- 
ranted by the évidence. The testimony on behalf of the plaintiff tended 
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to show that the child received a blow on the head; that there is a slight 
displacement of the pariétal boue on one side of the head; that for 
semé weeks after the accident the child's neck was twisted to one 
side; that, while the child can now readily turn his head in any direc- 
tion, there still remains a slight atrophy of the muscles on one side 
of the neck, creating a tendency to carry the head slightly drooped; 
that since the accident the child has been subject to spasms, which 
did not exist before the accident; and that, if thèse resuit from the 
injury to the head, they may deyelop into a serioùs form. The tes- 
timony on behalf of the défendant tended to deny the existence of 
thèse injuries, and to minimize the effects thereof. This conflict in 
the évidence it was the province of the jury to consider, and to déter- 
mine what the évidence established with regard to thèse particulars. 
If the évidence adduced by the plaintiff is accepted as a fair statement 
of the injuries actually caused the plaintiff, then it cannot be said 
that the verdict is so excessive in amount as to justify the court in 
interfering with the findin"' of the jury on this question, and it was 
clearly within the Drovince of the jury to détermine whether the évi- 
dence on behalf of the plaintiff on this question exceeded in weight 
that adduced by the défendant The motion for new trial is theref ore 
overruled, and judgment will be entered in favor of the plaintiff in 
accordance with the verdict of the jury. 
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(Circuit Court of Appeals, First Circuit. January S, 1898. 

No. 200. 

Judgment— Ees Judicata— Identitt dp Causb of Action. 

A judgment on the merits in a state court, In an action to recover for 
a Personal injury on the ground of nesligence, is a bar to a second action 
In a fédéral court by the same plaintiff against the same défendant to re- 
cover for the same Injury, and grounded on defendant's négligence In re- 
spect to the same occurrence, though additlonal acts of négligence are 
chargea. 

In Brror to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action for personal injury, brought by Frank Columb 
against the Webster Manuf acturing Company. The circuit court sus- 
tained a plea of former adjudication, and the plaintiff brings error. 

John L. Hunt, for plaintiff in error. 

Eichard M. Saltonstall (H. Etagene Belles, on the brief), for défend- 
ant in error. 

Before OOLT, Circuit Judge, and WEBB and ALDKICH, District 
Judges. 

ALDEICH, District Judge. This is an action to recover for dam- 
ages which the plaintiff claims he sustained by reason of the defend- 
ant's négligence in New Hampshire. The plaintiff brought a prior 
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suit in the New HampsMre state courts against this défendant, and 
for the same injury, where he had his trial upon the merits, and upon 
a cause of action involving the defendant's alleged négligence as a 
ground of recorery, and where there was a verdict of the jury and 
judgment for the défendant, and the défendant in the circuit court in- 
terposed such judgment as a bar to the further prosecution of the 
plaintifl's action therein. 

We think the New Hampshire judgment is a bar to the plaintiflf's 
second action, and it seems quite unnecessary to add anything to the 
reasoning of the court below. It may be observed, however, that the 
cause of action (that of the defendant's négligence in respect to the 
same affair) was identical in both proceedings, although the plaintiff, 
in this, his second proceeding. Taries somewhat his description of the 
defendant's négligence. It remains, nevertheless, that this action 
was brought for the same injury, and that the action is grounded on 
the defendant's fault or négligence in respect to the same occurrence. 
In the New Hampshire case the plaintiff alleged the defendant's want 
of care in respect to its duty to furnish a suitable and safe place for 
the performance of the service which he was expected to render, and 
that, by reason of the careless and négligent construction of the bridge 
or trestle, and "by the sudden giving away of said trestle or rail- 
road," he was "thrown into the river below," and injured; while in 
the proceeding hère he allèges that "an unsupported section or part of 
said bridge, on which plaintiff was so assisting as aforesaid, fell, and, 
owing to the neglect of the défendant to provide safe and suitable 
safeguards, instrumentalities, and protection for and in the perform- 
ance of said work, and owing to the neglect of défendant to provide 
safe, suitable, and compétent servants and agents to assist the plain- 
tiff in the performance of said work, the plaintiff was precipitated into 
the said river," and was injured. The cause of action in the two 
proceedings is obviously the same. In the proceeding hère the plain- 
tiff allèges other éléments of négligence, which he in effect says co- 
operated with the éléments of négligence alleged in the first proceed- 
ing to bring about the same resuit ; in other words, he allèges hère 
additional acts of négligence, operating upon the same occurrence, 
and tending to the same resuit. 

It is not necessary to prolong the discussion of this question further 
than to say that the scope or extent of the estoppel, operating upon 
the second action, like that involved in Eoberts v. Éailroad Oo., 158 
U. S. 1, 27-29, 15 Sup. Gt. 756, dépends upon the question whether 
the demand or daim or cause of action is the same in the two pro- 
ceedings. AU authorities seem to agrée that, if the cause of action is 
the same, a trial and judgment upon the merits operate as a bar to 
subséquent litigation between the samé parties; while another line 
of authorities hold that. where the suit is between the same parties, 
and the claim or demand or cause of action is différent (Forsyth v. 
City of Hammond, 166 U. S. 506, 518, 17 Sup. Ct. 665), the judgment 
in the former action opérâtes as an estoppel only as to the particular 
points controverted, or to tbose matters which were strictly in issue. 
As to the first class of cases, as said by Mr. Justice Shiras in the 
84 F.-^ 
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Northecn Pacific Eailroad Case just cited (page S8, 158 U. S., and 
page 765, 15 Sup. Ct.), in çjuoting approvingly froni an earlier décision 
of 1^e suprême court, "a judgment estops, not only as to every ground 
cl recovery or défense actually presented in the action, but also as to 
every ground "which. might hâve been presented." Southern Pac. R. 
Co. V. U. S., 168 U. S. 1, 50, 18 Sup. Ct. 18. 

The suprême court décisions are quite décisive, and controlling 
upon the question before us. In the case of Beloit v. Morgan, 7 Wall. 
619, it is said, with référence to a former trial before a court having 
jurisdiction, over the parties and the subject, that "under such circum- 
stances a judgment is conclusive, not only as to the res of that case, 
but as to ail further litigation between same parties touching the same 
subject-matter, though the res itself may be diiîerent." 

Again, in referring to the point taken by counsel that the estoppel 
only opérâtes upon the précise question in issue, it is said : 

"But the prlnciple reaches further. It extends, not only to the questions of 
fact and of law which were decided In a former suit, but also to the grounds 
of recovery or défense which might hâve been, but were not, presented." 

Again, in the same case it is said: 

"A party eaa no more split up défenses than Indivisible demanda, and présent 
them by plecemeal in successive suits growing out of the same transaction." 

This principle was reafifirmed, and the doctrine emphasized, by the 
suprême court in Stark v. Starr, 94 U. S. 477, 485, where it is said by 
Mr. Justice Pield : 

"It is undoubtedly a settled principle that a party seeking to enforce a claim. 
légal or équitable, must présent to the court, either by the pleadings or proofs. 
or both, ail the grounds upon which he expects a judgment in his favor. He 
is not a,t liberty to split up his demand, and prosecute it by piecemeal, or 
présent only a portion of the grounds upon which spécial relief is sought, and 
leave the rest to be presented in a second suit, if the first fail. There would 
be no end to litigation if such a practlce were permissible." 

We hâve said, in this circuit, of supposed grounds of recovery not 
presented in the originar cause, that. if wè were to assume they were 
sufificient to put in issue the propositions argued, they would not be 
effectuai to give the complainants the relief desired ; and this was for 
the rèason, as there observed, that in the principal cause the court 
had jurisdiction of the parties and the subject-matter of the contro- 
versy, and judgment therein must, therefore, be taken as conclusive. 
Jones v. Baïik, 33 U. S. App. 703, 713, 22 C, C. A. 483, and 76 Fed. 683. 

The additional allégations of négligent acts, in the case at bar, are 
(as said of the new évidence in. Southern Pac. E. Co. v. U. S., 168 U. 
S. 1, 65, 18 Sup. Ct. 18) "çimply cumulative," and they merely pré- 
sent éléments of négligence which were, in contemplation of law, at 
least for the fair and reâsonable purposes of the res judicata rule, 
involved in the affair orîginally complained of, and in the single and 
indivisible cause of action originally set out, — that of the négligence 
and fault of thé défendant which occasioned the injury to the plain- 
tiff. Beauregard v. Construction Go., 160 Mass. 201, 203, 35 N. E. 
555; Pattei*âbn v. Wold, 33 Fed. 791, 793. The reasons for the res 
judicata rule hâve been stated again and again, and they include, 
among other considérations, the idéà that the interests of the public 
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and of litigants alike require that a légal controvèrsy should end with 
one investigation before a tribunal with ample jurisdiction to do jus- 
tice, and with ample opportunity for the parties to présent their casé 
with such measure of statement and proofs as they see fit. A rule 
which would allow the plaintifE to split his case, and measure out a 
part of his grievance and of his proofs, and, in the event of failure, to 
try again upon a greater measure, would necessarily allow the de- 
fendant to stand on a part rather than ail of his défense to a given 
cause of action, and, if this should prove insufflcient, a second trial 
upon a more full statement and a greater measure of proofs would be 
open to him. Under such a rule, litigation would at once become 
burdensome and oppressive, interminable and never-ceasing, — a con- 
dition which the modem law seeks to avoid, and a situation which the 
courts of the présent âge are not disposed to aid in creating. 

Is there any safe or reasonable ground upon whieh a cause of action 
based upon the supposed négligence of an employer can be treated as 
divisible? Is there any reason for a rule which would permit a 
plaintiff, by varying his description of négligence, to hâve a second 
trial, if he fails to succeed upon his flrst description and proofs, but 
deny him a second trial if he does succeed? No reason has been 
urged in support of such a rule of law, and it is difficult to see that any 
eould be suggested. Then let us look at the question with reversed 
light. Suppose the plaintiff had recovered in his New Hampshire 
case, upon such description of the négligence as he employed there ; 
could he, by varying his description, and alleging additional négli- 
gence contributing to the same accident, hâve another recovery of 
damages for the same injury? If the affirmative is asserted, how are 
the damages to be divided? How much for the négligence as flrst 
described, and how much for the négligence set out in the second de- 
scription? It is not believed that any one would seriously insist 
upon the right of a second recovery. If it is conceded, then, that un- 
der such circumstances a second recovery could not be had, for the 
reason that the full right of recovery was involved in the description 
of the defendant's négligence which the plaintiff employed, and in 
the trial, and therefore merged in the judgment favorable to the plain- 
tiff, upon what logic can it be urged that the full right of recovery is 
not merged in a judgment unfavorable to the plaintiff, which is based 
upon the same allégations, the same trial, and the same proofs? A 
rôle which would make the question whether a judgment is conclusive 
upon the plaintiff dépend upon the question whether the judgment is 
for or against him, and make the resuit of the trial a conclusive estop- 
pel upon both parties if favorable to the plaintiff, and otherwise not, 
would be a one-sided rule, discriminating in favor of the plaintiff, 
and a rule which would at once destroy the fundamental idea of es- 
toppel by judgment. 

It is true that the plaintiff, in his second attempt to describe the 
cause of action, states a stronger case than in his flrst, for the rea- 
son that he includes other éléments of négligence ; but this does not 
entitle him to a second trial. A person suffering from a supposed 
grievance of the character in question must not be permitted to re- 
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sort to several trials and to difEfereat courte, experimenting as to re- 
lief, ârst with a part of his cause of action, th.en witli a little more, 
and then again witli a still stronger description of the co-operating 
éléments which are supposed to liave caused th.e injury. If sound 
principles permit a second trial, because the second pleader présents 
a stronger description of the négligent acts contributing to the injury 
than the first, why not a third, and fourth, and so on without limit, 
as long as a pleader can be found with sufflcient skill and ingenuity 
to draw a déclaration broader than the one next preceding? It fol- 
lows, from this reasoning, that, the plaintifiE having elected the New 
Haœpshire court as the tribunal to settle his rights, and his cause of 
action being grounded upon the supposed négligence of the défend- 
ant, he should hâve put in évidence ail the supposed négligent acts 
which contributed to the injury, and if, upon the trial, it had turned 
out that the scope of the évidence was broader than that of the déc- 
laration, it is understood that the New Hampshire amendment prac- 
tice would hâve permitted the déclaration to be recast, to the end 
that the whole case might go to the jury. If he did not do this, it 
was his own fault or misfortune, but is not such a misfortune as en- 
titles him to a second trial. 

No question is made on argument that the plaintifl, Frank Columb, 
is not the same person as "Frank Colon," the plaintlËE in the New 
Hampshire case, and it is conceded that the variance between the 
names is the resuit of clérical error. This being so, it abundantly 
appears from the record that the parties and the subject-matter of the 
cause of action hère are the same as in the case presented in the New 
Hampshire state court, and upon which the plaintiff had a trial upon 
the merits. The plea in bar interposed in the circuit court, there- 
fore, did not require the aid of matter dehors the record. The circuit 
court expressly excluded the aliunde évidence, and determined the 
question — and rightly, wé think— upon the record itself. This being 
so, it is not necessary that we consider the other questions raised by 
the assignment of errors. 

Judgment of the circuit court aflarmed, with costs in this court to 
the défendant in error. 
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(Circuit Court of Appeals, Flfth Circuit. January 8, 1898.) 

No. 572. •■ 

1. Railkoads— Injury to Peesons on Track— Trbspassbrs. 

A déclaration, in an action to recover for the deatli of children kllled on 
defendant's railroad tracis: by one of its cars, which allèges a eustom by 
the public for 10 years to use the tracli at the place where the injury 
occurred as a footway, as was being done by the children, and that such 
eustom was known to, and acquiesced in by, the offlcers of the défendant 
Company, is sufflcient to require the question as to whether the children 
were trespassers to be tried and determined as one of fact. 

3. Samb— Nbgliqencb— Proximate Cause. 

Where a car escapes from control through'tlie négligence of the servants 
of a railroad company, and, after running three-fourths of a mile, Injures 
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persons on the track, the company is not relieved from llability on the 
gronnd that the négligence was not the proxlmate cause of the injury. 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

Action by Mahulda G. Adams against the Southern Railway Com- 
pany. A démarrer to the déclaration was sustained, and plaintiff 
brings error. 

J. T. Pendleton, for plaintiff in error. 

R. S. Dorsey and Sanders McDaniel, for défendant in error, 

Before PARDEE and McCORMIOK, Circuit Judges, and MAXEY, 
District Judge. 

MoOORMIOK, Circuit Judge. The original déclaration and its 
amendments show : That the plaintiff was the mother of two chil- 
dren, — one a son aged 11 years, and the other a daughter aged 7 
years. They resided on Mangum street, in the city of Atlanta, where 
the plaintiff kept a boarding house, and was assisted by thèse chil- 
dren. The children were attending school on Marietta street, in the 
city of Atlanta. About noon on September 12, 1895, they were 
passing from the school to their home over and along a fioored trestle 
of the défendant railroad company over Rhodes street, in the city of 
Atlanta; and while so passing over said trestle an oil-tank car in 
possession of, and being operated by, the défendant, ran over thèse 
children, and inflicted such personal injuries as caused the immédiate 
death of the boy, and the death of the girl within a few hours. The 
floored trestle or bridge over Rhodes street is 30 f eet wide, and is 
closely covered with heavy, two-inch plank, securely nailed, making 
a fine, level walkway. That the tracks of the railroad at the bridge, 
and for some distance from each end of same, run parallel with, and 
adjacent to, Elliott street. That, before the railroad was built, Me- 
chanic street entered into Elliott street near one end of said trestle, 
but was eut off by the railroad embankment, and now stops at the 
railroad; and on the south side of the railroad, next to Elliott street, 
there is a deep descent into Elliott street, 50 feet down this embank- 
ment, down which people never go, but turn up said railroad, across 
the floored trestle or bridge, and go into Elliott street beyond the 
bridge, where the railroad and the street are on a grade. That, at 
150 feet from each end of the bridge, Elliott street is on a grade with 
the railroad, but immediately at the bridge it is 60 feet below the 
grade of the railroad; and Mechanic street, coming right up to the 
railroad at the commencement of the trestle, was stopped there by 
the railroad and trestle, and the only connection between that street 
and West Hunter street, at the other end of said trestle, along which 
two streets (Mechanic and West Hunter) the children were going 
home, was over the trestle. That men, women, and children had for 
10 years prior to that time (September 12. 1895), in great numbers, 
passed over that trestle daily, and that they were so passing over the 
same was known to the oflBcers of the railroad company, and to the 
servants of the railroad company then managing and controlling said 
oil-tank car. That there is an ordinance of the city of Atlanta pro- 
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hibiting anj raiiroad compâny from running any car -within the cor- 
porate limits 6î the city at a greater speed than 6 miles an hour. 
That the trestle is within the corporate limits of the city of Atlanta, 
and that the car in question was permitted to run at the rate of 20 
miles an hour. That the car had been lef t standing on the track ot 
the railroad company, in its yards, near the junction of its track 
with Fair street, in said city, at a point three-fourths of a mile dis- 
tant from said trestle, from which point the track is on a down grade 
to, and far beyond, the trestle; so that a car starting at Fair street 
will run, of its own motion, for several miles, and gradually increase 
its speed. That cars had frequently got loose in said yard, and 
rolled 8 or 10 miles on said grade, and defendant's superintendent 
had issued an order (known as "Bulletin Order") that no conductor 
or crew should switch or move any car with brakes so détective that 
they could not be used, which said order was posted on the bulletin 
board at the office of the train dispatcher in the yard of défendant 
company, in the southern part of the city of Atlanta, and had been 
so posted for more than 20 days before thèse children were killed, 
and was in force at the time, and was only taken down about 3 hours 
after the killing. That the oil-tank car in question was, on the day 
before the children were killed, marked by the car inspecter : "B. O. 
Hold. Brake,"— which was known by the conductor and the crew 
to mean that the car was in bad order, and was held for work on the 
brakes. That the condition of the car was known to the conductor 
and the crew handling the same, or could hâve been known in the 
exercise of reasonable care in inspecting the same. That the crew 
was switching the car for the purpose of moving it, and struck it with 
other cars, which caused it to roll, because there were no brakes on 
it. That in order to get the engine on the side track, to get some 
cars thereon, the crew "kicked" two cars that were attached to the 
engine, which struck said oil-tank car, and started it roUing. That 
the eyebolt of the brake chain that fastened the chain through and 
to the brake rod was broken, so that the brake chain was not fastened 
to the brake rod, and made the brake wholly useless, so that the serv- 
ant of défendant company, who got upon said car when it was mov- 
ing very slowly, could not put on the brakes and stop said car. 
The pleadings are somewhat involvedy but substantially embrace the 
averments as above snmmarized, together with proper averments as 
to damage, and other matters not contested. The défendant demur- 
red to plaintiff's déclaration, that it showed no cause of action, and 
moved its dismissal, on the hearing of which demurrer to the original 
déclaration and the amendments flled, the circuit court sustained the 
same, and ordered that the cause be dismissed at plaintifE's cost; 
to review and reverse which action this writ of error is sued out. 

The demurrer being gênerai, and the judgment thereon gênerai, 
the single error is assigned that the court erred. in its judgment. 
There is nothing in the record to indicate on what particular ground 
or grounds the circuit court sustained the gênerai demurrer. We 
gather from the briefs of counsel that the défendant railroad com- 
pany contended in the circuit court, as it does in this court, that the 
children were trespassers upon the track of the défendant company's 
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road, and that it owed no duty to them; and contended further that 
the action of defendant's servants in connection with the oil-tank car, 
at a distance of three-lourtbs of a mile from the place of the injury, 
could not be relied on as négligence of the défendant, because toc 
remote in time and place; and that, if both of thèse positions are held 
to be unsound, the déclaration, on its face, shows such contributorj 
négligence on the part of the children as would prevent recovery in 
this case. Against which contentions the plaintifiE urges that the 
facts averred in the déclaration show that the children injured were 
not trespassers upon the track at the time of receiving the injury, 
that the défendant and its servants were not authorized to assume 
that the track would be clear on the trestle or bridge in question, 
that the injury was the direct resuit of the négligence of the crew in 
handling the defective car, and that no act of the children tended to 
constitute contributory négligence on their part. 

The question as to whether persons are or are not trespassers upon 
the track of a railroad company is generally one of f act, or of mixed 
law and fact. The évidence may be so undisputed and so clear 
in some cases as to authorize the court to déclare that the parties are 
or are not trespassers, but such cases are now rare. In the begin- 
ning and early history of railroad opérations, the number of such 
roads, and the number of their tracks and of the trains run thereon, 
were so limited, and ail of the features so novel, that their actual 
présence at any point was a signal that arrested attention, and gave 
warning for the exercise of care by ail who wished to pass across 
or along their tracks. The tracks and trains were run only where 
the pre-existing community feit the need for them, and gladly gave 
the companies the paramount right of way at public and licensed 
orossings, and exclusive right of Way at ail other points. The num- 
ber of running trains was smaU, and the rate of speed moderate; 
and it was not then necessary, or deemed prudent, to run the roads 
into, and through the business centers of, such towns as Atlanta. 
Within comparatively a few yèars through passenger trains of Pull- 
man sleepers from our national capital to our commercial capital 
were drawn through Baltimore by teams of horses. Now, the rail- 
road companies, by contract, or by the exercise of the delegated 
power of eminent domain, push and concentrate their roads, and mul- 
tiply their tracks, into the hearts of most of the capital towns of the 
country. When the question as to who were trespassers on railroad 
tracks, and what duty, if any, the companies owed to such persons, 
flrst demanded judicial décision, analogies were sought in reported 
cases arising out of other opérations, and out of injuries received by 
strangers on the private premises of others. Guided by the analo- 
gies of such cases, which then appeared to be close and instructive, 
and which were more helpf ul then than now, it appears to hâve been 
held that ail were trespassers on a railroad track who couldnot clàim 
the right under some public régulation, some contract of the parties, 
the invitation of the corporation, or such notorious use continued for 
such time as would give a right by the longest period of prescrip- 
tion fôr acquiring an interest in lànd, andthat the corporation owed 
no duty to those who were trespassers. It soon became manifest 
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that this doctrine was too harsh to apply to the opération of sucb 
agencies as are in use upon railroads, and that those agencies, and 
the modes of their use; are of sudi a nature as impose upon persons or 
parties usiiig them a high degree of care, net only for the personal 
safety of passengers and employés, but of the gênerai public. And 
a more humane rule was declared, that where the servants of the 
corporation in charge of the opération of trains hâve knowledge of 
the exposed condition of the party injured, or the circumstances are 
such that a reasonably prudent man in the position of those servants 
would take knowledge of it, the corporation cannot claim exemption 
from liability for the injury inflicted through négligence of its serv- 
ants under such circumstances. And, f urther, in the matter of pass- 
ing across a railroad, or along its track, at points where no public 
Crossing. hadbeen established by law or contracted for by the par- 
ties, and where no express invitation had been extended to the public 
or to individuals for such use, that the notorious, fréquent, and con- 
tinued use thereof for such purpose by individuals or the gênerai pub- 
lic, knoWn to the officers and servants of the company, and acqui- 
esced in by them without objection, would imply such a license as 
would relieve parties so using it from the charge of being trespassers, 
and would charge the corporation with the duty of expecting such 
persons to be on its track, and to use reasonable care to avoid in- 
flicting an injury on them. Some unguarded expressions occur in a 
number of the more recently reported décisions, and a few cases 
in the courts of some of the states a,ppear to support the contention 
of the défendant in this case, and to sustain the action of the circuit 
court in its ruling on the demurrer. Most of the cases which we 
hâve examined diflered from this case, in that the whole case was 
before the appellate court, and the questions considered arose on 
the considération of the whole proof in courts sitting as courts of 
appeal, and passing upon the évidence, or upon instructions given 
op refused, on states of fact fully shown by bills of exception. We 
are not called upon to say that the facts pleaded with référence to 
the use of the covered trestle or bridge over Rhodes street constituted 
an implied license to the public to use that bridge ; nor are we called 
upon to say that the défendant, in the matter of handling the oil- 
tank car as charged in the pleadings, was or was not guilty of négli- 
gence; nor are we called upon to say that the children were or were 
not guilty of contributory négligence. AU that we are called upon 
to décide, and ail that we do pass on, is whether such a case is made 
by the pleadings of the plaintiff as required the défendant to answer, 
and the court to submit issues to the jury. 

What we hâve already said clearly indicates that, in our view, the 
question of whether the use of the trestle had been such as to consti- 
tute an implied license to the public to pass over it, and relieve the 
children of the charge of being trespassers, should hâve been submit- 
ted to the jury. This view, we think, is supported by the great 
weight of récent décisions. The cases are so numerous that to review 
them would be tedious and unprofltable. We cite only a few, which, 
with those to which they refer, sufBcien+ly show the présent state of 
the authorities: Bennett v. Railroad Co,, 102 U. S. 577; Fletcher v. 
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Eailroad Co. (Nov, 1, 1897; not yet offlcially reported) 18 Sup. Ct. 
35; Cahill v. Railway Co., 46 U. S. App. 85, 20 0. 0. A. 184, and 
74 Fed. 285; Feltoa v. Aubrey, 43 U. S. App. 278, 20 0. 0. A. 436, 
and 74 Fed. 350; Railway Co. t. Watkins, 88 Tex. 20, 29 S. W. 232; 
Railway Co. v. Crosnoe, 72 Tex. 79, 10 S. W. 342; Railway Co. v. 
Boozer, 70 Tex. 530, 8 S. W. 119; Railroad Co. v. Hewitt, 67 Tex. 
473, 3 S. W. 705; Roth v. Depot Co. (Wash.) 43 Pac. 641; Barry v. 
Railroad Co., 92 N. Y. 289; Taylor v. Canal Co., 113 Pa. St. 162, 
8 Atl. 43; Chenery v. Railroad Co., 160 Mass. 211, 35 N. E. 554. 

The elementary principle, fundamental in ail civilized life, to test 
that degree of care, the absence of the reasonable use of which cou- 
stitutes culpable négligence, is that a party must so use his own, ând 
so conduct himself, as he TFould hâve a right to expect that anothcr, 
honest, reasonably prudent, and humane, would do under similar 
circumstances. Subject to certain well-settled limitations, the fit 
adjustment of this principle to the inflnitely varying conditions of 
particular cases can best be made by the jury. It is dear to us 
that if the défendant was négligent in the handling of the oil-tank car 
in question, in its yards at the junction of Fair street, by which the 
car escaped from control, and rushed down the track at a gteat 
speed, and across the bridge on which the children were, and inflicted 
the injury of which they died, the cause was direct and proximate, 
and the défendant could not be relieved on the ground that the 
cause was remote, and the effect not to hâve been expected. There 
is in the déclaration no suggestion of any act upon the part of the 
children that would constitute négligence, other than the mère fact 
of their being run down and killed by a blind car coming on them 
from the rear at a fearfully excessive rate of speed, without any sig- 
nal or note of warning other than the noise that the movement of a 
single car would make, which, even to ears of adult expérience, must 
hâve been inaudible at the given time and place. As already sug- 
gested, the test to be applied to a given state of facts, either by court 
or jury, to détermine whether they constitute négligence, îs our com- 
mon knowledge of what would be the conduct of a reasonably pru- 
dent person of like âge and expérience in like circumstances. The 
same degree of care is not expected of children of the âge of 7 and 11 
years that could reasonably be exacted of mature persons, having 
the expérience which cornes as ail expérience does with maturing 
years. This circumstance of âge, however, like ail the other circum- 
stances of the situation, is an élément of proof to be considered by 
the jury in flnding the présence or absence of contributory négli- 
gence. We conclude, therefore, that the circuit court erred in sus- 
taining the gênerai demurrer to plaintifE's déclaration, for which 
error its judgment is reversed, and the cause is remanded to that 
court, with directions to overrule the demurrer and award the plain- 
tiff a venire. Reversed and remanded. 
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OUSELET y. LBHKÏH VALLEY TBUST & SAFE-DEPOSIT 00. 

^ (Oireuri Court, E. D. Pennsylvanla. November 23, 1897.) 

No. 62. 

1. FOKEroN Jddgments — Vaiiditt. 

A default judgment between citlzens of a foreign country, rendered by a 
court of that country bavlng gênerai jurisdiction and jurisdiction of the 
subject-matteri is valid and enforceable bere, tbougb the défendants, be- 
Ing out of that country at the tlme, were not personally served. 

2. Sa'me— Suit on Jùdgmént— PAiia?iEs. 

Qusere: Whetber the assignée of a foreign Judgment can sue thereon in 
his own name. 

This was an action of assumpsit, brougM by Frederick Arthur 
Gcre Ouseley, in his own name,: against the Lehigh Valley Trust & 
Safe-Deposit Company, as éxecutor of Amable B. Bonneville, de- 
ceaaed. The statement of claim set out the foUowing facts: 

On July 26, 1876, Samuel M. Weeks, a subject of the queen of Great Brltain, 
and a résident of Nova Scotia, recorered judgment agaînst Amable B. Bonne- 
ville and another in the suprême court of the province of Nova Scotia, amount- 
ing, with costs, to, $2,242.27. That court was then a court of record, duly con- 
stltuted, with genèl-ai .lurisdiction, and jurisdiction of the subjeet-matter of 
that suit. The défendants therein in 1878 and in 1882 aclinowledged the 
validity and blnding force of that judgment, and promised to pày it, but only 
$190 bas been received on account thereof. Amable B. Bonneville died on 
November 8, 1895, residing at Allentown, Pa. The corporation défendant was 
appointed his exécuter, and is in funds to pay this judgment. Samuel M. 
Weeks has assigried his rights under this judgment to the plaintiff, who is 
also à subject of the queen of Great Britain. Attached to this statement of 
claim is a copy of the record of the original cause. From this it appears that 
the défendants wejç'e residing in ,New York, and were not personally served 
therein withln thë territorial jurisdiction bf the Nova Scotia court, and that 
the original judgment was obtained by default. 

To this statement of claim a demurrer was filed by défendant, the 
grounds of whièh, se far as insisted on at the argument, are set out 
in the opinion. 

Charles A. Chase, for plaintiff. 
Edward Harvey, for défendant 

DALLAS, Circuit Judge. Four causes of demurrer are assigned 
by the défendant to the plaintifif's statement of his cause of action, 
but thèse need not be severally considered, inasmuch as in the brief 
presented on behalf of the défendant it is said that the questions in- 
tended to be raised by the demurrer are (1) whether this action can 
be maintained notwithstanding the fact that it appears that the 
judgment of the Canadian court now sued upou was obtained with- 
out service on the défendants, and without appearance by them ; and 
(2) whether, aside from the first question, the plaintiff, as assignée 
of that judgment, can maintain an action thereon in his own name. 

1. The first point is, in my opinion, not well taken. It need not be 
questioned — it is, I think, unquestionable — that, if the défendants 
had been then citizens of the United States, the judgment, which was 
entered by the Canadian court without actual notice to or appear- 
ance by them, of whatever validity there against property of the de- 
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fendants Ihere situate, could hare no validity hete, even of a prima 
facie cliaracter. Bischoff v. Wethered, 9 Wall. 812, 814. But the 
statement of claim expressly asserts that the court which rendered 
the judgment was, at the tlme of its rendition, a court of record, duly 
constituted, and of gênerai jurisdiction, and that it had jurisdiction 
not only of the subject-matter, but also of the parties to the action; 
and thls gênerai averment is supplemented by the spécifie allégation 
that Amable B. Bonneville, whose exécuter is défendant hère, "was 
then a résident and subject of said dominion and empire." In view 
of thèse statements of fact, I cannot sustain the demurrer upon the 
ground now under considération. The law upon the subject was, 
I think, well stated in Schisby t. Westenholz (1870-71) L. E. 6 Q. B. 
155, where Blackburn, J., at pages 160 and 161, said: 

"Again, ît was argued before us that foreign judgments obtalned by default, 
where the citation was [as in the présent case] by an artificial mode prescribed 
by the laws of the country in which the judgment was glven, were not enforce- 
able in this country, because such a mode of citation was contrary to natural 
justice. Now, on this we think some things are quite clear on principle. If 
the défendants had been, at the time of the judgment, subjects of the country 
whose judgment is sought to be enforced against them, we thinlc that its 
laws M'Ould bave bound them. Again, if the défendants had been, at the tlme 
the suit was commenced, résidents in the country, so as to hâve the beneflt 
of its laws protecting them, or, as It is sometimes expressed, owing temporary 
allegiance to that country, we thinli that its laws would hâve bound them." 

The application of this language to the case in hand need not be 
pointed out; it is obvions. 

2. The brief on behalf of the défendant quite forcibly opposes the 
right of the plaintiff assignée to maintain this action in his own name, 
but, though otherwise quite exhaustive, the plaintiff's brief is wholly 
silent upon this question. Under thèse circumstances, and in view 
of the fact that this particular objection, if well founded, may, per- 
haps, be overcome by amendment, I deem it inadvisable to now pass 
upon it. Accordingly, the demurrer will be retained for further con- 
sidération, and with leave to either party to move the court in the 
premises as may be advised. 



BARNBS CYCLE CO. v. REED. 

(Circuit Court, W. D. Pennsylvania. January 3, 1898.) 

No. 1. 

GuAEAïTTT— Notice of Acceptance. 

Where a guarantor signs the guaranty without request of the guarantee, 
and In his absence, for no considération except future advances to be made 
to the principal, the writing is a mère proposai, requiring acceptance and 
notice thereof to the guarantor in order to bind him. The mère récital of 
a nominal considération, without stating whether it cornes from the guar- 
antee or the principal, does not afCect this rule. 

This was an action at law by the Barnes Cycle Company against C. 
M. Reed upon an alleged contract of guaranty. At the trial the court 
directed a verdict for the défendant, and the case is now heard upon a 
motion for a new trial. 

Fish & Crosby, for plaintiff. 
T. A. Lamb, for défendant. 
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BUFFINGTON, District Judga This is a motion for a new trial. 
The court gave peremptory inatructions in favor of the défendant, and 
therein, it is contended, committed error. A carefui examination 
of the authorities has strengthened us in the view taken at the tri^al 
of the questions involved, and we are of opinion there was no error 
in the instructions given. The facts of the case are thèse : On 
November 20, 1895, one ScUaudeclier entered into a provisional writ- 
ten contract or arrangement with the Barnes Cycle Company, the 
plaintiff, providing for his acting as that company's agent, and the 
future ordering of a large number of bicycles from it. This pajjer 
contained the proviso that the "contract shall not be considefed as 
binding upon the iirst party (the Barnes Cycle Compaûy) until ap- 
proved in wrîting by tbe Barnes Cycle Company" ; and upon the writ- 
ing was a printed form for such approval and acceptance by that Com- 
pany. This writing was on February 10, 1896, taken by Schlaudecker 
to C. M. Reed, the défendant, who then signed his name to an indorse- 
ment thereon, which reads as foUows: 

"In considération of the exécution by the Bames Cycle Company of the fore- 
going contract with Léo Schlaudecker, Erie, Pa., and the sum of one dollar, 
receipt whereof is hereby acljnowledged, I hereby guaranty the pnyment, 
when the same becomes due, of ail sums owing, or which may hereafter be 
owing, for bicycles and bicycle attachments, sold and delivered by said Barnes 
Cycle Company to sàid Léo Schlaudecker under tlils contract; and, for the like 
considération, I further guaranty the performance by said Léo Schlaudecker 
of ail the other provisions of said contract in his part to be performed. 

"Dated Erie, Pa., 2/10, 1896. Chas. M. Reed." 

The paper was subsequently returned by Schlaudecker to the Barnes 
Cycle Company, which company, on February 15, 1896, approved and 
accepted the original contract, as follows: 

"Syracuse, N. Y., Feby. 15, 1896. 
"The above contract is hereby approved and accepted. 

"Thè Barnes Cycle Co.. 

"By A. R. Peck. [L. S.]" 

No notice was given Reed of such signing or acceptance, and there 
is no évidence that he knew of any goods being fumished to Schlau- 
decker by the Barnes Company before August, 1896, at which time ail 
deliveries were completed. Thereafter Schlaudecker failed, and, not 
having paid for the bicycles fumished him, the présent suit waa 
brought against Reed upon his said undertaking. 

As we view this case, the writing of November 20, 1895, between 
Schlaudecker and the Barnes Company, was provisional only, and was 
not to, and did not, become a contract until its approval in writing by 
the Barnes Cycle Company. In this inchoate, incomplète form, in 
which it had remained for almost three montas after its original sign- 
ing, it was brought by Schlaudecker to Reed, and, as stated above, the 
indorsed agreement was signed by the latter. 

It will be noted that when tbus signed there was no valid, subsist- 
ing contract between Schlandecker and the Barnes Cycle Company. 
It only became a valid, enforceable contract, as against the Barnes 
Company, flve days later, when that company indorsed its acceptance 
and approval upon it. 
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Under the circumstances, we are of opinion that the undertaking 
of Eeed was provisionaJ, and not absolute. The Barnes Company 
was not bound to accept it, or, indeed, to enter into the contract with 
Schlaudecker. If it saw fit to contract with Schlaudecker, and accept 
Keed's offer, we are of opinion it was bound to notify Reed of that 
fact, and of its acceptance of bis offer; for, as we construe Reed's 
undertaking, the future exécution of the contract by the Barnes Com- 
pany was the considération for him making his agreement. Hence 
the necessity for notice. This view of the law is in accord with the 
authorities, both state and fédéral. The case of Machine Co. v. Rich- 
ards, 115 U. S. 527, 6 Sup. Ct. 175, is strikingly in point. It was there 
said: 

"But If the guaranty is signed by the guarantor wlthout any previous re- 
quest of the other party, and in his absence, for no considération moving be- 
tween them except future advances to be made to the principal debtor, the 
guaranty is in légal effect an ofCer or proposai on the part of the guarantor, 
needing an acceptance by the other party to complète the contract." 

We see no différence between that case and the one in band. Save 
that in the one at bar, the receipt of a nominal considération is ac- 
knowledged, the facts are quite alike. But this différence should 
not be controlling, under the circumstances and writings of this case ; 
for that this nominal considération was paid by the Barnes Company 
does not afSrmatively appear from the writing itself, and its payment 
by Schlaudecker may be quite as consistently inferred therefrom as its 
payment by the Barnes Company. 

In Davis v. Wells, 104 U. S. i64, the question of the necessity of 
notice was considered, and, after a full discussion of the prior fédéral 
authorities, the court said: 

"There seems to be some confusion as to the reason and foundation of the 
rule, and consequently some uncertainty as to the circumstances in which It is 
applicable. In some instances it bas been treated as a rule, inhering in the 
very nature and définition of every contract, which requires the assent of a 
party to whom a proposai is made to be signified to the party making it, in 
order to constitute a binding promise. In others it has been considered as a 
rule springlng from the peculiar nature of the contract of guaranty, which re- 
quires, after the formation of the obligation of the guarantor, and as one of its 
incidents, that notice should be given of the intention of the guarantee to act 
under It, as a condition of the promise of the guarantor. The former is the 
sensé in which the rule is to be understood as having been applied in the dé- 
cisions of this, court." 

This principle is the ground upon which the Pennsylvania cases of 
Coe T. Buehler, 110 Pa. St. 366, 5 Atl. 20, and Gardner v. Lloyd, 110 
Pa. St. 285, 2 Atl. 562, rest. In the former case the court said : 

"The absence of notice of acceptance by the plaintifCs to the défendant is 
fatal to their claim. Wheu the défendant signed the guaranty it was his 
proposition only. The contract which he proposed to guaranty had not been 
executed or accepted by the plaintiffs. True, they did exécute it soon after- 
wards, yet they gave no notice thereof to the défendant." 

In the latter the court, after discussing the pertinent Pennsylvania 
cases, says: 

"In ail of them the doctrine Is enforced that where the event is future, and 
dépends upon the will of the guarantee, he must give notice of acceptance to. 
the guarantor before the latter beeomes subject to any Uability." 

The motion for a new trial is refused. 
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In re KIRBY, 
(District Court, D. South Dakota. Jânuary 19, 1898.) 

1. Attornets—Disbarmknt— Conviction of Infamous Offense. 

A court wUl disbar an attorney convicted of an offense Involving moral 
turpitude, and to whicli eongress has attached an infamous punishment, 
though it is not a felony. 

2. Samk— Effbct of Wbit of Ebror. 

The suing eut of a writ of error to revlew a judgment of a fédéral couit 
convicting an attorney of an offense, and the granting of a supersedeas 
thereon,' do not vacate the judgment, so as to prevent Its being ground for 
the defendant's disbarment. 

Proceeding for the disbarment of Joe Kirby. 

S. B. Van Buskirk, for petitioners. 
Joe Kirby, in pro. per. 

CAELAND, District Judge. On January 7, 1898, J. D. Elliott, 
United States attorney for this district, filed in this court his sworn 
pétition, wherein it is charged that Joe Kirby, an attorney of this 
court, was at the April, 1897, term of said court duly convicted upon an 
indictment charging said Joe Kirby with having receired and had in his 
possession and control, with intent to couvert the same to his own use, 
certain postage stamps of the United States, he (the said Kirby) 
knowing the same to hâve been theretofore îfeloniously stolen and 
carried away from a certain post oflQce of the United States; that on 
June 25, 1897, being a day of said April term, said Joe Kirby was 
duly sentenced upon said conviction to a term of two years in the 
penitentiary of South Dakota. Said pétition prayed the judgment of 
this court in the pr émises, and that said Joe Kirby be disbarred and 
removed from his office as an attorney of this court. Upon the flling 
of said pétition, said Joe Kirby was cited to appear before this court 
on the 17th day of January, 1898, and show cause why the prayer 
of the pétition should not be granted. On the return day respondent 
appeared in his own behalf, and S. B. Van Buskirk, assistant United 
States attorney, in support of the pétition. 

Eespondent first objected to the jurisdiction of the court on the 
ground that the matter charged against him could not be heard except 
at a spécial or gênerai term of tliis court, and then filed an answer 
denying generally the allégations of the pétition, except as said alléga- 
tions might be admitted by other matters set forth in the answer. 
The answer then set forth that a writ of error had been sued ont of 
the suprême court of the United States to reverse the judgment of 
conviction set forth in the pétition, and that a supersedeas had been 
granted pending the décision of said suprême court, which writ of 
error was still pending and undetermined. A certifled oopy of the 
proceedings of this court in the case of the United States against Joe 
Kirby was introduced in évidence in support of the pétition, from 
which it appears that the allégations of the pétition are true. This 
court will take judicial notice, upon its attention being called thereto, 
of the issuanoe of the writ of error and the granting of a supersedeas. 
No other évidence was introduced on either side. 
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Respondent contèna» that the pétition sh.ould be dismîsaed for the 
foUowing reasoas: (1) The court bas no jurisdlction, for the reasons 
stated in the opening of the case in regard to the terms of court. 
(2) The oflEense of which respondent was convicted is not a felony. (3) 
The suing out of a writ of error and the granting of a supersedeas 
hâve rendered the judgment of conviction inoperative for any purpos^e, 
■pending the hearing on said writ. 

There is no force in the flrst point, as the record of the court shows 
that the regular October, 1897, term of this court had been regularly 
adjourned from time to time until the date of the hearing herein men- 
tioned. 

In considering the second point, it may be well to consider briefly 
the power of this court over its attorneys after it has once admitted 
them to practice before it. In Ex parte Wall, 107 U. S. 273, 2 Sup. 
Ot. 575, the suprême court said: 

"It Is laid down In ail the books in whlch the subject Is treated that a court 
has power to exercise a summary jurisdlction over its attorneys to compel them 
to act honestly towards their clients, and to punish them by fine and imprison- 
ment for misconduct and contempts, and In gross cases of misconduct to strike 
their names from the roU. If regularly convicted of a ielony, an attorney wlU 
be struck off the roU as of course, whatever the felony may be, because he is 
rendered Infamous. If convicted of a misdemeanor, which Imports fraud or 
dishonesty, the same course wlU be taken." 

There is no statutory définition of félonies in the législation of the 
United States. Reagan v. U. S., 157 U. S. 303, 15 Sup. Ct. 610. The 
suprême court has held, however, in Ex parte Wilson, 114 U. S. 417, 
5 Sup, Ot, 935, and in Mackin v. U. S., 117 U. S. 350, 6 Sup. Ct. 777, 
that a crime which may be punished by imprisonment, with or with- 
out hard labor, in a state prison or penitentiary, is an infamous crime. 
It seems that the crime of receiving stolen property, knowing the 
same to hâve been stolen, was not a felony at common law. Kéither 
has it been made such by any législation of congress; and the su- 
prême court, in the case of Bannon v, U. S., 156 U. S. 464, 15 Sup. 
Ct. 469, said: 

"Nelther does it necessarily follow that, because the punishment afilxed to 
an offense is infamous, the offense itself Is thereby raised to the grade of 
felony." 

But it is immaterial, for the purpose of this proceeding, whether the 
offense of which the respondent was convicted is a felony or not: 
for it makes little différence whether a man is rendered infamous by 
the mère fact of his committing a felony, or whether he ia rendered 
so by the commission of a misdemeanor to which congress, in direct 
terms, has attached an infamous punishment, for the reason that the 
punishment has always determined whether the crime of which a per- 
son was convicted was infamous or not. There has been no attempt 
to argue that the crime of which respondent was convicted did not 
involve moral turpitude. 

In regard to the third point, it is claimed that, as a writ of error 
had been sued out and a supersedeas granted, the judgment of con- 
viction has no force whatever, and cannot be used as évidence of any 
fact adjudicated by it. In support of this contention numerous cases 
are cited, deflning the status of judgments rendered in différent state 



608 84 FEDERAL REPORTER. 

courts wMch operated as:a supersedeas. The principal case relied 
on is that of People y, Treadw^ll, 5 Pae. 686, wlierein the suprême 
court of CaJifomia, in a pfoceeding to disbar an attomey, held that 
under the statutes of that state an appeal duly perf ected suspended 
thfc opération of the judgment for ail purposes. But it must be re- 
membered that the judgment of conviction, to establish whieh a certi- 
fled copy of the record was introdueed on this bearing, was rendered" 
in a district court of the United States, and that the writ of error 
sued out was the common-law writ; hence, décisions of state courts, 
based upon state statutes, are not authority. It is necessary, then, 
to inquire as to what effect the common-law writ of error bas upon 
the judgment to reverse which it was sued ont. And in discussin| 
this point I shall assume that tbe writ of error in the case of Joe 
Kirby versus The United States was properly sued out of a court 
having jurisdiction to review error s of law in that proceeding; for, 
since the act of January 30, 1897, the circuit court of appeals of the 
Eighth circuit would generally exercise the only appellate jurisdiction 
over the judgment rendered against the défendant. "An appeal is a 
process of civil-law origin, and removes a cause entirely, subjecting 
the fact as well as the law to a review and a retrial. A writ of error 
is a process of common-law origin, and it removes nothing for re- 
examination but the law." 2 Story, Const. § 1762. In the case of 
Sharon v. Hill, 26 Fed. 345, Judge Deady used the foUowing lan- 
guage: 

"There is some confusion and contradiction in the language and ruling of the 
authorities on this point, but this arises largely from the fact that the différence 
In the original mode and effect of reviewing a judgment in an action at law, 
and the decree of the court proceeding accordlng to the civil law as a court 
of ehancery or admiralty, Is often latterly overlooked. A judgment in an ac- 
tion at law could only be reversed and annuiled for error appéarlng on Its face. 
For this purpose a writ of error issued out of the court above to buing up the 
record for examlnatlon. This was considered a new action to annul and set 
aslde the judgment of the court below, and if the writ was seasonably sued 
out, and bail put Into the action, it was a supersedeas, so far as to prevent an 
exécution from Issuing on a judgment pendlng the writ of error, but left it 
otherwise in full force between the parties, elther as a ground of action, a bar, 
or an estoppel." 

See, also, 2 Bac, Abr. 87. 

In Railway Co. v. Twombly, 100 U. S. 81, the suprême court says : 

"A writ of error to this court does not vacate the judgment below. That 
continues in force until reversed, which is only done when errors are found in 
the record on which it rests, and which were committed prevlous to its rendi- 
tlon." 

It wUl thus be seen that the suing out of the writ of error in no 
wise aiïected the judgment of conviction against the respondent. 
The granting of the supersedeas simply stayed the exécution of the 
judgment until the writ of error could be heard. A proper respect 
for the public, the légal profession, and this court renders it impera- 
tive that the respondent should be disbarred as an attorney of this 
court; and it is so ordered. 
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UNITED STATES v. MURPHY. 

(District Court, D. Delaware. January 19, 1898.) 

No. 2. 

Nbutbalitt Laws— Interprétation. 

The broad purpose ot section 5286 of tlie United States Revised Statutes 
Is to prevent complications between this government and foreign powers. 
It is not tàe intent of that section in any manner to check or interfère with 
the commercial activities of citizens of the United States or of others re- 
slding withln the United States and Interested In commercial transactions; 
but to prevent the use of the soll or waters of the United States as a base 
from which mllitary expéditions or military enterprlses shall be carrled on 
against foreign powers with which the United States Is at peace. 

Same— PBOviDrsG Means for Military Enterprise. 

Provlding the means of transportation for a military enterprlse to be car- 
rled on from the United States against Spanish rule In Cuba is, withln the 
meanlng of section 5286, preparlng the means for such military enterprlse 
to be so carried on, and, if done with knowledge on the part of the person 
so provlding the means of transportation, of the character and purposes of 
such enterprlse, Is denounced by the statute. 

Samb—" Military Enterprise" Dbfinbd. 

Where a number of men, whether few or many, combine and band them- 
selves together, and thereby organlze themselves Into a body, withln the 
limits of the United States, with a common intent or purpose on their part 
at the time to proceed in a body to a foreign terrltory, there to engage In 
carrylng on armed hostlUtles, elther by themselves or in co-operatlon with 
other forces, against the terrltory or dominions of any foreign power with 
which the United States is at peace, and with such intent or purpose pro- 
ceed from the limits of the United States on thelr way to such terrltory, 
elther provided with arms or Implements of war, or Intendlng and expect- 
ing and with préparation to secure them durlng transit, or before reachlng 
the scène of hostUities, ail the essential éléments of a military enterprlse 
exist withln the meanlng of section 5286. 

, Same. 

It is not necessary that the men shall be drilled or uniformed or prepared 
for efficient service, nor that they shall hâve been organized, accordlng to 
the tactlcs, as Infantry, artlUery or cavalry. It is sufflcient that the mili- 
tary enterprlse shall be begun or set on foot wlthin the United States; and 
It is not necessary that the organlzatlon of the body as a mllitary enterprlse 
shall be completed or perfected wlthin the Unltëd States. Nor is It neces- 
sary that ail of the persons composing the mllitary enterprlse shall be 
brought In personal contact with each other wlthin the limits of the United 
States; nor that they shall ail leave those limits at the same point. It is 
sufflcient that by previous arrangement or agreement, whether by conver- 
sation, correspondence or otherwlse, they become combined and organized 
for the purposes mentloned, and that by concerted action, though proeeeding 
from différent portions of thls country, they meet at a designated point 
elther on the hlgh seas or wlthin the limits of the United States. 

. Same— Transportation of Military Enterprise. 

A vessel may at the same time be engaged In transporting a mllitary 
enterprlse and also a cargo of arms and munitions of war, and while the 
transportation of the latter is lawful, the transportation of the former is 
unlawful, if carrled on for the purpose of engaglng in armed hostllltles 
against the Spanish government In Cuba. 
, Same— Venue. 

If a mllitary enterprise wlthin the définition above glven was begun or 
set on foot In the United States for the purpose of committing hostilities in 
Cuba against the Spanish government In that island, whether In co-opera- 
tlon with the Cuban Insurgents, or by Itself, although such mllitary enter- 
84 F.-39 
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prise may never hâve reached the shores of Cuba, and If the défendant pre- 
pared, wlthin the District of Delaware, and with Itnowledge on his part 
then and there of the unlawful nature of the enterprise, the means of trans- 
porting such niilitàry enterprise from the high seas oflC Barnegat, either for 
the whole or any part of the way to Cuba, he violated section 528fi. 
7. Rbasonablb Dodbt. 

Eeasonable doubt deflned. 

This was an indictment against Edward Murphy for violation of 
Rev, St. § 5286. 

Lewis G. Vandegrift, U. S. Dist. Atty. 

Geo. Gray, Herbert H. Ward, and Andrew C. Gray, for défendant. 

BRADFOED, District Judge. Gentlemen of fixe Jury: The in- 
dictment in this case charges Edward Murphy, the défendant, with 
violating section 5286 of the Revised Statutes of the United States. 
That section comprises certain provisions of the législation by con- 
gress commonly known as the neutrality laws of the United States. 
It provides that "every person who, within the territory or jurisdic- 
tion of the United States, begins, or sets on foot, or provides or pré- 
pares the means for, any military expédition or enterprise, to be car- 
ried on from thence against the territory or dominions of any for- 
eign prince or state, or of any colony, district, or people, with whom 
the United States are at peace, shall be deemed guiltj' of a high 
misdemeanor," &c. The indictment originally contained eight 
counts, of which six, namely, the first, third, fourth, sixth, seventh 
and eight were, before you were impaneled, disposed of on demur- 
rer; leaving for présent considération only the remaining counts, 
namely, the second and flfth. The second count charges that the 
défendant on or about the flfth day of August, 1896, "did wilfully, 
knowingly and unlawfully provide the means for a certain other 
military expédition, to be carried on from within the territory and 
jurisdiction of the United States, to wit, from the District of Dele- 
ware, against the territory and dominions of the King of Spain, a 
foreign prince, or state, with whom the United States were then and 
are now at peace, the means provided by the said Edward Murphy 
being the steamship Laurada, of which he was then and there mas- 
ter, and her crew, of which he was then and there in command and 
control; the said Edward Murphy remaining master of the said 
Laurada and in command and control of her crew during the several 
weeks immediately subséquent to the said flfth day of August, A. 
D. eighteen hundred and ninety six, during which said last men- 
tioned time the said military expédition was being conveyed and 
transported by the said steamship Laurada, of which he was master 
as aforesaid, from within the territory and jurisdiction of the Unit- 
ed States, to wit, from the District of Delaware, to and against the 
island of Cuba, a dominion of the said King of Spain, a foreign 
prince, or state, with whom the United States were then and are now 
at peace; contrary to the form of the act of Congress," &c. This 
count, in short, charges that the défendant wilfully, knowingly and 
unlawfully, provided the means for a military expédition to he. car- 
ried on from the District of Delaware to and against the island of 
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Cuba, a dominion of the King of Spain, with whom the United 
States then was and still is at peace. A conviction of the défend- 
ant under the second count could not be justified in the absence of 
évidence showing that an expédition, for which he provided the 
means, was tp be carried on from the District of Delaware. No évi- 
dence has been adduced that any expédition, military or otherwise, 
was to be or was carried on from the District of Delaware. You 
are therefore instructed by the court to render a verdict of not guilty 
as to the second count. 

The âfth count charges that the défendant on the fifth day of 
August, 1896, "did, within the territory and jurisdiction of the Unit- 
ed States, to wit, at the said District of Delaware, wilfully and un- 
lawf ully prépare the means for a certain other military enterprise to 
be carried on from thence against the territory and dominions of a 
foreign prince, or state, with whom the United States were then 
and are now at peace, to wit, against the colony and district of Cuba, 
which said colony and district at the time herein mentioned was and 
still is a part of the territory and dominions of the King of Spain, 
the said United States then and there being at peace with the said 
state and with the said King of Spain; that the said Edward Mur- 
phy so prepared the means for such military enterprise in that he, 
on or about the date last aforesaid, being master of a certain steam 
vessel known as the 'Laurada' and in command of said vessel and her 
crew at the District of Delaware aforesaid, did then and there pro- 
ceed with the said vessel and crew down the Delaware Eiver into 
the Atlantic océan and thence northward on the high seas ofï the 
coast of New Jersey where the said vessel was met under precon- 
certed arrangement by a certain steam launch known as the 'Rich- 
ard K. Fox' containing men, and a certain Ughter containing arms 
and ammunition and towed by a certain steam tug known as the 
'Dolphin,' which said men and arms and ammunition were then 
and there transferred to the said 'Laurada' and thence carried by 
it to or near to the island of Navassa in the Caribbean sea where 
the said men and arms and ammunition were transferred from the 
said 'Laurada' to a certain steam vessel known as the 'Dauntless' 
and by it landed on the shore of Cuba, the said men acting together 
under a preconcerted arrangement and he, the said Edward Murphy, 
well knowing and intending that the said men and arms and am- 
munition should be so transported and transferred and flnally land- 
ed on the island of Cuba for the purpose of eflecting the said mili- 
tary enterprise as aforesaid and making war upon the territory and 
dominions of the King of Spain; contrary to the act of Congress," 
&c. This count charges, in substance, that the défendant on the 
flfth day of August, 1896, knowingly, wilfully and unlawfully pre- 
pared the means within the District of Delaware for a military en- 
tei-prise to be carried on from the United States against the island 
of Cuba, a dominion of the King of Spain, with whom the United 
States then was and still is at peace; the means so prepared being 
the steam vessel Laurada and her crew. The count does not charge 
that the défendant began or set on foot a military enterprise, but 
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that he prepared the means for a military enterprise. In order to 
justify a verdict of guilty you must be fuUy satisfied from the évi- 
dence in the case that ail the necessary ingrédients of the alleged 
ofifence existed or occurred. It is necessary that it shall appear to 
your satisfaction that on or about the flfth day of August, 1896, the 
défendant prepared means; that the défendant prepared such means 
within the District of Delaware; that the means so prepared were 
means for a military enterprise to be carried on from the territory 
or waters of the United States; that such enterprise was to be car- 
ried on against the territory or dominions of the King of Spain in 
the island of Cuba; that the United States was at peace with Spain 
at the time the défendant so prepared means; and that the défend- 
ant knew, at the time he prepared such means, the character and 
purpose of such enterprise. The court takes judicial notice and in- 
structs you that at the time of the alleged offence the United States 
was at peace with Spain; that the island of Cuba was at that time 
and still is part of the territory or dominions of the King of Spain; 
that at that time an armed insurrection or rébellion existed in Cuba 
against the Spanish authority and government in that island, and 
warlike hostilities were then and there in progress between the Cuban 
insurgents, on the one hand, and the military forces of the King of 
Spain, on the other. It appears from uncontradicted évidence in 
the case, of the effect of which, however, you are the ultimate jiidges, 
that the défendant was on the fifth day of August, 1896, the master 
of the Laurada, and that he then ccntrolled her crew and her move- 
ments and thereafter continued in such control until after that ves- 
sel left the island of Navassa, after having transferred the men and 
munitions of war to the steam vessel Dauntless at or near that is- 
land. It further appears from the testimony, without contradiction, 
that on the flfth day of August, 1896, the Laurada with her crew was 
in the Delaware river opposite the city of Wilmington, and within 
the District of Delaware, and that about flve or six o'clock in the even- 
ing of that day the défendant boarded her and assumed control as her 
master, and thereafter continued to control her crew and her move- 
ments as above mentioned. 

Providing the means of transportation for a military enterprise to 
be carried on from the United States against Spanish rule in Cuba 
is, within the meaning of section 5286 of the Revised Statutes of the 
United States, under which the défendant has been indicted, prepar- 
ing the means for such military enterprise to be so carried on, and, 
if done with knowledge, on the part of the person so providing the 
means of transportation, of the character and purpose of such enter- 
prise, is denounced by the statute. If you shall be satisfied by the 
évidence in the case that the men taken on board of the Laurada on 
the high seas off Barnegat constituted a military enterprise, as here- 
inafter defined, from the United States against the Spanish author- 
ities in Cuba, and, further, that the défendant, with knowledge of 
the character and purpose of such enterprise, and with intent to fur- 
nish transportation for it, took the Laurada with her crew from Wil- 
mington to the place of transshipment on the high seas ofl Barnegat, 
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you shoold render a verdict of guilty. But unless you should be 
satisfied from the évidence in the case, beyond reasonable doubt, 
that ail of the requisite ingrédients or éléments of the alleged offence 
existed, you shguld render a verdict of not guilty. The broad pur- 
pose of section 5286 is to prevent complications between this gov- 
ernment and foreign powers. It is not the intent of that section in 
any manner to check or interfère with the commercial activities of 
citizens of the United States or of others residing within the United 
■States and interested in commercial transactions. It is not an of- 
fence against the United States to transport arms, ammunition and 
munitions of war from this country to any foreigo country, whether 
they are to be used in war or not; nor is it an offence against the 
United States for individuals to leave this country with intent to 
enlist in foreign military service; nor is it an offence against the 
United States to transport persons out of this country and land them 
in foreign countries, although such persons hâve an intent to enlist 
in foreign armies; nor is it an offence against the United States to 
transport from this country persons intending to enlist in foreign 
armies, and munitions of war, in the same ship. The puirpose of 
the section in question is to prevent the use of the soi! or waters of 
the United States as a base from which military expéditions or mili- 
tary enterprises shall be carried on against foreign powers with 
which the United States is at peace. What it prohibits is a mili- 
tary expédition or a military enterprise from this country against 
any foreign power at peace with the United States. It does not 
prohibit the transportation from this country in the same ship of 
few or many men whose known intention before leaving our shores 
is to engage in hostilities against the Spanish forces in Cuba, pro- 
vided that such men do not constitute a military expédition or a 
military enterprise against the dominion of the King of Spain in 
that island. If they go from this country to Cuba merely as indi- 
viduals and without concert of- action between them, although for 
the purpose of taking part in such hostilities, no crime or oiïence 
against the United States attaches to anyone who has provided the 
means of their transportation with fuU knowledge, at the time he 
provided such means, of their purpose in securing such transporta- 
tion. But if the men so transported are so combined and organized 
as to constitute a military expédition or a military enterprise against 
the dominion of the King of Spain in Cuba, the furnishing of the 
means of transportation with knowledge, on the part of the person 
furnishing such means, of the character and purpose of such expé- 
dition or enterprise, is an offence against the United States puniss- 
able under the section in question. A military expédition or a 
military enterprise may consist of few or many men. Eighteen or 
twenty four men may compose such an expédition or enterprise as 
well as eighteen hnndred or twenty four hundred. The existence 
or character of the military expédition or the military enterprise 
does not require concerted action on the part of a large number of 
individuals. The défendant, as before stated, is chargea in the flfth 
count, not with preparing the means for a military expédition, but 
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with preparing the means for a military enterprise. The words 
"military enterprise" are somewhat broader in meaning tlian the 
words "military expédition." Where a number of men, whether 
few or many, combine and band themselves together, and thereby 
organize themselves into a body, within the limits of the United 
States, with a common intent or purpose on their part at the time 
to proceed in a body to f oreign territory, there to engage in carrying 
on armed hostilities, either by themselves or in co-operation with 
other forces, against the territory or dominions of any foreign pow- 
er with which the United States is at peace, and with such intent or 
purpose proceed from the limits of the United States on their way 
to such territory, either provided with arms or implemeuts of war, 
or intending and expecting and with préparation to secure them dur- 
ing transit, or before reaching the scène of hostilities, in such case 
ail the essential éléments of a military enterprise exist. It is not 
necessary that the men shall be drilled or uniformed or prepared for 
eflQcient service, nor that they shall hâve been organized, according 
to the tactics, as infantry, artillery or cavalry. It is sufBcient that 
the military enterprise shall be begun or set on foot within the 
United States; and it is not necessary that the organization of the 
body as a military enterprise shall be completed or perfected within 
the United States. Nor is it necessary that ail. of the persons com- 
posing the military enterprise should be brought in personal con- 
tact with each other within the limits of the United States ; nor that 
they should ail leave those limits at the same point. It is sufflcient 
that by préviens arrangement or agreement, whether by conversa- 
tion, correspondence or otherwise, they become combined and or- 
ganized for the purposes mentioned, and that by concerted action, 
though proceeding from différent portions of this country, they meet 
at a designated point either on the high seas or within the limits 
of the United States. Under such circumstances a military enter- 
prise to be carried on from the United States exists within the mean- 
ing of the law. [The court hère took up and disposed of varions in- 
structions prayed for on either side, and proceeded.] I now call 
your attention, gentlemen, to some of the évidence in the case, of the 
weight and effect of which, however, you, and not the court, are to 
judge. On Sunday, the ninth day of August, 1896, the Laurada, the 
Dolphin, the Eichard K. Fox and the Green Point ail met together 
on the high seas some ten or twenty miles o3 Barnegat. Did thèse 
vessels meet accidentally, on the one hand, or, on the other, by pre- 
arrangement and in accordance with some plan agreed upon in the 
United States? Rand, the chief mate of the Laurada, testiûed that 
he had a conversation with the défendant in Philadelphia, and in- 
dicated upon a chart where the Laurada should go, after leaving 
Wilmington, and that the point so flixed was on the coast of New Jer- 
sey. It appears from the uncontradicted testimony that the Laurada 
left Wilmington on the flfth day of August, 1896, under the com- 
mand and control of the défendant and proceeded down to a point 
at or near Dan Baker shoal in the District of Delaware, where she 
took on board four surf boats, and then proceeded to sea, There is 
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no évidence showing that, after leaving the District of Delaware, 
and before arriving at the point oiï Barnegat, any communication 
was receiyed either by the défendant or any person on the Laurada 
from any outside source. Horton testified that the Richard K. Fox 
about nine or ten o'clock in the evening of the eighth day of August, 
1896, started ont to sea from Gardener's Landing, at or near At- 
lantic City, with a number of men, who, with the exception of the 
crew of the Fox, did not return; and that John D. Hart who, ac- 
cording to the testimony of Eand, had transferred him, Rand, from 
the Bermuda to the Laurada, called out to the men who were about 
starting out on the Fox at the time abore mentioned, "Cast off your 
Unes and go to sea and you know the rest." Bruff testified that 
about the flrst week in August, 1896, he made a sale of arms and 
deliyered them on the eighth day of August at pier No. 39 East 
River, New York City; that the sale amounted to about |50,000, and 
included 2100 Remington rifles, 250 Remington carbînes, 250 Manser 
rifles, 250 carbine slings, 858,000 cartridges of différent sizes, 10 
sets of pack saddles and harness, a lot of electrical supplies includ- 
ing wire and batteries, 2 Hotchkiss cannon with 500 rounds of can- 
non ammunition, a quantity of vaseline and glycérine, 12 revolvers, 
10 holsters and belts, 200 burlap bags, 6 shovels, 3 pickaxes and 20 
bundles, the contents of which the witness did not know, but whicîi 
had been delivered to him and were by him delivered on the piei' 
mentioned. McAUister testified that he was in the towing and 
transportation business in August, 1896, and at that time owned the 
barge Green Point and the tug Dolphin; that a gentleman, known 
as Mr. Cash, engaged the witness to take some ship stores from pier 
No. 39, East River, New York City; that he went with the Dolphin, 
towing the Green Point with this cargo, from the pier naraed out 
to sea and reached the place to which he was going between eleven 
and twelve o'clock on Saturday night, August 8, 1896; that he met 
at the point of bis destination a vessel and put the Green Point along- 
side of that vessel which he believes to hâve been the Laurada; and 
that the cargo was taken from the Green Point and put on board of 
that vessel. McKillop testified that he was the master of the Dol- 
phin in August, 1896, and was on board of her on the trip testified 
to by McAllister; that he had a pilot aboard whom he did not know; 
fhat the witness did not know who put that pilot on board; that he 
came aboard at the above mentioned pier; that he knew there was 
fo be a pilot there; that he did not ask the pilot to show him any 
license; that he got the Green Point at the above mentioned pier 
and towed her around Sandy Hook, and some distance below that 
point met the Laurada and the Richard K. Fox; that no signais were 
exchanged when he met thèse vessels; that he "just run up and put 
the barge alongside"; that the pilot gave him information as to the 
boat which he was to place the Green Point alongside of ; and that 
the cargo carried on the Green Point was transferred to the Laurada. 
Cowley testified that when the Fox came alongside of the Laurada 
a gentleman from the former vessel asked the défendant "if he had 
seen the other boat," and that "at the time they were talking we 
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sighted this other tow boat and a barge at her stern," which were 
the Dolphin and the Green Point. You are the sole judges of the 
weight to be given to ail this testimony. 

If you are satisfled from the évidence in the case that the men and 
munitions of war, trausferred to the Laurada on the high seas off 
Barnegat were, pur suant to prearrangement in the United States, 
forwarded from the United States to the point of such transfer and 
there so trausferred, and that the défendant was a party to such pre- 
arrangement and knew of it before he left the District of Delaware 
on the flfth day of August, 1896, it is for you as reasonable men 
to détermine whether there was or was not a âxed purpose on the 
part of the parties to such arrangement, for the accomplishment of 
which the men and munitions of war were so trausferred. If you 
are satisfled that there was a fixed purpose and that the défendant 
was, before he left the District of Dela^vare, aware of that purpose, 
then you are to détermine what that purpose was. Was it or not 
to carry on merely a commercial Tenture or enterprise? If it was 
merely to transport arms and munitions of war to be used in Cuba 
against the Spanish forces, the purpose was lawf ul, and, while the 
cargo might hâve been seized by Spanish cruisers, no oflence against 
the laws of the United States was committed. Unless you are f ully 
satisfled that the transaction in question was not merely a commer- 
cial or industrial venture, you should acquit this défendant. And 
if the men taken on the Laurada ofE Barnegat were only passengers, 
althoughi their destination was Cuba and their purpose was either 
to take part in armed hostilities against the Spanish forces, or, if 
the men so taken on the Laurada were not a military enterprise, 
but merely stevedores or men intended to handle the cargo, you 
should acquit the défendant. But you must bear in mind that a 
vessel may at the same time be engaged in transporting a military 
enterprise and also a cargo of arms and munitions of war, and that, 
while the transportation of the latter is lawful, the transportation 
of the former is unlawful, if carried on for the purpose of engaging 
in armed hostilities against the Spanish government in Cuba. The 
fact that the cargo of arms and munitions of war on the Laurada 
was in excess of the amount that could be used, in warlike opérations, 
by the men who were trausferred to the Laurada ofiE Barnegat is 
not of itself inconsistent with the existence of a military enterprise 
on the Laurada; though the existence of such military enterprise 
must be proved beyond a reasonable doubt. Were or were not the 
men, so transferred to the Laurada, merely stevedores or persons 
intended to handle the cargo, legitimately transported as an indus- 
trial or commercial venture? This question you are to décide from 
the évidence in the case. It does not appear from the évidence to 
whom the shipment of the arms and munitions of war from pier No. 
39 East River was consigned; nor does it appear whether any bill 
of lading accompanied the transaction; nor does it appear that the 
men who were transferred ofE Barnegat to the Laurada and who went 
on that vessel to or near Navassa, retnrned north after the Laurada 
discharged her cargo into the Dauntless at or near that island. 
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What, îf any, inferences are to be drawn from thèse circumstances. 
or from the testimony relating to the stowaways in the chain locker 
of the Laurada, are for your détermination only. 

The burden rests upon the government to satisfy you, beyond a 
reasonable douht, that the men transferred to the Laurada off Bame- 
gat were a military enterprise directed against the Spanish govern- 
ment in Cuba. The uncontradicted testimony shows that the Lau- 
rada under the command and control of the défendant, after taking 
on the surf beats within the District of Delaware, proceeded to a 
point on the high seas off Bamegat and there received from the other 
vessels, meeting her there, men and munitions of war. There is 
some variance in the testimony as to the number of men there taken 
on the Laurada. But whether that number be 18, 20 or 24 is wholly 
unimportant. Kand, the chief mate of the Laurada, testified that 
there were 18, and that he could not say that they were ail Cubans; 
that two of them were negroes; that he could not say that the rest 
were Englishmen ; that they talked English ; and that some of them 
were light and some dark. Cowley testiûed that he could not say 
positively how many men were transferred to the Laurada from the 
Fox off Barnegat, but that he learned there were about 20 or 24 of 
them ; that he could not say of what nationality they were, with the 
exception of one of them whom he had known as a pilot in Cuba; 
that they were dark complexioned people; and that they spoke a 
foreign language as far as he knew. Nichols testiflied that 24 Cubans 
were transferred at that place from the Fox to the Laurada. Roberts 
testified that the men so transferred to the Laurada from the Fox 
"were not more than 16 or something like that"; that he did not 
know at that time of what nationality the majority of them were, 
and that he subsequently ascertained that they were Cubans, from 
having conversation with some of them. The weight and effect of 
this testimony you are to détermine. Kand testified that at the 
place where the several vessels met off Barnegat he saw a man who, 
he was told, was General Koloff; that he talked with him on the 
voyage down to Navassa; that he auswered to the name of Gen- 
eral Roi off; that there was a man at the place of meeting off Bame- 
gat called Captain by some and Capitan by others; that the men 
who came with this person called him Capitan; that on the way 
down to Navassa he saw some large boxes of the cargo which had 
been transferred to the Laurada off Barnegat opened and small boxes 
taken out; that at the point of meeting off Barnegat he saw Captain 
O'Brien of the Bermuda and also a man who was called Colonel 
Nunez; that Captain O'Brien and the man called Colonel Nunez did 
not go on the Laurada down to or near Navassa, but that they were 
both on the Dauntless when the Laurada met her at or near that 
island; that he was told by the défendant that "we had a certain 
time to be at Navassa island"; that the Dauntless when met by tne 
Laurada had canvas over her bow and canvas over her stern and 
something over her smokestack; that while on the Laurada he be- 
lieved he talked with some of the persons who had been taken on 
board that vessel off Barnegat about digging trenches; that he knew 
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"it was something about digging trenches and climbing hills. I 
told them they wouldn't flnd that as pleasant as going up eighth ave- 
nue, New York;" that he dôes net think that he said in what place 
trenches were to be dug; that he did not know, but only had an idea 
where they were to be dug. It appears from the testimony of Bruff 
that the arms and munitions of war which were transferred to the 
Laurada included shovels and pickaxes. Cowley testiûed that on 
the way down to Navassa there was a man on board the Laurada 
called Capitan who had the men, who were transferred from the 
Fox to the Laurada ofif Barnegat, in command; that on the way 
down to Navassa the witness said to the Cuban pilot, who, according 
to the testimony, had corne on board of the Laurada off Barnegat, 
"there cornes a Spanish man-of-war;" to which he replied that "he 
didn't care for a Spanish man-of-war, they could whip ail the Spanish 
man-of-war ships" ; that the Cuban pilot, af ter reaching Navassa, 
told the witness that they were going to Cuba "to fight the Span- 
iards"; that during the voyage to Navassa the man called Oapitan 
and "those two young fellows who stowed away — before they stowed 
away, they came to Captain Murphy's room, the chart room, one 
raorning. They spoke English, 1 was painting the floor. They 
looked over the chart, the map; and Capitan spoke in a foreign 
language to thèse young fellows, and they allowed to Captain Mur- 
phy that that was where they wanted to land in Cuba," and that 
"they pointed it ont on the chart." Nichols testifled that when tho 
Fox came alongside of the Laurada off Barnegat, the men in the 
former vessel were hungry, and that the défendant "told me to give 
them something to eat, and I got a bucket full of coffee and lowered 
it down on the boat, and a dish of méat and bread and sent it down 
there;" that "Captain" Sutro came on board the Laurada from the 
Fox; that General Roloff, Colonel Nunez and the general's valet came 
in the Dolphin; that some of the men who, according to his testi- 
mony, came with Captain Sutro, "went on board the barge and with 
the crew of the barge, helped to put thèse boxes and bundles off it 
on board the Laurada"; that Captain Sutro was in charge of the 
men who came off the Fox; that a Cuban pilot was among them; 
that the witness can talk a little in the Cuban language ; that af ter 
the cargo was discharged from the Green Point into the Laurada 
Oolonel Nunez and Captain O'Brien went in the Fox, and that the 
Dolphin and Green Point went in another direction, and "we steamed 
ont to sea" ; that one day while the Laurada was on her way down 
to Navassa the witness "went down into the hold and Captain Sutro 
and his men were down there sorting thèse boxes, taking things ont 
and getting small ones ont of the larger ones. Then he opened 
one of the lid boxes and it had cartridges in it, and those bundles 
had machetes and there were rifles in there; and there was some- 
thing like a cartridge that long (indicating), two of them, in a box; 
and some saddles. I saw those things" ; that the men who had been 
transferred from the Fox to the Laurada were ail under Captain Sutro 
and General Roloff, and that Roloff was over Sutro; that "the mess- 
room was right opposite the cabin where the gênerai stayed; and any 
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time that thèse men would come wliere tlie général was and the gên- 
erai would corne out, the men would run away forwards. He didn't 
want them to stay there. He would tell the captain to keep them. 
where they belonged, he was commanding thèse men, and the gên- 
erai was commanding the captain;" that the witness "spoke to Ri- 
cardo. a little dark Cuban fellow on the Laurada and he said he was 
going to Cuba to fight the Spaniards." Eoberts testified that the 
man called "Capitan" was in charge of the men who were transferred 
to the Laurada off Barnegat and that General Roloff was over him; 
that the Cuban pilot told him, the witness, that the men were going 
to Cuba to fight the Spaniards. 

Ail this testimony, gentlemen, is for your considération. It is 
solely your province to détermine its weig'ht and effect. While the 
court brings to your attention some of the testimony, you are in- 
structed that you are not in the least controlled by anything which 
has been or shall be stated by the court in relation to the testimony 
in this case. While it is my duty to call your attention to such por- 
tions of the testimony as in the judgment of the court may aid you in 
arriving at a just verdict, you are to give to the testimony only such 
weight and efEect as you consider it entitled to. The court instructs 
you that the testimony of Cowley, to the effect that the Cuban pilot 
after the return of the Dauntless to the Laurada at or near Navassa 
told him that "they landed men safe in Cuba," is to be treated by you 
solely as évidence tending to show the purpose and character of 
the enterprise, and not as évidence of the fact of the landing of men 
in Cuba, It is unnecessary that the government should prove thaï 
a military enterprise should bave actually reached the shores of 
Cuba. If the destination of a military enterprise was that island 
it is wholly unimportant whether it reached Cuba or not. You will 
recollect the testimony relating to the transferring of the cargo and 
men on board of the Laurada to the Dauntless at or near Navassa, 
and the furnishing there by the Laurada of coal for the use of th<' 
Dauntless, and also the testimony relating to the stowaways in the 
chain locker of the Laurada. It is unnecessary that I should longer 
detain you by recapitulating that testimony. Was or was not the 
body of men who were transferred off Barnegat to the Laurada a 
military enterprise against the Spanish government in Ouba? Were 
they or not men who had combined and banded themselves together 
and thereby organized themselves into a body within the limits of 
the United States with a common intent or purpose on their part 
at the time, to proceed in a body to Cuba, there to engage in carry- 
ing on armed hostilities against the Spanish government there, either 
by themselves or in coopération with the Cuban insurgents, and 
were they or not provided with arms and implements of war which 
they might use in Cuba as occasion required? If so, they were a 
military enterprise denounced by section 5286 of the Revi'sed Stat- 
utes of the United States. Were or not the men who were conveyed 
on the Laurada to the Dauntless, and transferred to the Dauntless. 
free agents, on the one hand, or, on the other, subject to authority 
of a military character? Thèse questions are for your détermina- 
tion. If you find that the men taken on board the Laurada off Barne- 



620 84 PBDBEAL REPORTER. 

gat were not a military enterprise from the United States against 
Spanish ruie in Cuba, or, if you hâve a reasonable doubt whether 
such was the fact, the défendant must be acquitted. But if you 
are satisfied beyond a reasonable doubt that thèse men constituted, 
within the définition heretofore given to you by the court, a military 
enterprise from the United States against the authorities of Spain 
in Cuba, although such enterprise may never hâve reached the shores 
of Cuba, the next and final question with which you are confronted 
is whether or not the défendant, at the time he provided the Laurada 
and her crew within the District of Delaware as means for the trans- 
portation of the unlawful military enterprise, if such you flnd it 
to be, had knowledge of its real character. The défendant, admit- 
tedly, vras in command and control of the Laurada and her move- 
ments from the time she left the District of Delaware until after 
she had transferred her cargo of arms and munitions of war, together 
wrth the men taken on board of her off Barnegat, to the Dauntless. 
You are familiar with the testimony as to occurrences and statements 
made or happening on the Laurada during her voyage to Navassa. 
If the men and arms and munitions of war were received by the 
Laurada off Barnegat in pursuance of a prearranged plan or scheme, 
it is for you to détermine whether or not that plan or scheme, what- 
ever it may hâve been, was abandoned during the voyage of the Lau- 
rada from off Barnegat to Navassa. If you shall be satisfied that 
such scheme or plan, if any existed, was not so abandoned and that 
the real nature of the enterprise was apparent to the défendant as 
well as to the others on board of the Laurada at any time after the 
Laurada left the high seas off Barnegat and before she flnally left 
Navassa, and that the défendant accepted the situation as a matter 
of course, without the expression of surprise, remonstrance or pro- 
test, it will be for you to détermine whether this circumstance would 
or would not hâve a tendency to show knowledge on the part of the 
défendant, before the Laurada left the District of Delaware, of the 
ii*eal nature, character and purpose of the enterprise, and if so, it 
should be taken with ail the other évidence in the case. 

If, from ail the évidence in the case, you shall be satisfied, beyond 
a reasonable doubt, that a military enterprise, within the définition 
given to you by the court, had been begun or set on f oot in the United 
States for the purpose of committîng hostilities in Cuba against the 
Spanish government in that island, whether in co-operation with the 
Cuban insurgents, or by itself, although such military enterprise may 
never hâve reached the shores of Cuba, and that the défendant pre- 
pared within the District of Delaware, and with knowledge on bis 
part then and there of the unlawful nature of the enterprise, the 
means, namely, the Laurada and her crew, of transporting such mili- 
tary enterprise from the high seas off Barnegat, either for the whole 
or any part of the way to Cuba, you should render a verdict of guilty 
If you are not so satisfied, you should render a verdict of not guilty. 

The commission of a criminal offence can be shown by circumstan- 
tial évidence as well as by direct évidence, provided the circumstan- 
ces proved, together with reasonable inferences drawn from them, 
are such as to leave no reasonable doubt in the minds of a jury that 



UNITED STATES V. MCRPHY. 621 

the défendant is guilty. You are to take into considération ail 
the évidence in this case, whether direct or circumstantial, together 
with ail reasonable inferences to be drawn from tliat évidence, and, 
upon the évidence taken as a whole, détermine upon your verdict. 
If that évidence does not satisfy you, beyond a reasonable doubt, that 
the défendant is guilty of the offence with which he is charged under 
the flfth count in the indictment, it will be your duty to render a 
verdict of not guilty. If, however, that évidence does so satisfy you, 
beyond a reasonable doubt, it vrill be your duty to render against the 
défendant a verdict of guilty in manner and form as he stands in- 
dicted under the flfth count. 

A reasonable doubt is not a doubt created by the ingenuity of 
counsel or of the jury; nor is it a whimsical, arbitrary or spéculative 
doubt; nor a trivial supposition; nor a mère conjecture or guess; 
nor is it such a doubt as is born of a merciful inclination to permit 
the défendant to escape the penalty of the law, nor one permitted by 
sympathy for him or those dépendent upon him. The court charges 
you that the law présumes the défendant innocent until proven guilty 
beyond a reasonable doubt. If you can reconcile the évidence be- 
fore you upon any reasonable hypothesis consistent with the defend- 
ant's innocence, you should do so, and in that case flnd him not 
guilty. You are f urther instructed that you cannot flnd the défend- 
ant guilty unless from ail the évidence you believe him guilty beyond 
a reasonable doubt. The court further charges you that a reason- 
able doubt is a doubt based on reason and which is reasonable in 
view of al! the évidence. If, after an impartial comparison and con- 
sidération of ail the évidence you can candidly say that you are not 
satisfied of the defendant's guilt, you hâve a reasonable doubt; but 
if, after such impartial comparison and considération of ail the évi- 
dence you can truthfully say that you hâve a settled and flxed con- 
viction of the defendant's guilt, such as you would be willing to 
act upon in the more weighty and important matters relating to your 
own affairs, you hâve no reasonable doubt. The guilt or innocence 
of the défendant is to be determined by you as intelligent and con- 
scientious men upon the évidence adduced in this case, and upon that 
alone. No public clamor, no sentiment of hostility or sympathy, no 
considération of conséquences which may resuit from your verdict, 
should be permitted in any manner to influence your délibérations. 
You will well and truly try the traverse joined between the United 
States of America and Edward Murphy, the défendant, and a true 
verdict give according to your évidence. The counsel engaged in 
this case hâve well and faithfully performed their duty. The court 
now closes its charge to you. Upon you rests the grave responsibil- 
ity of deciding this case according to the facts, under the law as laid 
down to you by the court. 
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UNITED STATES T. OARTEB. 

(Circuit Court, S. D. New York. November 15, 1897.) 

Mtjrdbb— Commission gît United States Battleship— Exclusive Juhismc- 
TiON— Cession of Terkitoky bt Statb Législature. 

Rev. St. i 5339, subd. 1, provides tliat "every person wbo commits mur- 
der withln any fort, arsenal, doelc yards, magazine, or in any other place 
or district of tlie county under tlie exclusive jurisdiction of the United 
States, * * * ghall sufiCer death." C. was indicted under this section for 
a murder committed on board tlie United States battleshlp Indiana, then 
moored at Oob Docli, belng within territory vs'hich bad not been purchasetl 
by the United States, under Const. art. 1, § 8, subd. 17, but over wbicb ex- 
clusive jurlsdietion had been ceded to the United States by the New Yorli 
législature. Held^ that the circuit court for the Southern district of New 
Yorlî liad exclusive jurisdiction of the offense charged. 

Indictment for Murder. 

There are two indlctments agalnst the défendant, Philip F. Carter, for mur- 
der; one under section 5391 of the Revlsed Sta tûtes of the United States, and 
the otSier under subdivision 1 of section 5339 of the same statute, -whlch reads 
as foUows: "Every person who commits murder within any fort, arsenal, docli 
yards, magazine, or in any other place or district of the county under the ex- 
clusive jurisdiction of the United States, * * ♦ shall suffer death." Upon 
being arralgned to plead, the défendant pleaded not guilty to the indictment 
under section 5391, and to the indictment under section 5339 he interposed a 
plea to the jurisdiction of the court, alleging as a reason therefor that the of- 
fense charged in the indictment was not committed In any river, baven, basin, 
or bay out of the jurisdiction of any partieular state, nor within any place pur- 
chased by the United States with the consent of the législature of the state 
of New York for the érection of forts, arsenals, and other needful buildings, 
nor in any place witihin the exclusive jurisdiction of the United States, but. 
on the contrary. In a place within the exclusive jurisdiction of the state of New 
York; and demanda judgment that défendant be discharged. To this plea the 
govemment files a replication, daiming exclusive jurisdiction In the United 
States of the offense charged in the indictment, and sets forth in support tbere- 
of the several acts of the législature of the state of New York, and the varions 
deeds of cession, -whereby jurisdiction was ceded to the United States in and 
over the premises In whlch thls offense was committed; and demands tliat de- 
fendant answer to the indictment. To this replication the défendant demurs 
upon two grounds: (1) That the place where the murder was committed was 
within the jurisdiction of the state of New York, and not within the jurisdiction 
of the United States, the same not havlng been purchased by the United States, 
wlth the consent of the state of New York, as required by article 1, § 8, subd. 
17, of the fédéral constitution; and (2) that a war vessel is not a pla^e, within 
the meaning of the United States statutes. Further facts appear In the opinion. 

Wallace Macfarlane, U, S. Dist. Atty. 
J. Grattan MacMahon, for défendant. 

TENNEY, District Judge. The question hère submitted is this: 
Has the United States circuit court for the Southern district of New 
York exclusive jurisdiction of the offense charged in the indictment, 
under section 5339 of the Revised Statutes, or must the défendant be 
tried for such offense in the state courts of New York? This alleged 
murder was committed on board the United States battleship Indiana, 
June 30, 1897. The vessel was then the property of the United States, 
and was moored at Cob Dock, in the waters of Wallabout Bay, in the 
East River. It is conceded that the waters of Wallabout Bay are 
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within the city and county of New York, In 1807 the législature of 
the State of New York passed an act anthorizing certain commissioners 
(naming them) to cède the jurisdiction of certain land in this state to 
the United States. Laws 1807, c. 51. This act was amended in 1808; 
and in April, 1810, thèse commissioners, in pursuance of said act, 
ceded to the United States jurisdiction over a certain tract of land, 
fully described by metes and bounds, adjacent to the navy yard on the 
east. The original deed was flled in the office of the secretary of state 
of New York, together with a map of said premises. The aforesaid 
act of the législature and deed of cession declared that the United 
States had use and jurisdiction over said tract of land ceded as afore- 
said, and covered with the waters of the East River, at Wallabout Bay, 
and that such use and jurisdiction was granted to the United States 
for the défense and safety of the city of New York; the United States 
to retain such use and jurisdiction so long as the said tract should be 
used and applied to the défense and safety of the city and port of New 
York, and no longer; the jurisdiction so ceded not to prevent the 
exécution on said tract of land of any process, civil or criminal, under 
the authority of the state. 1 Rev. St. pt. 1, c. 1, tit. 3, § 8. In 1853 
the législature of the state of New York passed an act entitled "An act 
to vest in the United States of America jurisdiction over certain 
lands in the city of Brooklyn and adjacent thereto" (chapter 355, Laws 
1853). This act ceded to the United States, for the use and purposes 
of a navy yard and naval hospital, jurisdiction over ail the lands used 
and occupied by the United States as a navy yard and naval hospital, 
according to the plans furnished by the navy department. The statute 
gives, by metes and bounds, the boundaries of the territory over which 
jurisdiction is ceded. This act expressly provides that "the United 
States may retain such use and jurisdiction as long as the premises 
described shall be used for the purposes for which jurisdiction is 
ceded, and no longer." That the premises over which jurisdiction has 
been ceded as aforesaid were being used by the United States at the 
time of the alleged homicide, for the very purposes specified in the 
foregoing acts and deeds of cession, there can be no dispute. Though 
Cob Dock was not built in 1810, when the early deed of cession was 
made, yet there can be no question but that Cob Dock, and the waters 
of Wallabout Bay, in the East River, were included in the cessions of 
1810 and 1853. It must be assumed, then, that the place where this 
homicide was committed was fully covered by the acts and deeds of 
cession as aforesaid. 

There is no claim that the United States purchased thèse premises 
with the consent of the state of New York. Ail the jurisdiction the 
United States had in and over the waters aad lands in question was 
obtained, if at ail, by cession from the state of New York, as afore- 
said. Without going into an extended discussion of the subject Of 
purchase, or a lengthy review of adjudicated cases upon this question, 
it is enough to say that it has been repeatedly held by the suprême 
court of the United States that a state can cède exclusive jurisdiction 
to the United States of any part of its territory, making such réserva- 
tion in the terms of cession as it may deem best, not inconsistent with 
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exclusive junsdiction in the United States. Railroad Co. v. Lowe, 
114 U. S. 525, 5 Sup. Ct 995; Railway Co. v. McGlinn, 114 U. S. 542, 
5 Sup. Ct. 1005; Benson t. U. S., 146 U. S. 325, 13 Sup. Ct. 60; In re 
Ladd, 74 Fed. 31. The ceding of thèse lands and waters to the 
United States was as much for the beneflt of the people of the state 
of New York as for the people of the United States. The building 
of forts, arsenals, and other useful buildings, and the maintenance of 
a navy yard and naval hospital upon the premises ceded to the Unit- 
ed States by the state of New York as aforesaid is as much for the 
protection and beneflt of the state, its people and property, as for 
the protection and beneflt of the people of the United States gen- 
erally. The court, in the McGlinn Case, 114 U. S. 542, 5 Sup. Ct. 
1005, in describing its décision in the Port Leavenworth Case, 114 
U. S. 525, 5 Sup. Ct. 995, used this language: 

"We also held that it Is compétent for t!he législature of a state to cède ex- 
clusive jurisdictlon over places used by the gênerai govemment in the exécution 
of Its power, the use of the places being In fact as much for the people of the 
state as for the people of the United States generally, and such jurisdictlon 
necessarlly ending when the places cease to be used for those purposes." 

This would seem to be conclusive of the point in question, namely, 
that exclusive jurisdiction can be ceded by the state to the United 
States, and that absolute purchase by the United States is not nec- 
essary. In the Benson Case, 146 U. S. 325, 13 Sup. Ct. 60, the plain- 
tiff in error was indicted and convicted in the circuit court of the 
United States for the district of Kansas for murder alleged to hâve 
been committed at the Ft. Leavenworth military réservation, within 
that district. The question of jurisdiction was hère raised as in 
the case at bar. Ft. LeavenwortJi was a military réservation within 
the territorial boundary of the state of Kansas. Jurisdiction over 
the same had been ceded by the législature of the state to the 
United States in 1875, by an act entitled "An act to cède jurisdic- 
tion to the United States over the territory of Fort Leavenworth 
military réservation." (Laws 1875, p. 95.) In this case the court 
held, Mr. Justice Brewer writing the opinion, that the United States 
circuit court had jurisdiction, and dismissed the writ of error. 

The most récent case bearing upon this subject, decided in May, 
1896, is In re Ladd, 74 Fed. 31. The petitioner, Ladd, was arrested 
by the state authorities for selling intoxicating liquors on the Ft. 
Robinson military réservation, without a license, as required by 
the laws of the state of Nebraska, He sued ont a writ of habeas 
corpus in the United States circuit court, on the ground that the 
state authorities had no jurisdiction over this réservation, but that 
jurisdiction vested solely in the United States. It appears that 
exclusive jurisdiction over the Ft. Robinson military réservation 
had been ceded to the United States by the législature of Nebraska 
in 1887, the flrst section of the act reading as foUows: 

"That the jurisdictlon of the state of Nebraska in and over the military réser- 
vation known as Fort Robinson and Fort Niobrara, be and the same are hereby 
ceded to the United States: provided, that the jurisdiction hereby ceded shall 
continue no longer than the United States shall own and occupy said military 
réservation." Laws 1887, p. 628. 
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The court held, Mr. Justice Bhiras ^writing the opinion, that tWs 
cession of jurisdiction clothed the United States with. exclusive 
jurisdiction over the réservation, such exclusive jurisdiction to 
continue as long as the United States occupied the lands set forth 
in the cession act, and that the courts of the state ceased to hâve 
jurisdiction over crimes committed within such réservation, and 
discharged the petitioner from arrest. 

The cases herein cited would seem to be conclusive of défend- 
ant'» first contention, to wit, that the United States hâve no juris- 
diction of the crime alleged to hâve been committed on board the 
battleship Indiana while lying in the waters of Wallabout Bay. 

The second ground of defendant's demurrer is that the battleship 
Indiana is not a "place," within the meaning of the United States 
statutes; and cites upon the argument, as his authority, U. S. v. 
Bevans, 3 Wheat. 336. In the Bevans Case the défendant was 
indicted and convicted for murder on board the United States ship 
of war Independence while lying in the waters.of Boston Harbor, 
and while such vessel was in commission, and in the actual service 
of the United States. In this case the suprême court held that it 
was not the offense committed, but the place in which it was com- 
mitted, that determined the question of jurisdiction. It appeared 
that the United States had no jurisdiction over the waters of Bos- 
ton Bay, in which the gunboat Independence was lying when the 
murder was committed, but that such waters were within the sole 
and exclusive jurisdiction of the state of Massachusetts. The very 
opposite is true in the case at bar. The Indiana was lying in 
waters wholly within the jurisdiction of the United States, while the 
gunboat Independence was lying in waters wholly within the juris- 
diction of the state of Massachusetts. While the facts of thèse 
two cases are very similar, yet they are entirely différent, and the 
direct opposite of each other in the matter of jurisdiction. The 
court, in its opinion, say, Chief Justice Marshall voicing the court: 

"The place deseribed is unquestlonably within the original territory of Massa- 
phnsetts. It Is, then, wltliln the jurisdiction of Massachusetts, unless that 
jurisdletlon has been ceded to the United States." 

We must, therefore, hold that the allégations in the indictment are 
sufBcient, and that the battleship Indiana was a "place," within the 
meaning of the United States statutes, and that the United States 
circuit court for the Southern district of -New York has exclusive 
jurisdiction of the offense charged in the indictment to hâve been 
committed by the défendant. The demurrer of the défendant must 
therefore be overruled, and his plea to the jurisdiction of the court 
dismissed. Let the défendant plead to the indictment. 
84r.-40 
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UNITED STATES V. LEB. 

(District Court, S. D. Callfornla. January 14, 1898.) 

No. 1,038. 

L Courts— J0BISDICTION of Criminal Case — Whsn Aoqtjikbd. 

Under Aet Gong. March 1, 1895, relating to the United States court ta the 
Irtdian Territory, and providing (section 9) that after September 1, 1896, 
such court should hâve exclusive original jurisdiction of ail offenses against 
the laws of the United States committed in the territory, "except such cases 
as the United States courts at Paris, Texas, Fort Smith, Arlîansas, and 
Fort Scott, Kansas, shall hâve acqulred jurisdiction of hefore that time," 
an outside court named did net acquire jurisdiction of a case by reason 
of the commission of the offense wlthln its jurisdiction, nor merely by the 
retum and filing of an indictment therefor, but the défendant must also 
hâve been arrested upon its process before the date flxed. 
ft- Ckiminal Law— Rbmovai, op Pkisonbb— Dischargb. 

On an application for removal of a prlsoner, under Eev. St. § 1014, where 
the only gronnd for the warrant Is an indictment pending in the district 
court of the district to which the removal Is sought, and It appears from 
said indictment that the court has no jurisdiction of the alleged ofifense, 
the défendant should be discharged. 

Application by the United States, under Eev. St. | 1014, for a 
warrant for the removal of Noah Lee to the Eastern district of Texas 
for trial. 

Frank P. Flint, U. S. Atty. 
Curtis D. Wilbur, for défendant. 

WBLLBORN, District Judge. On May 28, 1895, an indictment 
was f ound in the district court of the United States for the Eastern 
district of Texas, against the défendant, and tvFO other persons joint- 
ly indicted with him, charging that, on June 24, 1893, in Atoka coun- 
ty, in the Choctaw Nation, in the Indian Territory, the same con- 
stituting a part of the said district, défendants made an assault 
upon one W. P. Danforth, with the intent then and there to kill 
the said Danforth, and f urther charging, in a second count, that 
défendants, at the time and place named, made an assault upon 
certain and divers persons, whose names were unknown to the grand 
jurors, with intent then and there to kill said persons. On this 
indictment a capias was issued September 13, 1897, by the clerk of 
said court to the marshal of said district, for the arrest of the de- 
fendant, Lee. This défendant, having been committed in this dis- 
trict, the Southern district of California, on November 21, 1897, by 
George B. Oole, a United States commissioner, the government now 
asks for his removal to said Eastern district of Texas. 

On this 'application the government has submitted said capias and 
certified copies of said indictment and commitment. The défendant 
has offered his own affldavit to the effect that, at the time of his 
examination by said commissioner, he was not informed of his right 
to the aid of counsel, nor was he represented by any one; that no 
witnesses were examined, and no proceedings had before said com- 
missioner, other than reading the purported copy of the indictment, 
and asking défendant if his name was Noah Lee. In opposition to 
defendant's afSdavit, the government has filed an afifldavit of the 
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commissioner, which states, among other thinge, that at the pre- 
liminary examination défendant admitted that he was the Noah Lee 
referred to in the complaint, on which had been issued the warrant 
for his arrest, and announced his readiness for the examination, 
and requested that the same be proceeded with; that, in reply to 
the inquiry whether or not he had or wished an attorney, he said 
he would wait until he reached Los Angeles before he engaged one; 
that the government then, without objection, introduced in évidence 
and read to défendant a certifled copy of said indictment in full, in- 
cluding ail indorsements thereon; and, that, before said examina- 
tion was had, défendant was apprised of ail his légal rights. On 
the hearing before me the questions involved in the application for 
a warrant of removal were orally argued, and briefs hâve been since 
submitted both by the government and the défendant. 

Said application is made under section 1014 of the Revised Stat- 
utes of the United States, which is as foUows: 

"Sec. 1014. For any crime or offense against the United States, the offender 
may, by any justice or Judge of the United States, or by any commissioner of 
a circuit court to take bail, or by any chancellor, judge of a suprême or superior 
court, chlef or first judge of common pleas, mayor of a city. justice of the 
peace, or other magistrate, of any state where he may be found, and agreeably 
to the usual mode of process against ofCenders in such state, and at the ex- 
pansé of the United States, be arrested and imprlsoned, or bailed, as the case 
may be, for trial before such court of the United States as by law has cog- 
nizance of the offense. Copies of the process shall be returned as speedily as 
may be into the clerk's office of such court, together with the recognizances 
of the wltnesses for their appearance to testify in the case. And where any 
offender or witness is commltted in any district other than that where the 
offense is to be trled, It shall be the duty of the judge of the district where 
such offender or witness is imprlsoned, seasonably to issue, and of the marshal 
to exécute, a warrant for his removal to the district where the trial is to be 
had." Rev. St. V. S. (2d Ed.) p. 189. 

To authorize the warrant of removal now applied for, three things 
should be made to appear: (1) That the défendant has been com- 
mitted in this district, the Southern district of California, to answer 
the indictment preferred against him in the Eastern district of 
Texas; (2) that said indictment sufladently charges an offense 
against the United States; (3) that the United States district court 
for the Eastern district of Texas has jurisdiction over said offense. 
The first of thèse requirements is clearly expressed in the statute, 
— said section 1014; the other two, although not expressed in terms, 
are necessarily implied. In re Doig, 4 Fed. 193; U. S. v. Pope, 27 
Fed. Cas. 593; In re Buell, 4 Fed. Cas. 587; In re Greene, 52 Fed. 
104; Horner v. U. S., 143 U. S. 207, 12 Sup. Ct. 407; U. S. v. Eogers, 
23 Fed. 658; In re Wolf, 27 Fed. 606; In re Terrell, 51 Fed. 213; 
U. S. V. Dana, 68 Fed. 886. 

There is no claim that the indictment fails to charge an offense 
against the United States, but défendant resists removal on the 
grounds that the district court for the Eastern district of Texas has 
no jurisdiction of the offense charged in said indictment, and that 
there has not been a lawful commitment in this district. The juris- 
dictional question just stated involves the construction of an act 
of congress, entitled "An act to provide for the appointment of ad- 
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ditional judges of the United States court in the Indian Tefritory, 
and for other purposes," approved March 1, 1895. 2 Supp. Rev. St. 
U. S. p. 392. Said act, among other thlngs, divided the United 
States court in the Indian Territory into three judioial districts, 
and provided for the appointment of two additional judges of said 
court. Section 9 of said act is as follows : 

"Sec. 9. That the TJnited States court In the Indian Territory shall hâve ex- 
clusive original jurisdiction of ail offenses committed in said territory, of 
which the United States court in the Indian Territory now has jurisdiction, 
and after the first day of September, eighteen hundred and ninety-six, shall 
hâve exclusive original jurisdiction of ail offenses against the laws of the 
United States, committed in said territory, except sueh cases as the United 
States court at Paris, Texas, Fort Smith, Arkansas, and Fort Scott, Kansas, 
shall hâve acquired jurisdiction of before that time; 

"And shall hâve such original jurisdiction of civil cases as Is now vested in 
the United States court in the Indian Territory, 

"And appellate jurisdiction of ail cases tried before said commissioners, act- 
ing as justices of the peace, where the amoujit of the judgment exceeds twenty 
dollars. 

"AU laws heretofore enacted conferring jurisdiction upon United States 
courts held in Arkansas, Kansas, and Texas, outside of the limits of the In- 
dian Territory, as defined by law, as to offenses committed in said Indian Ter- 
ritory, as herein provided, are hereby repealed, to take effect on September 
flrst, eighteen hundred and ninety-six; and the jurisdiction now conferred by 
law upon said courts is hereby given from and after the date aforesaid to the 
United States court in the Indian Territory: 

"Provided, that in ail criminal cases where said courts outside of the Indian 
Territory shall hâve, on September first, eighteen hundred and ninety-six, ac- 
quired jurisdiction, they shaU retaln jurisdiction to try and finally dispose of 
sueh cases. Bvery case, civil or criminal, pending In the United States court 
in the Indian Territory shall be tried and disposed of by the court where the 
same is pending, unless the venue therein be changed as herein provided." 

The United States court in the Indian Territory was flrst estab- 
lished by an act of congress, approved March 1, 1889, and entitled 
"An act to establish a United States court in the Indian Territory, 
and for other purposes." 1 Supp. Eev. St. U. S. p. 670. Said act, 
however, provided that a certain portion of the Indian Territory, 
whose boundaries were delîned in the act, should be annexed to, 
and constitute a part of , the Eastern district of the state of Texas, 
for judicial purposes, and that terms of the circuit and district courts 
of the United States for said Eastern district of Texas should be held 
at stated times at the city of Paris, in said state, and that said courts 
provided to be held at Paris should hâve exclusive original junsdic- 
tion of ail offenses committed against the laws of the United States 
vpithin the limits of that portion of the Indian Territory attached 
to said Eastern judicial district of Texas by the provisions of said 
act, of which jurisdiction was not given by said act to the court 
which it established in said territory. 

Défendant contends that the words, ''acquired jurisdiction," as 
used in section 9 of the act of March 1, 1895, imply, not only the 
finding of an indictment, but an arrest and arraignment, — in other 
words, that jurisdiction, under said section, is retained by the "out- 
side" courts only "as to cases at issue" on September 1, 1896, and, 
that, inasmuch as the défendant at that time had neither been ar 
raigned nor arrested, the district court for the Eastern district of 
Texas has now no jurisdiction of the offense. The government, on 
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the other hand, maintains that said words, "acquired jurisdiction," 
refer to the subject-matter, but not to the person, and therefore that 
the district court for the Eastern district of Texas acquired juris- 
diction when the offense was committed, June 24, 1893, or when the 
indictment was presented in court and placed on the files thereof, 
May 28, 1895. 

At the oral argument the inclination of my mind was adverse to 
defendant's contention, but a doser examination of said acts of con- 
gress and a more extended review of précédents satisfles me that my 
flrst impression, that the arrest of the défendant was not essential 
to the jurisdiction of the court in Texas, was wrong. It is true that 
the word "jurisdiction" does sometimes refer to the subject-matter, 
i. e. "the nature of the cause of action or relief sought; and this is 
conferred by the sorereign authority which organizes the court, and 
is to be sought for in the gênerai nature of its powers, or in the 
authority ispecially conferred." "Jurisdiction," however, in the 
clause now under considération, "shall hâve acquired jurisdiction," 
was not used in the sensé last mentioned; for jurisdiction of that 
sort would be acquired hj the mère commission of the crime, and, 
if that were so, the courts "outside" the territory would hâve re- 
tained jurisdiction over ail offenses committed prier to the date 
when the jurisdiction of the court in the territory was to take efifect, 
which idea is wholly inconsistent with other clauses of said section. 
If it had been intended that the jurisdiction of the courts "outside" 
of the territory should be retained over ail offenses committed prior 
to the date when the jurisdiction of the court in the territory, trans- 
ferred thereto by said section, was to take eflect, it would hâve only 
been necessary for the flrst paragraph of the section to hâve pro- 
vided that the court in the territory, "after the flrst day of Septem- 
ber, eighteen hundred and ninety-six, shall hâve exclusive original 
jurisdiction of ail offenses • » • committed in said territory 
thereafter." It will be observed that, to meet the hypothesis sug- 
gested, I hâve substituted "thereafter" for the clause, "except such 
cases as the United States court at Paris, Texas, Forth Smith, Ar- 
kansas, and Fort Scott, Kansas, shall hâve acquired jurisdiction of 
before that time." Again, since the word "jurisdiction," in that 
clause of the flrst paragraph of said section which confers jurisdic- 
tion on the court in the territory, refers to "offenses," — that is, the 
subject-matter, — if the words "acquired jurisdiction," in the suc- 
ceeding clause, "except such cases as the United States court at 
Paris, Texas, Port Smith, Arkansas, and Fort Scott, Kansas, shall 
bave acquired jurisdiction of before that time," were construed as 
referring also to the subjec^matte^, the exception would be as broad 
as the conferring clause, and, both clauses thus becoming nugatory, 
the whole object of the paragraph, so far as it purports to transfer 
jurisdiction from the "outside" courts to the court in the territory, 
would be defeated. Furthermore, if the word "jurisdiction" in the 
proviso to said section referred to the subject-matter, as does the 
word "jurisdiction" in the fourth paragraph, then the object of the 
proviso could hâve been fully accomplished by using, instead there- 
of, the simple expression "except as to cases then pending." 
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There are jet other features of the statuts whicli indicate that the 
words "acquired jurisdiction" refer, not to the subject-matter, but 
to the person. For instance, the word "cases," in said proviso, 
means "actions." This appears, not only from its immédiate con- 
text, but from a comparison of the proviso, wherein the word occurs, 
with the preceding clause, wherein occurs the word "offenses," and, 
further, from a comparison of the two clauses of the first paragraph 
of said section 9, wherein said words also respectively occur. "Crim- 
inal action" is thus deflned: "The proceeding by which a party 
charged with a public offense is accused and brought to trial and 
punishment is known as a criminal action." Pen. Code Cal. § 683. 
Although this définition is statutory, I think it gives correctly the 
gênerai meanîng of "criminal action." There cannot, of course, 
be a criminal case, or action, until an indictment bas been found. 
Post V. U. S., 161 U. S. 583, 16 Sup. Ct. 611. The words "acquired 
jurisdiction," in the proviso, then, imply more than the mère flling 
of an indictment, since the language is, "That in ail criminal cases 
where said courts * • • shall hâve acquired jurisdiction." 
Two things are thus declared essential to 'the jurisdiction, which is 
retained in the "outside" courts: (1) A criminal case, — that is, the 
flnding of an indictment; (2) the acquirement by the court of ju- 
risdiction in said case. Since there is no property involved in a 
criminal case, the only jurisdiction which could be acquired, after 
the flnding of an indictment, is jurisdiction of the defendant's per- 
son. Again, in the last sentence of said section, which provides for 
the trial of certain cases in the court in the territory, the words "ac- 
quired jurisdiction," employed in the proviso immediately preceding, 
are changed to "every case, civil or criminal, pending." This change 
of language imports change of meaning. If it had been intended 
that the "outside" courts should retain jurisdiction in ail cases where 
indictments had been found, such intent, as already stated, could 
hâve been readily and unequivocally expressed by using, instead of 
the proviso, the simple expression, "except as to cases then pend- 
ing" ; and it is incredible that an elaborate proviso would hâve been 
framed for the purpose indicated, when, as appears from the act 
itself, the simpler terms were présent in the mind of congress, and 
devoted to another and appropriate use. The words "acquired ju- 
risdiction," therefore, dénote something more than the pendency of 
a case, and, as already stated, the only other élément of jurisdic- 
tion they could possibly include is the service of process upon the 
défendant, or, more accurately, his arrest under a capias. The sev- 
eral clauses of the act of March 1, 1895, to which I hâve adverted, 
are unfavorable to the contention of the government, and support 
strongly the theory that defendant's arrest was essential to the ac- 
quirement of jurisdiction in the case against him. 

Précédents, based upon facts precisely similar to those hère in- 
volved, hâve not been cited, either by the défendant or the govern- 
ment, nor hâve I been able to find them, although my researches 
hâve been diligent. I hâve found, hdwever, numerous décisions on 
a kindred question, which, I think, are conclusive hère. The ques- 
tion I refer to is the gênerai rule of law, applicable to criminal as 
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well as civil cases, that, when différent courts may entertain cog- 
nizance of the same subject, that court wMch flrst acquires will 
rétain jurisdiction until the litigation is ended. In construing this 
rule, the unbroken current of authorities is to the effect that priority 
of jurisdiction is determined by the date of the service of process. 
Craig V. Hoge (Va.) 28 S. E. 317; Louisville Trust Co. v. City of 
Cincinnati, 22 C. C. A. 358, note 3, 76 Fed. 296; Gaylord v. Bail- 
road Co., 10 Fed. Cas. 121; Bell v. Trust Co., 3 Fed. Cas. 110; Union 
Mut. Life Ins. Co. v. University of Chicago, 6 Fed. 443 ; Ownes v. 
Eailroad Co., 20 Fed. 10; Foley v. Hartley, 72 Fed. 570; Wilmer v. 
Eailway Co., 30 Fed. Cas. 73; Schuehle v. Keiman, 86 N. Y. 271. 
In Craig v. Hoge, supra, the court says: 

"Jurisdiction is acquired by a court by the issue and service of process, and 
In a case of conflict of jurisdiction the priority of jurisdiction Is determined by 
the date of the service pf the process." 

In Union Mut. Life Ins. Co. v. University of Chicago, supra, the 
rule was thus applied: 

"As I hâve said, the bills were flled on the same day, the one in the circuit 
court of Cook county, and the other in this court. It seems that the bill In 
the State court was flled before the blU In thls court, although on the same day. 
No process of either court was served on the day the bill was flled. On the 
19th of February, the day following, the process of this court was served on 
ail the défendants before 11 o'clock a. m. of that day. The process issuing 
from the state court was not served until after 2 o'clock p. m. of the same day. 
So that the process issuing from this court was flrst served, and the question 
Is whether this court obtained jurisdiction of the case for the purposes con- 
templated by the bill, viz. for the foreclosure of the mortgage. Although the 
bill was flled in the state court flrst on the same day, the rule, I take !t, is 
well settled that the right of a court to take jurisdiction of a party dépends 
upon the service of process upon the party. If a party commences a suit, and 
process is not served, it does not take effect as against the party défendant, 
howsoever long process may remain in the hands of the officer. The process 
of this court being flrst served upon the défendants, the University of Chicago, 
and upon Boone, gave thls court jurisdiction, and the right to go on and fore- 
close this mortgage." 

In Owens v. Railroad Co., supra, the court says: 

"But it is claimed that the filing of the bill flrst In the Sixth circuit, which 
in this proceeding is the commencement of the suit, confers jurisdiction. This, 
of necessity, cannot be so. Other necessary steps must be taken to bring the 
parties before the court, before a complète jurisdiction is acquired. TJntil that 
is done, the court could make uo order that would afCect the rights of a party. 
The usual mode is by service of process. It may be, and in some cases is, done 
by an order of the court, directing a seizure of the property, when some urgent 
necessity requires it, before service is had. In this case no such order was 
made, and we must therefore look to the service of process to ascertain which 
court flrst acquired jurisdiction. It Is true that process was sued out flrst 
under the bill flled In the sixth circuit, but service of process was flrst had 
under the one flled in this circuit. We therefore conclude that, as between 
thèse proceedings, the process of this court belng flrst served on the défendant 
Company, It gave to this court full, complète, and prior jurisdiction over It, and 
the right to grant the relief prayed for in the bill." 

In Wilmer t. Eailway Oo., supra, it is true that the court says: 

"The commencement of the action and service of process, or, according to 
some cases, the simple commencement of the suit by filing of the bill, is suf- 
ficient to give the court jurisdiction, to the exclusion of ail other courts." 

I hâve not been able to flnd a case, however, in which it was di- 
rectly held, upon the facts before the court, that jurisdiction waa 
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acqtuired by the mère filing of a bill or complaint. There are two 
cases wMcfe, on cursorj reading, seem to se hold, but careful ex- 
amination of them shows otherwise. Thèse cases are Shoemaker v. 
French, 21,Fed. Cas. 1331, and Gamble v. City of San Diego, 79 
Ped. 487. From the syllabus in the former case it appears tbat the 
order by which it was held the fédéral court had acquired jurisdic- 
tion was net only passed, but served, before any proceedings were 
commenced in the state court. In the latter case, that of Gamble v. 
City of San Diego, while the opinion of the court speaks of juris- 
diction haying been acquired by the institution of the suit, yet the 
facts were that in the state court, which it was held had flrst ac- 
quired jurisdiction, défendants entered their appearances before pro- 
cess was served in the fédéral court. 

In Gaylord v. Eailroad Co., supra, the court, in the earlier para- 
graphs of the opinion, seems to refer to the filing of the bill as the 
act which gives jurisdiction, but later on, to avoid misconstruction. 



"Of course, in ail that has been said it is assumed, what was the fact in this 
case, that the bill was not only flled flrst In this court, but that the process had 
been issued and duly served upon the parties, and that they were in court, sub- 
ject to its jurisdiction, before any proceedlng was instituted in the state court." 

So that, it may, I think, be fairly stated that, in applying the rule 
that, where différent courts hâve concurrent jurisdiction of the same 
controversy, that court which flrst takes cognizance will hold it un- 
til the litigation is flnally disposed of, the authorities uniformly hold 
that jurisdiction is acquired, not by filing the bill or complaint, but 
by service of process. And the rule applies to both civil and crim- 
inal cases. Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 
358, note 3, 76 Fed. 296; Taylor v. Taintor, 16 Wall. 366; In re 
James, 18 Fed. 853. 

The phrase, "acquired jurisdiction," having been so often and un- 
equivocably deflned by the courts, I cannot do otherwise than as- 
sume that congress used it in the sensé thus approved by authority 
and long usage. This assumption, together with the peculiar pro- 
visions of section 9 of said act, to which I hâve already adverted, 
forces me to the conclusion that, under said section, the courts 
"outside" of the Indian Territory were to retain jurisdiction, after 
September 1, 1896, only over those offenses committed in the ter- 
ritory for which the défendants were indicted and arrested on or 
prior to said date. This ruling makes it unnecessary for me to pass 
upon the objections which hâve been urged to the commitment. 

On an application for a warrant of removal under section 1014, 
Kevised Statutes of the United States, where the only ground for 
the warrant is an indictment pending in the district court of the 
district to which the removal is sought, and it appears from said 
indictment that said court has no jurisdiction of the alleged offense, 
the défendant should be discharged. The power of the district judge 
to so order, although not expressly declared in the section, is a nec- 
essary implication therefrom. U. S. v. Brawner, 7 Fed. 86; In re 
Wolf, 27 Fed. 607; In re Dana, 68 Fed. 886; In re James, 18 Fed. 
853. The application for a warrant of removal is denied, and the 
défendant will be discharged. 
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In re ALEXANDBR. 

(Circuit Court, W. D. North Carollna. January 19, 1898.; 

Fbdbral and Statb Courts— Habkas Corpus. 

One in custody for an offense against state laws will not, except In a 
peculiar and urgent case, be released on habeas corpus by a fédéral court, 
in advance of a final décision of his case by the state courts; and especlally 
not where the prisoner bas himself instigated the prosecution against him 
for the purpose of testing the validity of a state law. 

This was a pétition by A. W. Alexander for a writ of habeas 

corpus. 

Armflred & Williams, for relator. 

SIMONTON, Circuit Judge. This matter cornes up on a pétition 
for a writ of habeas corpus, and the return to the rule entered there- 
in, to show cause why the writ should not issue. The petitioner is a 
résident of the town of Monroe, Union county, N. C, and allèges that 
he is the agent of N. D. White, a wholesale liquor merchant in the 
city of Augusta, Ga. He sold a pint of whisky, in an original pack- 
age, to one Andrew Trantham, who thereupon obtained a warrant 
before C. N. Simpson, a justice of the peace, charging him with vio- 
lating chapter 449 of the Acts of the State of North Carolina of 
1897, "An act to regulate the sale of liquor in Union county." At 
the hearing the petitioner denied the constitutionality of the act, as 
an interférence with Interstate commerce, and so unconstitutional 
and void. At the return of the rule it appeared that the petitioner 
had imported three or four of thèse original packages as the agent 
of his principal in Augusta, and that he had himself caused the 
prosecution to be instituted, and so went before the justice of the 
peace; none of the public officiais charged with the enforcement of 
the act being concerned in it. When the justice ordered him to be 
bound over for trial at the superior court, he refused to give bail, 
and so was committed to the custody of the sheriff. It thus appears 
that he voluntarily went into the state court, and in the first instance, 
of his own accord, submitted his rights to the state tribunals. With- 
out doubt, the courts of the United States are invested with authority 
to issue writs of habeas corpus and to inquire into the cause of 
imprisonment of any one who allèges that he is in custody in viola- 
tion of the constitution or the laws of the United States. Rev. St. 
U. 8. § 753. But, except in peculiar and urgent cases, the courts 
of the United States will not discharge a prisoner by habeas corpus 
in advance of a final détermination of his case in the courts of the 
state; and, even after such final détermination in those courts, will 
generally leave the petitioner to the usual and orderly course, by 
writ of error from the superior court. Whitten v. Tomlinson, 160 
U. g., at page 242, 16 Sup. Ct. 301; Ex parte Royall, 117 U. S. 241, 
G Sup. Ct. 734; Ex parte Fonda, 117 U. S. 516, 6 Sup. Ct. 848; Cook 
V. Hart, 146 U. S. 195, 13 Sup. Ot. 44. In this last-named case the 
suprême court says: 

"Wbile the power to issue writs of habeas corpus to state courts which are 
proceeding in disregard of rights secured by the constitution and laws of the 
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United States may exist, the practlee of exercislng such power, before the ques- 
tion bas been raised or determined In the state court, Is one whlcli ought not 
to be encouraged." 

There are no spécial circuinstances in the case at bar which de- 
mand the interférence of this court. The petitioner of his own mo- 
tion, by his own friend, instituted the prosecution. He bas no stock 
of goods imported into the state under the protection of the inter- 
state commerce law. He only wishes to try the question in advance. 
He selected his own tribunal, and it decided against him. He can 
pursue his remedy in that tribunal, and, if his rights are denied. his 
remedy in the fédéral courts will remain unimpaired. Oook v. Hart, 
146 U. S. 195, 13 Sup. Ct. 40. The rule is discharged. 



UNITED STATES v. BERNARD et al. SAMH v. KBLDAE et al. SAMB T. 

BBERMAN et al. SAME v. CLARKSON. 

(Circuit Court, S. D. New York. January 13, 1898.) 

Indictment— Sbction 5480, Ret. St.— Scheme to Dbfraud— Palsb Represbn- 
TATioïïs— Intent to Convekt not Ai^leged. 

Upon an Indictment under section 5480, Rev. St., for the use of the mails 
In furtherance of a scheme to defraud, the scheme Is sufflclently alleged 
by averments settlng forth an endeavor by the défendants to induce per- 
sons to send thelr money to défendants for Investment In a business enter- 
prise by certain speclfled false representationis and allurements, even though 
no Intent by the défendants to couvert such moneys to thelr own use Is 
stated. Held, also, that a count Is sufficient, whlch charges a scheme to 
Induce persons to send thelr money to the défendants for pretended invest- 
ment In a business enterprise on account of the persons who send the 
money, but with the real intent to couvert the money to the défendants' 
own use. Eéld, further, that In a count upon a scheme to defraud by 
means of false représentations, It Is necessary to aver clearly and deflnitely 
the maklng of some spécifie représentations, and the falsity of the same. 

Thèse were indictments for using the mails in furtherance of a 
scheme to defraud. 

Wallace Macfarlane, U. S. Atty., and Max J. Kohler, Asst. U. S. 
Atty., for the United States. 

Abram J. Eose, William H. Murray, Abraham Levy, and William 
A. Sweetser, for défendants. 

BEOWN, District Judge. The above indictments are ail of the 
same gênerai character. They are based upon section 5480 of the 
United States Eevised Statutes', and charge the défendants in each 
case with having deposited a letter in the post oiHce of this dis- 
trict in exécution of a scheme to defraud, to be effected by the use 
of the United States mails. The fraudulent scheme alleged, was 
the endeavor "to induce the persons addressed to send and intrust 
their moneys to the défendants," acting in the one case under the 
corporate name of E. S. Dean & Co. ; in another .under the name of 
Talcott & Co.; in the third, under the name of Sam Kellar & Co.; 
and in the fourth, under the name of W. F. O'Connor & Co., "for 
investment and employment of such moneys in trade and commerce, 
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for the use and benefit of thé several persons, who should so send 
and intrust such moneys"; that the inducements held out therefor 
were certain false, fictitious and fraudulent statements and repré- 
sentations, made in circulars or letters, which were sent by mail, 
concerning the previous history, status and business prospects and 
expectations in référence to the enterprise specifled in such letters. 
The first count in each indictment, while setting forth the schéma 
and the falsity of certain représentations made, andstating in gên- 
erai terms a design to defraud the persons to whom the letters were 
addressed, does not allège any intent by the défendants to couvert 
the moneys thus procured to their own use. This constitutes the 
flrgt ground of the demurrer to thèse counts. 

Upon this branch of the demurrer the question arises whether a 
scheme to obtain money for investment in a regular business enter- 
prise (since no other is alleged) for the benefit of those from whom 
it is procured, but to obtain it by means of false représentations 
as to past or expected profits, is a fraudulent scheme, even though 
the persons who thus procure the money intend to use it legitimate- 
ly for the benefit of those who remit it. In most of the reported 
cases of this kind, the indictments hâve charged, not merely an in- 
tent to defraud, but an attempt to couvert or appropriate the moneys 
obtained to the defendant's own use. The second counts in ail thèse 
indictments contain this averment. I am of the opinion, however, 
that this is not indispensable in order to constitute "a scheme or 
artifice to defraud" within section 5480. To induce a person to part 
with the possession of bis money by false représentations of fact, 
and by holding out expectations which it is known cannot be real- 
ized, is obtaining the possession of money fraudulently; and any 
scheme which by such means aims at inducing other persons to part 
with their money and enable others to get it, is a scheme to de- 
fraud, though no doubt less heinous than if the intent was also to 
couvert the money thus obtained to the defendant's use. The own- 
er is fraudulently deprived of the possession of his money; and any 
scheme to eflect that by false représentations is a scheme to de- 
fraud within this aet. 

2. A further ground of the demurrer is that of duplicity, in that 
the indictments charge two offenses in the same count, as it is ar- 
gued, inasmuch as it is therein alleged that the scheme to defraud 
was to be effected "by opening correspondence, etc., and by inciting 
the person addressed to opeai correspondence," etc. The statute 
déclares it to be an offense to deposit a letter in the attempt to exé- 
cute a scheme to defraud which is to be effected by opening corre- 
spondence, etc., or by inciting others to open correspondence. The 
gravamen of the offense, however, is in depositing a letter in the 
post ofiflce in order to effect the fraudulent scheme, or in taking such 
a letter therefrom. In this case, the allégation is the deposit of a 
single letter in exécution of the scheme alleged. The scheme re- 
ferred to infringes the statute if it is designed to be effected, either 
by opening correspondence, or by inciting others to open correspond- 
ence. But when the scheme is to be carried out by opening corre- 
spondence through the mails, almost of necessity it includes the in- 
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vitation and incitement to aresponse by correspondence through tbe 
mails. The deposit of such a letter, which thus opens correspond- 
ence and invites a reply, is certainly only a single offense. The aver- 
ment in the indictment that the scheme to defraud was intended to 
be carried ont by opening correspondence and inciting others to cor- 
respond in reply, does not import necessarily anything more than 
this, and is, therefore, not subject to the objection of duplicity. 

3. In some of the indictments, the second count, while alleging 
the intent to convert any moneys sent them to the défendants' own 
use,' does not allège the falsity of any specifled statements contained 
in the letters or circulars quoted and alleged to hâve been sent by 
mail. I do not think this is necessary where the count explicitly 
charges, as the second counts charge, that the money was sought 
for the ostensible purpose of investment in business for the sender's 
account, but with the real intent to convert the moneys to the de- 
fendants' own use. 

à. In the third count of the indictment against Bernard and 
others, there is no averment of any intent to convert the moneys to 
défendants' own use. It can only stand, therefore, upon the procur- 
ing of money by false représentation; and in such a count it is nec- 
essary that the particular false statement should be pointed out. 
In this respect the third count in that indictment is, in my judg- 
ment, defective. The other counts are sustained. 



UNITED STATES v. PRICB. 

(District Court. S. D. New York. October 28, 1897.) 

Remotal oï' Prisoner— Sbction 1014— Preliminary Complaint— Différent 
Offbusb. 

In this district, It is not the practice to order the prisoner sent to a dis- 
tant place for trial under section 1014, Kev. St. TJ. S., except upon the pro- 
duction to the court at the time the application for removal is made, if not 
before, of a copy of the mdictment, information or complaint, showing that 
criminal proceedings are pending, and that the prisoner is wanted for trial 
in the district to which his removal is sought, and for the same offense for 
which he bas been commltted by the commlssloner. An indictment for 
stealing silver certifieates is for a différent offense than for the stealing of 
coin or United States notes, for which the prisoner was in this case held. 
After adjournment of the proceedings, upon production of an indictment 
charging the stealing of United States coin, held that the prisoner sliould 
be removed; also held that upon a preliminary complaint, charging the 
stealing of United States notes, the prisoner might be commltted and re- 
moved for trial for the offense of stealing United States coin, such practice 
being "agreeably to the usual mode of process against ofiEenders," under 
section 1014, and Code Or. Proc. N. Y. § 208. 

This was a proceeding to remove the prisoner, John Price, to the 
District of Columbia, for trial, on the charge of larceny. 

Wallace Macfarlane and Max J. Kohler, for the United States. 
Abram J. Eose, for défendant. 

BROWN, District Judge. I do not think it is proper, and in this 
district for a considérable time at least it has not been the practice, 
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to remove a prisoner for trial under section 1014 to a distant district, 
except upon the production at the time the application for removal 
is made, if not before, of a copy of the indictment or information 
or complaint showing that criminal proceedings are pending and 
that he is wanted for trial in the district to which his removal is 
sought, and also that such proceedings are for the same offense on 
which he has been committed by the commissioner. In the présent 
case the défendant was charged before the commissioner with having 
feloniously stolen and carried away at Washington, in the District 
of Columbia, certain "United States notes" and certain coins of the 
United States. An indictment produced before the commissioner 
from the District of Columbia, charged the défendant with stealing 
and carrying away United States "silver certiflcates," but not the 
stealing of coin or United States notes. The commissioner has held 
the prisoner for the stealing of the United States notes and coins. 
United States notes and United States silver certiflcates being sub- 
stantially différent, I do not think that an indictment for the latter 
would be sustained by proof of the former; and the défendant should 
therefore not be removed to a distant district upon the production 
of such an indictment only. Upon an adjournment of the proceed- 
ings an indictment is produced before me in proper form, charging 
the felonious stealing and carrying away of United States coin, being 
the same offense for which the commissioner has held the prisoner. 
This being the same offense, the prisoner should be removed for trial 
upon the last-named indictment. 

Objection is made that no examination was had before the commis- 
sioner upon the last-mentioned charge, for the reason that the orig- 
inal complaint did not contain the averment which the last-named 
indictment contains, that the city of Washington, where the offense 
is stated to hâve been committed, was within the exclusive jurisdic- 
tion of the United States. The court, however, must take judicial 
notice of that fact, and I cannot conceive it to be necessary that such 
an express averment should be required to be made in a mère pre- 
liminary proceeding before a magistrate or United States commis- 
sioner for the purpose of binding the prisoner over for trial. Sec- 
tion 1014 of the United States Eevised Statutes provides that the 
proceedings shall be "agreeably to the usual mode of process against 
offenders" in the state where the preliminary proceedings are held. 
Under such proceedings in this state, as authorized by the New York 
Code of Criminal Procédure (section 208), if it "shall appear from 
the examination that a crime has been committed and that there is 
sufScient cause to believe the défendant guilty thereof," the magis- 
trate is required to indorse on the dépositions an order to the follow- 
ing effect: 

"It appearing to me by the wlthln dépositions and statement, if any, that the 
crime therein mentioned, or any other crime, accordlng to the fact, stating 
generally the nature thereof, has been committed, and that there is suffieient 
cause to believe the within named guilty thereof, I order that he be held to 
answer the same." 

In re Paul, 2 N. Y. Cr. R. 6. And see People v. Wheeler, 73 Cal. 
252, 14 Pac. 796. The same précision and f ormality are not required 
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in complaints that are required in indictments. See Bish. New Or. 
Proc. § 230 (5); Ex parte D'Olivera, 1 Gall. 474, Fed. Cas. No. 3,967; In 
re Kelly, 46 Fed. 653; Southworth. v. U. S., 151 U. S. 184, 14 Sup. Ct. 
274. 

The new indictment produced before me is not treated as any évi- 
dence of the commission of the oflfense; but only as showing the 
pendency of criminal proceedings under which he may be brought to 
trial for the offense on which he stands committed, and this is sufiQ- 
cient under the last clause of section 1014 to require the district 
judge to sign the warrant of removal. 



UNITED STATES v. WARREN OHEMICAL & MANTJPACTUKING 00. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 50. 

1. CusTOMs DuTiEs— Classification — Coal Tab Phodtjcts. 

In paragraph 443 of the act of 1894, the words "produets of coal tar" are 
not witliin the excepting clause, but are part of the enumeratlon of articles 
entitled to free entry. 

2. Same— Classification — Dead Oïl. 

"Dead oil" (also called "tar oil," "créosote oll," and "coal tar créosote"), 
which is produced from coal tar by distillation, was free, under para- 
graph 443 of the act of 1894, as a product of coal tar, not a color or dye, 
and not otherwise specially provided for, and was not dutiable, under para- 
graph 60, as a "distilled oll." 

This is an appeal by the United States from a décision of the 
circuit court, Southern district of New York, reversing a décision 
of the board of gênerai appraisers, which afiarmed the décision of 
the coUector of customs at the port of New York in respect to the 
classification for duties of certain merchandise. 

Jas. T. Van Eensselaer, for the United States. 
Albert Comstock, for appellee. 

Before WALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The article in question is a product 
produced from coal tar by a process of distillation, is known gener- 
ally in commerce as "dead oil," and is sometimes called "tar oil" 
and "créosote oil" and "coal tar créosote." The collector classifled 
the importation under paragraph 60 of the tariflf act of 1894, whioh 
reads : 

"60. Products or préparations lînown as alkalles, alkalolds, distilled olls, 
essential olls, expressed olls, rendered olls, and ail comblnations of the fore- 
going, and ail chemical compounds and salts, not specially provided for In this 
act, twenty-five per centum ad valorem." 

The importer protested, contending that the importation was 
entitled to free entry under paragraph 443, which reads: 

"443. Coal tar, crude, and ail préparations except médicinal coal tar prépa- 
rations and produets of coal tar, not colors or dyes, not specially provided for 
in this act." 
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The gOTernment contends that "products of coal tar" are, by 
the phraseology of this paragraph, excepted from its opération. We do 
not so read the act. On the contrary, f ree entry is accorded to "coal 
tar, crude"; "ail coal tar préparations, except médicinal coal-tar 
préparations"; and "products of coal tar, not colors or dyes." There 
is no dispute, on the testimony, that the article in question is one of 
the flve products of distillation of coal tar, and, unless it is shown 
to be speciflcally provided for elsewhere, is entitled to free entry, 
under paragraph 443. The only "spécial provision" relied upon by 
the appellant is paragraph 60, it being contended that the article is 
therein referred to as distilled oil. The testimony, however, abun- 
dantly sustains the proposition (which, indeed, was conceded on the 
argument) that this "dead oil" was not known, commercially, as a 
distilled oil; and the government chemist testifled that in the termi- 
nology of his profession, and according to his understanding, "dead 
oil" would not be classed as a distilled oil. Since it is neither com- 
mercially nor scientiâcally known as a distilled oil, it does not come 
within the enumeration of paragraph 60. In view of the testimony, 
it will not be necessary to discuss the other questions raised on the 
argument, viz. : Whether the words "known as" should not be con- 
strued as meaning "known commercially as"; and whether para- 
graph 443, providing for ail "products of coal tar," is not more spé- 
cifie than is paragraph 60, providing for "products or préparations 
known as * * * distilled oils," but without any such restric- 
tion as to use as was found in the paragraph for "acids," which was 
discussed by this court in Matheson & Oo. v. TJ. S., 18 C. 0. A. 143, 
71 Fed. 394. The décision of the circuit court is affirmed. 



WM. ROGBRS MFG. CO. v. ROGERS. 

(Circuit Court, B. D. New York. January 31, 1898.) 

No. 2. 

Teadb-Names — Infetugement— TJnpair Compétition. 

One selllng goods In packages prominently marked wlth his own name 
and Initiais, not coUocated wlth other words tending to Induce greater con- 
fusion than would naturally resuit therefrom, cannot be restrained by an- 
other of the same name, having a long-established business thereunder, 
even though the former expected that unscrupulous dealers would offer 
his goods as the goods of the latter. 

This was a suit in equity by the William Eogers Manufacturing 
Company against William A. Eogers for alleged infringement of a 
trade-name. The cause was heard on a motion for preliminary injunc- 
tion. 

0. E. Mitchell, for the motion. 
Wm. C. Beecher, opposed. 

LACOMBE, Circuit Judge. Defendant's right to use the ordinary 
abbreviation of his name, "Wm. A. Eogers," was settled by the déci- 
sion of the circuit court of appeals (17 C. C. A. 575, 70 Fed. 1019); and 
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in no instance does ît appear that be has put up his goods, or offered 
them for sale, in any fonn of package wldch directly or indirectly de- 
scribes them otherwise than as the goods of "Wm. A. Eogers." There 
seems very little doubt that he kas availed of the similarity of name, 
which naturally tends to confonnd his goods with those of the orig- 
inal Rogers, who built up a valuable trade in plated ware years before 
défendant went into the business. But, so far as the mère name pro- 
duces such confusion, plaintiff has no cause of complaint. It is a 
reasonable inference from ail the testimony that défendant expected 
that unscrupulous dealers would offer his goods as those of one or 
other of the original manufacturers, whose name was well known to, 
and popular with, consamers. The two advertisements reproduced in 
complainant's brief are most persuasive to that conclusion. But 
both of those advertisements contain his own name in prominent type, 
and the statements, "Our goods are 'Eogers' goods," and "The genuine 
Rogers goods, as used by TJ. S. govemment," etc., are technically ac- 
curate. There are some points of resemblance between this case and 
those of Baker v. Sanders, 26 O. C. A. 220, 80 Ped. 889, and Hoff v. 
Tarrant, 22 G. 0. A. 644, 76 Fed. 959, but there is not enough to war- 
rant an injunction, so long as defendant's goods are packed and labeled 
with his own name, Wm. A. Rogers, not collocated with other words 
in such manner as to induce any greater confusion in the minds of 
purchasers than would naturally be produced by the use of such name. 
Motion denied. 



AIR-BRUSH MFG. CO. v. THAYER et al. 
(Circuit Oonrt, N. D. Illinois, N. D. Aprll 14, 1897.) 

1. Tradb-Mabks— Descriptive Namks — "Air Brtjsh. " 

Whether or not a given word is a trade-mark is a question of fact. The 
évidence does not show the words "air brush" to be used as a marlt of 
origin by complainant. Thèse words are apparently used descrlptlvely by 
both parties. 

2. Pbdbral Tradb-Mark Statote. 

The case rests on the fédéral statute; but défendants hâve not affixed 
complainant's registered mark to merchandlse of sùbstantially the same de- 
scriptive properties as that described in the registration. 

This was a suit in equity by the Air-Brush Manufacturing Company 
against Thayer and others for alleged infringement of a trade-mark. 

L. L. Morrison, for complainant. 
Barton & Brown, for défendants. 

SHOWALTER, Circuit Judge. I do not flnd from the évidence 
that complainant in fact uses the words "air brush" as a mark of 
origin. Complainant calls the patented article made by it an "air 
brush." The name of the complainant company, "Air-Brush Manufac- 
turing Company," is stamped on said article; but the mark "air 
brush," as a sign of origin, is not there. In the spécification of patent 
No. 310,754 the patentée says: "My invention relates to that class of 
instruments or machines designated as 'air brushes,' for the distribu 
tion of pigments by means of an air blast to produce portraits, land- 
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scapes, eta" Complainant preferred the name "air bnlsh" to the 
name "paint distributer" or "atomizer." But the tenu "air brush," as 
complainant uses it, is the name oi the article, and it is plainly de- 
scriptive, and not arbitrarily selected as a mark of origin. Any 
licensee of complainant under the patent referred to would speak of 
his product descriptively as an "air brush," and when the patent ex- 
pires the public may make the article, and call it by that name. Not 
only so, but the name is generic. It is so used in the patent ofSçe, 
and was so used at the Columbian Exposition. In the patent, as 
above quoted, it is declared that the word "air brush" indicates a class 
of articles. Moreover, the défendants, while they call the particular 
air brush made by them the "fountain" air brush, do not put said 
mark on the article. What they make is entirely différent in appear- 
ance from the article made by complainant. There is no mark on de- 
fendants' article which could possibly signify that it was made by 
complainant. The parties hère are citizens of Elinois. This cOurt 
entertains jurisdiction over the case, therefore, as being strictly a 
trade-mark case. But thèse défendants bave not affixed complain- 
ant's registered mark to merchandise of substantially the same de- 
scriptive properties as that described in the registration, within the 
meaning of section 7 of the national trade-mark statute (21 Stat. 502). 
Even if a case of unfair compétition were shown, the complainant 
would hâve no right to litigate in this court, since the parties are citi- 
zens of Dlinois. \ The bill is therefore dismissed for want of equity. 



SPBAGUE ELECTEIO RAIIiWAT & MOTOR 00. v. UNION ET. 

CO. et al. 

(Circuit Court, S. D. New York. January 24, 1898.) 

Patents— N0VBI.TT and Invention— Infringement— Electric Motors. 

The Sprague patent, No. 324,892, for an electric railway motor, consist- 
Ing of a fleld magnet, joumaled, at cne end, on the axle of the drlving 
wheels, and hung, at the other, on a spring from the truck or car body, 
and carrying the armature shaft upon Its pôle pièces paraUel with the 
shaft of the drlving wheels, and connected to them by gearing, hdd valid 
as to claims 2, 6, and 9; and said claims Md infrlnged by structures dif- 
fering In some respects from those of the patent, and containing inprove- 
ments thereon, but having ail thèse parts working together in the same 
relation, for the same purpose, and producing the same resuit. 

This was a suit in equity by the Sprague Electric Railway & Motor 
Company against the Union Eailway Company and others for alleged 
infringement of a patent. 

Frédéric H. Betts, for plaintifl. 

Charles E. Mitchell and Henry B. Brownell, for défendants. 

WHEELER, District Judge. This suit is brought upon patent No. 
324,892, dated August 25, 1885, and granted to Frank J. Sprague, for 
an electric railway motor consisting of a âeld magnet, journaled on the 
axle of tbe driving wheels at one end, and hung upon a spring from 
the truck or the car body, at the other, and carrying the armature 
84F.-41 
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sliaJEt upion its pôle pièces parallel with the shaft of the driving wlieels, 
and connected to them by gearing. The spécification as to this ar- 
rangement says: 

"The armature belng carried rigidly by the field magnat, thèse two parts 
must always maintaln precisely the same relative position under every vertical 
or latéral movement of the wheels or of the car body; and, as the fleld magnct 
which carrles the armature Is Itself centsred by the axle of the wheels to 
whlch the armature shaft is geared, the engaging gears, also, must always 
maintaln precisely the same relative position. At the same timè the connection 
of the entire mdtor with the truck is through springs, so that its position is not 
affeèted by the movements of the truck on Its springs." . 

The claims in question are: 

"(2) The combination of a wheeled vehicle and an electro-dynamic motor, 
mounted upon and propelllng the same, the fleld magnet of said motor being 
sleeved upon an axle o( the vehicle at one end, and supported by flexible con- 
nections from the body of the vehicle at the other end, substantially as set 
forth." 

"(6) The, combination, with a wheeled vehicle, supported upon its axles by 
springs, oî an eleçtro-dynamlc motor flexibly supported from such vehicle, 
and ceiitèred upon the driving axle thereof, substantially as set forth." 

"(9) The combination, with a wheeled vehicle, of an electro-dynamic motor 
centeréd upon the driving axle thereof at one end, a spring support for that 
end of the motor from the truck or body of vehicle, and relleving axle whoUy 
or partly of dead weight, and a spring support for the other end of motor from 
the truci: or body of vehicle, substantially as set forth." 

This patent was before the circuit court of appeals for the Eighth 
circuit in Adams Electric Ry. Co. v. Lindell Ey. Co., 23 G. C. A. 223, 
77 Fed. 432, which was brought upon patent No. 300,827, dated June 
24, 1884, and granted to A. Wellington Adams for improvements in 
electrjc motors, against structures made according to this patent as 
infringements. The position of Sprague's invention with référence 
to prior structures, inventions, and patents is there well and compre- 
hensively set forth by Judge Sanborn in the opinion of the court ; and 
the decree dismissing the bill appears to hâve been afflrmed because, 
in short, Sprague's invention was independent of Adams'. And if 
Sprague's patent, was for merely hanging and centering one end of a 
motor of a carriage upon the axle of the driving wheels, and suspending 
the other by a spring from the body of the vehicle or the truck, it 
would be shown from that case to be whoUy lacking in novelty, and 
void. He was not a pioneer hère, and could hâve a valid patent for 
only what was new in his method of making the power of the electrical 
current turn the driving wheels. No one had before, however, hung 
à field magnet at one end upon the axle of the driving wheels, and at 
the other upon a spring from the body of the car or the truck, and an 
armature axle upon the pôle pièces of the magnet, parallel with, and 
geared to, the axle of the driving wheels, for driving a car by a current 
of electricity. This combination simplifled greatly the required struc- 
tures, improved their results, and came into immédiate use. The in- 
vention of it seems to well support thèse claims of the patent. The 
défendante' structures differ in some respects from those of the patent, 
but hâve ail thèse parts working together in the same relation to each 
other, for the same purpose, and producing the same resuit. They 
are altered by the addition of a joint in the motor, and of another 
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spring to help carry it, but not by dispensing with any of the parts; 
they are improved upon, but not departed from. The défendants' im- 
prorements are not made independent of, and clear from, Sprague's, 
but upon bis; and his patent appears to be infringed by tbis taking of 
bis invention to so improve upon. 



CLERK et al. v. TANNAGE PATENT CO. 

(Circuit Court of Appeals, Thlrd Circuit. January 18, 1898.) 

No. 25, 

1. Patents— Pbocess of Tautîting Lbather. 

The Schuitz patents, Nos. 291,784 and 2Î>1,7B5, for processes of tanning 
leatlier, held Infringed by one wtio used substantlally tlie baths of the pat- 
ent, although, prier to Immersion in tlie flrst bath, the skins were "strucli" 
in alum and sait; this being a mère addition to the process, not avoidlng 
Infrlngement. 

3. SAMB— LiCBNSBS. 

The owner of a patent for processes does not, merely by publiely offer- 
Ing to sell licenses, confer upon thlrd parties the right to make reasonable 
expérimental tests, so as to enable hlm, when sued for Infrlngement, to 
escape Uabillty on the ground that he wa» only testing Its desirability or 
utllity. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

This was a suit in equity by the Tannage Patent Company against 
William B. Clerk & Co. for alleged infrlngement of certain patents for 
processes of tanning bides. The circuit court granted a preliminary 
injunction, and the défendants hâve appealed therefrom. 

Hector T. Fenton, for appellants. 
Charles Howson, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and KIEKPAT- 
RICK, District Judges. 

KIRKPATRICK, District Judge. The Mil in this cause was filed 
to restrain the défendants from infringing the complainant's patentedi 
process for tanning hides and skins, as specifled in letters patent Nos. 
291,784, and 291,785. After a hearing upon bill and answer, with 
affldavits annexed, the circuit court granted a preliminary injunction. 
For the purposes of the hearing in the circuit court, the validity of the 
complainant's patents was not denied, nor was that question raised 
hère. The issues presented by the assignment of errors are whether 
the proofs show infrlngement, and, if so, whether the défendants had 
a spécial permission from the complainant to make reasonable expéri- 
mental or trial tests of the patented process. It appeai-s from the 
testimony in the record that the défendants are willing infringers. 
From September, 1894, to May, 1895, they employéd one Corrigan, as 
tanner, "because," as stated by William B. Clerk, the président of 
the défendant corporation, and himself a défendant in the cause, "he 
claimed to know how to practice the complainant's patented chrome- 
tanning process"; and, after Corrigan's discharge, they tried it them- 
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Belves. The process adopted by tke défendants îs described by Mr. 
Clerk as follows: 

"We 'struck' the sklns flrst In alum and sait, then submitted them to a bath 
•f bichromate of potash and acld, and then submitted the skins to a water 
bath contalning a solution commonly sold In the market, and called 'McMane's 
Solution.' " 

It appears that this McMane's solution, which constituted the de- 
fendants' second bath, is one evolTing sulphurous acid, and therefore 
équivalent, in its action and resuit upon the sldn, to the particular sec- 
ond bath of the complainant's patent No. 291,785, while the "striking" 
of the skins in alum and sait preparatory to their submission to the 
flrst bath of bichromate of potash and acid is a mère addition to the 
first Btep of the complainant's process. "The défendant does not use 
the process any the less because he uses something in addition to the 
process." Lelance & G. Mfg. Co. v. Habermann Mfg. Co., 53 Ped. 380 ; 
Tilghman v. Proctor, 102 U. S. 730. 

The spécial permission to the défendants to make reasonable expéri- 
mental or trial tests of the patented process is based upon the acts of 
the complainant in publidy oflering to sell licenses. No authority is 
cited to the court for thip proposition, and we hold that it is not the 
law. It cannot be that the owner of a patent may not ofler to sell 
licenses under it without thereby giving to ail the world the right to its 
limited use. Intending purchasers or pthers might, by contract, ob- 
tain spécial privilèges ; but a mère expression of willingness to grant or 
sell licenses will not, of itself, confer upon any, the privilège to use 
the specialty of the patent, and claim exemption from a charge of in- 
fringement pn the ground of being simply engaged in experimentally 
testing its desirability or utility. The order granting the preliminary 
injunetion is aÈrmed, with costs. 



FORD MOROOCX) CO. v. TANNAGE PATENT CO. 

(Circuit Court of Appeals, Third Circuit January 18, 1898.) 

No. 23. 

Patents— Process dp Tawing Leathbe. 

The Scbultz patents, Nos. 291,78i and 291,785, for a process of tawlng 
hides, consjsting- in sutijectlpg them to the action of a bath prepared from 
a metallic sait, such as bichromate of potash, and then to the action of a 
bath evoiving sulphurous acid, are infringed by one who merely modifies 
this process by adding some sulphate of alumlnum to the bath, where the 
resuit Is a chrome-tanned leather difCerlng from that produced by atrictly 
foUowing the patent only In the présence of a small per cent, of aluminum, 
rendering It more soluble. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of DelavFare. 

This waa a suit in equity by the Tannage Patent Company against 
the Pôrd Morocco Company for an alleged infringement of certain 
patents for improvements in processes of tawing hides. In the cir- 
cuit court an order vpas entered granting a preliminary injunetion, 
from which the defendalnt bas appealed. 
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Hector T. Fenton, for appellant 
Charles Howson, for appellee. 

Before ACHESON, Circuit Judge, and BUTLEE and E3RKPAT- 
EICK, District Judges. * 

EIRKPATEICK, District Judge. This matter is brought before 
the court on an appeal from an order of tlie circuit court granting 
a preiiminary injunction restraining the appellant (the défendant 
below) from infringing certain lettera patent issued to Augustus 
Schultz, bearing the date January 8, 1884, and numbers 291,784 and 
291,Y85. Thèse patents were sustained in this court in Patent Co. 
V. Zahn, 17 C. O. A. 552, 70 Ped. 1003, and again declared valid in 
this circuit, after full hearing upon allégations of newly-discovered 
évidence, in Patent Co. v. Adams, 77 Fed. 191. This latter case 
was aflirmed on appeal (26 C. C. A. 326, 81 Fed. 178); his honor, 
Judge Dallas (speaking for this court), declaring that the décision 
of the court in Patent Co. v. ZaJin, supra, "should be regarded as a 
flnality until suiBcient reason for departing from it shall hâve been 
made to plainly appear, and that the appellees should not, upon a 
motion to dissolve a preiiminary injunction, be deprived of the ad- 
vantage they hold as owner of a patent adjudged by a court of appeals 
to be valid, upon anything less than thoroughly convincing addi- 
tional proofs." None such hâve been offered upon this hearing. 
The sole question, therefore, is one of infringement. In determin- 
ing the validity of the patents in question (Patent Co. v. Zahn), this 
court described them as being a process for tavring hides and skins 
by subjecting them to chemical action, with the deânite object of 
converting them into leather." The steps of the process consisted 
in "subjecting the hides or skins to the action of a bath prepared 
from a metallic sait, such as bichromate of potash, and then to the 
action of a bath evolving sulphurous acid," etc., "substantially as 
described." It appears from the record in this case that the de- 
fendant is engaged in the tanning of hides and skins, and that for 
that purpose it uses a process which consists in first subjecting the 
hide or skin to a bath consisting of sulphate of alumina, muriatic 
acid, water, and bichromate of potash; the proportion of thèse 
éléments being 2J pounds of sulphate of alumina, 2J pounds of mu- 
riatic acid, and 5 pounds of bichromate of potash, to each 100 pounds 
of hides or skins. After the hide or skin has been subjected to 
this first bath, it is put in a second bath, evolving sulphurous acid, 
which does not dilïer from that prescribed by the complainant's 
process. The question at issue, then, is whether the défendant has 
merely modified the complainant's process by adding some sulphate 
of alumina to its first bath, or whether, by its addition, it thereby 
actually taws the hides, and uses the bichromate of potash merely 
for coloring, or as a mordant. The admixture of sulphate of alu- 
mina, bichromate of potash, and muriatic acid does not fonn a 
compound; but they will each form a compound, with the skin or 
hide, of aluminum and chromium. Each will hâve its own inde- 
pendent résulta, What thèse results will be can be best determined 
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by a quantitative analysis of the product. Such an analysis has 
not been made upon any of tlie skins or bides of the défendant (it 
h?is not produced any); but upon bides or sldns subjected to sucb 
tests after treatment in tbe flrst batb, sucb as is used in defend- 
ant's process, it is clearly sbown tbat tbe addition of tbe sulpbate 
of aJumina to the bath does not prevent the tborougb absorption 
by the bide or slîin of tbe bichromate of potash; tbe proportion of 
cbromic oxide to alumina tali:en up being as over 7 to 1. It is also 
found tbat by subjecting tbis sliin so treated to the second batb 
used by the défendant, which is the same as that used by tbe com- 
plainant, tbe resuit is a cbrome-tanned leather diflering from .that 
produced by the complainant's process only in that tbe présence of 
a small per cent, of aluminum renders it more soluble. Tbat the 
resuit attained by the defendant's flrst bath at least partakes of tbe 
nature of a chrome-tawed bide, rather than that of an alum-tawed 
bide, is further evidenced by the fact tbat wben an alum-tawed hide 
is subjected to the second batb, evolving sulphurous acid, it retums 
to its natural state of raw bide, instead of becoming leather, as 
does the chrome-tawed hide. It may be that in tbe flrst bath both 
the sulpbate of alumina and the bichromate of potash act inde- 
pendently upon tbe bide, and tbat the skin flrst takes up, by reason 
of its greater afiSnity therefor, tbe alumina sait, and afterwards the 
chrome sait; but, if this be so, it is évident that the alumina sait 
is practically displaced, and the skin so saturated with bichromate 
of potash, tbat, after subjection to tbe second batb, evolving sulphu- 
rous acid, it becomes chrome-tawed leather. The défendant "doea 
not use the process any tbe less because be uses something in addi- 
tion to the process." Lalance & Grosjean Mfg. Co. v. Habermann 
Mfg. Co., 53 Fed. 380. Infringement is not averted by a mère addi- 
tion to the patented process. Tilghman v. Proctor, 102 U. S. 730. 
We are of the opinion that the addition of the sulpbate of alumina 
by tbe défendant to the flrst bath in complainant's process is im- 
material, and does not affect the resuit attained. The order grant- 
ing tbe preliminary injunction will be afiSrmed, with costs. 
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(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 24. 

Patents— Intbktion—Safett Chbcks. 

ïhe Berry patent, No. 268,988, for an Jmprovement In safety checks or 
other papers representing value, conslsting in the use of marginal tables 
of figures comprising one or more compound columns, each composed of 
two or more simple columns of figures of différent dénominations, the sim- 
ple columns being arrangea out of line with and one below another, is void 
for want of invention, in vlew of prier United States patent No. 163,462 to 
E. Eezean Oook. 7T Fed. 833, afflrmed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
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The corùflainant's bill In equlty In the circuit court for the Southern district 
of New York alleged the infringement by the défendants of letters patent 
No. 268,988, dated December 12, 1882, and issued to Mareellus F. Berry, for 
an improvement in checiîs or other papers representing value. This appeal 
Is from the decree of the circuit court, which dismlssed the bill upon the 
ground of the invalldlty of the patent for want of invention. 77 Fed. 833. 

W. Laird Goldsborough and Edwin N. Brown, for appellant. 
Wallace Maefarlaaie, U. S. Atty., and Robert Grier Monroe, Asst. 
U. S. Atty., for appellees. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The patentée, in his spécification, de- 
scrlbed the relation of his improvement to the preexisting art as fol- 
io ws: 

"My invention is applicable to checks, certificates, and other papers which 
are flUed out for certain amounts of money, and which it is desired to prevent 
being raised or changea so as to call for différent amounts from those for 
which they are made out. Various plans hâve been proposed for this purpose; 
but my invention relates to that class of aafety checks and analogous papers 
which are provlded wlth marginal tables of figures of différent dénominations, 
and which are to be torn through the tables, so as to indicate exactiy or approxi- 
mately the amount for which the check or paper is intended. My invention 
consists in a novel formation of , or arrangement of, the figures in thèse tables, 
whereby the tearing through the tables Is facilitated, and a check or paper is 
produced which may be more conveniently used, and which wlll afford greater 
seeurity against fraud." 

Although the improvanent ia easily understood by an examination 
of one of the drawings in the patent, it is not easy to describe it very 
succinctly. The following excerpt from the description given by the 
complainant's expert states the peculiarities of the improved check : 

"The patent shows and descrlbes a check or other paper representing value, 
which is provlded wlth one or more compound columns, each composed of two 
or more simple columns of figures of différent dénominations, arranged con- 
secutively, the simple columns of each compound column being arranged out 
of line with and one below the other, so that a person wishlng to tear off so 
much of the columns as Is necessary for designatlng the amount for which 
the paper is made out, begins at the top and tears down along one of the 
simple columns, then across this simple column at the desired figure, then 
down along the next simple column and across the same at the desired figure, 
and so on, the paper being torn parallel with the length of the column until 
the desired figure is reached In the simple column, and then tears across the 
simple column being always made in one and the same direction, • * • 
whereby a stepped end or edge of the paper is produced, and, when the ends 
of this stepped line are connected by a straight Une this straight line will be 
an oblique Une from the upper left corner to the lower left corner of the paper. 
The torn edge of the paper thus has an offset at each figure that is used to 
designate the value of the paper. * * * There are no projecting tongues, 
flaps, or wlngs formed on the end of the paper, and the tear is practlcally con- 
tinuous in an oblique line, as no return movements are necessary In tearing 
off the paper in the manner I hâve described." 

The single claim is as foUows : 

"A check or other paper representing value, provlded wlth a table comprising 
one or more compound columns, each composed of two or more simple columns 
of figures of différent dénominations, the simple columns in each compound 
column being arranged out of line wlth and one below another, substantially 
as and for the purpose herein described." 
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The défendant corporation is a contractor, which prints the well- 
known postal money ordera for the United States government, and 
which contain the identical improvement which is descrihed and 
claimed in the coonplainant's patent. It was, like the revenue stamp 
which was the snbject of discussion in Hollister v. Manufacturing Go., 
113 TJ. S. 59, 5 Sup. Ot. 717, both new and useful, and the mateiial 
question is whether it had the third requisite for patentability, and 
was the product of inventive skill. The two important devices wliich 
mark the pre-existing state of the art are shown in letters patent 
No. 163,462, dated May 18, 1875, to E. Rezean Cook, for an improved 
railroad ticket, and in English letters patent No. 1,906, dated May 27, 
1873, to Frederick Stanfield for an improved means for preventing 
f raudulent altérations in bankers' checks. The Oook patent describes 
a railroad ticket which has two paraUel rows of numbers arranged con- 
secutively from the lower end upward. They indicate successive 
sums of money between any of which the ticket may be torn off, leav- 
ing one portion to inform the proper ofScer of the amount of fare 
received by the conductor. The columns are not arranged out of line 
with each other, and one below the other. The Stanfield invention 
is shown in 12 différent fonns. The one shown in Fig. 5 is the near- 
est approach to the arrangement of figures described in the patent in 
suit It has a table containing three vertical rows of numerals, each 
having the lowest dénomination at the bottom and extending upward 
in irregular order, the several vertical rows being out of line, and 
below each other. The column for thousands is at the bottom of the 
check. The f ollowing is a représentation of No. 5 : 

London, 18 

Messrs 

Pay to or Bearer 

£1357. 

The figures do not advance without a break, the tear begins at the 
bottom, and runs back and f orth across the columns, so that a séries of 
protniding tongues or tabs remains on the check after it has been eut 
from the stub; whereas the tear of the Berry check approaches an 
oblique line, is swiftly made, and leaves no protniding tongues of 
paper. 

It will be remembered, as stated in the patent, that at its date, 
tables or rows of figures had been placed in consécutive order on the 
border of a check, so that the amount for which a check was drawn 
could be indicated by punching out the appropriate figures. The 
Cook ticket and the Stanfield check each arranged the tables so that 
the proper figures could be displayed by tearing from the table in- 
stead of by punching them out, but in each instance there must be two 
or more separate tears which run across the columns in différent di- 
rections. The needed improvement was a rearrangement of the fig- 
ures, so that those which were to be torn away could be torn across 
the columns in one direction by a natural oblique movement of the 
hand. This was easily donc bj"^ arranging the columns in the Cook 
ticket out «f line with each other, and one below the other, instead of 
having the columns in parallel Unes, — an idea which Stanfield had 
already indicated. The necessary change of the Cook columns waa 
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not the work of an inventer, but of an intelligent bank or money-order 
derk of ordinary clérical skill, and the rearrangement of old methods 
did not call for inveûtive power. The decree of the circuit court is 
affîrmed, with costs. 



HANIFEN T. E. H. GODSHALK CO. et al. 
(arcult Court of Appeals, Thlrd Circuit January 17, 1898.) 

No. 19. 

L Patents— Anticipation bt Poreign Patent. 

A patent Is not anticipated by a prior foreign patent, nnlesB the de- 
scriptions or drawings of the latter exhibit a substantial représentation 
of the Invention in such fuU, clear, and exact terms as to enable any per- 
Bon sliilled In the art to practice it without the necessity of making ex- 
périmenta. 
B. Bamk— Expert Evidence. 

Mère opinions of experts, unsupported by convlnclng and satlsfactory 
reasons, that a patented article may be produced by foUowlng the direc- 
tions of a prlw foreign patent, wiU not blnd the court against lis «wn 
Judgment. 

1 Same— Knittbd Fabkics— Astrakhan Cloth. 

The B/water patent, No. 374,888, for improvementB in knitted fabrlcs, 
whereby a cloth is produced having the appearance of Astrakhan cloth, 
held not anticipated by the prior Booth British patent. No. 756, of 1881, nor 
shown to be invalidated by abandoninent or prior use la thls country. 

Butler, District Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a suit in equity by John E. Hanifen, trading as John 
E. Hanifen & Co., against the E. H. Godshalk Company and E. H. 
Godshalk, for alleged infringement of letters patent No. 374,888, 
dated December 13, 1887, to Levi Bywater, for improvement in 
knitted fabrics, whereby an article is produced having the appear- 
ance of looped or Astrakhan cloth. The circuit court held that 
the patent was anticipated by the Booth British patent. No. 756, 
of 1881, and accordingly dismissed the bill. 78 Fed. 811. The 
complainant bas appealed. 

Joseph Fraley and Wm. P. Preble, Jr., for appellant 
Strawbridge & Taylor and Edmund Wetmore, for appellees. 

Before SHIRAS, Circuit Justice, ACHESON, Circuit Judge, and 
BUTLEK, District Judge. 

ACHESON, Circuit Judge. The Bywater patent in suit is for a 
new manufacture, namely, a knitted fabric whose face is matted 
and curly, presenting the appearance of Astrakhan cloth. To 
produce this knitted fabric, the face yarn must be of mohair or a 
curly, crinkly wool, and the yarn mqst be put in in long floats, so that 
it will mat and curl, thus imparting to the face of the fabric an 
Astrakhan like appearance. The spécification and drawings of 
this patent seem to be perfectly intelligible to skilled knitters, giv- 
ing them ail needed directions. No witness has testifled, nor is it 
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alleged, tliat the patent f ails to give to any practical knitter such 
full and clear informatioa a^s will enable Mm to make the patented 
fabric^ This fabric bas become a well-known article of commerce, 
and is now extensively used. 

Infringement of the second claim of the patent is hère complained 
cf. That claim is as follows: 

■ "(2) A knitted fabric, compoged of face and back yarns of difCerent mate- 
rials, the face yarn being looped at regular intervais, and on alternate stitches 
of adjacent rows of the back yarn, and being matted and curly, and having 
a smooth back, whereby the sald fabric bas the appearance of looped or 
Astrakhan cloth, as described." 

It appears from the brief of the appellees (the défendants below) 
that four défenses are relied upon, viz.: (1) "Anticipation of the 
patent in suit by the patents set up" ; (2) "public use and sale in 
the United States of the patented fabric more than two years prior 
to the application for the patent in suit"; (3) "abandonment" ; and 
(4) "noninfringement." Ali thèse défenses were overruled by the 
court below, except the single défense of anticipation by the Brit- 
ish patent of 1881, to James Booth. 

Now, taking up the défenses in an order the reverse of the above 
enumeration, and first dealing with the question of infringement, 
we flnd in this record positive évidence showing the manufacture 
by the défendants of the fabric described in the patent in suit, 
and covered by its second claim. The évidence is certainly suiïi- 
cient to sustain the allégation of infringement made in the bill. 

With respect to abandonment, a careful examination of the proofs 
leads to the conviction that that défense is not well founded. By- 
water's application for the patent in suit was filed on December 
22, 1883. If he abandoned his invention to the public, it must 
hâve been prior to that date. Under ail the circumstances shown, 
it would be going a great length to impute to him the intention 
to relinquish his invention. Then, we do not perceive any just 
ground for an estoppel against him. It does not appear that he 
misled any one by what he did or by what he omitted to do. More- 
over, the court below found that the proofs did not carry back 
Bywater's perfected invention beyond the date of his application 
for this patent. That position was taken in the court below by 
the défendants, who thus successfully met the attempt of the 
plaintifif to antedate Booth. But, if Bywater's invention was not 
in a completed form until the date of his application, it is very hard 
to see how an abandonment is to be ascribed to him. The court 
below did not err in disallowing this défense. 

The défense of two years' prior use and public sale in the United 
States rests upon the importation by H. Herman Sternbach & Oo., 
at the port of New York, in May, 1881, of certain pièces of "kyrie" 
cloakings. We agrée, however, with the learned judge of the 
court below, that there is "room for very grave doubt" whether 
those goods were the knitted Astrakhan of this patent; and we 
also concur in his view that there is a failure of satisfactory évi- 
dence to show that they passed into public use, or were put on saie. 
The évidence of prior use or sale did not reach the standard of cer- 
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tain proof required to sustain such défense. Cantrell v. Wallick, 
117 U. S. 689, 695, 6 Sup. Ct. 970. 

We hâve carefully considered the British patent of 1849 to Henry 
Dunnington, the British patent of 1857 to Bail & Wilkins, the 
United States patent of 1875 to Kent & Leeson, and the United 
States patent of 1883 to S. N. Levy, which are insisted upon by 
the défendants as anticipating Bywater. In our judgment, thèse 
patents, taken singly or together, do not embody or disclose the 
Bywater invention. We adopt the views of the court below as 
expressed in its opinion touching this branch of the défense, and 
we concur in its conclusion that none of the four above-named pat- 
ents are anticipatory of the invention of the patent in suit. 

This brings us to a considération of the British patent of 1881 
to James Booth. The case, we think, turns upon the question 
whether the Booth patent disclosed the Bywater invention. Now, 
it is a well-settled and familiar doctrine that an invention patented 
hère is not to be defeated by a prior foreign patent unless its de- 
scriptions or drawings contain or exhibit a substantial représenta- 
tion of the patented invention in such fuU, clear, and exact terms 
as to enable any person skilled in the art or science to which it ap- 
pertains, without the necessity of making experiments, to practice 
the invention. Seymour v. Ôsborne, 11 Wall. 516, 555; Oahill v. 
Brown, 3 Ban. & A. 580, 587, Fed. Cas. No. 2,291. 

Mr. Kobinson, in bis work on Patents (volume 1, § 329), discuss- 
ing the kindred défense of prior publication, states the rule thus: 

"The Invention described In the publication must be identical in ail respects 
with that whose novelty It contradicts. The sanie Idea of means, In the 
same stage of development, as that which the inventer of the later bas em- 
bodied, must be thereby communlcated to the public." 

Again, the same learned author (section 335), in treating of the 
défense of a prior patent, says: 

"So, when the inventer of the patented Invention bas Included in bis art 
or instrument some act or part, without perceivlng its significance, and thus. 
in patenting it, fails to specifically describe such part or act, although, if 
his Invention had been practically employed, such act or part might hâve 
become known to the public, bis patent does not place It in thelr reacb." 

Applying thèse principles hère, can it fairly be said that Booth's 
patent disclosed the Bywater invention, or brought it within the 
reach of the public? If any such disclosure was made, it must 
be found in the following cited clauses of Booth's spécifications. 
After stating that his invention relates "to means whereby a novel 
description of fabric is produced on that class of knitting ma- 
chinery known as the circular or French frame," Booth proceeds 
thus : 

"For this purpose I form the baclî of the fabric of the ordinary looping 
threads, using ordinary wool yarn for such purpose, and I form the face of 
the fabric on that part which has usually been considered the back. For 
this purpose, I employ worsted or long fibered yarn for the face, which is 
laid in between the needles In any desîred order; such face yarn being tied 
to the looping thread by the tie thread usually employed in the manufacture 
of fleecy baclied hosiery. The fabric, after removal from the machine, is 
subjected to the process known as 'fulling,' or 'felting,' whereby the baclî 
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or knltted portion of the fabrlc becomes consîderably shrunk, and tbe flbera 
thereof ' feltèd together, whllst the face yarn, belng laid in straight, and tled 
to the body or back at longer or shorter Intervais, is caused to project from 
the back or body of the fabrlc m the f orm of loops, thereby producing a very 
ornamental appearance." 

Booth's claim reads thus: 

"The manufacture of a novel description of fabric on that class of knlttlng 
machinery known as the circular or French frame, by employing woolen 
(felting) yarn for the body or back of the fabrlc, and longer flbered (unfelt- 
Ing) yarn for the top or face of the fabric, which Is made on that side usually 
considered the back, and afterwards fulllng or felting sucb fabrlc, substan- 
tlally as herein described." 

The foregoing is the entire information touching Booth's fabric 
contained in his patent. His drawings do not show the fabric 
either during the process of manufacture or in a flnished state. 
His patent makes no référence to Astrakhan or Astrakhan cloth. 
It contains no hint that his fabric is to hâve an Astrakhan like 
appearance. It gives no directions whereby a resemblance to 
Astrakhan cloth can be attained. It says nothing about a curly 
or wavy surface. It does not staté that his loops are to be matted 
and curled. On the contrary, his statement is that, by the process 
of fulling or felting, the back of the fabric "becomes consîderably 
shrunk," and the face yarn is caused to project "in the form of 
loops, thereby producing a very ornamental appearance." Evi- 
dently, the described loops thus produced are plain loops. The 
essential features of Astrakhan cloth are lacking. It is clear to 
us from the face of Booth's patent that the product therein de- 
scribed and thereby attained is something altogether différent 
from the fabric described and produced by Bywater in and by the 
patent in suit. 

The contrary conclusion, which the able judge of the court below 
reached, was based upon the effect which he felt constrained to 
give to the testimony of the défendants' professional expert, their 
foreman, and two knitters. We hâve examined that testimony 
with the utmost care, and we are obligea to say that, in our opinion, 
it does not justify a decree adverse to the patent in suit. This tes- 
timony strikes us as very meager. It consists of little more than 
the bare opinions of the witnesses that Booth's patent discloses the 
Bywater fabric. The witnesses really grive no reasons for their 
conclusions. No detailed analysis of Booth's spécifications is made 
by any of them. None of them prétend that any of the terms em- 
ployée in Booth's patent require explanation by an expert. No 
such elucidation is attempted by any of them. Thèse witnesses 
call the Booth fabric "Astrakhan cloth," and say that, by follow- 
ing the directions of Booth's patent, without more, Astrakhan cloth 
can be produced; and one of them states that he has done this. 
This is the whole substance of their testimony. Ought it to be 
controlling? We think not. Testifying in 1896, it was impossi- 
ble for thèse witnesses to divest their minds of their then knowl- 
edge respecting the Bywater fabric and the mode of its produc- 
tion, even if they had been unbiased. But what a willing witness 
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in 1896 might read into the Booth patent is no f air test. The trne 
question is, what did tliat patent disclose to tlie public in 1881? 
We are well satisfied that the expert testimony of the défendants' 
witnesses furnishes no safe aid in the solution of that question. 
The Booth patent speaks for itself, and its meaning is to be deter- 
mined by the court. 

The language of the Booth patent which we are called upon to 
consider is of easy compréhension. The following observations 
of the suprême court are hère pertinent: 

"The words used are not technical, elther as having a spécial sensé by com- 
mercial usage, nor as having a scientific meaning différent from their popu- 
lar meaning. They are the words of common speech, and, as such, their in- 
terprétation Is within the judiclal knowledge, and therefore matter of law." 
Marvel v. Merrltt, 116 U. S. 11, 12, 6 Sup. Ct. 207. 

In Norton v. Jensen, 1 G. G. A. 452, 49 Fed. 859, 864, the circuit 
court of appeals for the Ninth circuit well said : 

"If the reasons glven by the expert witness are deemed reasonable and 
satisfactory, the court may adopt them; but, If they are unsatisfactory, the 
court will discard the testimony, and act upon its own knowledge and judg- 
ment. It is always the duty of the courts to construe the patent by référ- 
ence to the language of the clalms and an examlnation of the spécifications 
and drawlngs aceompanying the same." 

In National Go. v. Belcher, 71 Fed. 876, 879, this court, speaking by 
Judge Butler, in refusing to give controlling eflect to the testi- 
mony of a compétent mechanic, who stated that, by following the 
directions of an earlier patent, he had made a device identical with 
the one in controversy, said: 

"If a valuable patent mlght be overthrown in this manner by the testi- 
mony of an expert, without careful inquiry into, and vlrtual démonstration 
of, its correctness, the rights of patentées would rest upon the testimony of 
such witnesses, rather than the judgment of the court." 

Hère the défendants' expert witnesses fall very far short of dem- 
onstrating the correctness of their testimony. They do nbt give 
any satisfactory reasons to suatain their statements. Virtually 
their testimony is the expression of mère opinions. But, convin- 
ced by our investigation that Booth's patent neither described By- 
water's fabric nor disclôsed to the public the means for its produc- 
tion, we must follow our own judgment. The decree of the circuit 
court ife reversed, and the cause is remanded to that court, with 
directions to enter a decree in favor of the complainant in the bill. 

BUTLEK, District Judge (dissenting). I am unable to unité in 
the conclusion above stated. Bassin g over the questions of aban- 
donment and prior use raised, and putting the case on the ground 
of anticipation by Booth's natent, I believe the decree of the cir- 
cuit court should be afiQrmed. It is not important that Booth 
does not call his fabric "Astrakhan cloth"; his method of manu- 
facture described, in my judgment, covers everything described by 
Bywater; and the expert witnesses called testify positively that 
the methods described in both patents are the same; that Booth's 
description if followed will produce Astrakhan cloth — one of them 
saying he tested it by experiment and proved this to be so. The 
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appellant has allowed this testimony to stand wîthout contradic- 
tion. It is not justifiable to say that the witness could net hâve 
made Astrakhan cloth by Booth's method at the date of Bywater'a 
patent though he may hâve done it in the light of subséquent 
knowledgre, in the absence of évidence tending to prove it. The 
question involved is one of fact which the circuit court, as its opin- 
ion shows, considered with unusual care; and its judgment Is enti- 
tled under the circumstances to much weight. 

Granting however that there is some différence in the two meth- 
ods, it ia not such, iç my judgment, as involves the exercise of inven- 
tion. 



WESTBEN ELECTRIC CO. v. STANDARD ELECTRIC CO. 

(Circuit Court of Appeals, Seventh Circuit. January 25, 1898.) 

No. 422. 

Patents— Interprétation and Infringement— Dynamo-Electric Machines. 
The Scribner and Warner patent, No. 496,449, for an Improvement in per- 
forated pole-piecea for dynamo-electrlc machines, If valid at ail, Is very 
narrowly llmlted by the prlor state of the art, as shown In the Hochhausen 
patent, No. 404,848, and others. And clalm 2, whlch Is for a machine "hav- 
Ing conséquent pôle pièces eut away or perforated on a Une coïncident with 
a plane passlng through the axis of the armature shaft, such perforations 
being symmetrical with regard to sald plane, whereby a unlform magnetlc 
field is produced, regardless of the direction of rotation of the armature," 
is not lnfrlng;ed by machines made under the Loverldge patent. No. 500,403. 
81 Fed. 192, afflrmed. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Hlinois. 

Henry A. Seymour, George P. Barton, and Charles A. Brçwn, for 
appellant. 

Francis W. Parker and Donald M. Carter, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge. The ruling of the circuit court in this 
case was that the second claim of letters patent of the United Statea 
No. 496,449, issued May 2, 1893, on the application of Charles E. 
Scribner and Earnest P. Warner, to the Western Electric Company, 
as assignée, is so far limited by the prior art as not to be infringed 
by devices made by the Standard Electric Company in conformity 
with letters patent No. 500,403, issued June 27, 1893, to P. H. Lover- 
idge. The opinion delivered (81 Fed. 192), it is conceded, displays 
"an appréciation of the points at issue," intricate as in some respects 
they hâve been made to appear, but is criticized beeause its review 
of the prior art is conflned to the patent of Hochhausen, No. 404,848, 
which it is said, is without signiflcance, bëcause it is for an electric 
machine which has no pole-pieces. But that objection was consid- 
ered, and, as we think, suflaciently answered, in the opinion, and, with- 
out going again into the détails of the subject, we deem it enough to 
déclare; our concurrence in the views of the circuit court concerning 
that patent. A further examination into the prior art, perliaps, 
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might baTe strengthened, but could not hâve changed, tbe conclusion, 
ïhe two claims of the patent in suit are closely related, the one 
being for a process, and the other for a product or resuit of the em- 
ployment of the process upon the pole-pieces of an electric machine; 
and it is évident, upon the face of the patent, that neither claim em- 
bodies a pioneer discovery, and, if invention is shown, it is of a very 
narrow scope. The spécification describes, in gênerai terms, a pro- 
cess for discovering variations or lack of uniformity in the lines of 
force eut by the coils of the armature of an electric dynamo when 
the résistance in the circuit is gradually eut out or shunted, and the 
brushes rotated, meanwhile, f rom the maximum to the minimum point 
of commutation. In the claim it is called : 

"The method of creating a uniform field for the short-clrculted portion of the 
armature coils of a dynamo, whlch consista In shuntlng the brushes from the 
maximum to the minimum, varylng the résistance In the circuit as the said 
brushes are shifted, and maintaining during said shlfting freedom from spark- 
Ing at the commutator by shlfting the brushes slightly from the position that 
they would occupy if the field were uniform, in order to détermine the amount 
and character of the variation in the distribution of the magnetic lines of force, 
and then perforatlng the pole-pieces to the degree thus found to be necessary, 
substantially as descrlbed." 

It will be pbserved that neither in the claim nor spécification is 
there disclosed any means or method of determining différent de- 
grees of irregularity of force, discovered by the expérimental move- 
ments of the brushes between the maximum and minimum points of 
commutation; and in this respect the process of this patent diflers, 
apparently to its disodvantage, from the process shown in the earlier 
patents, Nos. 402,200 and 410,656, granted to J. G. Statter, in which 
a volt meter is used to obtain from the différent positions of the 
brushes "relative indications of the electro-magnetic force of the cur- 
rent (which are also relative indications of the résultant magnetic 
intensity produced by the mutual action upon each other of the field 
magnets and the armature) flowing through the coils." If the process 
of Scribuer and Warner vîifïers otherwise essentially from the process 
of Statter, it is not perceived, and whether there are other différ- 
ences it is not important for the présent purpose to inquire. Référ- 
ence is made in the spécification of the patent in suit to the flrst pat- 
ent of Statter, in which, though the process is explained, the claims 
are for a dynamo-electric machine or motor having one or more pole- 
pieces ctit away or incised, to neutralize irregularities of force to pre- 
vent sparking as the brushes are shifted; but it is pointed out that 
the pole-pieces there shown are salient, and. consequently, the arma- 
ture can be rotated only in one direction, "since when the pôles are 
incised for rotation in one direction the lines Of force will not be 
properly distributed for rotation of the armature in the opposite direc- 
tion." The spécial and characteristic advahtage claimed for the 
dynamo of the patent is that its armature rotâtes in either direction, 
with no necessity for other change except the obviously expédient 
îf not necessary one of making the brushes réversible. This is dem- 
onstrated by the statement in the spécification that "our invention 
consists in producing, in the field, lines of force unif ormly distributed 
as to geneyating or current producing effect throughout the arc or 
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segment traversed by the coils trf the armature opposite the faces of 
the différent pole-pieces, wliereby the machine is made capable of 
running in either direction." The claim is for "a dynamo-electric ma- 
chine having conséquent pole-pieces eut away or perforated on a line 
coïncident with a plane passing through the axis of the armature 
shaft, such perforations being symmetrical with regard to said plane, 
whereby a uniform magnetic fleld is produced, regardless of the direc- 
tion of the rotation of the armature, substantially as described." It 
appears from the flle wrapper that a claim in the same terms as this, 
except that it contained the words "at the center" immediately after 
the word "perforated," and did not contain the clause, "such perfor- 
ations being symmetrical with regard to said plane," was rejected 
as containing nothing patentable over the références Statter, No. 
402,200, and Hochhausen, No. 404,848. Those patents show ample 
knowledge of the irregularities in the fleld of force, and of the dis- 
tortion of the lines of force due to armature reaction, to which im- 
perfect short-circuiting and the conséquent sparking or burning 
are attributable, and also sihow the method, not essentially uniike 
that of the patent in suit, and applicable equally to salient and con- 
séquent pole-pieces, of making the lield of force uniform. With a 
knowledge of the earlier patents in the art it could not be invention 
to produce Uniformity in the fleld of force of a conséquent pole-piece 
or pièces, and it is difiEicult to believe that it was not évident from 
the beginning that, in a pole-piece of ordinary form, the boring or 
cutting requisite for that purpose must be at or near the center, and, 
once the advisability of rotation in either direction was thought of, 
it must likewise hâve been manifest that symmetry of construction 
was essential, and that to accomplish the end it was only necessary 
that the pole-pieces be eut away or perforated symmetrically, and to 
the proper extent, "on a line codncident with a plane, passing through 
the axis of the armature shaft." To what extent the cutting or bor- 
ing must go seems to be a matter of experiment in each case. The 
spécification says that "every dynamo must hâve its pole-pieces spe- 
cially constructed and adjusted, as no two dynamos contain the same 
character of iron with respect to magnetism." The one expert, on 
whose testimony the appellant relied, made repeated statementa to 
the same effect. For instance, in his examination in chief, he said: 

"This opération requires the exercise of caution and good jndgment, because, 
to produce the deslred resuit, the exact amount of métal necessary to the uni- 
form distribution jdî the lines of force must be eut away, and one-half of such 
amount must be taken from each side of a line that is coïncident with a plane 
passing through the axis of the armature shaft, in order that the dynamo shall 
run sparljless and maintain a steady current, which under ail conditions of 
lôad, or when operated In either direction, shall always be the same in amount" 

On cross-examination, after a similar statement, he said: 

"In other words, there Is just a correct amount of métal to be removed, and 
a correct disposition of that métal remaining, which will produce a uniform 
field, and any variation therefrom produces nonuniformity." 

When asked whether the séparation of the upper or north pôles 
of the machine shown in figure 10 of the Houston patent. No. 258,648, 
tends to make the ûdd more uniform than it would be if the pôles 
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were not separated, he answered that that "couM be determined only 
by expérimental tests." 

The proposition announced in Thomson-Houston Electric C5o. v. 
Western Electric Co., 34 U. S, App. 186, 256, 16 C. C. A. 642, and 
70 Ped. 69, that, "when such tests are necessary to distinguish one 
device from another, it is manifestly an impracticable, not to say dan- 
gerous, proposition that the making or using of either under a given 
patent may be declarèd to be an infringement of a différent patent 
upon the other," would seem to apply with equal or greater force 
hère. But, that aside, it is clear that the earlier electric machines, 
of which patents No. 184,966, to Holcombe; No. 233,047, to Thom- 
son; No. 258,648, No. 272,256, and No. 286,612, to Houston; No. 330,- 
836, to Johnson; No. 332,682, to F. G. Waterhouse; No. 335,998, to 
Pisher; and No. 389,029, to A. G-. Waterhouse, — are examples, in 
which the pole-pieces were eut away or perforated or entirely severed 
at or near the line of the plane of the axis of the armature shaft, 
were or were not anticipations of the patent in suit according to the 
resuit of expérimental tests, and, such tests not having been made, 
it remains a question of reasoning or conjecture, in the light of the 
évidence, whether yie particular construction shown in any of the 
prior derices was such as to produce, or to tend in a substantial de- 
gree to produce, the desdred uniformity in the fleld of force. It is 
not enough to exclude those patents from considération to say that 
the incisions or perforations or séparations of the parts of the pôle 
pièces were intended, or were described as intended, for some other 
purpose than to produce a uniform field, as, for tastance, for the pur- 
pose of ventilating the machine. Ventilation was necessary only 
to prevent or to restrict the conséquences of sparking, which results 
from irregularities in the field of force; and in the light of the learur 
ing contributed by the experts it seems probable, if, indeed, not cer- 
tain, that the bénéficiai effect accomplished was more the resuit of 
deoreased irregularities in the fleld of force than it was of the ventila- 
tion, whether the patentées so understood or not. It was common 
knowledge that the distribution of the lines of force depended largely 
upon the form of construction or distribution of métal in the pole- 
pieces, whether salient or conséquent ; and that the reason why this 
was so was also well understood, if not otherwise proved, is demon- 
strated by the patents to Statter and Hoehhausen. It is therefore 
not to be believed that when other and earlier patentées constructed 
electric generators or motors with pole-pieces incised, severed, or 
perforated at or near the center, or elsewhere, they did not know that 
the incision or other particular change of form given to the pole- 
piece would hâve a certain and deflnite effect upon the working of 
the dynamo, and whether they knew just what the effect would be, 
or why it would resuit, is immaterial. It was an inévitable resuit, 
and not merely an accidentai phenomenon, like the formation of fat 
acid in Perkins' steam cylinder, which in Tilghman v. Proctor, 102 
D. S. 107, 111, was declarèd to be of no conséquence. Whatever 
others had done in the way of shaping pole-pieces, and whatever 
the effect upon the field of force of what was so done, before the 
patent to Scribner and Warner, the appellee had the right to do 
84 F.— 42 
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after the issue of that patent; and unless done by tie process of 
that patent, which for the purpose of this statement is assumed to 
be valid, the machine produced could not be deemed to infringe the 
second claim in question, though shown by expérimental tests to 
hâve pole-pieces with a uniform fleld of force. It is beyond doubt 
that the particular construction or adjustment of material used in 
the construction of the pole-pieces of the earlier patents had a direct 
effect upon the distribution and regularity of the lines of force, and 
the necessary inference is that in the machines which had, as most 
of them did hâve, incisions, perforations, or séparations located at 
or near the center of the pole-pieces, and symmetrical, or nearly sym- 
metrical, with référence to a line ooincident with a plane passing 
through the axis of the armature shaft, the fields of force were 
thereby made in some degree more uniform, and that any one skilled 
in the art would hâve so understood before the patent in suit was 
grajttted or its contents made public. As already explained, it was 
well known in the art that sparking and like irregularities in the 
action of electric dynamos were due to unequal distribution and to 
distortion of the lines of electric force eut by the moving ooils of 
the armature, and it was known, too, that the amount of distortion 
or irregularity of distribution of the lines depended, other things be- 
ing equal, upon the form and proportion of parts of the pole-pieces. 
It was therefore open to every one to make his pole-pieces in any 
possible form for the purpose of producing a uniform field. There 
were known methods of overcoming the conséquences of an irregu- 
lar field, such as automatically variable brushes, an air blast at the 
point of the brushes to blow ont the spark, and dividing the commu- 
tatpr.into numerous segments, and Connecting therewith correspond- 
ingly small coils of wire around the armature; but, to produce uni- 
f ormity of the fleld, there was, as it was well understood, no way 
except to obtain the best adjustment of métal in the pole-pieces, and 
the accomplishment and détermination of that resuit, if the state- 
ments quoted from the patent and from the testimony of the appel- 
lant's expert be accepted, depended and must continue to dépend 
largely on expérimental tests. A process for accomplishing the end 
might weU be the subject of a patent, and possibly the discovery of 
an exact form of construction, possessing a distinct advantage over 
other forms, might also be protected bv a patent (Caverly's Adm'r v. 
Deere & Co., 24 U. S. App. 617, 631, 13 C. C. A. 452, and 66 Fed. 305) ; 
but it is impossible, in view of the prior art, ta concède to the appel- 
lant a monopoly of the right to produce a uniform fleld in a consé- 
quent pole-piece, by giving it a symmetrical sliape of the character 
stated, in order that there may be' rotation of the armature in either 
direction. If the patent covers a pole-pieee so incised or perforated 
as to hâve a uniform fleld, it covers one so shaped in the flrst in- 
stance, without boring or cutting, as to hâve a uniform field. That 
the deviee is not new, merely beoause rotation in either direction is 
made possible, is clear, beoause such rotation is shown in aeveral of 
the prior patents already mentioned. 

That the decree below should be afiSrmed we hâve no doubt, and it 
is so ordered. 
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PAIiîiIER PNETUMATIC TIRE CO. T. LOZIER, 

(Circuit Court, N. D. Ohlo, B. D. January 12, 1897.) 

No. 5,404. 

1. Intbepbrino Patents— Eqttitt Suit. 

In a suit In equity, under Rev. St. § 49'18, for relief agalnst an Interfering 
patent, tlie better opinion Is that no issue is involved, otlier tban Uiat o£ 
prlorily of invention as between ttie interfering patentées. 

2. 8ame— Opinions oï" Patbnt Office— Conclcsivenebs. 

The opinions or conclusions of the patent office in Interférence proceedlngs 
npon the construction of the language used in the claims, or as to the scope 
and meaning of earlier patents, does not operate as an estoppel upon the 
applicant, except in cases where he is required to abandon some part of 
his claim, or accept altérations narrowlng their scope. 
8. Same— Product Patents. 

The rule that slmllarities and différences in a machine or process do not 
dépend on mère names of thlngs, words used to describe them, or immate- 
rial matters by which they may be distjnguished, applies also to a patented 
product 
4. Same — Impbovbd Pabrics. 

The Huss patent, No. 539,224, for "a new and useful Improvement in 
fabrics" (being fabrics made and used mainly for bicycle tires), hdd, on the 
CTldence In an interférence proceeding under Rev. St. § 4918, to be prlor. 
In point of invention and réduction to practlce, over the Palmer patent, 
No. 493,220, for the same Invention. 

This was a suit in equity by the Palmer Pneumatic Tire Company 
against Henry A. Lozier to détermine a question of interférence be- 
tween certain patents, both covering "a new and useful improvement 
in fabrics." 

E. L. Thurston and Dyrenfortli & Dyrenforth, for complainant 
Gilbert & Hills and William A- Eedding, for respondent. 

LURTON, Circuit Judge. This is a bill flled under section 4918 
of the Revised Statutes. That section provides that: 

"Whenever there are Interfering patents, any person interested in any one 
of them, or In the worklng of the invention claimed under elther of them, may 
bave relief against «the Interfering patentée, and ail parties interested under 
him, by suit in equity against the owners of the interfering patent; and the 
court, on notice to the adverse parties, and other due proceedings had accord- 
ing to the course of equity, may ad judge and déclare elther of the patents 
void in whole or in part, or Inoperative, or invalid In any partlcular part of 
the United Statee, accordlng to the interest of the parties in the patent or 
Invention patented. But no suoh judgment or adjudication shall affect the 
right of any person except the parties to the suit and those deriving title under 
them subséquent to the renditlon of such judgment." 

The complainant company is the assignée of patent No. 493,220, 
issued Mareh 7, 1893, to John P. Palmer, for "a new and ugeful im- 
provement in fabrics." The défendant is the assignée of patent No. 
539,224, issued May 14, 1895, to Eoudolph W. Huss, for «a new and 
useful improvement in fabrics." The only claims of the Huss pat- 
ent are literal copies of the three first claims of the Palmer patent 
The Huss patent was issued upon an application flled October 9, 
1893, or seven months after the Palmer patent had issued. The spéci- 
fications of the Huss application were also, for the most part, but 
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a Verbatim copy of the spécifications of the Palmer patent; the prin- 
cipal différence between them being as to the method, described, of 
producing the labric covered by the claims. This similarity of ap- 
plication, spécification, and claims was confessedly resorted to by 
the solicitors for Huss to insure an interférence issue with the Pal- 
mer patent. This object was attained, and on the 20th of October, 
1893, an interférence was declared between the Huss application and 
the complainant Palmer's patent. The subject-matter of this inter- 
férence, as deflned by the commissioner of patents, was declared to 
be "a fabric made of elastic and impervious material, such as rub- 
ber, having imbedded within the surface, threads, substantially eut 
of contact with each other." Preliminary statements were filed by 
each of the parties to this interférence, and voluminous proofs sub- 
mitted, and the questions at issue aggressively contested. March 4, 
1895, the examiner of interférences rendered a décision awarding 
priority of invention to Huss, and fliled a written opinion giving his 
reasons for this conclusion. From this décision an appeal was prayed 
to the board of examiners, but through some mishap the appeal fee 
was not paid within the time allowed for appeal, whereupon the ap- 
plication of Huss, under the rules of the patent office, was sent 
back to the primary examiner, who at once issued the patent. Though 
the commissioner of patents subsequ'ently accepted the appeal fee, 
there was no way to recall the patent so that the appeal might be 
prosecuted. This bill was thereupon filed, under the provisions of 
the statute, to further contest the matter of priority. 

This bill présents no other issue than that of priority. It charges 
that the patents are interfering patents, and that they are for sub- 
stantially the same improvement. The answer concèdes this to be 
the case, and neither bill or answer so much as suggests that the 
subject-matter of the patents is not patentable for any reasoa Nei- 
ther does the bill assail the Huss patent as void or voidable for any 
reason other than that Palmer was the flrst inventer, and had prop- 
erly received the only valid patent. But, aside from this state of 
the pleadings, the better opinion seems to be that a proceeding under 
section 4918 involves no other question than that of priority between 
interfering patents. Sawyer v. Massey, 25 Fed. 144; Pentlarge v. 
Pentlarge, 19 Fed. 817; Lockwood v. Cleveland, 20 Fed. 164; Ameri- 
can Clay-Bird Co. v. Ligowski Clay-Pigeon Co., 31 Fed. 466 ; Electrical 
Accumulator Co. v. Brush Electric Co., 44 Fed. 602-608. The last 
two cases cited were decided in this circuit, — one by Judge Sage, and 
the other by Judge (now Justice) Brown. In Foster v. Lindsay, Fed. 
Cas. No. 4,976, a contrary view was announced by Judge Treat. That 
case bas been considered in each of the âve cases we hâve cited, and 
repudiated as an unsound construction of the statute. The proceed- 
ing permitted by section 4915, where a patent has been refused, nec- 
essarily involves patentability, and every other reason for which a 
patent might be refused. The construction of that section in Hill 
V. Wooster, 132 U. S. 093, 10 Sup. Ct. 228, and by other cases cited 
by counsel, seems to hâve no proper application to such a bill as that 
now under considération. Entertaining this view of the scope of a 
bill under section 4918, I shall not consider the questions argued 
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by counsel for complainant wMch go to the invalidity of the Huss 
patent for want of a sufflcient description of a process by which the 
fiber covered by his claims may be produced, or to the patentability 
of the fabric described by his claims and spécifications. 

In approaching the question of priority of invention, it is essential 
that a clear understanding shall be had of what it is that both Pal- 
mer and Huss claim to hâve invented. This involves, collaterally, 
the utility of the material, and the object each had in YÏe-w in the 
expérimenta they each rely upon as évidence of first conception and 
production. The fiber v?hich is the subject of this controversy is 
primarily and chiefly useful in the construction of the tires of bicy- 
cles, and is well described by the interférence issue framed by the 
commissioner of patents. That issue may be profitably restated. It 
was in thèse words: 

"A fabric made of elastic and impervious material, siich as rubber, havlng 
Imbedded wltbln the surface, threads, substantially out of contact with each 
other." 

The interfering claims of each patent are in identical words, and are 
as follows: 

"(1) A fabric made of elastic and impervious material, such as rubber, hav- 
lng imbedded within the surface, threads, substantially out of contact with 
each other, substantially as described. (2) A fabric made of elastic and im- 
pervious material, having imbedded and vulcanlzed therein substontially par- 
allel fibrous threads, substantially as described. (3) A fabric made of vulcan- 
lzed, elastic, and Impervious material, having embedded and vulcanlzed therein 
eubstantially parallel fibrous and nonextensible threads, substantially as de- 
Bcribed." 

Both Palmer and Huss were poor men, working for others upon 
meager salaries. Neither knew anything of the rubber business, 
and neither had been engaged in the making of bicycles. Both 
were experts in the use, and familiar with the structure and mechan- 
ism, of such machines. Both knew of the defects in the original 
f orm and structure of bicycle tires, and each, before the date of 
conception of the présent invention, had given much thought to the 
improvement of tires, and each had theretofore either obtained or 
applied for patents covering improvements upon pneumatic tires. 
The particular attention of both had been especially directed to 
strengthening the cover protecting the air tube on the tires of bi- 
cycles against punctures, which, while not adding to the weight, 
would increase resilience and avoid vibration as much as possible 
when passing over obstacles in its path. It was conceived that it 
was désirable to avoid any prolonged dépression of the tire caused by 
such obstructions, by producing a tire which would yield readily at 
the point of immédiate contact with such obstacles. If the cover 
was so constructed as to be strengthened against latéral extension 
or expansion, and yet easily extensible longitudinally, it was con- 
ceived that resilience would be increased, and vibration of the wheel 
diminished, in passing over an obstruction. This condition, it was 
believed, would resuit if the fabric used in the construction of such 
tires could be made substantially nonstretching in one direction, 
while capable of considérable elasticity in another. It was old, in 
the rubber art, to incorporate a woven or braided fabric in sheets 
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or tubes of rubber. The oldest form of produoing a rubber cloth. or 
fabric was to dissolve pure rubber in a suitable solveiit, forming a 
paste, which was spread over a clotli fabric witb a knife or brusb; 
tbe solution of rubber being forced by pressure, either cold or bot, 
applied by means of rollers, into the meshes of the cloth, which 
formed a coating on the side to which it was applied. Many old 
patents bave been exhibited to show, not only the state of the art 
before their issuance, but the improvements which were coveréd 
by thèse patents. The most notable of thèse are the Newall patent, 
of 1861, for the manufacture of elastic cloth; the Bickford, originally 
issued in 1850, for a process of rolling rubber cloth; the Coles, 
Jacques & Fanshaw patent, of 1864, and Mayall patent, of 1869, both 
being for improvements in the manufacture of rubber hose. This 
old art was well known to both Palmer and Huss, and both make 
références to old methods of production, and to the defects in the 
old fabrics which it was their object to obviate. This part of their 
respective applications and spécifications is an important part of 
every patent, as a statement of the object of the inventor, and the 
novelty and utility of his invention. That an invention shall be 
novel is not enough. It must hâve some utility, — must be capable 
of being put to some useful and practical purpose. It was there- 
fore proper that thèse rival inventors should not only distinguish 
their invention from that which was old and well known, or the 
subject-matter of other patents, but should show to what useful end 
their discovery, invention, or manufacture might be put. Thus, 
the object thev had in view in eliminating something which was ob- 
jectionable in that which was old and well known, in order that new 
and useful results might be produced, fumishes a key by which the 
claims of an inventor may be read for the purpose of understanding 
their meaning, and ascertaining that which ia material and vital, 
and distinguishing that which is merely model or immateriai. From 
the évidence of each of thèse inventors, and from the spécifications 
of their respective patents, it is obvious that each was working upon 
precisely the same line. Each desired to get an elastic and im- 
pervious cloth, which should contain no interwoven or interlaced 
threads, and yet should bave both strength and elasticity. The rea- 
son for this is found in the defects known touching the old form 
of rubber fabrics. and in the new and wide use of such fabrics re- 
sulting from the popularity of the bicycle. The elastic and imper- 
vious fabrics theretofore employed in the manufacture of tires, belt- 
ing, and hose had incorporated therein or united therewith a woven 
or braided textile fabric, of linen, cotton, or other material. This 
contact of interwoven threads at point of crossing resulted in a 
sawing or cutting of the threads, one against the other, resulting 
finally in the severance of threads and the weakening of the fabric, 
when subjected, as in the case of belting and bicycle tires, to rapid 
and continuous vibration. To avoid this sawing and cutting action 
of interwoven threads is stated by each to be the primary object to 
be attained by producing a fabric in which the substantial paral- 
lelism of the threads is preserved, and ail cutting and sawing at 
crossing points avoided. Both therefore state that the primary ob- 
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ject of tàeir inventions was to produce a fabric "wMch. Bhall be made 
up of flexible threads, whicb are not interwoven, but are held to- 
getber by tbe rubber or équivalent material employed therewith." 
By baving the threada of such a fabric lie parallel to eacb otber, this 
objectionable sawing action of the threads, one upon another, was 
avoided. The second object stated by each was to get a fabric 
which would be substantially nonstretchable in one direction, and 
capable of stretching in another. This object is also clearly ob- 
tained by having the threads parallel to each other. 

Having in mind the object which each of thèse inventors had in 
view, we corne to the considération of what each did in order to ob- 
tain the desired fabric. Hère we are at once struck with the strik- 
ing similarity of the methods employed, and of the fabrics flrst 
produced. The flrst actual réduction to practice of a conception 
touching the desired fabric was made by Huss. This was in March, 
1892. What Huss then did was this: Obtaining access to the 
factory of the Chicago Rubber Works, he caused a layer of linen 
threads to be closely wound around a tube having a diameter of 3| 
inches and a length of 25 feet. Thèse threads were laid on this tube 
smoothly, and in close latéral contact with each other. He then 
spread over this layer of threads a heavy coating of rubber in solu- 
tion. Upon this was then placed a thin sheet of unvulcanized rub- 
ber, which was rolled down upon the threads so covered with rubber 
in solution with a heavy iron hand roller, such as used in rubber 
factories for that pui-pose. The effect of this opération was to 
imbed the threads, to à certain extent, in the solvent rubber, and 
to cause a uniting of the threads in the solvent rubber and the rub- 
ber sheet. This fabric was then split across the threads, and length- 
wise with the tube, and removed therefrom. The resuit was a sheet 
of unvulcanized rubber, to which a layer of threads was united, 
which ran transversely across the sheet. In length and width, it 
was adapted to be eut into two strips suitable for bicycle tires. One 
of those strips was thereupon placed around an iron ring or core, 
after which a strip of linen, having wood imbedded in its edges, Was 
placed on the outer periphery of the core, in order to flU up the mold 
properly into which the coré or ring was placed. The mold was then 
taken to a heated hydraulic press, and subjected to a high pressure, in 
which it remained until the rubber was vulcanized. The resuit of the 
entire opération was to incorporate the threads and rubber sheet into 
one mass, the rubber being f orced between the threads in such way as 
to almost completely immerse them in the rubber. This fabric was at 
once used in the construction of several bicycle tires, which proved, 
after use, to possess every advantage which it was the object of the 
invention to secure. Palmer's réduction to practice was later. In 
July or August, 1892, he obtained access to certain rubber works at 
Akron, Ohio. What he did was this: He took a thin sheet of un- 
vulcanized rubber, Upon this he placed linen threads after they had 
been immersed in a solution of pure rubber. Thèse threads were laid 
parallel to each other, and separated by a space about equal to the 
diameter of each thread. Another coating of the rubber solution was 
put on, and allowed to dry. Thèse threads were rolled with an ordi- 
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nary hand roller, just as had been donc by Huss. Tlie further opéra- 
tion is thasdescribed by Mr. Palmer: 

"After the whole had dried, the threads were roUed down with an ordlnary 
iron hand roller, to Insure close adhésion. After this was done, another coat 
of solution was applied with a brush, and, I think, a third one. After the 
whole had drled, the pièce of rubber, wltb the threads adhering to it, in length 
about twelve feet and In wl4th about seven inches, was divided, longitudinally 
of the threads, in the middle, leaving each strip about three and one-half inches 
wide by twelve feet in length. An ordinary unvulcanlzed air tube was placed 
upon a straight, round mandrel, and the two strips of fabric or material I 
hâve mentioned wound thereon spirally; the threads In one strip running at 
an angle opposite to the threads in the other, as shown in Fig. 2 of my pat- 
ent 489,714; the whole being roUed with the small iron roller, to secure close 
adhésion between the several layers. Upon the last layer of thread was super- 
Imposed à layer of rubber, the same being roUed down as before. The tube 
was then eut to a proper length (about six feet nlne inches), an airtight joint 
made in the inner tube, and a joint made in Ihe threads by intermingling the 
opposing ends; they having been freed from the solution for the purpose. The 
joint was then covered with a pièce of sheet rubber corresponding in thiekness 
with the last layer applied to the tube, and the tire placed upon a ring-shaped 
mandrel of a section shown in Fig. 3 of my patent No. 489,714, wrapped thereon 
by a spiral winding of muslin, and then vulcamzed." 

The covers thus made were used upon bicycles, and fotind to satis- 
factorily answer the conditions required, and the objecta sought to be 
attained by Palmer. 

It is not at ail disputed that Huss' réduction to practice antedated 
that of Palmer. The contention is that Palmer flrst conceived the in- 
vention, made a drawing, and disclosed it to others in February or 
March, 1891, though he did not produce the fabric until July or Au- 
gust, 1892. This issue was the one to which the évidence was chiefly 
directed on the interférence trial, and upon which the décision was 
adverse to Palmer. Palmer produces a drawing dated March 21, 1891, 
signed by him, and witnessed by H. J. Hughes and Milton MiU. This 
exhibit does not show the distinctive idea of a fabric having threads 
parallel to^ each other. Upon the Contrary, it shows, in the most une- 
quivocal way, a sectional view of a tire in which the threads are woven 
or braided. Palmer's explanation of this drawing and of the then 
State of his mind is not at ail satisfactory, and the évidence of the 
witnesse^ who signed it is equally unconvincing. Whatever idea Pal- 
mer then had in his mind of a rubber sheet in which should be incor- 
porated threads out of contact with each other, and substantially par- 
allel, was evidently a dim intellectual notion, which had taken no 
form, and was abandoned, as shown by his drawing, in favor of a 
woven or braided fabric incorporated in, or united with, rubber sheets. 
His alleged conception of the advantages of threads parallel with one 
another found no expression in his drawing, which clearly shows a 
woven or braided fabric united with the rubber sheets. The sawing 
action of crossing threads was not guarded against. Neither was 
it possible, if his drawing is évidence of the then state of his mind, to 
see bow, from a woven or braided envelope for his inner tube, he was 
ta get a fabric nonextensible in one direction, and stretchable in an- 
other. I entirely agrée with the opinion of the patent ot&ce that Pal- 
mer has failed to produce such évidence of conception earlier than 
his réduction to practice as to justify a holding that his invention 
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should be carried back to a date antécédent to tke actual production 
of the fabric in question. 

But it is said that Huss is not entitled to priority of invention unless 
the fabric wliicli he made in Mareii, 1892, is identical with the fabric 
described and claimed by the Palmer patent, and that as the question 
of priority dépends upon Huss' earlier réduction to practice, the ques- 
tion of identity of the fabric first made by him with tliat described 
and claimed in the Palmer patent is pertinent. The question thus 
presented must turn primarily upon the proper meaning and reasoha- 
ble limitation of the claims of the Palmer patent. For the Palmer 
patent, it bas been most strenuously urged that the flrst claim covers 
an unvuleanized fabric, elastic and impervious, "having imbedded 
within the surface threads substantially ont of contact with each 
other, as described," and that the second and third claims coTer the 
same fabric vulcanized. It is urged that complète and entire imbed- 
ment of the threads within the surface of the rubber sheet is essential 
to constitute the fabric described by thèse claims. The first three 
claims of the Palmer patent were rejected by the primary examiner 
upon a référence to the Mayall patent of Aprill3, 1869, Crone patent 
of June 4, 1882, and the Jones patent of August 28, 1883. Upon 
an appeaJ to the board of examinera this action was reversed, and 
those claims allowed, upon the ground that the Orone and Jones 
patents were not for an elastic and impervious material, but for a 
fabric of paper, and that the Mayall fabric did not hâve threads 
"imbedded within the surface," "or imbedded and vulcanized within 
the material," as called for by the flrst three claims of the Palmer 
application. It is now urged that this ruling of the patent office 
opérâtes as a construction and limitation of the claims in question, 
and limits the Palmer patent to a fabric in which parallel threads 
are completely buried or immersed within the surface of a single 
sheet of elastic and impervious material. We cannot accept the 
opinion of the patent oflfice as to the légal construction of the claims 
allowed Palmer as a conclusive détermination of their scope. Thèse 
claims had been rejected because the examiner regarded thèse earlier 
patents as covering the same invention. The board of examiners did 
not agrée with this conclusion, and distinguished the claims in ques- 
tion from those of the patents supposed to interfère. The question 
involved was a mixed question of law and fact, and is one for judi- 
cial détermination. Andrews v. Hovey, 124 U. S. 694, 717, 718, 8 
Sup. et. 676. It is not a case where an applicant was compelled, as 
a condition to receiving a patent, to abandon claims, or make chan- 
ges operating to narroW their scope. There is no estoppel growing 
eut of the opinion entertained by the patent office as to the légal 
effect of the language emploved by applicants, either in their spéci- 
fication or claims, nor as to the scope and meaning of earlier pat- 
ents. It is undoubtedly the duty of the patent office to allow or 
disallow applications, as it may deem the matter patentable or not, 
and for this purpose to inquire into the state of the art, and com- 
pare with patents supposed to interfère. But we are not aware that 
the conclusions of the patent office operate as an estoppel upon the 
patentées, except in cases where the applicant is required to aban- 
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don soïne part of his claims, or accept altérations narrowing their 
scope. Neither are the courts any more concluded by a construction 
of the claim presented bv a patentée which removes a supposed 
conflict with an existing patent, than they would be by an inter- 
prétation of a patent whereby it was distinguislied from the old art. 
That some claim bas been rejected, or tbat some amendaient bas 
been accepted, whicb was imposed as a condition to tbe allowance 
of a claim, is essential to au estoppel on a patentée. Morgan En- 
velope Co. v. Albany Perforated Wrapping Paper Co., 152 U. S. 429, 
14 Sup. et. 627; Leggett v. Avery, 101 U. S. 256; Thomas v. Spring 
Co., 23 0. C. A. 211, 77 Fed. 420. The mère opinion of one of the 
boards of the patent ofQce upon a supposed interférence is no more 
an estoppel upon the patentée or the public than would be the opin- 
ion of the same boai;d as to the meaning of claims as they were af- 
fected by the prier art. In neither ca«e would the courts be con- 
cluded from giving to the language of both claims and spécifications 
their true and proper meaning under ordinary rules for the inter- 
prétation of such contracte. 

Was the fabric produced by Huss in March, 1892, the fabric de- 
scribed by the identical claims of both patents? In answering this, 
it is proper to bear in mind that thèse claims are not for a process, 
nor for a design, but for a fabric. There may be many ways for 
producing the fabric, and it is immaterial as to the metliod, provided 
the resuit is the manufacture or article described and protected by 
the patent. We haTe aiready seen that the object of both patents 
was the same. Both had in mind a fabric primarily useful in bi- 
cycle tires, — a fabric which should take the place of the canras and 
rubber fabric theretofore used in such tires. What each wished 
was a fabric which should be substantially nonstretchable in one 
direction, and capable of stretching in another. The material con- 
ditions of such a fabric are ail found in that made by Huss in March, 
1892. The threads were united, and, to a degree, imbedded in an 
unvulcanized sheet of rubber. They were so far incorporated wîth 
the rubber, as a resuit of the application of rubber in solution, and 
pressure applied by hand, as that the threads were securely held in 
position parallel to each other. The fabric thus produced was soft 
and tackey, and, so far as the évidence shows, unflt for any partic- 
ular use until after vulcanization. But this is also true of the fabric 
described by Palmer's flrst claim. Vulcanization further imbedded 
the layer of threads, hardened the fabric, and retained it in the 
form given to it before vulcanization, still leaving it résilient. Both 
before and after vulcanization the parallel position of the threads, 
whether laterallv in contact or not, prevented the sawing or cut- 
ting incident to the incorporation of a woven or braided fabric with 
a sheet of rubber. It is now sought to differentiate the fabric thus 
produced by Huss from that described by the claims of the Palmer 
patent. To do this, great stress is laid upon the degree of imbed- 
ment of the threads in the unvulcanized fabric of the flrst claim. 
This contention is a very narrow one. So far as it is rested upon 
the interprétation placed on Palmer's claims by the board of ex- 
aminers when considering the référence to the Mayall patent, it is 
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not to be sustained upon the theory tliat such interprétation consti- 
tutes a limitation. This question I hâve already dealt with. Tliere 
were quite a number of much. more material différences between tlie 
Palmer fabric and tbat described in tlie Mayall patent. Palmer's 
first fabric did not differ in any substantial particular from that 
first made by Huss. Neither used calender rolls to imbed tlie par- 
allel threads in the sheet of unvulcanized rubber. Both. used a so- 
lution of rubber as a cernent to unité the layer of threads with, a 
rubber sheet, and both used hand pressure to cause a more close 
adhésion and unification. The next step (that of vulcanization) was 
taken after the fabric had been placed in a tire, and the resuit in 
both instances was to increase the unification of threads and rubber, 
and blend them by heat and pressure into an almost inséparable 
mass. If the fabric first made by Palmer in July, 1892, was the 
fabric described and protected by his patent, it must follow that 
the fabric first made by Huss in March, 1892, was also the fabric 
described and protected by the identical claims of Huss' patent. 
But it is said that afterwards Palmer produced the fabric of his pat- 
ent through the instrtunentality of heated calender rolls, and that 
he thus made a fabric in which the threads were completely im- 
bedded within the surface of the sheet without the aid of cernent or 
vulcanization, and that the fabric described by his claims is oue in 
which there is a complète imbedment within the surface of an elastic 
and impervious sheet, and that subséquent vulcanization adds noth- 
ing to the degree of imbedment. In other words, the claim is that 
the identity of the fabric turns upon the degree of imbedment To 
this we cannot assent. The verb "imbed" does not necessarily im- 
ply entire inclosure or complète immersion. It is defined by Web- 
ster as f oUows : "To sink or lay as in a bed ; to deposit as in a partly 
inclosing mass, as of earth," etc. Thus imbedment of the thread 
would exist if it was partly inclosed by the sheet of rubber, or if 
sunken so as to be partly inclosed. Neither does the context of the 
sentences in which the word "imbedded" or "imbedment" occurs re- 
quire complète inclosure within the sheet of rubber. The imbed- 
ment is to be "within" (that is, by "the surface" of) the rubber sheet. 
Now, it is évident that, if the diameter of the thread to be imbedded 
was greater than that of the sheet in which the imbedment was to 
occur, there could not be a complète inclosure. This is recognized 
by complainants, who produce one exhibit of the fabric described by 
Palmer's first claim, which shows that the outside of the layer of 
threads is not inclosed by the surface of the rubber sheet, which fact 
is explained by the greater diameter of the imbedded threads. If 
we look to Palmer's spécifications, to ascertain the object of the im- 
bedment, we find that any degree of imbedment which results in 
holding the threads parallel to each other, and united to the rubber, 
secures the ends sought by the inventer. Is it possible that a suit 
by Palmer for infringement would not lie against one who made and 
sold a fabric such as that first produced by Mm, in which the layer 
of threads was united with the rubber by means of a solution of rub- 
ber, and such degree of imbedment as resulted from hand pressure? 
Would an infringement dépend upon the degree to which the threads 
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were sunken in, or inclosed by, tiie rubber sheet? We think not. 
It could not be said that a fabric in which parallel threads were only 
partiaJly incorporated was not tbe same article. Its qualities, uses, 
and capabilities are overwhelmingly shown to be identical. Ail 
that can be done with. tbe fabric when the tbreads are united by en- 
tire incorporation can be done wben sucli incorporation is only par- 
tial. To render the article, manufacture, or fabric something new 
and différent from that deacribed by the claims and spécifications of 
the Palmer patent, it must présent some new properties, and be 
more or less efâcacious. If it was substantially identical in its prop- 
erties and uses, it would be the same, though distinguishable in im- 
material particulars. Whether the threads be entirely or only par- 
tially incorporated in a sheet of unvulcanized rubber, the properties 
and uses are the same. Similarities and différences in a machine, 
process, or product do not dépend on mère names of things, words 
used to describe them, or immaterial matters by which they may be 
distinguished. Glue Co. v. Upton, 97 U. S. 3; Glue Co. v. Upton, 
Fed. Cas. No. 9,607. There is no reason for applying one rule to a 
patented machine, and another to a patented product. In Bâtes v. 
Coe, 98 U. S. 31-42, the court said, touching a question of infringe- 
ment, that : 

"In determining about similarlties and différences, courts of justice are not 
govemed merely by the names of things, but they look at the machines and 
their devlces in the light of what they do, or what office or function they per- 
form, and how they perform it, and flnd that a thing la substantially the 
same as another If it performs substantially the same function or office in 
substantially the same way, to obtain substantially the same resuit, and that 
devlces are substantially différent when they perform différent duties in a sub- 
stantially différent way, or produce substantially a différent resuit." 

It is said that the method of production stated by Huss in his 
spécification is inoperative, and results in a fabric not answering to 
the description of his claims. It is doubtful whether an objection 
to the sufiâciency of description in spécifications will lie, in the ab- 
sence of an averment in the pleadings that the description was am- 
biguous and defective, with intent to deceive the public. Loom Co. 
V. Higgins, 105 U. S. 580. Huss claims, as he may well do, that his 
fabric is protected without regard to method of production. He 
makes no claim to process. Touching the way in which the fabric 
may be made, he says : 

"In order to produce the wlthln-descrlbed fabric, X may employ any sultable 
means for laying the threads, and for causing the same to be Incorporated 
wlthin the sheet of rubber." 

The expert évidence shows no less than seven différent ways in 
which this might be done, ail well known to persons skilled in the 
rubber art As an example of one such way, Huss says : 

"I bave arranged a layer of thread and a layer of rubber upon a large, 
stralght rod or mandrel, and imbedded or Incorporated the thread within the 
sheet of rubber by pressure and vulcanlzation." 

It is said that this method permits the use of neither beat nor ce- 
rnent, and that without one or the other there can be no such degree of 
imbedment of the threads within the rubber from cold pressure as 
will hold the threads parallel with each other, or united to the rub- 
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ber eheet If it be conceded that the test of the sufflciency of tbis 
metbod of production dépends upon tbe résulta of pressure applied 
to a layer of tbreads upon cold rubber to sulHciently unité tbe one 
to tbe otber to permit tbe next step (tbat of vulcanization), tben tbe 
metbod will serve, tbougb clumsy and most expensive. Tbe exper- 
iments made by tbe vpitness Ives, and tbe exbibits of fabrie made by 
means of cold pressure alone, and of tbe same fabrie after vulcani- 
zation, demonstrate tbat if tbe narrowest construction be placed 
upon Huss' metbod of production, tbe resuit is not in any material 
matter distinguisbed, for tbe practical purposes to wbicb sucb ma^ 
terial is to be put, from tbat made by tbe more economiiîal and sci- 
entiflc metbod of calendering rolls. But I am not prepared to ad- 
mit tbat Huss' description is to be so narrowly interpreted. Sucb 
instructions are addressed to tbose familiar witb tbe art to wbicb 
tbe invention belongs. While sbeets of unvulcanized rubber are 
soft, pliable, and tackey, still it is diificult to imbed or unité tbreads 
witb sucb material by mère cold pressure. If sucb pressure is great 
enougb, and continued long enougb, tbere will occur a degree of im- 
bedment as sbown by tbe Ives exbibit. Of course, tbe operator 
would be required to use wbatever degree of pressure was necessary, 
and continue it for tbe necessary time, before it could be said tbat 
tbe fabrie could not be made, and tbe patent was void for insuffi- 
ciency of description. But it is well known in tbat art tbat a low 
degree of beat would make sbeets of unvulcanized rubber quite plas- 
tic, so tbat pressure wben in tbat condition would make it quite easy 
to incorporate a foreign body witbin sucb a sbeet. Tbe direction 
to use pressure to incorporate sucb tbreads may well be taken as 
implying pressure witb beat, just as beat is implied by tbe use of 
calender rolls. Certainly. if tbat knowledge was a part of tbe com- 
mon knowledge of tbose familiar witb tbe properties of rubber and 
witb tbe rubber art, as is abundantly sbown in tbis case, tben tbe 
direction migbt well be construed as requiring tbe use of tbe knowl- 
edge of tbe art wbicb tbose to wbom it is addressed are presumed to 
bave. In Klein v. Russell, 19 Wall. 433, wbicb involved a patent 
for treating certain articles witb a patent process, tbe description 
of tbe metbod of application stated tbat it was "désirable to beat tbe 
liquor to or near tbe boiling point." Tbere was évidence tbat, if 
applied wbile in tbat state, it would greatly injure tbe articles to 
wbicb it was applied. Tbere was also évidence tbat, if tbis liquor 
was suffered to cool before being applied, it possessed great virtue. 
Tbe court was asked to cbarge "tbat, if cooling tbe fat liquor after 
boiling is an essential point of tbe plaintiff's process, tben tbe pat- 
ent is void for not indicating tbat sucb process of cooling is neces- 
sary, or bow it is to be accomplisbed." Tbis was given, but modi- 
fied by adding, "TJnless tbe common knowledge of persons skilled in 
the art of treating tbis leatber to produce softness and pliability 
would make the operator wait until it was partially cooled." Klein 
T. Eussell, 19 Wall. 433, 444, 467. Sucb a spécification is sufificiently 
full and spécifie wben expressed in sucb tenns as are intelligible to 
persons skilled in tbe art, "for tbat wbicb is common and well known 
is as if it were written ont in tbe patent and delineated in tbe draw 
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ings." Loom Co. v. Higgins, 105 TI. S. 580-586; Seabury y. Am 
Ende, 152 U. S. 561-566, 14 Sup. Gt. 683. But this is a digression, 
and need not hâve been said. No such issue is made by the plead- 
inga, and no sucb question is admissible under the bill flled to settle a 
question of interfering patents under section 4918. Neither need 
I discuss the effect of describing this fabric in earlier applications 
made by Huss for patents upon improved pneumatic tires in which 
this fabric was used. Whatever eflfect that disclosure and subsé- 
quent division of his application would hâve upon the patent now in 
question, is a question to be made under some other form of litigation. 
The same question, too, would hâve a like effect upon the Palmer pat- 
ent, by reason of a like disclosure in an earlier application. Holding 
as I do that the only question properly open upon this bill is that of 
priority, no other question is decided. The tkree flrst claims of the 
Palmer patent must be declared void. A decree will be so drawn, and 
taxing ail costs to complainant. 



NATIONAL HARROW CO. v. WESCOTT et aL 

(Circuit Court, N. D. New York. January 27, 1898.) 

No. 6.469. 

Patents— Invention and Inpbingement. 

In the West & Chase patent, No. 244,100, for a spring-tooth harrow, 
claim 2, for a tooth "having the egg-shaped or bowed portion located as 
Bpecifled," etc., if valld at ail, is llmlted to a tooth so placed that the egg- 
shaped part hanga well In advance of the beam to which It is attached, and 
over the next forward beam, so that, In hard soll, It reats thereon, so as 
to deprive the tooth of a large degree of elasticity. 

This was a suit in equity by the National Harrow Company against 
Pulaski D. Wescott and others for alleged infringement of a patent 
for a spring-tooth harrow. 

Edwin H. Eisley, for complainant 

Strawbridge & Taylor, for défendants. 

COXE, District Judge. This is an equity suit based on letters 
patent, No. 244,100, granted July 12, 1881, to L. C. West and N. 
Chase for a spring-tooth harrow. The second claim, which is the 
only one involved, is as f ollows : 

"(2) The harrow tooth having the egg-shaped or bowed portion of the tooth 
located as specifled, and terminating on top of the beam in a. convex shank, ail 
substantlally as set forth." 

The défendants insist that they do not infringe. The other dé- 
fenses need not be considered. 

The complainant argues regarding the claim that the words "the 
egg-shaped or bowed portion of the tooth located as specifled" hâve 
no référence to the location of the tooth in relation to the other parts 
of the harrow, but are conflned solely to the tooth itself ; that is to 
say, the egg-shaped portion of the tooth must be located with référ- 
ence to its shank and working point as shown and described. It is 
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contended that such a tooth, no matter wliere located, îs an înfringe- 
ment. This construction resta the sole claim to novelty and inven- 
tion upon the shape of the tooth. Assuming that such a construc- 
tion is permissible, to adopt it would be to invalidate the claim for 
the reason that the prior art shows spring teeth of almost every con- 
celvable shape, and, in the absence of testimony showing that the 
patentées hâve added something of value to the tooth by imparting 
to it the shape described, the court would not be warranted in basing 
patentability upon changes, apparently, so insigniûcant. If thèse 
patentées may hâve a patent for an egg-shaped tooth, the next appli- 
cant may secure one for a pear-shaped tooth, the next for a heart- 
shaped tooth, and so on ad inflnitum. But the complainant's con- 
struction is not maintainable; it is strained and ilIogicaL The 
claim States that the bowed portion is "located as specified." If the 
exact location were not pointed out in the spécification and drawings 
there might be some plausibility for the complainant's contention, 
but it is. The tooth is placed so that the egg-shaped part hangs well 
in advance of the beam to which it is attached and extends over the 
next forward beam for about half the width of said beam. The prin- 
cipal advantages of the patentées' harrow are declared, by the de- 
scription, to réside in this location. When in opération in average 
soil there is a space between the egg-shaped portion of the tooth 
and the forward beam, but when the tooth strikes a hard strip of 
soil the egg-shaped portion rests on the beam "which temporarily 
deprives the tooth of a large degree of elasticity." To produce this 
resuit was the object of the invention. It could only be produced by 
locating the teeth in the manner described with référence to the 
forward beams. By means of this location the patentées assert that 
they produce great contraction of the tooth frame, less rearward 
spring, increased vertical oscillation and also automatic control of 
the elasticity of the teeth in relation to the consistency of the soil, 
The défendants' harrow is so constructed that by no possibility can 
the bowed portion of the spring touch the forward beam. Upon no 
theory, therefore, can the complainant recover. If the claim be con- 
strued to cover the défendants' teeth it is void, and it is not infringed 
if restricted as required by the spécification. The bill is dismissed. 
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(Circuit Court, N. D. New York. January 27, 1898.) 

No. 6,4T0. 

Patents — Invention— Meceanical Skill— Spbing-Tooth Hasrowb. 

The adaptation of spring-teeth to liarrows being once accompllslied, It 
only required mechanical sklll to attacli tliem by devices aiready known 
to adjustable beams aiready iq use, so as to make a spring-tooth harrow, 
with teeth adjustable both independently on the .bars and In séries, by turn- 
ing the bars themselvea. 

Same. 

The Cobb patent. No. 224,273, for an improvement In spring-tooth har- 
rows, in which the teeth are adjustable both separately and In séries, la 
void for want of Invention as to daim 1. 
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This was a suit in equity by the National Harrow Company against 
Pulaski D. Wescott and others for alieged infringement of a patent 
for an improvement in spring-tooth harrows. On flnal hearing. 

Edwin H. Eisley, for complainant. 
Strawbridge & Taylor, for défendants. 

GOXE, District Judge. This is an equity action founded upon let- 
ters patent No. 224,273, granted February 10, 1880, to S. C. Cobb 
for an improvement in spring-tooth harrows. The alleged inven- 
tion consists of pivoted tooth-bars in combination with spring-teeth 
attached to the bars by devices which permit the teeth to be ad- 
justed thereon, and which secure them rigidly in any desired posi- 
tion. The teeth may be adjusted independently on the bars, or in 
séries, by turning the bars themselves. The spécification describes 
spécifie devices for adjustably attaching the teeth to the bars. It 
says : 

"Whenever It le desired to adjust a tooth It Is only necessary to loosen the 
nuts sufficlently to permit the end of the tooth to be ralsed out of the slot in 
which it is held, when the tooth may be turned In elther direction around 
the bar and the end placed in another slot, when the fastening is again 
secured. Thus the lower end of the tooth may be raised or lowered and its 
pltch changed, as desired. The same resuit may be aecomplished, howerer, 
by employing some other attaching devlce which will permit the tooth to be 
adjusted on the bar." 

The flrst claim only is in dispute. It is as foUows: 

"(1) In a spring-tooth harrow, the tooth-bars B, hinged or pivoted to the 
frame so as to be adjustable, in combination with eiastlc teeth attached to 
the bars by devices which permit them to be adjusted thereon an'd which 
secure them rigidly in any position to which they may be adjusted, whereby 
the teeth may be elther adjusted independently on thelr respective bars or 
in a séries by adjusting sald bars themselves, substantlally as described." 

The patent expired pendente lite. Infringement is not deniçd. 
The défenses are defective title and want of patentabUity. 

The two features of which invention is predicated are the ad- 
justable tooth-bars and the elastic teeth attached adjustably to the 
bars so that there may be a simultaneous adjustment of ail the teeth 
and an independent adjustment of each tooth separately. Were it 
not for the fact that the claim is limited to spring-teeth the précise 
combination would be found in the prior art. Before the alleged in- 
vention of Cobb, spring-teeth had been attached to tooth-bars by 
devices which permitted them to be adjusted thereon, but it does 
not appear that the bars themselves were adjustable. AJdjustable 
rigid teeth had, however, been attached to adjustable bars. The pat- 
ent to Reed, No. 201,946, shows an adjustable spring-tooth. The 
patent to Waterbury and Miller, No. 205,449, for which the applica- 
tion was flied in 1877, and not in 1878, as the complainant's counsel 
inadvertently supposes, shows "means of fastening and adjusting the 
tooth (spring) to the standard" so that. "any élévation or dépression 
of the tooth may be obtained." The patents to Easterbrook and 
Hochstein, numbered respectively 49,867 and ^79,829, show axial 
bars for rigid teeth pivoted to the frame bars sô as to set the teeth 
at any desired angle. In the former patent the spécification says: 
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"This Invention consists mainly In flxing the teeth of harrows in pivoted 
cross-bars, whlch are connected by a rod or rods to a hand lever by whlch 
they may be set and secured In any desired position, either for dragging heavy 
or llght soll or 'quack grass,' weeds, etc." 

The patent also shows an attachment by which the teeth can be 
raised and lowered in the eye boit. In the Hochstein patent the 
claim is as follows: 

"The combination of the adjustable teeth-supporting beams B, Independent 
of each other, and the set-screws b', b', substantlally as and for the purpose 
descrlbed." 

Various patents showing similar combinations are in proof, but 
it is nnnecessary to multiply références. Unquestionably fhe adap- 
tation of spring-teetB to harrows was a pioneer invention of great 
value. When, however, this basic principle had been established it 
required only the skill of the mechanic to do with spring-teeth pre- 
cisely what had previously been done with rigid teeth. The im- 
proved results were due to the elastic teeth and not to the mech- 
anism used in fastening them to the frame. If Eeed had attached 
spring-teeth to the Easterbrook frame by his fastening-clip he would 
hâve had the Cobb combination. If spring-teeth had been known 
when Hochstein made his harrow he would certainly hâve attached 
them to his adjust&ble beams instead of the teeth then in use. Cobb 
knew the value and efflciency of adjustable beams and of spring- 
teeth, he took ont the old teeth and substituted the new ones, Reed 
showing him how to fasten them to the beam. It cannot be pretend- 
ed that Cobb invented any of the valuable features of the harrow de- 
scribed in his patent; he simply took a well-known tooth and fast- 
ened it to a well-known frame by well-known means. There was 
noching original in this; it was what any skilled operator would do 
after the value of the spring-tooth became apparent. The claim 
must, therefore, be held invalid for lack of invention. The court îs 
of the opinion that the défendants are not estopped in this action 
from insisting upon this défense by reason of their relations with 
Hench and Dromgold and the latter's relations with the complainant. 
The bill is dismissed. 



NATIONAL HARROW CO. v. WESCOTT et al. 

(Circuit Court, N. D. New York. January 27, 1898.) 

No. 6,346. 

Patents — Validitt— Sprtng-Tooth Harrows aitd Cultivators. 

The Davis patent, No. 329,371, for improvements in roller spring-tooth 
harrows and cultivators, is to be con-strued as covering a harrow composed 
of separate frames detachably connected, each provided with sprlng teeth, 
and supported independently by rollers, and each, when supplied with ordi- 
nary handles, capable of separate use as a cultivator. Thus construed, the 
claim was not anticlpated by the prier art 

This was a suit in equity by the National Harrow Company againet 
Pulaski D. Wescott and others for alleged infringement of a patent 
for improvements in roller spring-tooth harrows and cultivators. 

Edwin H. Risley, for complainant. 

Strawbridge & Taylor,. for défendants. 
84F.-43 
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OOXE, District Judge., ÏMs is an equity suit, based on letters 
patqpt No. 3^9,371, grao;ted Ôctober 27, 1885, to R- W. and A. W. 
Davis for improvements in roUer spring-tooth harrows and culti: 
vators. The novel feature mainly relied upon by the complainant 
isthe, construction of tlié h^rrow with separate détachable frames, 
each frame, with the addition of suitable handles, being capable of 
use as a cultiyator. In short, the structure is a roller spring-tooth 
harrow and cultivator combined. Three separate and distinct cul- 
tivators are united to form one harrow; they eau, by simple manipu- 
latiouj be separated again ,9,nd used as cultivators and thus can be 
used interchangeably in one capacity or the other as occasion arises. 
The two rear frames, being narrow, are best adapted to use as culti- 
Tators and nee<J only the addition of handles of the well-known form 
to make them operative tools. The first claim only is involved. It 
is as follows: 

"A harrow composed of separate and distinct frames detachably connected, 
and each provlded with a set of teeth and supported independently of the 
other by roUers connected with sald frame, substantlally as set forth and 
shown." 

The défense is lack of patentability. Infringement is not denied. 
The idea of constructing a spring-tooth wheel harrow so that it 
could be used, at the option of the operator, either as one harrow or 
two cultivators, seems to hâve been new with the patentées. If any- 
fhing of this kind had been done before, the record fails to disclose 
it. Thus to combine two necessary agricultural implements was 
plainly a saving to the farmer of time, labor and money. Harrows 
had been constructed in sections prior to the Davis invention but 
thèse sections were not intended for use as cultivators, never were 
so used and could not be so used without radical changes which 
would hâve destroyed their usefulness as component parts of a har- 
row. The court would be doing injustice to the complainant were 
it to construe the claim as covering broadly a three-part harrow, each 
part provided with rollers and teeth. To do this would be to ignore 
the speciflcation, the drawings and the avowed object which the pat- 
entées had in view. When the claim is construed to cover a harrow 
composed of separate frames detachably connected, each provided 
with spring teeth and supported independently of the other by roll- 
ers connected with the frame, and each, when supplied with ordinary 
handles, capable of use as a cultivator, it is not anticipated or in- 
validated by anything in the prior art. The complainant is entitled 
to the usual decree. 



WILLIAM SCHOLLHORN CO. v. BEIDGEPORT MFG. 00. et al. 

(Circuit Court, D. Connectlcut. January 12, 1898.) 

li Patents — NovbijTY and Invention— Pliebs. 

The Bernard patent, No. 427,220, for pllers havlug parallel jaws, to which 
sheet-metal handles may be attached, so as to apply the power equally at 
both sldes of the jaws, and having an unobstructed openlng between the 
jaws for the passage of a rod, wire, or tool, Md valid as to claim 1; and Jield, 
that this claim was infrlnged by pllers of simllar make, exceptlng that the 
passage between the jaws was In part blocked up. 
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2. SA.MK. 

The Bernard patent, No. 427,497, for a punch, whlch Is added to the 
pliers of his patent No. 427,220, lield vold for want of invention, in view of 
the prior state of the art. 

This was a suit in equity by the William SchoUhorn Company 
against the Bridgeport Manufacturing Company, Willis F. Hobbs, 
Ellie N. Sperry, and Adolf Schatz, for alleged infringement of certain 
patents for inventions. 

Eobinson & Fisher and John K. Beach, for complainant. 
Schreiter, Van Iderstine & Matthews, for défendants. 

TOWNSEND, District Judge. Tniis is a bill in equity charging 
infringement of the flrst claim of patent No. 427,220, for pliers, and 
the second claim of patent No. 427,497, for punches, both dated May 
6, 1890, and granted to William A. Bernard, and assigned to complain- 
ant. The défendants contend that the patents are void for want of 
patentable novelty, and deny infringement. 

Four facts are uncontroverted or clearly proved. The principal 
patent, No. 427,220, was refused by the primary examiner, and al- 
lowed by the board of examiners in chief, on appeal. The pliers 
manufactured under thèse patents hâve been very successful in the 
market, and are having a large sale, having superseded ail former 
parallel pliers, and created a demand for such articles where parallel 
pliers were not before used. The défendant Schatz, who manufac- 
tures the alleged infringing articles (the other défendants being his 
jobbers), was m the employ of the complainant for a long time, having 
had charge of the manufacture of its punches, and while so in its 
employ applied for the patent under which he claims that his pliers 
and punches are made. He was notifled that the manufacture of 
pliers under that patent would be an infringement upon the patents 
in suit, and, after leaving the employ of the complainant, he com- 
menced manufacturing his pliers and punches in compétition with 
those of complainant. Public acqiliescence has continued for about 
six years. 

The claims alleged to be infringed are as follows: 

Patent No. 427,220: "(1) The combinatlon, with the solid Jaws, t and f, 
of the lever handies, a, a, b, b, of sheet métal, bent up to form hollow hand 
portions, the parts, a', b', being flat, or nearly so, and crossiug each other at 
opposite sldes of the jaws, and connected by the pivot, d, substantially as let 
forth." 
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Patent No. 427,497: "(2) The combination, wlth the lever handles havlng 
crosspieces riyeted together, of the jaws, A, B, and the rivets or screws Con- 
necting the same to the lever handle»; the javs?, B, havlng an arm, F, formed 
wlth or connected to It, and extending along the back of the jaw, and a punch, 
G, passing transversely through the parallel moving jaws, and a counter die 
In the end of the arm, against which the punch acts, substantially as set forth." 




The prior patent, No. 427,220, for pliera, will be oonsidered first. 
The principal patents cited as proofs of anticipation were oonsidered 
at the patent office before granting the patent. The board of ex- 
aminers in chief, in allowing the patent, give the following reasons: 

"The patent to Eussell (Ex. 19) shows the parallel motion In a pair of pliers 
with solid forged handles. Broadbrook's (Ex. No. 33) shows the central 
passage for wire in a wire-cutting nippers. Ellis' (Ex. 2a) shows spring 
tweezers formed of sheet métal. The Brltish patent, No. 14,065, 1886 (Ex. No, 
39), shows a method of mabing pliers, pincers, and like nlpping tools ont ol: 
sheet métal; also German patent, No. 35,406 (Ex. 42). Appellant does not 
claim broadly the parallel motion nippers, nor the making of pliers eut of 
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sheet métal, nor the wire passage, but a spécifie construction of pliers, havlng 
the parallel motion construction and tlie wire passage, wlien constructed, as 
descrlbed, ont of blanks of slieet métal, the use of the latter serving the pur- 
poses of two former constructions by a combination Involving some Ingenuity 
to worls out." 

The défendant Schatz, in making Ms pliers, bas imitated com- 
plainant's pliers, except that lie bas substituted for tbe slots and pina 
whicb conti'ol tbe motion of tbe rear ends of the jaws, a kind of cam 
movement, whicb Is a mechanioal équivalent, but which partly blocka 
up tbe wire passage referred to in the reasons of tbe examinera in 
cbief. 

The object of the invention, as stated in the spécification, "is to 
provide an unobstructed openîng througb between the parallel jaws 
for the passage of a rod, wire, or tool, and to attach sheet-metal 
handles to the jaws in such manner that tbe power will be applied 
equally at both sides of the jaws, to insure a proper strengtb and uni- 
f ormity of motion." 

Défendants insist that tbe essential purpose of tbe invention was an 
unobstructed wire passage, and that, as Scbatz bas blocked tbis up, 
bis pliers do not infringe. The merits of Bernard's invention, bow- 
ever, as shown by actual expérience, do not consist wholly, or neces- 
sarily, in providing the wire passage. The jaws are solid or block- 
shaped. The whole width of the jaws is between tbe side portions 
or cross levers of the handles. The gripping surfaces of the jaws ex- 
tend back to tbe fulerum or pivot. Tlie rear ends of the jaws extend 
into boUow portions of the handles. As a whole, a mucb stronger 
and more effective instrument is produced, with a firmer and more 
even grip. Tbis élément of grip, also, tbe défendants bave appropri- 
ated, as appears frora their catalogue, in which, referring to tbe in- 
fringing pliers, they say: "The gripping strengtb is greater, and tbe 
twisting strengtb double, that of any other tool made." Even if it 
were true that, by baviug dispensed with one of the features of com- 
plainant's patent, défendants bad produced a plier which was tbere- 
fore inferior, tbis would be no défense. But défendants bave not so 
blocked the passage as to dispense with said feature, but bave appro- 
priated it by retaining tbe unobstructed passage back as far as the 
fulerum. 

The prior art cited is old, and between the dates of the patents cited 
and tbe complainant's invention no pliers of equal merit were pro- 
duced. While défendants show that many, if not ail, of the différent 
éléments of complainant's pliers may be found in tbe prior art, some 
in one device and some in anotber, no former instrument of the kind 
contains them ail. Tbe construction covered by tbe claim in suit 
does not widely départ from the prior art, and yet I am satisfled that 
it shows patentable novelty. Sheet-metal handles and pivotai jaws 
having a parallel motion are old. But wben Bernard so devised his 
plier that "the power will be applied equally at both sides of the jaw, 
to insure tbe proper strengtb and uniformity of movement" and there- 
by uniformity of pressure, which it was the object of his invention 
to provide, be invented a new tool, with a greater possibility of appli- 
cation of power and adaptation to more extended uses. Compare 
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tMs plier with the Eussell plier, patented in 1877, wMch is evidently 
the strongest reliance of défendants. Its grip ia limited, and its 
strength diminished by the skeleton jaws slotted in two directions, and 
the object to be gripped is not only outside the center of strain, but 
substantially outside of the forward ends of the levers. For this rea- 
son, and because of said slbtted skeleton jaws, said plier is much 
more liable to break than in complainant's construction, with outside 
cross levers where the gripping surfaces extend back to the fulcrum. 

Défendants are in no position to question the utility of the Bernard 
device. It is new. The board of examinérs hâve found that it 
showed invention. The public for six years bave acquiesced. De- 
fendants' pliers and punch corne within the terms of the claim. I 
conclude that claim 1 of patent No. 427,220 is valid. 

Patent No. 427,497 adds to the pliers of No. 427,220 a punch hav- 
ing its head flxed in one of the parallel jaws, with a screw and thread 
connection, which punch extends through and is guided by the com- 
panion jaw, so that, when the jaws are closed, the end of the punch 
enters a die or hole in the end of a bracket arm, which is fastened 
upon the outside of this latter jaw, and so as to be paraîlel to it. Al- 
though both patents were issued on the same day, the application for 
the punch patent was flled several months after that for the pliers. 
In view of the many instances of a similar punch added to pliers in 
the prior art, it is difficult to see any invention in this second patent, 
distinct from that contained in the first. 

Let a decree be entered for an injunction and an accounting as to 
the first claim of patent No. 427,220. • 



THH DAYTON. 

FLANNBRY et al. v. THE DAYTON. 

(District Court, E. D: New York. November 16, 189T.) 

Salvagb Compeksaïion— Bursing Liqhtbb. 

$2,000 awarded on a salved value of Ç14,C00, for the services of 16 tugs, 
occupylng about two hours, In extlngulshing a fire on a Ughter aniî beaching 
the latter, with sUght risk to either the persons or property of the salvors; 
the amount to be distributed, two-thirds to the varlous owners of the tugs, 
and one-thlrd to the crews, In proportion to thelr wages. 

Thèse were libels by the owners of 16 tugs against the steam lighter 
Dayton and her cargo, to recover salvage. The suits were Consoli- 
dated on motion. 

Cowen, Wing, Putnam & Burlingham, for the Atwood and five other 
tugs. 
Peter S. Carter, for the Hudson and four other tugs. 
Alexauder & Ash, for the J. & J. McCarthy. 
Hyland & Zabriskie, for the Atalanta and two other tugs. 
Stewart & Macklin, for the John D. Pratt. 
Wilcox, Adams & Green, for claimants. 

TENNEY, District Judge. On July 5, 1894, the steam lighter 
Dayton, about 105 feet in length, was proceeding from the Atlantic 
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docks to Jersey City, and when near Govërnor's Island, în the East 
river, a flre broke out in her cargo. She at once sounded her alarm 
signal, and 16 tugs, lying in and about tlie harbor of New York, 
iiastened with commendable promptness to the aid of the imperiled 
lighter. Her cargo was very inflammable, consisting of 43 bags of 
nitrate of soda, 51 coils of old rigging, 19 cases of dolls, and 78 baies 
of old bagging. The day was pleasant; the hour of the fire oppor- 
tune, bdng between 3:45 and 5:30 o'clock in the afternoon; the wind 
was blowing lightly from the northwest; the risk to the property 
and danger to the persons of the salvors slight; the time employed 
in extinguishing the fiâmes and beaching the lighter was about two 
hours. The amount of property saved, including cargo, was a frac- 
tion over $14,000. The claimants' steam tug Van Houten, ând the 
New York Central boat. No. 13, rendered excellent service, but make 
no claim for same. Taking into considération this fact, and after a 
careful considération of the évidence and ail the circumstances at- 
tending this flre, I am of the opinion that $2,000 would be a fair and 
reasonable award, the samé to be apportioned among the several tugs 
as foUows: Hudson and Atalanta, $325 each; Municipal, $200; Bent- 
ley, $175; Pratt, $150; Garrison, Dinsdale, and Dûment, $125 each; 
Leader, Fuller, and Petty, $100 each; Welcome, McCarthy, Atwood, 
Kaymond, and Lohman, $30 each- The sums awarded to be distrib- 
uteia as follows: Two-thirds to the owners, and one-third to the 
crew, in proportion to their wages. Let decree be entered accord- 
ingly, with costs. 



THE LADY FURNESS. 

STEINDIi V. THE LADY FUENESS. 

(District Court, E. D. New York. December 1, 1897.) 

1. Seameiî's Wagks— Désertion. 

The mère fact that a flreman on a steamship is required to perform extra 
watehes, in place of sick seamen, does not justify désertion, in the absence 
of any claim of bad treatment or déviation; nor is the désertion justifled 
by the fact that the contract under which he was serving may hâve been 
harsh, or the term thereof long (three years). And one so deserting can- 
not recover wages. 

a. Samb— .JtrRisDiCTiON— FoREiGN Ships and Crews. 

Whether the court shall take jurisdiction of a suit by a foreign seaman 
against a foreign ship for wages is a matter largely in its own discrétion, 
and it may do so notwlthstanding a request to the contrary by the consul 
of the country to whlch the ship belongs. 

This was a libel in rem by Anton Joseph Steindl against the 
steamer Lady Furness to recover seaman's wages. 

Hyland & Zabriskie, for libelant. 
Eobinson, Biddle & Ward, for claimant. 

TENNEY, District Judge. This is a libel against the British 
steamship Lady Furness for seaman's wages. It appears that on 
or about September 3, 1893, the libelant entered into a contract, or 
signed certain shipping articles, for a voyage, as flreman on said 
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steamship, to China and Japan, and other ports or places within tîie 
limits of 75 deg. nortk and 60 deg. south latitude, thé maximum time 
to be three years, trading in any rotation, and ending in the United 
Kingdom, The Lady Fumess was an English vessel. The contract, 
though made at Hamburg, was to be interpreted according to Eng- 
lish laws. The libelant entered upon such contract, and continued 
to act as fireman until on or about September 3, 1896, when he left 
said steamship, while at the port of New York, and when she was 
about to sail for Cape Town and Cape ports. The captain was 
thereupon obliged to secure another flreman, at increased wages, 
and at more or less inconvenience. It is claimed, however, that the 
libelant had cause to désert such ship, and that the ship is liable 
for the balance of his wages. I do not think this contention sound. 
The libelant says that he left the Lady Fumess because of the extra 
work he had to do. He does not allège or claim cruelty, or bad 
treatment, or déviation, or that the voyage was at an end, but simply 
that he had to do the watches of two other seamen who were sick; 
that for one of thèse seamen he had two hours for each of two days, 
and for the other seaman he had two hours for each of five days, 
making fourteen hours in ail. If he left the steamship because 
of extra watches, why did he not leave promptly when the ship 
arrived at the port of New York? Why did he work and wait 
23 days, and leave her the very day she was going to sea, and but a 
few hours before? During one year of service the libelant had to ' 
perform 14 hours of extra watches for two sick seamen. He made 
no complaint to the British consul on arriving at the port of New 
York. He made no complaint to the captain of the steamship, or 
flrst mate. If he did, they both deny the same. The libelant knew, 
or ought to hâve known, when he signed the shipping articles, that 
he might be called upon to do the work of sick associâtes. This is 
not unreasonable or unusual. The contract may hâve been harsh, 
and the time thereof may hâve been long; but the libelant was aware 
of this, or ought to hâve been, when he signed the contract. There 
were six flremen on this steamship during this voyage, and none 
of them left of his own accord, excepting this libelant, and four of 
them continued on the ship's voyage from New York to the Cape 
ports. That the ship was about to sail into a hot climate, and the 
libelant's fear that he might hâve to perform more extra watches, 
do not warrant or justify him in quittlng the ship, and thereby put her 
captain to additional expense and inconvenience in procurlng an- 
other flreman. Actions of this character should not be encouragea. 
Shipowners hâve rights, as well as sailors, and the rights of each 
should be respected and upheld by the courts. The contract was 
signed and entered into by the libelant, and I fail to see any good or 
sufQcient reason for his breaking the same and deserting the ship. 

It is urged, however, that the court should not entertain jurisdio 
tion of this case. Even the British consul at the port of New York 
has requested this court "not to exercise jurisdiction." It will not 
be disputed, I apprehend, that the matter of jurisdiction, in a case 
like the one at bar, is very much in the discrétion of the court. This 
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case has been tried, and it seems to me tliat time and expense, and 
perhaps further litigation, will be saved by this court taking juris- 
diction of this case, which it does, notwithstanding the courteous let- 
ter of tte British consul to tlie contrary. Tbe libel is therefore dis- 
missed, with costs. Let a decree be entered accordingly. 



THE RABBONl. 

THE NELLIB B. RUMBALIi. 

(Circuit Court of Appeals, First Circuit February 1, 1898.) 

Nos. 113-116. 

CoBTS IN Admiralty Appbals— Docket Febs. 

In cross appeals heard together on the same évidence only one docket fee 
Is taxable. 

This was an appeal f rom the clerk's taxation of costs. For report of 
the opinion on the merits, see 26 C. C. A. 379, 81 Fed. 239. 

Edward S. Dodge, for the Nellie E. Rumball. 
Eugène P. Carrer, for the Eabboni. 

Before COLT, Œrcuit Judge, and ALDRICH, District Judge. 

PEE CURIAM. This is an appeal from the clerk's taxation, in 
which four docket or attorney fées were allowed the prevailing party. 
In the controversy to which this taxation relates there were two ap- 
peals and two cross appeals. The appeals and cross appeals were en- 
tered separately upon the docket, but heard together upon the same 
évidence, and there was a decree that "costs in this court are adjudged 
to the owners of Nellie E. Rumball." Such decree means only that 
costs are to be taxed in accordau.ee with the statutes, the rules, and 
the ordinary practice. The practice in the suprême court is to tax 
one fee only in case of an appeal and a cross appeal. Uniformity in mat- 
ters of this kind is désirable, and for this reason we adopt the practice 
of the suprême court,. although for a considérable period a différent 
practice has obtained in this circuit. The taxation should be modi- 
fled according to thèse views, and it is therefore ordered that the taxa- 
tion shall include two docket fées only. It is also ordered that a man- 
date issue at once. 



BEIGGS V. TAYLOR. 

(Circuit Court of Appeals, Pourth Circuit. February 1, 1898.) 

No. 237. 

Admikalty Peocedure — Parties— Appearancb. 

Wlien a stranger to an original iibel in rem, claiming to be the owner, 
gives a release bond conditionecl to restore the vessel as the court shall 
direct, pay damages for its use and détention, and "perform any other 
judgment which the court may render," etc., he thereby becomes a party 
to the cause, and is bound by a default decree thereafter entered In accord- 
ance with stipulations of the bond. 
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Appeal from the District Court of the United States for the East- 
ern, District of Virginia. 

Edward E. Baird, for appellant. 
Hughes & Hughes, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

PUENELL, District Judge. On the 12th day of April, 1897, 
appellee flled in the district court for the Eastern district of Virginia 
a libel in due form against the steam launch Sylph, her engines, 
tackle, etc., and "against ail persons intervening for their interest 
therein." The libel allèges sole ownership, and that the launch had 
been navigated under authority of libelant by one Râper, as master, 
until the morning when the libel was flled, when Baper was removed, 
and another appointed master; that Râper refused to give up pos- 
session; that the vessel was in the district; that the premises were 
true, and within the admiralty jurisdiction of the court. Stipula- 
tions were flled, attachment issued, and was seryed on Eaper. On 
the same day a bond was flled with George S. Briggs, appellant, as 
principal, and two sureties, for the release of the vessel, reciting that 
whereas, George S. Briggs, the "appellant," claims to be the owner of 
a certain steam launch called the "Sylph," and desires to take the 
said steam laun-ch into possession, etc., and proTiding for the return 
of the said steam launch, and the payment of damages and costs, in 
the tisual form. On the 3d day of May a decree was entered (the 
time allowed by law and by the rules of the court for making défense 
having elapsed, and no défense having been interposed) adjudging 
the said G. S. Briggs and steam launch in contumacy and default, 
and the libel taken for confessed. The court then proceeded to hear 
the cause ex parte, and, upon satisfactory proofs, adjudged appellee 
the owner of the launch, "and no one else is such owner," the posses- 
sion of G. S. Briggs wrongf ul, and ordered the marshal to put appel- 
lee in possession. The cause was then referred to a commissioner 
to ascertain and report to what estent the launch had been damaged 
since the flling of the libel, together with what was a reasonable 
sum per diem for her use. On the 8th of May the commissioner flled 
his report, and on the llth of May, no exceptions being flled, a de- 
cree was entered conflrming the report, ordering rester ation of the 
vessel, and judgment against the appellant and sureties on the bond. 
Six days thereafter appellant flled a pétition reciting the proceed- 
ings, claiming he was not a party thereto, that no process had been 
issued against or served on him, and that he was interested in the 
vessel by a title merely équitable. This pétition closes with the 
statement: "Appearing, therefore, solely for the purpose of moving 
to set thèse proceedings aside, he respectfully shows that the same 
are coram non judice and void as to him," etc. Appellee flled an 
answer to this pétition, and against his protest the case was again 
referred and the damages reduced. Appellant appeared, and intro- 
duced testimony before the commissioner, and flled exceptions to 
the report, ail of which are to items of damage, and not of law, 
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which exceptions were overruled, and a decree entered for appellee, 
from which Briggs appealed. 

The grounds of appeal are not tenable. There are two well-known 
ways by whicli a party can get into court, — one passive, one active; 
the latter being even more effective than the former. There may be 
defects in process or in service, but, when a party cornes into court 
of his own motion, there can be neither. And this is as true in 
courts of admiralty and maritime, as in courts of law and equity, 
jurisdiction. Briggs was not a party to the original libel proceed- 
ings, — he was not known to the court, — ^but for some reason he 
gave bond, claiming to be the owner of the launch, which claim he 
never, as far as the record shows, attempted to prove; but he took 
possession of the vessel, and presumably used it, for it is alleged 
in the bond that it was necessary to him in his business. The condi- 
tion of the bond was for the restoration of the property as the court 
should direct, together , with damages for the use and détention, 
"and to perform any other judgment which the court may render in 
said cause, and pay ail costs and damages which may be awarded 
against him by said court," etc. Briggs thus made himself a party 
to the proceeding as eflectually as if process had been regularly 
issued against and served on him. He voluntarily took Èaper's 
place, and ignored Râper in ail subséquent proceedings. The libel 
was properly against the vessel in rem, and in personam against the 
person in possession. U. S. Admiralty Eule 20 ; The Corsair, 145 U. 
S. 335, 12 Sup. et 949; The S. C. Ives, Newb. 205, Fed. Cas. No. 
7,958. Râper has never answered. The time expired for answering 
under the rules, and Briggs, in possession using the launch, ignoring 
alike Râper and the court, offered no défense or proof of ownership. 
The return day passed, and no défense was offered. Under the cir- 
cumstances, it was not only in accordance with the rules in ad- 
miralty, but the duty of the judge to pronounce him in contumacy 
and default, and adjudge the libel to be taken pro confesso, and to 
proceed to hear the cause ex parte. Under such circumstances, a 
default has the same eflect as a default at common law. Rule 29 ; 
Miller v. U. S., 11 Wall. 268. 

The proceedings being regular, it was too late, six days after a 
decree, to enter a "spécial appearance," and, subséquent proceedings 
being ail at the instance of the appellant, he waived any supposed 
irrea-ularity. The relief granted by the decree was ônly such as was 
stipulated for in the bond. The proceedings after May llth were 
at the instance of appellant, and the exceptions involve no question 
of law, but are to flndings of fact. "And other plain errors," as 
assigned in the record, is not a compliance with the rules of this 
court. Errors not assigned according to the rules will be disre- 
garded, but the court, at its option, may notice a plain error not as- 
signed. Rule 11, 21 C. C. A. cxii., 78 Fed. cxii. We see no reason 
to exercise this option. 

The original bond having been adjudged sufiScient for the réten- 
tion of the launch, and appellant having paid the cost in the district 
court, the judgment hère is that the decree appealed from be affirmed. 
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and that appellee recover his costs in this court expended. This 
cause is remanded to the court below, with instructions that a decree 
be entered agfunst appellant, and the sureties on his bond, for such 
damages as may be proper on account of the détention of the said 
vessel by said George S. Briggs. Aflarmed. 



THE TILLIE A. 

THE ELLEN J. 
COENELL STBAMBOAT 00. v. THE TILLIB A. 

SAME V. THE ELLEN J. 
(District Court, S. D. New York. Oetober 30, 1897.) 

TOWAGB — ChaRTBRED ScOW — ImPLIBD NoïICB — No LlKN. 

The 0. Steamboat Co. was in the habit of towing boats belonging to S. 
& S. on the North riyer, and renderlng to them in New York monthly ac- 
counts for towages for payment. S. & S. chartered the above-named two 
scows to one Van Buren, and, according to the testimony, gave notice of the 
charter by téléphone to the steamboat company, and that S. & S. would 
not be responsible for any biUs. The company's testimony denied such 
notice, and alleged that the téléphone message was to tow the scows to 
Fishkill and send bUls to Van Buren. Others in the company's office testl- 
fled that inquiries were made as to the standing of Van Buren. The bills 
for thèse towages were rendered at Fishkill, and not to S. & S. until several 
months afterwards. Held, that the libelant company was at least suf- 
flciently piit upon inquiry as to the facts, and that the towages were no lien 
upon the scows. 

Thèse were two libels in rem to recover towage. 

Edwin J, Davis, for libelant. 

Macklin, Oushman & Adams, for claimants. 

BROWN, District Judge. The above libels were flled to recover 
for the towage of the scows Tillie A. and Ellen J. from New York 
to Fishkill and back, in July and August, 1896. The scows, owned 
by Sheridan & Shea, had been chartered by them to one Van Buren 
at Fishkill. Sheridan & Shea had been in the habit of having vari- 
ons boats belonging to them towed by the Cornell Steamboat Com- 
pany, for which towage bills were rendered to them from month to 
month in the usual course of business. At the time thèse two scows 
were chartered to Van Buren, a clerk in the oflBce of Sheridan & 
Shea, according to his testimony, gave notice by téléphone to the 
oiBce of the Cornell Steamboat Company that the two scows were 
chartered, and that they would not be responsible for any bills on 
the scows' account, and that the steamboat company must look to 
Van Buren for their pay. The employés of the steamboat company 
testify that the message received was: "Tow scow Ellen J. to Fish- 
kill and send bill to Van Buren." They deny that any notice of the 
charter was given, or that Sheridan & Shéa would not be responsible 
for the bills. One of the employés, however, states that inquiry 
was made if they knew the standing of Van Buren; which the re- 
spondents' clerk says was an inquiry made of them in référence to 
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agreeing to the proposed charter. Two witnesses for the claimants 
conflriQ their version of the conversation by téléphone; and the sub- 
séquent conduct of the libelant is in accord with this, inasmuch as 
the bills for towing were sent to Fishkill, and were not sent to Sheri- 
dan & Shea with their usual monthly bills until some months after, 
when it was found that the bills could not be collected at Fishkill. 
The bookkeeper of the libelant furth'er states that it was not usual 
to direct bills to be sent to another party for collection ; and as no 
bills were rendered for thèse towages in the ordinary monthly ac- 
counts against Sheridan & Shea as for other towages, the natural 
inference is strong that the bills for the towages in question were 
understood not to be charsTeable to Sheridan & Shea. The évidence 
further shows also, that the towages were not ordered by Sheridan 
& Shea or by the care-taker of thèse scows, the only man who is kept 
on such boats. 

Under the above circumstances, I think neither Sheridan & Shea 
nor the scows were liable for thèse towages; but that the libelant 
received by téléphone if not express notice of the charter, at least 
abundant notice to put it on guard and upon inquiry, such as woulâ 
prevent the acquisition of a lien for towages that were neither 
ordered by the owners, nor by anybody having authority to bind them 
or their boats. For towage services rendered in the exigencies of 
navigation there is at least a presumptive lien upon the boat (The 
Erastina, 50 Fed. 126); but in the ordinary course of such business 
as the towage of the scows in this case, when it appears either that 
the boat or the owner was not to be charged for the service, or that 
the circumstances or dealings were such as to apprise the tower 
of that fact, the presumptive lien cannot be upheld any more than 
in the cases of ordinary supplies under similar circumstances. The 
Sarah Cullen, 45 Fed. 511; Id., 1 0. C. A. 218, 49 Fed. 166. The évi- 
dence shows that Van Buren in person procured the ârst scow to be 
taken to the libelant's stake-boat for towage. There is no évidence 
how the other scow came to be towed. The libelant in performing 
the service after the notice given it by Sheridan & Shea without fur- 
ther inquiry, and so far as it appears without any order from any 
one, took the risk of what such inquiries would hâve made known 
to it, namely that it had no right to charge Sheridan & Shea or the 
scows for the towage services. The Kate, 164 U. S. 458, 465, 470, 17 
Sup. et. 135; The Valencia, 165 U. S. 264, 17 Sup. Ct 323. This 
case is substantially the same as the cases last cited. 

The libels are dismissed, with costs. 



LOWRY et al. v. UNITED STATES SHIPPING CO. 

(District Court, S. D. New York. January 10, 1898.) 

Charter Partï — Chaetj;ker3' Stbvedorb — Rbbate Recovehable — Wharf- 

AGB NOT. 

A charter of the si ;amshlp Monkseaton gave the charterers the right to 
appoint a stevedore at the usual rates for loading, and provided that the 
steamer should pay $20 a day wharfage. The charterers sent the steamer 
to a rallroad wharf where, in considération of loading the railroad corn- 



686 84 FEDERAL EBPORTBR. 

pany's goods, no wharfage was charged. The stevedore appointed by the 
<!harterers was accustomed to make and dld make a rebate to them upon 
the bills rendered for loadiEg. Held that, In the accounts between the ship 
and the charterers, the latter were entitled to charge against the ship the 
stipùlated wharfage, but must give crédit for the rebate, since the ap- 
pointment of a stevedore was a fiduciary act upon which they coiild make 
no profit, and because the usual rate for loading was, in fact, the amount 
chargea less the rebate. 

This was a libel in personam by E. Lowry and others against the 
United States Shipping Company to recover money alleged to be due 
from respondents as charterers of a steamsMp, 

Convers & Kirlin, for libelants. 

Cowen, Wing, Putnam & Burlingham, for respondents. 

BROWN, District Judge. The above libel was flled to recoTer from 
the respondents two items, one of $181.19, a rebate from a stevedore's 
bill, and the other an item of |240 for wharfage, both of which were 
charged by the respondents as charterers of the steamship Monk- 
seaton, against the libelants, as owners of the steamer, in the settle- 
ment of accounts under the charter made with the master at Hampton 
Eoads, prior to the sailing of the vessel in June, 1896. Thèse items 
appear distinctly upon a statement rendered by the respondents to 
the libelants subsequently to the settlement The libel avers that 
neither item was a payment made, or an expense incurred by the 
charterers, and that they, therefore, had no right to charge either 
against thé vessel. 

Thèse charges against the vessel were based upon the following 
provisions in the charter: 

"Charterers to hâve the option of appointlng the tally clerks, also the steve- 
dore to load and stow & diseharge the cargo — under the master's supervision- 
steamer paylng expense of same at usual rates for flrst class work, and char- 
terers to be In no way llable for Improper stowage. * * * 

"Steamer to haul to loading berth or berths as ordered by charterers, but 
If hauled more than once any necessary towage to be paid by charterers. 
Wharfage under thls charter $20 per day, to be pald by the steamer." 

The charter was executed at New York. It was a charter of 
affreightment only. It provided for loading at a usual safe wharf or 
dock in the port of Newport News ^^^ Norfolk in any rotation, as 
ordered by charterers, a full and complète cargo of lawful merchan- 
dise; and that the ship should proceed to Rotterdam and there "de- 
liver the cargo agreeably to bills of lading on being paid f reight in full 
of ail port charges, pilotages, freight brokerages, and other charges 
customarily paid by steamers." 

Under a charter of aifreightment, the ship must bear ail the ordi- 
nary expenses of the voyage, and the expense of loading, except as 
otherwise provided in the charter. In this case it was provided that 
extra expense for night work should be borne by the charterers. The 
master or the owners' agents would also hâve the right to employ or 
designate their own stevedore for loading. Hère the option to ap- 
point tally clerks and the stevedore was given to the charterers, with 
the stipulation, however, that the loading should be under the master's 
supervision, the steamer paying expense of same at usual rates for 
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first class work. Whatever may liave been the précise business rear 
sons for giving this option to the charterers— and several legitimate 
reasons are conceivable — it is not a legitimate reason and cannot be 
held a part of the contract, that it was to enable the charterers to 
make a profit out of the loading, by means of a rebate to the charter- 
ers on priées exacted from the ship. The appointment of the steve- 
dore, if the charterers claimed and exercised the option given by the 
charter, was in my judgment a fiduciary act> which disables them from 
making any profit out of it The Kendal, 56 Fed. 239. 

Aside from tMs considération, however, the qualification annexed 
to the option given to the charterers, viz, — "steamer paying expense 
of saine [i. e. loading] at usual rates for first class work" — ^forbids the 
charterers to retain this rebate for their own beneflt, because this 
qualification shows clearly that the ship was to pay only the "expense" 
of loading, that is, the actual expense; and second, that this expense 
could mot exceed the usual rates for first class work. Hère the re- 
bate paid to the charterers by the stevedore shows that the fuU sum 
charged to the ship was not the real expense of loading, but was in 
excess of the actual expense; and the further fact, which was con- 
ceded upon the argument, that the rebate made by the stevedore to 
the charterers was in pursuance of the usual practice between him 
and the charterers, shows also that the rate charged to the ship v^ as 
not their usual rate, but only a nominal rate, from which a rebate 
was customarily made. The défendants should, therefore, respond 
for this item. 

2. Wharf âge. The claim as to wharf âge stands upon a différent 
basis. The stipulation of the charter in this regard is absolute ; viz. 
"wharfage under this charter $20 per day to be paid by the steamer.'' 
There is nothing iil the context, and there are no other stipulations 
in référence to the same matter, which serve to modify or restrict the 
stipulation to pay $20 wharfage. ïhe immédiate context provides 
that the charterers shall pay for any necessary towage of the steamer, 
if hauled more than once in loading; and the agreement that the 
steamer shall pay $20 per day for wharfage, seems to me a stipulation 
with the charterers fixing that sum, which binds the ship to pay that 
amount, and by implication binds the charterers to pay any sum in 
excess of |20 per day that might be incurred. The charterers in 
taking this burden, took also the beneflt of a less expense. Upon 
the facts stated in the argument, it appears that the reason why no 
separate expense was incurred for wharfage in this case was, that the 
wharf was owned by a railroad company and used exclusively in its 
business; and that as an inducemeut to deal with the company, and to 
take merchandise from the railroad company at its wharf, no wharfage 
was charged. The charterers had the right to take such lawful mer- 
chandise as they pleased, and at any usual wharf within the ports 
named. As it was the charterers, therefore, who exercised this op- 
tion, both as to the merchandise to be oarried, and the place at which 
it should be loaded, any beneflt as respects wharfage offered by the 
railroad company for taking its goods was practically an inducement 
offered tô the charterers of which they are entitled to the beneflt. 
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TLe sWp bas no rîglit to complain, because wEarfage is a usual ex- 
pense, whieli tie sMp is bound to pày; and the sum charged against 
her in this case is only what her owners expected and agreed to pay 
when the charter was signed. It is quite probable that when the 
charter was drawn up, the charterers intended to take the railroad 
company's goods, with the attendant exemption from -wharfage 
charges; and that this was the reason for the unqualified provision 
that the ship should pay the amount named in the charter for wharf- 
age, which the charterers would receive as one of the considérations 
for loading the railroad company's goods. The fact that the amount 
of $20 per day was agreed upon by the owners, whether they under- 
stood the précise reason of it or not, is suflScient évidence that it was 
a reasonable and customary charge, which the ship would ordinarily 
be bound to pay. The ship bas no equity, therefore, to daim the 
benefit of the exemption from wharfage, contrary to her stipulation, 
since the considérations for the exemption of the ship from the usual 
charge of wharfage, moved whoUy between the charterers and the rail- 
road Company. It was in effect, wharfage supplied by the charter- 
ers by reason of their own voluntary dealing with the railroad Com- 
pany upon terms to which they agreed. The charterers I find, there- 
fore, are entitled to retain the wharfage charge. 

The case, having been heard upon exceptions to the libel with a 
view to avoid unnecessary delay and expense in the taking of testi- 
mony, has been determiaed not alone upon the strict letter of the 
pleadings and exceptions, but upon the facts as well, which were in 
substance stated and agreed upon at the argument. 



WOOD et al. v. KEYSER et aL 

(District Court, N. D. Florlda. July 3, 1897.) 

1. Dbmurrase — Exceptions in Chartbr Paety— STKiKais. 

The term "strike," contalned among, the exceptions as to the runnlng 
of lay days stlpulated for in a charter party, should be accepted in its 
ordinary sensé, as meanlng that the charterers should be excused for any 
delay occasloned by a refusai of ail the available workmen to work except 
charterers should pay an advance In wages made or demanded In the midst 
of the loading of a vessel, after the contract of the charterers and ownera 
had been made upon the basls of wages formerly paid. 

3. Same— Lat Days. 

Days lost in putting up the gear of a vessel, preparatory to taking her 
cargo, being, under the tenus of the charter party, a part of the duty of 
the merdhant, should be induded in the runnhig of the lay days. 

S. SaMK— WORKING DaTS. 

Where, by the custom of a port, baymen stop work upon the day of the 
fùneral of one of their deceased mémbers, and also where they stop work 
on days which are not légal holidays, but which they désire to commemorate 
thereby, no allowance should be made therefor out of the days stlpulated 
as lay days, as the term "worklng days" Includes ail days except Sundays 
and légal holidays; and, as thèse days cannot be exeepted under any 
other provision of the charter party, they should be computed in the runnlng 
of lay days. 
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This was a libel în admiralty to recover demurrage, alleged to be 
due under a charter party. On final hearing on libel, answer, and 
stipulation of facts. 

Convers & Kirlin, Liddon & Eagan, and B. 0. Tunison, for libelants. 
John C. Avery, for respondents. 

SWAYÎŒ, District Judge. This is an action by the owners of the 
British steamship Daybreak against the charterers to recover demur- 
rage for the détention of the said vessel at Pensacola, the loading port, 
for 13 days in excess of the 14 working days allowed in the charter 
party for the f urnishing of the cargo. The libel allèges the ownership 
of the steamship by the libelants, the making of the charter party, and 
that the vessel proceeded to Pensacola, and on the 31st day of March, 
1896, gave notice of readiness to receive cargo, but shipment was not 
completed within the time fixed, but was delayed for a period of 14 
days, for which libelants claim the stipulated demurrage, with inter- 
est thereon from April 20, 1896, to the date of the payment thereof. 
Respondents flied an answer, in which they admitted making the said 
charter party, but set up conditions which they alleged to amount to a 
strike among the baymen who were engagea in the loading of vessels 
in the port of Pensacola, preventing the loading of the vessel within 
the days allowed by charter party. The parties, by their proctors, flled 
stipulations to take the place of testimony. On said libel, answer, 
and testimony, the cause was submitted for final hearing. The char- 
ter party was for a full cargo of sawn timber, deals or boards, at mer- 
chants' option, for a port in Europe. From the record it is shown that 
a mixed cargo from charterers was placed as cargo. Among the con- 
ditions of the said charter party was the foUowing: 

"The act of Gfod, ♦ • * floods, drouglits, • ♦ • rlots, strlkes, or stop- 
page of labor, collisions, stranding, * • • or any other extraordinary oc- 
currence beyond the control of elther party," were always mutually excepted. 

It further provided that lay days should commence the day after the 
vessel was ready to receive cargo, and notice given thereof, but that 
days for discharging should be according to the custom of the port of 
discharge, and continued: 

"In the eomputation of the days aUowed for delivering and recelving the 
cargo shall be excluded any time lost by reason of fire, droughts, floods, 
Ktorms, strlkes, lockouts, combinations of workmen, or any extraordinary oc- 
currence beyond the control of the charterers or the receivers of the cargo." 

The cargo was to be delivered to the vessel alongside, "and within 
the reach of ship's tackle," and up to that time to "be at merchants' 
risk and expense," and to be received by the master, and secured by the 
ship's dogs and chains, when so delivered, and then to be at ship's risk. 
It aiso provided, "Charterers or their agents to appoint and pay a 
stevedore to do the loading and stowing of the cargo under the super- 
vision of the master," to supply dogs and chains, and to pay ail port 
charges, at |2 per load of 50 cubic feet on cargo loaded; owner having 
a lien on cargo for freight, dead freight, and demurrage. The cessor 
84 F.— 44 
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clause in the charter party was expressly waived before the vessel 
sailed, and it was agreed that the matters in dispute in tliis cause 
might be decided in an action in admiralty or at law. Eespondents 
admit the delay, but set up as an excuse that certain days were stormy, 
and that on other days the workmen would not work, on account of a 
f uneral of one of their number. But the principal cause of delay, and 
the main question of contention in this and the other cases submitted 
herewith, is the allégation that there was a strike amoiig the workmen 
who were expected to load the cargo; and therefore the charterers 
claim exemption f rom damages for delay, under the clause of the 
charter party which provides that: 

"In the computatlon of the days allowed for dellvering and receivlng the 
cargo shall be excluded any time lest by reason of fire, droughts, floods, storms, 
strikes, lockouts, combinations of workmen, or any extraordinary occurrence 
beyond tlie control of the charterers." 

It is vigorously contended in this case, on the part of the charterers, 
that the strike which existed at the time the loading was taking place 
was such a strike as was intended by the parties to the contract to cov- 
er at the time it was signed, and therefore the charterers should not be 
liable for delay caused thereby. Upon the other hand, the libelants 
maintain that the expression in clause 9, "beyond the control of the 
charterers," means that if it were possible for the charterers to yield 
to the demand of the strikers, by an increase of wages, and they could 
hâve, under thèse circumstances, loaded the vessel, then the strike was 
not "beyond the control" of the charterers, and they are not entitled to 
exemption for demurrage. The libelants further contend that where 
the time for loading a vessel is fixed deflnitely in the charter party, 
so that it can be calculated beforehand, the charterer thereby agrées 
absolutely to load her within the prescribed time, and he takes the 
risk of ail unforeseen circumstances; and the principal case they cite 
to maintain this contention is that of Brown v. Certain Tons of Coal, in 
34 Fed. 913, in which Severens, J., speaking of the subject of strikes, 
and the elïect upon the delay of a vessel, says: 

"He refused to pay— whether Justly or unjustly, I do not know— the price 
that was charged by the laborers in that vicinity for unloading a vessel. He 
higgled over a little différence of 10 cents an hour to those employés, and 
permitted the vessel to lie there until he could coerce the employés to accept 
40 cents instead of 50 cents an hour; thereby attempting to save to himself 
a pittance, while subjectlng the other parties to serious loss and damage. It 
Is therefore held in tïis case, as a matter of fact, that the consignée did not 
use reasonable care and diligence." 

Sanborn, Circuit Judge, in Empire Transp. Go. v. Philadelphia & 
E. Coal & Iron Go., 23 0. C. A. 564, 77 Fed. 919, referring to the same 
différence in wages between employer and employés in Sie matter of 

strikes, says: 

"The suggestion that the Reading Company mlght hâve resumed opérations 
earlier by hiring men who had discharged themselves at the rate of 50 cents 
Instead of 40 cents an hour, and by agreeing not to prefer other workmen as 
employés, is, not entitled to extended considération. The market rate of 
wages for men oî this class was 40 cents an hour. That was the rate at which 
the strikers woi^ed without complaint until they abandoned their employment. 



WOOD V. KEYSEH. 691 

That was thc rate at whlch the new employés were paJfl. To exercise ail 
reasonable diligence does not require an employer to hlre, at wages 25 per 
cent, above the market rate, a set of men wlio tiave abandoned its employment 
without wamlng, at a crltlcal time in the eonduct of its opérations, and 
banded themselves together to prevent, by intimidation and violence, other 
workmen from carrying on its legitlmate business. Nor does it require sueli 
employer to agrée not to prêter, or not to prefer in fact, faithful and willlng 
laborers at going wages, as its employés, to those who hâve acted in this way, 
at wages 25 per cent. Mgher." And then the learned judge adds: "ïhere is 
nothing in Brown v. Certain Tons of Coal, 34 Fed. 913, in eonfllct with thèse 
Tiews." 

ITu» aeciBion Dy Sanborn, Circuit Judge, is not only one of the very 
iatest (haTing been delivered in August, 1896), but is one of tlie best- 
considered, cases cited, and contains many valuable références. 
There is much in it to sustain the proposition in libelants' brief, that 
if the charterers could, by any reasonable effort, hâve avoided the 
strilce, or secured other laborers with which to load the vessel, then 
they would be liable. On page 7 of the brief of Convers & Kirlin, 
they say that the charterers mnst secure workmen if it were possible 
to get them at reasonable terms, and if those whose services they had, 
or expected to hâve, refused to work for them on reasonable terms, 
they mnst secure others, if possible. The court apprehends that this 
is the proper construction that should be put upon the clause in ques- 
tion in this case. In the case above referred to, Sanborn, Circuit 
Judge, on page 568, 23 0. C. A., and page 923, 77 Fed., speaking of 
the question of customary time, or usual time, as compared with 
reasonable time, in that case, says: 

"We hâve failed to flnd any décision among the cases cited by counsel for 
appellants to the effect that a custom of a port excludes other facts and cir- 
cumstances from considération in determining the reasonableness of the time 
of the boat's discharge, or of the diligence of the charterer. The décisions 
and opinions to which he referred amount to nothing more than this; That 
when a ship is to be unioaded, under ordinary clrcumstanees, the customary 
method and the customary time In its port of delivery prove the reasonable 
method and the reasonable time, and measure the llabllity for détention, in 
the absence of countervailing évidence. But suppose that the circumstancej 
are extraordlnary; suppose that the threats of reckless men and the violence 
of mobs suspend the opération of every custom of a port, and hold willlng 
laborers and anxlous dock owners allke in enforced idleness and utter help- 
lessness for days; Is the customary time for the discharge of a vessel under ordi- 
nary clrcumstanees the reasonable time under such circumstances? Shall the 
reasonableness of the time wlthln which a charterer is required to unload a ves- 
sel under such circumstances be measured by a considération of ordinary cir- 
cumstances only, or by a considération of ail the actual facts and circum- 
stances at the time he was required to unload herî" He adds: "It is not a 
new question. It bas been earefuUy and exhaustively consldered in the 
EngUsh and American courts,"— and cites a number of cases thereon. 

Ail the American décisions show that, whether the custom of a 
port is proved or not, ail the facts and circumstances, ordinary and 
extraordinary, which exist at the time of the unloading, hâve been 
uniformly considered in determining the reasonableness of the time 
of discharge. The American cases apply the same rules of law to 
thèse contracts, where the customary time of discharge is proven, 
that they do when no custom is established; and the test of the lia- 
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bility of the charterer for the delay is tlie reasonableness of the 
time occupied in unloading, in view of ail the faets and circumstan- 
ces at that time. Any other ruie would contradict and destroy it- 
self. It is settled tliat the obligation of the charterer is to load 
the ship in a reasonable time. Our reason teaches that that time 
is reasonable under ordinary circumstances (that is, customary), but 
is unreasonable under extraordinary circumstances. If extraordi- 
nary circumstances can never be considered to détermine the rea- 
sonableness of the time, then the charterer must always unload ail 
vessels that arrive under unusual circumstances in an unreasonable 
time. It is admitted by the stipulations flled in this case that the 
charterers were unable to obtain other labor than that of the strikers 
with which to load the vessel ; and the court holds in this case that 
the demand that they should be compelled to pay an advance in 
wages, made in the midst of loading, after the contract between the 
charterers and the owners had been made upon the basis of the wages 
formerly paid, and a refusai to work unless the demand was acceded 
to immediately, was, in the estimate of the court, an unreasonable 
demand, and one which the charterers were not required to comply 
with, in carrying out the spirit and the intention of the parties to 
the contract at the time it was made. To say that the charterers 
could avoid the effect of the strike by granting the demands of the 
strikers and paying the additional wages, and thus save the vessel 
from damage and the charterers from liability, is to virtually nullify 
the pur pose for which the clause was inserted in the charter party. 
If such were the law, and the charterers should promptly comply 
in every instance with the demand of the strikers, then there would 
never be a strike. If the clause does not mean protection to the 
charterers, under the circumstances in this case, then it has no 
meaning, and no reasonable interprétation can be put upon it. The 
court does not feel bound, and is not in any way inclined, to lend its 
power to aid a set of men to squeeze their employers into an uncon- 
scionable and unreasonable contract, made at a time of great neces- 
sity, and under the fear upon the part of the charterers that they 
will be mulcted in damages, as contended for by the libelants hère, 
if they do not yield to their demanda. 

As to the othef causes of delay, to wit, the funeral of the baymen, 
the day occupied in putting up the tackle for loading the vessel, 
and for cessation of work on Good Friday, it appears that thèse days 
do not fall within the exceptions of. the charter party, as, properly 
speaking, they are "working days," which term includes ail days 
except Sundays and légal holidays; and I am of the opinion that the 
custom of baymen to cease labor on thèse days, as set forth in the 
answer, is not such a stoppage of labor as was contemplated by 
the charter party. The day lost in putting up the gear of the ship 
should count in lay days, as it may reasonably be included in the 
work of stowing the vessel ; 1 1 not being contended that it is part of 
the duty of the vessel to so flt herself, in order to fall within the 
terms of the charter party, "Lay days to commence on the day after 
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the vessel îs ready to receive cargo, and written notice of same gîven 
to charterers." It appears from the record that thèse matters wero 
the custom of the port, of which the charterer, at the time of the 
making of the charter party, had full knowledge; and for the delay 
occasioned by such custom he was entitled to provide, and knew that 
they might be liable to occur. For the loss of days occurring from 
the last-mentioned causes, the charterers can plead neither ignorance 
nor surprise, and the court thinks that they should be held liable for 
damages for any time over lay days lost for thèse reasons. 



HAWKHURST S. S. CO. v. KETSER et al. 
(District Court, N. D. Florida. July 3, 1897.) 

1. Chabter Party— DEiruEEAGE—STEiKES. 

Where the lay days of a vessel being loaded by respondent mercbants ar« 
fixed, but exceptions £rom the runnins thereof include the term "strikes," 
merchants should not be held liable for demurrage, even though the alleged 
strike was brought about by the demanda of the merchants that the labor- 
ers engagea in loadlng the vessel should conform to certain ruies and régu- 
lations which are perfectly reasonable in themselves. 

2. Same. 

Notwithstanding the fact that the charterers acquiesced In certain eus- 
toms of baymen while loading their ships for some time previous to a 
strike, this is not a waiver of their right to insist upon their abandonment 
of such customs if the same are unreasonable, nor Is it évidence of their 
justness. 

This was a libel in personam to recover demurrage under a charter 
party. 

Convers & Kirlin, Liddon & Eagan, and B. 0. Tunison, for libelant. 
John 0. Avery, for respondents. 

SWAYNE, District Judge. This is an action in personam, on the 
admiralty side of this court, to enforce the payment of demurrage, 
and arose out of almost the same circumstances as, and the alléga- 
tions in libel and answer are similar to, those in the case of Wood v. 
Keyser (decided at this term of court) 84 Fed. 688. However, this 
case présents some additional facts, and an additional phase of the 
strike question to that decided in that case. The answer, among other 
allégations, sets forth certain methods insisted upon by the labor 
organizations, which had, as members, ail the available timber work 
ers in Pensacola Bay, where the ship was being loaded. The alléga- 
tions in the answer, which, from the record, I must take as fairly rep- 
resenting the facts, so far as this matter is concern'ed, set up the fol- 
io wing: 

"The saia labor organizations had for years arbitrarily dictated to the 
timber merchants at Pensacola not only the matter of wages, but also as to 
the manner of loading vessels at said port with timber, by means of rules and 
régulations and practices insisted upon, the effect of which was to require 
the members to work only In a certain way, which deprived their employers 
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of the full and reasonable work whlch they could and would perform but for 
such raies and régulations. That such rules and régulations prohibited wliat 
Is called 'skuU dragglng,' whlcli is pushlng sticks of timber, over roUers or 
skuUs, Into position by hand, after being placed in ttie port of a vessel; sucli 
prohibition causing a loss of tlme, and the employment of extra men to move 
the timber, by attachlng a dog and chain, and drawing it Into place by means 
of wlhches and wlnchmen. That such rules and régulations required that a 
steamship should be loaded as two ships; the compartments forward of the 
smokestaek being taken as one ship, and the compartments aft of the smoke- 
stack being taken as another, and net permitting men to be changea froni one 
to the other, so that in many Instances the cost of stowing a small quantity 
of timber would be greater than Its value. That the said rules and régula- 
tions of the said associations also required that no matter how smaU a quan- 
tity of timber remalned to be placed In the ship after the usual hours com- 
pleting the last full day's work, as permltted by the associations, the ship 
should wait until the foUowlng day to finish loadlng, and then that a half 
gang of men should be employed, and pald for a full day, though but one 
hour's time might be required for the work. That the said rules and régula- 
tions also forbade the use of steam in any manner, and under any eircum- 
stanees, In the loading of the ship, although steamships were provided wlth 
ail the facilities for such purposes, and could thereby be loaded more ex- 
peditiously, and notwithstandlng that the master and owners of the said 
shlps were ready and anxlous to supply ships wlth such facilities without 
charge, as is customary at ail ports except Pensacola. That the practice of 
the said associations was to stop ail work of loading ships in the bay when- 
ever a member of one of the associations dled. That the said merchants, 
including respondents, wlth but one or two exceptions, decided and notifled 
the said associations that they would not submlt longer to the unjust rules 
and régulations and practiees aforesald of the said associations In regard to 
the loading of timber of ships," etc. 

Under thèse circumàtances the charterers undertook to supply what 
may be called reasonable terms of employment, under which timber 
stowers were to be employed in vessels chartered by respondents. 
Among thèse terms insisted upon were: (1) That the death and fu- 
neral of a member of the associations should not cause a cessation 
of the work upon the vessels; (2) that skuU dragging, or the placing 
of timber in position in the hold of a vessel by pushing same by hand 
over skulls or wooden rollers, should be regarded as proper to be 
insisted upon by said merchants; (3) that gangs of men might be 
required to work in any part of the ship, either in fore or aft hatches, 
interchangeably ; (4) that charterers should hâve privilège to employ 
members to work overtime at one dollar per hour, in order to com- 
plète loading, when only small quantity left over on last day; (5) mer- 
chants to hâve privilège of using steam power of vessel, paying wages 
of same number of men, whether actually employed in loading or 
not. The record nowhere discloses any allégation or inference that 
thèse conditions were unreasonable or unjust to the workingmen, but, 
on the contrary, from their terms, they appear just and reasonable 
towards ail concemed; and, although the respondents may hâve ac- 
quiesced for some time in thèse usages, yet this is not évidence of 
their justness, or a waiver of their right to insist upon their aban- 
donment. If the customs in controversy are unreasonable, the de- 
mands of the merchants at that time for their abandonment would, 
in my opinion, be exactly analogous to a demand on the part of the 
baymen or stowers of timber that the said customs, supposing the 
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Bame had not theretofore existed, should be observed in the future, 
and the mer chants, deeming them unreasonable, refused to comply 
with said demanda. A strike, occurring under thèse circumstances, 
being a refusai of a combination of ail available workmen to work 
upon terms which must be viewed by this court as reasonable, seems 
to fall within the meaning of the strike clause or exception as clearly 
as where it results from a demand of an advance of wages. If the 
merchants must submit to the unjust rules and régulations of the 
labor associations to-day, when, and in the loading of what ships, 
will it be right for them to take a stand? Beach on the Modem Law 
of Contracts, at section 238, vol. 1, says: 

"Where a 'strike clause' Is Inserted in a contraet, exceptlng liablllty In case 
of failure to perform, occasioned by a strike, the contracter Is not thereby 
prohiblted from conducting his business upon the same gênerai principles which 
would hâve gorerned hlm had the clause not been Inserted; nor la he re- 
qulred to resort to extraordinary or unusual means to prevent strlkes, but 
he bas the right to adopt such rules and régulations and pay such wages as 
are reasonable under the circumstances." 

In speaking of the strike clause in the contraet before it, the court 
of appeals of New York (Eailway Co. v. Bowns, 58 N. Y. 574) says 
that the additional agreement, that "every effort will be made by 
the Company for the fulfillraent of the contraet," will not be inter- 
preted as requiring the performance at ail events, if within the power 
of the Company; and then, passing to the "strike clause" proper, 
that court says: 

"The strike was immedlately preceded, and proximately caused, by a ré- 
duction of the wases by the employer; and the contention of the défendant 
Is that as the strike resulted from the voluntary act of the plaintifC, and 
would not hâve occurred but for that act, the plaintiff cannot hâve the benefit 
of that exception and exemption from liability. But parties may agrée in 
advance under what circumstances and upon what eontingencies the contraet 
shall terminate, or either party be absolved from Its obligations; and if the 
circumstances occur or the contlngency bappens, even by the voluntary act 
of the party clalming the exemption and the benefit of the stipulation, it will 
be available to him in the absence of fraud or mala fides," Agaln, that court 
says, "Provision was intended to be made against the resuit of the strikes, 
Init not against their occurrence," and then goes on to deflne a "strike," 
within the meaning of the excepted clause: "A strike is a combination among 
laborers— those employed by others— to compel an increase in wages, a changé 
in the hours of' labor, some change in the mode and manner of conducting 
business, to enforce some particular policy in the character or number of men 
employed, or the like." "They can always be prevented or arrested, what- 
ever be their origin, by a yielding on the part of the employers to the de- 
mands of the combination; and if such were the duty of the plaintiff, under 
the stipulation to make every effort that the contraet with the défendant 
inight be performed, the clause providing for an indemnity from the con- 
séquences of a strike was nugatory, and had no meaning. There could be 
no strike fflr which the plaintifC would nut be responsible, in a way to deprive 
It of the benefit of the exemption from liability." Agaln: "The plaintiff 
acted in good faith In fixing wages of its employés, and upon just and rea- 
sonable business principles, and it is tn no respect liable to the défendant 
for the resuit." 

Thèse principles apply with equal force to the case under consid- 
ération. The respondents, in insisting upon the change in custom. 
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àiâ so from what apparently seems to be Sound business principles, 
in good faith, and with a view to place tbeir business and that of the 
port upon an equal footing Tdth that of other ports; and the refusai 
of the association and combinaticn to yield cannot be attributable to 
them, and clearly falls witliin the meaning and intent of the excep- 
tion on account of strikes. Other days for which exemption is 
claimed are classed with those for which a decree was directed to be 
entered in the case of Wood v. Keyser, heretofore decided; and for 
days lost, over the stipulated lay days, for thèse reasons, a decree 
may be entered in this cause. 



THH ORAMP. 

O'BRIEN V. THE ORAMP. 

(District Court, E. D. Pennsylvanla. January S, 1898.) 

No, 54. 

Sbamen's Wages— Repusal to Handle Cargo— Shipping Articles. 

There is no custom exempting the crew from the duty of handllng cargo 
when It consists of Ice, In the absence of an express stipulation In the 
shipping articles. 

This was a libel in rem by O'Brien and others against the Cramp 
to recover seamen's wages. 

Jos. Hill Brinton, for libelant. 
Horace L. Cheyney, for respondent. 

BUTLEE, District Judge. It is to be regretted that the libelants 
did not accept the money paid into court on their account. It seems 
to be ail they are justly entitled to. Had they been suing at their 
own expense it is probable they would hâve accepted it. Unneces 
sary litigation at the public expense, which not unfrequently occurs, 
should be discouraged. The libelants, according to the libel and an- 
swer, were discharged from service because they refused to "handle 
cargo." It is the duty of the crew, generally, to perfonn this service. 
The articles signed, which are the évidence of the contract, are in the 
usual terms, and silent respecting the service in question. Without 
more, it is dear that the libelants were subject to the service. They 
testify, however, that it was distinctly agreed before they signed or 
when they signed that they were not to "handle cargo." They supporî 
each other in this statement. The statement, however, is not consis- 
tent with thdr conduct afterwards, or with the statements of the libel. 
They did not prétend to a recollection of such an agreement until called 
to testify, but thought the articles did not specify this service, and were 
uncertaia about that. To justify a quahflcation of the articles respect 
ing the subject the testimony should be clear. The writt'^n évidence of 
the contract should prevail except when fraud or mistake is shown. 
The évidence does not satisfy me that by custom the crew is exempt 
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from the duty to "handle cargo" where it oonsists of ice, unleas such 
duty is expressly mentioned in the articles. 

I need not décide whether the respondent's oiïer, or tender, before 
the commissioner, was sufflcient to relieve him of subséquent costs. 
What he paid into court, the libelants were entitled to take ont; it 
could only be paid in for them, and it is only because of such an un- 
conditional tender that he is relieved as respects future costs. The 
libel is sustained to the estent of the money paid into court, and to 
this extent only. 

A decree may be prepared accordingly. 



THE ILLINOIS. 

BALANO V. THE ILLINOIS. 

(District Court, H. D. Pennsylranla. January 3, 1898.) 

Collision — Damages — Ihterest. 

Tîi detennining the amount of the damage award, the value of the In- 
Jury done to the vessel is to be aseertained, and then an amount equal 
to Interest thereon to the tlme of the trial may be added, not strictly as 
Interest, but as part of the damage compensation. 

This was a libel in rem by the owners of the schooner Mabel Jordan 
against the steamship Illinois to recover damages for a collision. The 
owners of the Illinois also brought in the tug Grladisfen as a co- 
respondent. In the district court it was held that the Illinois alone 
was in fault (65 Fed. 123), and the cause was referred to a commis- 
sioner to report the amount of damages. The commissioner hàving 
now flled his report, the hearing is upon exceptions thereto. 

John F. Lewis, for libelants. 

N. Dubois Miller, for respondent 

BUTLEE, District Judge. After careful reading of the commis- 
sioner's report and the briefs of counsel in support of their exceptions, 
I am satisfied that the exceptions should be dismissed. The com- 
missioner's flndings relate to matters determinable by the évidence, 
and in my judgment they do the parties substantial justice. The 
évidence respeoting the numerous disputed items is conflicting, and 
the commissioner's duty was a difîBcult one. A différent conclusion 
than that reached by him, respecting some of them, might possibly 
be sustained hy the évidence as reported, but the commissioner, who 
saw and heard the witnesses, is best qualifled to estimate the value 
of their testimony, and I hâve found nothing that would justify me in 
differing from him. 

As respects the allowance for demurrage, I think the évidence of the 
vessel's actual earning capacity is sufflcient to answer the claim based 
on the charter; and in this respect the case resembles that of The 
Redruth (recently decided hère) [26 G. 0. A. 338, 81 Fed. 227]. As 
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respects the aliowance for permanent in jury to the vessel, tlie comûxis- 
sioner appears to hâve examined the subject witli great care and 
intelligence, and has reached a conclusion fully justified by the évi- 
dence. To sustain such a claim the évidence of such injury should be 
fully proved: and in this instance, in my judgment, it is. The smn 
called interest added to the |5,000 was necessary to make full com- 
pensation at this time. It is not strictly interest — ^which is due only 
for the withholding of a debt — but the compensation for the perma- 
nent injury to the vessel vras due as of the time when it was inflicted, 
and the addition of what is called interest is justly added for with- 
holding it. If the respondent's position in this respect were sound 
no compensation on this account would be due until such time as the 
vessel might be sold. It is not sound, however; |5,000 of the value 
of the vessel, as the commissioner has found, was destroyed by the 
collision and the libelant was thus deprived of this amount of his 
property. He was justly entitled to be paid for it when deprived of 
it, and such payment being withheld, the usual compensation for the 
withholding of a debt is the oommon method of compensating for the 
withholding of damages due for a tort. It has been held in one or 
more instances that where a jury renders a verdict for the amount of 
damages resulting from an injury and adds interest from the date 
of its infliction, the verdict should be set aside; but it is qui te well 
settled that in ascertaining the amount of compensation to be paid, 
it is justifiable to find the extent of the injury valued in money, and 
add a sum equal to interest to make compensation at the time of such 
flnding. It is but charging the wrongdoer with what he may justly be 
supposed to hâve made out of the money which belonged to the party 
injured. 
The exceptions must be dismissed and the report conflrmed. 



THE HAROLD. 

THE DAVID CROCKBTT. 

MANSON et al. v. THE HAROLD et al. 

NBALL V. MANSON et al. 

(District Court, S, D. New York. January 11, 1898.) 

OOLLTBION— SaiI, VESSBIi— TtJG AND TOW 3,600 FÉBT LONG AT Ska— FOQ. 

The tug Harold was proceeding southward past Cape Charles witli two 
barges in tow, each over 200 feet long, and eaoh upon a separate hawser 
about 1,100 feet long behind the tug. The H., hearing the fog horn of the 
schooner M. bound north nearly ahead, starboarded her wheel, and passed 
some 300 or 400 feet to the eastward of the schooner, but the schooner col- 
lided wlth the Crockett, the first barge, about 1,100 feet behind the H. 
Lights could be seen only a few hundred feet distant. No signal was givea 
by the tug, Indicating her change of course to the schooner, nor any signais 
to the tow to co-operate with the tug by starboarding, nor was any signal 
glven from the barges to indicate their positions. There was no lookout 
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forwarâ on the Crockett to observe the change In the lead of the tug's 
hawseï- to port, and in conséquence of thls, the Crockett, when the schoon- 
er's llghts were first seen, erroneously put her wheel to port, lu order to 
go to the westward of the schooner, though she very qulckly changea her 
wheel to starboard. The schooner was going under nearly ail sail at about 
six miles an hour. Eelâ, that the navigation of each of the vessels was 
blâmable; that navigation In fog with such long tows wlthout prevlous 
arrangement for signais to Indlcate the position of the tow, or to secure co- 
opération by the tow wlth the tug in keeplng out of the way, is dangerous, 
and at the risk of the tug, whose légal duty it Is to keep the whole fleet 
out of the way under the rules of navigation; since wlthout such prevlous 
provisions, it is impossible for the tug to keep the fleet out of the way of 
saillng vessels, or to give the latter sufficient opportunity to keep away 
themselves. HeM also that the Crockett was hère liable for négligence In 
her own part of the navigation, and that the schooner was also liable for 
Immoderate speed. 

Libel and cross libel for damages caused by collision. 

Carter & Ledyard and Edmund L. Baylies, for Manson and others. 
Eobinson, Biddle & Ward, for the David Crockett 
Carpenter & Park, for the Harold. 

BROWN, District Judge. The above libel and cross libel grow 
out of a collision, which took place a little after 10 p. m. on April 
8, 1897, in a dense fog, about 15 miles to the northeast of Cape 
Charles, between the three-masted schooner Agnes' E. Manson, bound 
north, and the barge David Crockett, in tow of the tug Harold, bound 
south, by which both vessels sustained some damage. 

The tug Harold had two barges in tow; the David Crockett on 
a hawser about 1,100 feet behind the tug, and the barge Marion be- 
hind the Crockett on a hawser of about the same length. The Har- 
old was a powerful tug, about 130 feet long with two masts and 
sails ; and each barge was 218 feet long or over. The David Crockett 
was an old clipper ship turned into a barge, with three masts and 
fore and -aft sails. Both barges were light. The schooner was 174 
feet long and was loaded with 1,360 tons of coal. She was making 
a course N. E. by N. on the starboard tack, with a good wind from 
about S. S. E., nearly three points aft of abeam. She had ail sails 
set except two topsails, which were taken in wheh the fog came 
on about an hour and a half before the collision. At collision she 
was making about six knots an hour, The fog was so thick that 
lights could not be seen more than a few hundred feet. The tug 
was headed S. W. by S. The fog horn of the schooner was heard, 
as the pilot says, 1^ points on his starboard bow; this estimate was 
incorrect. The resuit shows that the schooner must hâve been very 
nearly directly ahead. On hearing her fog signais, the pilot of the 
tug starboarded his wheel so as to bead 2 points more to the south- 
ward, and steadied at S. by W. under one bell, making probably 
about 3J knots speed. He heard one or two additional fog signais 
from the schooner, and then mad« her green light on his starboard 
bow, and passed to the eastward of her, at a distance estimated at 
about 300 to 400 feet. When abeam and faintly seeing her sails, 
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he twice hailed the schooner, shouting that.he had barges astern 
and that the schooner should keep ofE. Those on the schooner heard 
several fog signais of the tug, at first apparently a little on their 
starboard bow, and afterwards saw the tug's vertical white lights 
indicating a tow, and soon after her green light in the same direc- 
tion. The lookout of the schooner testifles that he heard from the 
tug "when abeam, the hail to keep off. The master and mate testi- 
fy that they heard some shouting, but did not hear what the hail 
from the tug was, nor the report of it by the lookout. The mate 
at about the same time told the wheelsman to keep his course. A 
few moments afterwards the green light of the barge David Crock- 
ett was made a little on the schooner's port bow, whereupon the 
schooner's wheel was put hard a-starboard, and the schooner paid off 
two points, enough to bring the barge a little on the schooner's star- 
board bow, when the collision took place, the stem of the barge strik- 
ing the anchor stock on the schooner's starboard side and badly 
scraping her side. The barge's stem was knocked to port, and some 
leaking caused. 

There is much less conflict than usual in the testimony concerning 
the facts of this case. The accounts given by the différent wit- 
nesses do not much differ. The master of the schooner, indeed, con- 
tends that the tug did not change two points to the southward, as 
the latter's évidence shows that she did; but that she continued 
on a course about parallel to his own. There is no sufflcient reason, 
however, to discrédit the tug's witnesses in this respect; and it 
agrées better with the other facts of the collision, since it is not 
probable that the Crockett, except through the tug's starboarding, 
would hâve been as much as three or four hundred feet to the west- 
ward of the position of the tug, having référence to the Une of the 
schooner's course and of the tug's course shortly before. What is 
specially noticeable in the case is, the entire disregard by each of 
the three vessels of some of the well-known rules of navigation. 

(1) The schooner had nearly ail sails set in a fresh wind, and was 
going at a speed of six knots; this plainly was not the moderate 
or reduced speed required in fog by article 13. The Citv of New York, 
15 Fed. 628; The Martello, 34 Fed. 75; The Bhode Island, 17 Fed. 
555, 558; The Wyanoke, 40 Fed. 704; The Zadok, 9 Prob. Div. 114. 

(2) The Crockett, though having her sails set and being 1,100 feet 
behind her tug, had no lookout forward, and paid little attention to 
what was ahead of her. There were but two men on deck, both of 
whom were in the pilot house, which was far aft near the mizzen 
mast, and no attention was paid to the lead of the hawser which 
should govern the steering of the tow. Consequently when the red 
light of the schooner was first seen and seen later than it should 
hâve been seen, a few hundred feet away and nearly ahead, the barge 
not knowing on which side of the schooner her hawser led, wrongly 
put her wheel hard a-port, so that if the schooner had not by star- 
boarding fortunately headed her off, she would hâve raked and prob- 
ably suuk the schooner by her hawser. 

(3) The tug, though making the fog horn of the schooner nearly 
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ahead, did not stop her engines, as required, until the position of 
the schooner could be certainly ascertained. The Martello, 153 U. 
S. 64, 14 Sup. et. 723. Had she done even this, it is probable that 
the collision would hâve been avoided, through the slower movement 
of the Crockett and the greater time for the schooner to hâve got 
away under her starboard wheel. By the tug's stopping and slack- 
ening the hawser, moreover, in such situations the privileged vessel 
might often escape harm by crossing the hawser, when she would 
otherwise be damaged or sunk. The tug again though she herself 
starboarded, which the resuit shows was necessary, in order to clear 
the schooner, gave no signal to the barges to starboard also, though 
immédiate starboarding was equally necessary to enable them to 
avoid collision, and was the only means by which the tug could keep 
so long a tow out of the way of the schooner. 

There is no doubt that the fresh wind on the port side of the 
barges, which were light and high out of water, caused them to sag 
somewhat to the westward. This made it more dangerous to the 
schooner for the tug to go on the windward side of her, as the barges 
were thus the more likely to be encountered by the schooner. 

From this sagging of the tow to leeward, there was spécial reason 
why the tug should hâve ordered the barges, by such notice as was 
practicable, to follow the tug, and to starboard immediately when 
the tug found that starboarding was necessary to avoid the schooner. 
The pilot of the tug testifles that they had a code of signais, by the 
use of the steam whistle, for giving to the barges various direc- 
tions, such as casting or weighing anchor, to set or take in sail, 
etc.; but he had no signal arranged for directing the barges to port 
or to starboard the wheel. He states, however, that it was under- 
stood thatseveral short blasts in succession was a signal that the 
barges should give spécial attention to follow the tug's hawser. 
Had that signal been given, it would hâve been better than none at 
ail, and might hâve been sufBcient for this occasion had the barge 
been provided with any lookout forward, as was her duty, to see 
how the hawser was leading. The captain of the Crockett testifles 
that some other tugs by which he has been towed, hâve signais for 
an order to the barge to port or to starboard the wheel. The barges 
were also provided with steam whistles; but they are not in the 
habit of using the whistle to indicate their position in a fog, and did 
not do so at this time. 

Had this barge indicated her position by any sound upon her 
whistle, there is no doubt that the collision would hâve been avoid- 
ed. The schooner, though knowing that the tug which she had just 
passed had a tow, did not know and had no suspicion that the tow 
was tailing considerably to the westward of the Une of the tug, so 
as to bring the tow upon the schooner's port bow. Any whistle from 
the barge would hâve made this fact known to the schooner much 
earlier than the time when the barge's port light was seen, and 
in time to enable the schooner by starboarding to avoid collision. 

In the case of The Whitney and Shamokin, 77 Ped. 1001, a similar 
difficulty was experienced by the steamship Whitney in approach- 
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ing PoIIoclî Eip Lightship going south, while a tow, similar to tKs, 
was rounding that point and going north. It was there considered 
that the tug and tow were bound to proride for indicating the tow'a 
situation by some. signal or else previously to hâve corne to anclior. 
The cases of The Èaleigh, 44 Fed. 781, and The City of New York, 1 
C. C. A. 483, 49 Fed. 956, were referred to, and the ruling in the former 
caae requiring such signal was regarded as most properly applicable to 
the case; and the same rule should, I think, be applied hère. 

Without some signal indicating the position of the tow in fleeta 
made up like this, it is impossible for a crossing vessel in fog to 
know which way the tow is tailing, or where its boats are located, 
and impossible, therefore, to make use seasonably and intelligently 
of such measures as are practicable to the sailing vessel and nec- 
essary to save life and property. The dangers of such navigation 
in fog with tows on such long hawsers and without any such pré- 
cautions, seem to me too great to be justifiable, in the absence of 
any statutory récognition. The mère récognition of towage at sea 
is no récognition of the lawfulness of towage on such long hawsera 
in fog; and the practice is too récent to hâve acquired validity as a 
customary usage of the sea. The new 15th article permits a signal 
from the tow, and with such long tows and hawsers in fog sîgnalling 
seems to me a plaln requirement of ordinary prudence. 

But if such navigation by tug and tow be deemed justifiable, it 
is, at least, subject to the established rules of navigation. The Mave- 
rick, 84 Fed. 906. Nothing in the rules releases the tug from the obli- 
gation of the thirteenth rule to keep herself and her tow, as one vessel, 
ont of the way of sail vessels. The Civilta, 103 U. S. 699. It is urged 
that this is impossible in cases like the présent. But if a tug and tow 
voluntarily enter npon towage in such form and manner as to make 
it impossible for them to keep out of the way and at the same time 
impossible for the privileged vessel when meeting them, through 
lack of timely knowledge of the tow's position, to keep away by any 
care of her own, must not such navigation be at the risk of those 
who engage in it? It is at least incumbent upon them, as it seems 
to me, to take reasonable précautions by the use of such signais as 
are permissible and as the évidence shows are perfectly practicable, 
to indicate their position and to secure concert of action in steering 
80 as to perform the statutory duty of keeping out of the way, as 
well as to aid the privileged vessel to do seasonably what she can 
to avoid collision. 

In the towage cases before the suprême court it bas been adjudged 
(The Civilta, supra; The Virginia Ehrman, 97 U. S. 309) that not- 
withstanding the gênerai responsibility of the tug, the tow also is 
bound to be vigilant in the use of ail proper means at her command 
to avoid collision. In those cases the hawser was but from 200 to 
300 feet long, about one-fourth the length of the hawser in the prés- 
ent case. In the case of The Virginia Ehrman, where the tow was 
on a hawser of but 50 fathoms, both the tug and the tow were held 
in fault for running into a dredge at anchor in a channel way; the 
tug, for not giving the dredge a wider berth, and the ship, because 
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she "had no lookout, and her helm was put to port when it should 
hâve been put to starboard." That is precisely the case with the 
barge in this instance. She had no lookout, and at first ported 
when she ought to hâve stafboarded, through failure to keep watch 
of her own hawser. 

In the case of The Civilta, 103 U. S. 699, a ship was in tow of a 
tug on a hawser 270 feet long, less than one-fourth of the hawser 
in this case. The pilot who had the lawful control of the naviga- 
tion, was on board the ship, and did not interfère with the navi- 
gation of the pilot of the tug. The ship ran into a schooner, which 
it was held had not changed her course. Both the ship and the tug 
were held in fault for not properly observing the schooner, and not 
keeping away in time. The tug was held responsible for the gên- 
erai navigation, and because the pilot, who was on the ship, and 
"who was in charge of both ship and tug, neglected to give the nec- 
essary directions to the iAig^ when he saw or ought to hâve seen, 
that no précautions were taken by the tug to avoid the approaching 
danger." 

Thèse cases fully recognize and establish the duty of both the tug 
and the tow to keep a proper lookout, to be vigilant in doing what 
is in the power of each to avoid collision, as well as the duty of the 
pilot in charge of the whole, to communieate such orders as may 
be necessary between tug and tow. 

In like manner it was the duty, as it seems to me, of the pilot on 
board the tug, who in this case was in charge of both tug and tow, 
to give notice to the tow, as a part of his duty to keep the whole fleet 
out of the way, that she should starboard her wheel, as above in- 
timated, at the same time that the tug starboarded her wheel; in- 
asmuch as in no other way could the tow, a half mile long, help tail- 
ing across the Une of the schooner's course, with collision as the 
almost inévitable resuit. Provision could as easily hâve been made 
for such necessary communication between the tug and tow as to 
steering, as was made in regard to saUs and anchors. 

The tug, moreover, did not give to the schooner the signal of two 
blasts, as she might hâve done, to show that she was tuming to port, 
which would further hâve put the schooner on her guard as to the 
position" of the tow behind. This was specially oommented on by the 
court of appeal in The Martello, 39 Fed. 509. 

I think the tug is, therefore, liable for not keeping the tow out of 
the way, as she was required to do by the thirteenth article, and for 
not making use of any of the means above stated in the endeavor to 
do so. 

The tow is liable for neglect to keep any lookout forward, or any 
watcli upon the lead of the tow line to guide her own steering. The 
tug's lights oould not be seen from the barge and the only guide of 
the barge in steering was the direction in which the hawser led and 
the Sound of the tug's whistles, the latter a most uncertain reliance. 
Through lack of any lookout forward and conséquent want of knowl- 
edge, at the moment the schooner's light was seen, in which direc- 
tion the hawser led, the Crockett wrongly ported when she ought to 
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have starboarded. A proper lookout forward would not only hâve 
reported tlie schooner earlier, but would have previously noticed the 
lead of the hawser to port and directed a corresponding starboarding 
of the barge's helm,— both important factors in avoiding collision. 

I do not feel warranted in exempting the schooner from blâme on 
her contention that her excessive speed did not contribute to the col- 
lision. Even if it be assumed that the schooner, if going three or 
four knots only, instead of six, wjould not have been able to turn any 
' more to the westward under her starboard wheel, it is certain that 
the barge would have had longer time in which to correct her error 
in flpst porting, and therefore more time to draw away to the south- 
ward both by her own subséquent starboard wheel, and by the longer 
duration of the puU of the tug to the southward; and had collision 
stUl have taken place, it must have been comparatively slight, and the 
damage little or none. A very little change of the barge's head to 
the southward would have avoided collision. Probably 10 seconda 
more time would have been suiHcient. More than this différence 
would have been made had the schooner been going at a speed of only 
from three to four Imots. It is probable that the barge's light was 
seen at least 500 f eet distant, as the schooner af ter seeing it was able 
by starboarding to change her heading two points to the westward. 
As she was a large schooner 174 feet long and deeply loaded and pays 
off much more slowly than she luffs, the time necessary to change two 
points under a starboard wheel must have been over half a minute, 
which would give at least 500 feet for the approach of the vessels dur- 
ing the interval. This would indicate that the barge's green light 
was seen when the schooner was about midway of the tug's hawser, 
or about a half minute after she passed the tug. I am not alto- 
gether satisfied as to the reasonable care of the schooner in proceed- 
ing for half a minute without change of helni after hearing the shouts 
from the tug, even though the bail was not precisely understood. For 
the schooner knew from the tug's lights that there was a tow behind, 
which in the fresh wind would naturally swing to the westward of 
the tug's course, and the only reasonable inference from the bail 
was that the tug meant to give at least some caution to the schooner, 
which would naturally import a suggestion to her to keep off to the 
westward. 

The damages and costs should b« divided equally among the three 
vessels, the faults of each being independent of the others. 
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HAMBURG AMERICAN LINB v. THE SAGINAW. 

CLYDB S. S. 00. V. THE PERSIA. 

(District Court, S. D. New York. January 14, 1898.) 

Collision — Thwabting Mankuvers— Roundins Buot — Misdndbbstanding of 
SiGNALS— Bad Lookodt— Failurb to Stop— Ikspectors' Rule 8. 

The steamshlp S., outward bound, soon after rounding the Bay Bldge 
buoy, and about 40 minutes after sunset, came in collision with the steam- 
shlp P., inward bound, strllîlng the latter at an angle of about three points 
on the starboard side. When first seen, the vessels were nearly head and 
head, the S.'s red light before she had rounded being seen a very Uttle on 
the P.'s starboard bow. The P. ported and very soon saw the S.'s two 
colored lights, and then her green light only on the P^'s port bow, where- 
upon the P. starboarded hard. The S. first noticed the P.'s red light on 
her starboard bow after rounding the buoy, and ported, resulting in col- 
lision as above stated. The P. on first porting gave a signal of one blast, 
and on afterwards starboarding, a signal of two blasts, both of which, it 
was alleged, were answered by the S. with simllar whistles. They were 
neither heard nor answered by the S. There was great confusion and con- 
tradiction in the testimony as to bearings and the time of slowing and stop- 
ping. Held, that the maneuvers of each were thwarted by the other; that 
they were less than one-half a mile apart when flrst observed, very much 
nearer than claimed, through lack of a proper lookout on each; that neither 
was justifled in starboarding, and the P. was bound under inspectors' rule 
3 to reduce her speed more quickly than she did, upon an évident misunder- 
standing between the ships; and that the S. was further to blâme for in- 
attention to the P.'s signais. 

Thèse were cross libels for damages resulting from a collision. 

Wheeler & Cortis, for the Persia. 

Kobinson, Biddle & Ward, for the Saginaw. 

BEOWN, District Judge. The above cross libels were flled to 
recover the damages to the steamships Persia and Saginaw, arising 
ont of a collision between them, which occurred about 40 minutes 
after sunset on November 13, 1896, off Stapleton or a little to the 
northward of it, Staten Island, and probably a little to the westward 
of mid-channel. The Persia, a large steamer, 445 feet long by 51 
feet beam, was coming in from sea and had left Quarantine Station, 
about a quarter of a mile above Ft. Tompkins, some 11 minutes before 
the collision, and stood up on a course about north, crossing to the 
eastward by one point the usual course of N. by W. in that part of 
the bay. The Saginaw, a much smaller steamer, 260 feet long, was 
outward bound, and shortly before the collision rounded to the west- 
ward of Bay Eidge buoy in about mid-channel, and in so doing by 
the usual course she would naturally change from S. by W. above 
the buoy, to S. ^ E. or S. by E. below it. The night was clear and 
calm; other vessels were about, but none to interfère with the 
movements of either of thèse steamers. Neither was observed by 
84F.-45 
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the other as early as she ,9hould hâve been observed; both, after 
some previous changes of course, turned to the westward, and the 
Saginaw, with the bluff of her starboard bow, struck the starboard 
side of the Persia aft of midships at an angle of about three points 
or less, with a glancing blow, which damaged both vessels and in- 
jured two children on thei Persia, in whose behalf libels hâve also 
been flled against both steamers. 

The contention for thé Persia is that while she was heading north 
and making nine to ten knots against an ebb tide of two or three 
knots, the Saginaw's red light was seen nearly ahead and a mile 
or more away; that the Persia at once ported and gave a signal of 
oné whistle, which was answered by one whistle from the Saginaw; 
that soon afterwards the Saginaw's two side lights were seen, and 
shortly her green light alone; that on seeing her two side lights 
the Persia's engines were stopped, her wheel starboarded, and a sig- 
nal of two blasts given, which was answered by two blasts from the 
Saginaw; that afterwards the Saginaw swinging to the westward, 
showed again her red light and that the Persia then gave three 
blasts of her whistle and reversed either then or previously ; and 
that when the vessels were about 300 feet apart she swung her stern 
about one point to port to ease the blow. She charges the whole 
fault upon the Saginaw, (1) for swinging to port in rounding the 
Bay Eidge buoy so as to change her show ôf lights after the Persia's 
signal of one whistle, and (2) for turning again to starboard too late 
and when too near to the Persia, after her previous change to port. 

For the Saginaw it is claimed that the Persia was not seen, nor any 
signal given to her until after the Saginaw had turned the buoy; 
and that no signal of one blast was heard from the Persia at any 
time; that after the Saginaw had turned the buoy and was on a 
course of about S. by E. the Persia's red light was seen half a point 
off the Saginaw starboard bow; that the Saginaw at once ported 
and gave her a signal of one whistle, and soon after repeated the 
signal, to neither of which was any answer received; that under 
the Saginaw's port wheel her head swung to starboard until the 
Persia was one point on the Saginaw's port bow; that soon after, 
when the Persia was about two points on the Saginaw's port bow, 
the Persia's green light came into view and her red light was shut 
in, being then about 1,000 feet off; that the Saginaw then gave a 
signal of one blast, to which the Persia replied with two blasts, 
whereupon the Saginaw starboarded and at once stopped and re- 
versed at half speeâ and so continued until collision. She reversed 
at half speed only in order to avoid too rapid a swing of her head to 
starboard. She charges the whole fault upon the Persia for star- 
boarding her wheel and crossing the Saginaw's bows when both were 
in a situation of perfect safety, after the two vessels had been show- 
ing red to red for a considérable time. 

The case is an interesting and a peculiar one, because I am satis- 
fled that each vessel when first seen by the other was seen nearly 
ahead, and each vessel in then porting her helm, observed the re- 
quirements of the rules of navigation, and adopted the maneuver 
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wLicli seemed the proper one to avoid collision; and yet each vessel 
in turn tliwarted the maneuver of the other, either of which maneu- 
vers, if net thus thwarted, would hâve avoided collision. Both 
mistakes arose from the évident fact that each vessel misunderstood 
the intentions of the other. The object of the rules as to signais is 
to prevent such misunderstandings. That object was hère frus- 
trated because the Persia attributed to the Saginaw answering sig- 
nais of assent which the Saginaw never gave; and because the Per- 
sia did not hear or answer the timely signais of one whistle which 
the witnesses from the Saginaw testify were given by her, and also 
because the signais given by the Persia were not heard or noticed 
on the Saginaw. A further question is also suggested, viz. why in 
a clear evening and in mild weather and only 40 minutes after sun- 
set such vessels should not hâve avoided each other, even without 
the help of signais, if the approach of either had been reasonably 
attended to. This involves the question of the actual navigation 
of each vessel, their distances apart at their various maneuvers, and 
how the collision occurred. On thèse questions there is considér- 
able conflict, not merely between the witnesses for each vessel against 
the other, but also between the witnesses on the same ship. 

In endeavoring to understand how the collision occurred, I hâve 
been much embarrassed by thèse contradictions in the testimony. 
There is évident inconsistency, confusion and mistake in the Persia's 
testimony as regards the bearing of the lights seen at différent times ; 
and little reliance can be placed upon the estimâtes of distances on 
either side. I hâve spent much time in endeavoring to trace the 
navigation of the two vessels, according to the testimony as to 
what they actually did. The resuit is to a considérable extent in 
accord with the Persia's diagram; but the distance traversed be- 
tween the Persia's sighting the Saginaw and starboarding her wheel 
is, I think, greatly exaggerated in the Persia's diagram, and the posi- 
tions of the vessels when near collision seem to me forced. 

From the testimony of the Saginaw's pilot, that after rounding 
the Bay Ridge buoy in about mid-channel the Ft. Lafayette light 
bore considerably more ofl his port bow than the Ft. Wadsworth 
light bore off his starboard bow, I think the Saginaw did not turn 
more to the eastward than S. J É. The Persia, handled as a single 
ecrew propeller, i. e. her two screws not put in contrary directions, 
could turn only about a point in three-fourths of a length, so that 
had she at first gone more than a point to starboard, she would hâve 
been so much to the eastward of the Saginaw that she could not 
afterwards hâve got under the Saginaw's bows by starboarding; 
eince the Saginaw, a much smaller vessel, would turn much more 
rapidly on porting, and hence go off much faster to the westward, 
than the Persia. 

When the Saginaw's two colored lights were first seen, the two 
vessels must hâve been less than a half mile apart, as a drawing of 
their courses based upon the testimony as to what each subsequently 
did will show. Keversing continued not over 1| to 2 minutes be- 
fore collision; and the master and mate say that it was but a very 
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short time after the two lights were seen, "a few seconds only," that 
the Saginaw's red liglit was seen a second time, whereupon the Per- 
sia rerersed. I think the interval was probably half a minute, dur- 
ing which the Persia swung to port one or two points. But it was 
not probably over a third of a minute after the Persia first saw the 
Saginaw's red light that the latter's two lights were seen. The in- 
terval was so short that the mate thought the Persia had not an- 
swered her port helm at ail; he so entered in the log, and the orig- 
inal libel repeats that entry. The Persia probably first turned about 
a point to starboard in about a third of a minute in going about 400 
f eet. She then starboarded, but bef ore she broke her sheer and 
turned westward enough to show her green light, the Saginaw saw 
her red light a little on the starboard bow, ported a point in prob- 
ably 20 seconds in going about 250 feet, so as to bring the Persia's 
red light on the Saginaw's port bow, and thus show her own red 
light again to the Persia, while the latter in the meantime was 
swinging to the westward, so as to show soon her own gi'een again to 
the Saginaw's red, whereupon both reversed. Unless the Persia had 
flrst turned to the eastward about a point, she could not hâve exhib- 
ited her port light to the Saginaw long enough to enable the Sag- 
inaw by porting to change the bearing of the red light from her 
starboard bow to her port bow' as four of her witnesses testify, and 
at the same time hâve been able to get to the westward of the Sagi- 
naw, and cross her bows, before collision. 

The vessels were making about the same speed over the land, 
viz. about 10 knots, and they were probably but little over a half 
mile apart when the Saginaw's lights were first seen. Probably a 
half minute later the Saginaw saw the Persîa's red light, over her 
starboard bow, and ported. This was probably as soon as she had 
straightened upon her course of S. ^ E., and the attention of her 
ofScers was no longer occupied with turning the buoy, which they 
could not see. The pilot then flrst noticed the Persia's huU, and 
the vessels were then probably but little more than a third of a mile 
apart. The Persia's testimony that the Saginaw's red light ap- 
peàred the second time from two to four points off the Persia's star- 
board bow, and the Saginaw's counter statement, that the Persia's 
green light came in sight two or three points on the Saginaw's port 
bow, are irreconcilable, both estimâtes of the bearing are equally im- 
probable, and I hâve no doubt that each light becanie visible when 
not over half a point ofE the other vessel's bow, as a drawing of the 
navigation indicates. 

Por the Saginaw it is contended that the flrst change in her show 
of lights to the Persia, viz. from red to green, took place after the 
Saginaw had rounded the buoy and was straightened down on a 
course ol S. | E. or S. by E., and that that change of lights was 
caused by the Persia's Crossing the bows of the Saginaw to the west- 
ward under a starboard helm. But this theory is incompatible 
with the most important parts of the testimony on both sides, as any 
dttempt to sketch the navigation of the vessels will show. The Sag- 
inaw at some time after having straightened down ported her helm, 
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according to her own testimony, because she saw the Persia's red 
light ofif her starboard bow. There is no other reason or justifica- 
tion for the Saginaw's porting. But if when the Saginaw ported 
her helm the Persia was showing her red light, the Persia must bave 
been then heading somewhat to the eastward of the Saginaw, and 
therefore could not possibly hâve made her supposed turn to the 
■westward and across the Saginaw's bows before the latter ported; if 
she had done so, she must hâve shown her green light, and the Sagi- 
naw would not hâve ported at ail. On the other hand, the first 
change in the Saginaw's lights could not hâve been caused by the 
Persia's crossing the Saginaw's course to the westward after the 
Saginaw ported her helm, because on that hypothesis this crossing 
could only hâve occurred a few moments before collision, and the 
Persia could hâve had the Saginaw's two side lights in view only 
once, instead of twice, as the testimony is, and the Saginaw's red 
light could not hâve corne into view a second time after her green 
light was seen and the red was once shut out; this theory would also 
impute to the Persia either mistake in putting her helm to star- 
board when it was ordered put to port, or else the idiotie maneuver 
of starboarding and running into the Saginaw, at a time when the 
vessels were safely showing red to red. I hâve no doubt, there- 
fore, that the change in the Saginaw's lights from red to green arose 
from her own swing to the eastward in rounding the buoy. As the 
buoy was not seen, she was probably some distance below it before 
her course got S. ^ E. 

Upon this view of the manner in which the collision happened, 
both vessels should, I think, be held to blame. Neither vessel was 
noticed by the other in adéquate time for a complète watch and ob- 
servation of course and intention, nor for a clear and intelligible in- 
terchange of signais, such as was necessary to prevent misunder- 
standings. Each gave the proper signal, but no answers were given 
or received by either until too late. The confusion and mistakes in 
the testimony are attributable perhaps to the suddenness of the dan- 
ger when flrst apprehended. The lookout on the Saginaw was cer- 
tainly very remiss in not seeing and reporting the Persia when she 
was more than a half mile away, and much sooner than the pilot 
saw her hull, when it was much nearer than that. Had she been 
seen and reported while the Saginaw still showed her red light only 
to the Persia, when certainly but little if any over a half mile dis- 
tant, the Saginaw would hâve kept to the westward and avoided 
collision, instead of starboarding and turning as she did, to the east- 
ward, so much as to shut out her red light before she ported. 

The Persia's pilot heard no answer to his signal of one whistle, or 
of two whistles, but the mate told the pilot that he heard an answer 
of one whistle to the flrst signal of one blast. No such answer, 
however, had been given ; and when, after that, the pilot of the Per- 
sia saw the Saginaw's two lights, and then the green light alone, 
he knew that the Saginaw was proceeding contrary to her supposed 
answer, that the Saginaw had probably neither seen nor heard the 
Persia, and that the supposed understanding was a misunderstand- 
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ing, and that he was therefore bound under inspectors' rule 3 to 
reduce his speed to bare steerage way with a signal of three blasts, 
until a common understanding was had, or else to rely on the Sag- 
inaw to keep ont of the way under tke starboard band rule, wbile 
the Persia kept her course, as would be required if fîie situation were 
to be treated as an original one at that time. Had the Persia ob- 
served either of thèse rules, collision would hâve been avoided. 

The Persia, on flrst seeing the Saginaw's red light a trifle on her star- 
board bow, was bound to port as she did. The Persia's pilot had no 
right to suppose that after a signal of one whistle, which he had given 
and understood to be answered with one, the Saginaw would at- 
tempt to go ahead of him without a signal of two whistles. He 
heard no such signal at ail; and the two blasts, which the other 
officers swear to hearing, was after the Saginaw had swung to the 
eastward so as to show her green light only, and after the Persia 
had starboarded. This was no justifleation, therefore, of the Per- 
sia's starboarding at that time. Considering the previous signal of 
one whistle by the Persia, and the supposed assenting answer re- 
ported to the pilot by the mate and the évident contrary navigation 
by the Saginaw, the situation was in my judgment, from the Persia's 
point of view, preeisely the one provided for by inspectors' rule 3, 
as above stated. Instead of observing that rule, the pilot assumed 
that the Saginaw would continue her course down the bay without 
change, and he therefore starboarded, giving at the same time a 
signal of two whistles. The pilot, as I hâve said, heard no answer. 
The Persia's other witnesses say this signal was answered by a sig- 
nal of two whistles from the Saginaw. This was a misitake. The 
Persia had not then been noticed by the Saginaw, and the situation 
from the Persia's point of view was evidently, as I hâve said, either one 
of uncertainty under inspectors' rule 3, or else one of the starboard 
hand rule, as an original situation. The Persia in violating both 
rules took the risk of any further misunderstanding of signais. 

The Persia's master and mate say that the Persia's engines were 
stopped at the time the two lights were seen, though not reversed 
until after the Persia swung two or more points to port and the 
Saginaw's red light was again disclosed. Even if the engines were 
stopped when the Persia starboarded, that would not bave been a 
compliance with inspectors' rule 3 ; and a sketch of the navigation, 
as well as the log entries, compel me to believe that the engines were 
not stopped until the Saginaw's two lights were seen the second time. 
The Persia's master and mate hâve, I think, made the same ernor 
in their testimony as to the occasion of stopping that they mani- 
festly made as to the bearing of the two colored lights on their star- 
board bow when flrst seen, viz. that both those occurrences were 
when those lights were seen the second time, and not when flrst 
seen. If the engines were stopped when the two colored lights were 
flrst seen, I cannot bring the Persia ahead of the Saginaw. The en- 
gineer's log and the pilot's testimony do not agrée with any such 
séparation of the orders to stop and to reverse as the interval suf- 
flcient for the Persia to change two points to port would require. 
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The log has tlie entry of the order to stop and reverse as a single 
order at 5:35; the scrap-log has the collision entered as at 5:35; the 
third oiHcer says the engine was not stopped any length of time ; and 
the engineer twice says the order to reverse followed instantly the 
order to stop, as the log itself indicates. 

The situation when the Persia starboarded was too far from the 
collision to be deemed a situation in extremis. It could not bave 
been so regarded by the Persia's oflQcers; for, if so, they would nat- 
urally not only bave reversed at once, but would hâve worked her 
two propellers in contrary directions, so as to turn her head very 
rapidly to port. Had that been done, she would certainly hâve 
avoided the Saginaw. This, however, does not absolve the Saginaw 
from blâme in not observing the Pérsia at a reasonable distance, and 
therefore avoiding the change in her own lights by her swing to the 
eastward, and the subséquent embarrassment to the Persia's nav- 
igation. 

It is remarkable that noue of the signais given by either vessel, 
when about a half or a third of a mile apart, were heard by the 
otheP; that no answer was in fact obtained by either; and that nei- 
ther observed the requirements of inspectors' rule 3. I do not feel 
justifled in aseribing the double failure to hear each other's signais 
to abnormal atmospheric conditions in apparently clear weather, 
when the vessels were so near to each other; and no other expia- 
nation of this failure is apparent except a lack of suificient atten- 
tion to the signais given by each. If the latter is the explanation, 
it equally affects both vessels with fault. But aside from this con- 
sidération, I think both should be held to blâme for the other rea- 
sons stated; and decrees may be entered aecordingly. 
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THE MAT. 

GEAHL V. THE NYMPHAEA. 

STAG UNE, Limited, v. THE MAT. 

(District Court, S. D. New York. October 6, 1897.) 

CtotLISION — FOQ — LOWER Bay— REVERSAI. DKLAYBD— NAVIGATION Unbxplaih- 

ED — Damages Dividbd. 

The steamship May, going out, and tlie Nympliaea, coming in from sea, 
came into collision a little to the northward of the swash channel in the Lower 
Bay in dense fog. The fog signais of each were heard by the other nearly 
ahead. The course ascribed by each vessel to the other was contradicted, 
and the navigation of each presented great diillcultles, not satisfactorily 
explained. Eeld, that the cause of collision was the failure of each to checli 
her speed sufficîently, or to reverse in time, and the damages were dirided. 

Libel and cross libel to recover damages caused by a collision 
between the steamships May and Nymphaea in the Lower Bay, New 
York Harbor, 
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Convers & Kirlin, for the Nympliaea. 

Butler, Notman, Joline & Mynderse, for the May. 

BEOWN, District Judge. The above libels were filed in behalf 
of the owners of the steamships May and Nymphaea, to recover their 
respective damages growing eut of a collision between those vessels, 
which occurred in a dense fog about 10 minutes after 10 a. m., of 
September 27, 1896, in the Lower Bay, not far from black buoy No. 
9, a little above the junction of the swash and main channels. 

The Nymphaea had been previously at anchor in the swash channel, 
near its northerly terminus, on account ol the fog. At 9:30 a. m., 
the fog having lifted, with the appearance of clearing weather, she 
hove up anchor and proceeded up the swash channel on the usual 
course. When she had nearly reached the red bell buoy at the 
northerly end of that channel, and on its eastem edge, the fog again 
shut down thick; and that place not being a suitable place to anchor, 
she continued on, intending to anchor in proper anchorage ground 
to the northeastward. She made the red bell buoy, passing from 50 
to 100 feet to the westward of it, at a few minutes before 10 a. m., and 
then rounded on a course of N. J E. A few minutes later, on meet- 
ing a white vessel outward bound, about 100 or 200 feet to the west- 
ward, she changed her course to N. by E., and, as her witnesses state, 
stopped her engines. Soon after clearing the white vessel, the May's 
fog whistle was heard, a little on the starbôard bow, before the 
Nymphaea's engines were started ahead, and her engines, it is said, 
remained stopped for four minutes; and her course was continued 
N. by E. Shortly after two fog signais had been exchanged, the 
May came into vlew, some 300 or 400 feet distant, a little on the 
Nymphaea's starbôard bow; whereupon the engines were reversed 
full speed, but the stem of the Nymphaea struck the May's port 
bow about 12 feet from the stem. The blow carried away the stem 
of the Nymphaea from starbôard to port, leaving a pièce of the stem 
in the May's plates; and it also broke the anchor stock on the 
Nymphaea's port bow and scraped her side for about 16 feet. The 
upper plates of the May along the flare were ripped up for about 
40 feet from the ârst point of contact. The angle of collision was 
differently estimated from one-half a point to three or four points. 

The May had left her dock above the bridge in the East river at 
7:80 a. m. with the aid of two tugs, and got straightened on her 
course, as the mate says, at about 8 a. m. The weather was change- 
able, with fog. The vessel went a part of the time at full speed ; at 
other times at half speed, slow, or dead slow. Her full speed was 
about 8| knots, that of the Nymphaea a little less. The tide at the 
time of collision was the last quarter of the fiood, and did not much, 
if any, exceed a knot an hour; an hour earlier it was running some- 
what faster. Her witnesses testify that during the dense fog prior 
to collision, the May was going at "dead slow," i. e. about three 
knots through the water; that she passed within 200 feet of the 
black bell buoy at the tail of the west bank, on the west side of 
the channelf and that from that point she took a course of S. by W. i 
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W., magnetic, with the design of making black buoy No, 9, a mile 
below, on the west side of tke channel, and of going a little to the 
westward of that buoy; that she kept that course (S. by W. i W., 
magnetic) for about flve or ten minutes after passing the black bell 
buoy, when the strong fog whistle of the Nymphaea was heard a 
little on the port bow twice; that very soon after the second fog 
whistle was heard from her, the Nymphaea appeared in view, about 
three points on the May's port bow, whereupon her engine was 
reversed full speed; but collision occurred as above stated. Each 
vessel gave an alarm of three blasts and reversed as soon as the other 
was sighted, but not until then. The May's engines were not pre- 
viously stopped ; the Nymphaea claims that her engines were stop- 
ped for four minutes before reversai, as above stated. For each 
vessel it is claimed that her way through the water was f uUy stopped 
at the time of collision. 

The channel way in the région of the collision is about 1,000 feet 
wide. The May claims that the collision was on the westerly side 
of the channel, and not over one-third of a mile south of the black 
bell buoy, i. e. about two-thirds of a mile north of the black buoy 
No. 9, and that the fault is wholly chargeable to the Nymphaea for 
being on the wrong side of the channel way, for heading some three 
points across the channel, and for not promptly reversing. The 
Nymphaea contends that the collision was close upon the easterly 
side of the channel, about a quarter of a mile above the red bell 
buoy, and as much to the southward of black bell buoy No. 9, or 
nearly a mile below the place of collision assigned by the May; and 
that the May was in fault for being on the easterly side of the chan- 
nel, for immoderate speed, and for failure to stop and reverse in 
time. 

I am unable to détermine the probable place of collision with any 
exactness from the direct testimony. This testimony on both sides 
involves estimâtes of time and speed, which cannot be expected to 
be accurate. For the Nymphaea it is urged that the short interval 
of a little over two hours during which the May ran the distance 
from her pier to the place of collision, against the tide, équivalent 
to a little over 14 knots, proves that she must hâve been going much 
faster than her witnesses state. This interval is not compatible 
with the considérable time some of her witnesses say that she was 
running "dead slow." But thèse computations are close, and would 
not prove that she may not hâve been running at slow speed for the 
f ew minutes before collision. And so as against the Nymphaea, the 
contention that the place of collision is so clearly proved to be much 
more to the northward and westward than the place assigned by her. 
that her testimony in that regard is to be taken as évidence of fabri- 
cation, suificient to discrédit her whole testimony, does not seem to 
me at ail warranted considering the counter testimony. 

I am quite baffled by the alleged course of the May (S. by W. i, 
magnetic), testified to by her witnesses, after leaving the black bell 
buoy. Black buoy No. 9 is S. | W., magnetic, and about one knot 
distant from the black bell buoy. The May, according to this, was 
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heading one-half a point westerly of that beaiing; and as the flood 
tide ran due north at the rate of one knot, if the May was going 
only at the rate of three knots through the water, as her witnesses 
say, the real course of the May over the ground must hâve been 
about S. S. W., as computation will show; so that when the May 
got abreast of black buoy No. 9, she would hâve gone 1,400 feet to 
the westward of it, or 1,200 feet if when she made the black bell 
buoy she was 200 feet to the eastward of it; and if the place of col- 
lision M'as from one-third to one-half the distance from the black 
bell buoy to black buoy No. 9, as the master and pilot of the May 
estimate, the collision would hâve happened 300 or 400 feet west 
of the westerly side of the channel way, which is plainly un- 
true. I cannot find any errer in this computation, So far as I can 
perceive, therefore, either the May was not on the course alleged 
by her, or her speed was so much greater than she admits as greatly 
to diminish the net effect of the tide, and of her course in carrying 
her to the westward; or else she had previously to the collision 
found herself on the easterly side of the dhannel, where the Nym- 
phaea contends she had been, and was tafcing a proper course to correct 
her position. Whichever of thèse explanations may be adopted, I 
do not see how any superior credibility can be claimed for her story ; 
nor any dependence placed on the supposed place of collision based 
on her direct évidence. 

On the other hand, the évidence of certain disinterested witnesses, 
the pilots of the Simon Dumois, tlie f!aribee and the Sandy Hook, 
makes it most probable that the collision was somewhat to the north- 
ward of black buoy No. 9. The two former vessels in coming up 
the main channel through the fog, overtook the Nymphaea a few 
moments after the collision, and while she was yet backing, though 
the May had gone out of sight to the westward. The Simon Dumois 
came near collision with the Nymphaea, and the Caribee was but lit- 
tle astern of her. The pilots of both of thèse vessels say that they 
overtook the Nymphaea somewhat above black buoy No. 9. Not 
long afterwards the steamer Sandy Hook, coming down, and a little 
before reaching black buoy No. 9, saw the Nymphaea to the east- 
ward, estimated 1,000 feet oiï. It is suggested that the pilots of 
the Dumois and Caribee may hâve mistaken black buoy No. 9 for 
black buoy No. 7, a mile below. While such mistakes might pos- 
sibly be made with regard to any of the buoys, as none of them are 
numbered, except on the map, such a mistake by thèse pilots does 
not seem probable in this instance, from the fact that they recognized 
the "perch and square" black buoy, which is on the westerly side of 
the swash channel and considerably to the north of black buoy No. 
7. The testimony of thèse pilots also indicates, that they passed 
near black buoy No. 9; so that if crédit can be given to the esti- 
mâtes of their position, the Nymphaea must hâve been at least as 
far to the westward as midchannel at the time of collision. This 
is a position to which the tide would in fact inevitably hâve brought 
the Nymphaea from a position a littlç to the westward of the red 
bell buoy, unless it were suflflciently counteracted by a port helm, and 
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it is -not certain from her testimony that it was thus counteracted. 
When approaching that buoy she was heading N. N. W. This was 
at least two points to the westward of what the pilot calls the true 
course of the channel. When abreast of the bell buoy, the pilot 
says that he hauled the vessel around to N. | E, He immediately 
adds that "in the center of the (main) channel, the course is north 
by east a quarter east"; so that after he had hauled the ship to N. 
^ E., he must still hâve been heading three-fourths of a point to the 
westward of the main channel course. His course N. i E., therefore, 
would take him three-fourths of a point across the main channel, 
while the tide also was operating about a point and one-fourth to 
carry him to the westward. 

While unable, therefore, to détermine precisely the place of colli- 
sion, I think it probable that the collision occurred somewhat above 
black buoy No. 9, and not far from the middle of the channel. The 
place of the collision is not in itself very important, except as it 
may afïect the confidence to be given to the précise accounts of 
the navigation testified to by the two vessels. If the collision was 
above the black buoy No. 9, it must hâve been about 3,000 feet above 
the red bell buoy; so that the interval of time after passing the latter 
buoy must hâve been greater, or her speed greater, than is to be 
gathered from the Nymphaea's testimony. I hâve in truth no doubt 
that the speed of both vessels was greater than either admit, both 
from the circumstances above stated, and from the fact that they 
could not stop by reversing after thev were sighted by each other 
without a contact of considérable violence. This is shown by the 
wound in the May's upper works, though the angle of collision was 
small, and from the fact that the Nymphaea's stem was broken and 
carried away from starboard to port. 

The one fault which it seems to me caused this collision was that 
the vessels did not reverse earlier, and before they came in sight of 
each other, when the whistles of each must hâve shown that they 
were very near. In the case of The Umbria, 166 XJ. S. 404, 417, 17 
Sup. et. 610, referring to circumstances of very dense fog like the 
présent, it is said: "Under such circumstances it might well be held 
to be the duty of each steamer to stop and reverse her engines and 
feel her way until the course of the other had been definitely ascer- 
tained." The rule frequently stated, that a vessel in dense fog 
should not proceed except at a rate of speed that would permit her to 
come to a dead stop after the other vessel is sighted, provided the 
latter is going at the moderate speed required by law, is there ap- 
proved. See The Batavier, 9 Moore, P. 0. 286; The Cîolorado, 91 U. 
8. 703; The Nacoochee, 137 U. S. 339, 11 Sup. Ct. 122; Steamship Co. 
V. Fabre, 1 U. S. App. 614, 654, 3 0. C. A. 534, and 53 Fed. 288; The 
North Star, 22 U. S. App. 252, 10 0. 0. A. 262, and 62 Fed. 71; The 
MarteUo, 153 U. S. 71, 14 Sup. Ot. 723; The Britannic, 39 Fed. 
399, and other cases there cited. 

In the présent case if it were clearly established that either vessel 
in fact came to a stop in the M^ater before collision, she should be 
exonerated, and the whole blâme fall upon the other. I hâve care- 
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fully considered thîs point upon the évidence, and I am not satisfied 
that such is the fact as regards either vessel. Upon this ground, 
therefore, each must be held to blâme and the damages and costs 
divided. 



THE ONEIDA. 

SUMMEES V. THE ONEIDA. 

(District Court, D. West Virginia. January 3, 1898.) 

1. Collision— Stbamboats Racino— Mdtual Fault. 

The steamer C. 0. Martin and tlie steamer Onelda were racing In the 
Iilttle Kanawha river, runnlng side by side, the steamer 0. 0. Martin being 
near the shore, and while so runnlng the Martin ran against the river bank, 
and was wreeked. Raid, that the officers of both boats were guilty of nég- 
ligence, and the owner of the wreeked vessel is entitled to recover one-half 
of the damages and one-half of the costs of the proceedings. 

2. Samb — Damage. 

The owner of the 0. 0. Martin In good faith expended ?968.35 in endeav- 
oring to ascertain the estent of the injury to the steamer C. 0. Martin. 
Eeld, that he was entitled to recover> upon the grounds of mutual fault, 
one-half of the amount so expended. 

This was a libel in rem by John S. Summers, ownér of the steamer 
C. C. Martin, against the steamer Oneida, to recover damages al- 
leged to hâve been caused by a collision between the two boats in 
the Little Kanawha river. On June 25, 1897, the cause was heard 
upon its merits, and the court delivered an oral opinion finding that 
the collision grew out of racing, and occurred while the boats were 
running side by side; and that the Martin, being nearer the bank, 
was driven against it by the collision, and sunk. The court found 
that both boats were in fault, and decreed that the libelant recover 
one-half the damages sustained by the Martin, together with one- 
half the costs. The cause was then referred to a master to ascer- 
tain and report the total damages sustained by the libelant by rea- 
son of the collision. The master having flled his report, the cause 
is now heard on exceptions thereto. 

V. B. Archer, for libelant. 

Van Winkle & Ambler and John J. Davis, for claimant 

JACKSON, District Judge. This cause was heard before me upon 
its merits on the 25th day of June, 1897, at which time a decree was 
entered holding that the officers in charge of the steamer Martin and 
of the steamer Oneida were mutually at fault, and that the costs 
of the suit, and the damages arising out of the injury complained of 
in the libel, should be equally divided between the libelant and 
claimant. At the same time the court directed a référence to a 
master commissioner to ascertain and report to the court the total 
damages sustained by the libelant by reason of the collision, as well 
as whether there was total loss of the steamer Martin, and, if so, its 
value. The master having filed his report in response to the decree 
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entered on the 25th day of June, 1897, the cause now îs heard upon 
the exceptions to the master's report. 

The exceptions as to the value of the Martin, found by the mas- 
ter, will be overruled. Whatever might bave been the impression 
of this court as to the value of that vessel as an original question, 
still, the court having made an order of référence to the master, who 
bas examined a large amount of évidence in the cause, and flled his 
conclusions as to its value, is not disposed to disturb that report, 
unless it is clearly in conflict with the weight of the évidence in 
the case. 

There is a wide margin of différence between the witnesses who 
testifled as to the value of the vessel, the highest fixing its value 
at the sum of |6,000, and some as low as |1,000. The commission- 
er basis his estimate upon the fact that there had been a bona flde, 
offer of |3,100 made for the vessel a short time previous to the colli- 
sion, and that subséquent to that offer there was considérable money 
expended upon the boat to keep her in repair. It appears from the 
évidence that the boat was actually sold at public auction, in 1894, 
for $2,410, and that subséquent to that date about $1,700 of perma- 
nent improvements were placed upon her by her owners. Discarding 
what appear to be the extrême and extravagant opinions as to the 
value of the boat, the commissioner flnds that the boat was a total 
loss, and that it was worth about |3,100 basing his conclusions upon 
the évidence of those who were best acquainted with the boat and 
its market value at the time of the collision. I am of the opinion 
that the weight of évidence sustains the commissioner in his conclu- 
sions that the boat was a total loss, and that its value was $3,100. 
I am not, therefore, disposed to disturb the conclusions reached by 
him. 

The fifth and sixth exceptions to the master's report refer to the 
allowance by the master of $968.35 as the amount expended by the 
owners of the Martin in attempting to raise her, with the view of 
ascertaining what might be saved from the wreck. The Martin was 
not insured, and it was clearly the duty of the owners of the vessel 
either to make an effort to save the boat and its machinery, or to 
notify the owners of the Oneida that they had abandoned the Mar- 
tin as a total wreck, and that its owners held the owners of the Onei- 
da responsible, in order that they might take charge of the sunken 
vessel with the view to ascertaining the liability of the Oneida aris- 
ing ont of the collision. It is apparent from the pleadings and the 
évidence that the Oneida claimed that she was in no wise at fault, 
and therefore no responsibility attached to her for the collision. It 
therefore became incumbent upon the owners of the Martin to make 
an effort to save, if possible, something from the wreck of the sunken 
vessel. This they did, and incurred an expense of $968.35. 

The suprême court in the case of The Baltimore, 8 Wall. 386, in 
an opinion delivered by Justice Clifford, who was an admiralty judge 
of great expérience, held that "restitution or compensation is the 
rule in ail cases where repairs are practicable, but, if the vessel of 
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the libelant is a total loss, the rrile of damage is the market value 
of the vessel." It could not be determined, without an effort to 
raise the vessel, whether it was a total loss. The effort to raise her 
was for the mutual interest of both parties, as the court had held 
in this case that there was a mutual fault and a divided responsi- 
bility. In the case of The Venus, 17 Fed. 926, Judge Brown held 
that "the ordinary rule would not admit of a recovery beyond the 
amount of a total loss; that is, the full value of the vessel at the 
time it was sunk. To this," he says, however, "may plainly be added 
the cost of raising the boat, when that is necessary, in order to as- 
certain whether she should be abandoned as a total loss or repaired," 

The extent of the liability of the owners of the Oneida could not 
be determined until there was an effort made to reclaim the boat. 
It is apparent that this effort was made in good faith, and the com- 
missioner so flnds. The only question in my mind is whether I 
should refuse to allow the libelants, the owners of the Martin, the 
full amount expended in an effort to raise and reclaim the boat, and 
its engines, tackle, etc. I hâve held that this is a mutual fault and 
a divided responsibility. I hâve also decided that it was the duty 
of the owners of the IVfcirtin to make an effort to raise the boat, and 
to reclaim anything that could be saved from the wreck. They elect- 
ed to this, and in this respect strictly complied with what was clear- 
ly their duty under the circumstances. Taking this view of the case, 
I am of the opinion that the respondents, the owners of the Oneida, 
are justly chargeable with one half of the expense of the effort to 
raise this boat, and that the owners of the Martin are chargeable 
with the other half. For the reasons assigned I overrule the flfth 
and sixth exceptions to the master's report, so far as it charges the 
Oneida with the whole amount of the cost and expense of the attempt 
to raise the Martin, and make them only liable for one-half of it. 

A decrëe in thjs case will be drawn flxing the value of the boat 
at the time of her loss at |3,100, dividing that amount equally be- 
tween the owners of the Martin and the owners of the Oneida; 
and also flxing the amount expended by the owners of the Martin 
to raise and reclaim the boat at the sum of $968.35, which is also to 
be divided equally between the owners of the two boats; and that 
the costs will be taxed and equally dividedi between the parties, 
either party getting crédit for any portion of the -costs that they hâve 
aiready paid, pending this litigation, which the clerk of the court will 
crédit the party with upon producing proper vouchers for the same. 

The exceptions taken by the libelant's counsel as to the allowance 
to be made to the watchman is sustained, and, in lieu of an allow- 
ance of $2 a day, the court allows $1.50 a day. 
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THE MARY E. CUFF. 

FBNNO et al. v. THE MARY B. CUFF. 

(District Court, E. D. New York. iS'ovember 30, 1897.) 

Collision— Négligent AnchObage. 

A master who, on a dark evening:, in spiie bt high wlnd and an approaeh- 
Ing storm, anchors his schooner in the usual way, with only one anchor 
ont, wlien he miglit hâve used two, and leaves no one on board to watch 
during the night, is guilty of négligence; and his vessel is liable for dam- 
ages caused by dragging her anchor In the storm, and coUiding with another 
vessel, anchored in a proper place. It is no excuse that others câred for 
their vessels, on the same occasion, in the same way. 

Tliis was a libel in rem to recover damages cauaed by collision. 

Wilcox, Adams & Green, for libelants. 
Thomas J. Ritch, for claimant. 

TENNEY, District Judge. This is an action brought by Lawrence 
C. Fenno, exécuter, and Laura W. Lowndes, executrix, of tbe last will 
and testament of Walter C. Tuckennan, deceased, against the 
schooner Mary E. OufE, her tackle, etc., to recover damages in a 
cause of collision, wherein the sloop yacht Liris was injured and 
sunk in the Port Jeiferson Bay, on the night of November 5, 1894. 
It is admitted that the yacht Liris was sunk in Port Jefferson harbor, 
on the night of November 5, 1894, and the question hère to be decided 
is which schooner, the Mary E. Cuff or the Observer, caused such 
sinking and injury to the yacht Liris. The libelants claim that it 
was the schooner Mary E. Cuff, while the claimant contends that it 
was the schooner Observer. November 5, 1894, was a wet and 
stormy day, with the wind, at Port Jefferson, in a northeasterly 
direction. In the evening of that day the storm increased, and the 
wind changed, and was blowing hard from the northwest. It ap- 
pears that when last seen on the night of the collision the Mary E. 
Cuff was Iviug at anchor in the neighborhood of 1,000 feet to the 
northwest of the yacht Liris, while the Observer was lying at anchor 
from 300 to 500 feet to the north or northeast of the yacht Liris. 
The captain of tlie schooner Cuiï testiiies that, if a straight line was 
drawn from the Cuff to the Liris, the Observer would be to the east- 
ward of such line some 300 feet, and the owner says some 200 feet. 
On the morning of November 6th, the Cuff was found near to the 
Liris, with her anchor over or across the anchor chain of the Liris, 
while the Observer had drifted in a southerly direction some 400 or 
500 feet beyond the Liris. No one saw the collision. We hâve, 
therefore, in deciding which schooner collided with the Liris, to dé- 
pend in a great measure upon the direction of the wind, and upon 
the location of the two schooners, the Cuff and the Observer, on the 
night of November 5th and the morning of November 6th. In addi- 
tion to this, hO'Wever, there are certain marks and scratches upon 
.'.le Cuff, and spliuters from the Liris found upon her deck, which aid 
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somewhat in coming to a proper conclusion in tlùs case. I am 
clearly of tlie opinion that th.e Mary E. Cufl drifted down and collided 
with the yacht Liris, and caused her to sink, and sustain the dam- 
ages she did. It is impossible for me, considering ail tlie circumstan- 
ces in this case, to arrive at any otlier conclusion. 

It is contended by claimant, however, that if it be found that the 
schooner Cuff did collide with the yacht Liris, yet there is no liabil- 
ity, for the reason that the Cufl was properly anchored, and left 
in the condition that any prudent man would hâve left her, and that 
the accident was inévitable, and beyond human forethought and skill 
to prevent. This contention is not sound. There is no claim that 
the Liris was anchored in an improper place. No such défense is 
set up in the answer, nor does the évidence warrant any such sugges- 
tion. The fact is, the schooner Cuff dragged her anchor some 1,000 
feet, and drifted upon and collided with the yacht Liris, as herein- 
before stated. Moreover, the day preceding the accident was cloudy 
and windy, and had been peculiarly threatening. In the evening 
the wind had changed to the northwest, and was blowing hard. The 
night was dark, and a storm was at hand. The owner and master 
of the schooner Cuff had timely waming of this increasing and ap- 
proaching storm, and should hâve put their schooner in order. This 
they signally failed to do, and must be held responsible for their 
neglect. Thev anchored their boat in a place of convenience. They 
left it in the usual way. They cast but one anchor, when they had 
two at hand. They left no one on board to guard and watch the 
vessel during this stormy night. This was négligence. Had they 
taken the précaution wMch prudence and care demanded, there 
might hâve been no collision. The fact that others cared for their 
vessels, on this night, in the same way, does not excuse or acquit 
the claimant of his neglect. There must be a decree for the libelants, 
with an order of référence to ascertain the amount of damages. 
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SMITH V. McINTTRE et aL 

(Carcnlt Court, N. D. Ohlo, W. D. November 20, 1897.) 

No. 1,257. 

1. Courts— FiNAt, Record— Foli,owing State Practicb— Rtji.es. 

In an action at law, brought Id a United States circuit court, In Ohlo, 
agalnst some 40 défendants, plaintlff moved for an order dlspensing with 
or remodellng certain records, and modifylng the requlrements as to papers 
on wrlt of error. Hcld, that what constitutes the final record In the circuit 
court is a matter regulated by the statutes of Ohlo, which the court cannot 
change, and by the rules of the circuit court heretofore established. 

2. Appbal and Ehror — Transcbipt— Ruines — Final Record. 

What shall constltute the transcrlpt upon whlch a case may be carrled 
to the circuit court of appeals Is a matter regulated by the acts of congress 
and the rules and régulations of that court, which the court below bas no 
power to change, and It cannot overhaul the record, after final détermination, 
and, wlthout consent of both parties, remodel it, for the convenience of -the 
plaintlff In error, or to save hlm expense. 

This was an action at law by A. Lee Smith agalnst John H. Mc- 
Intyre and numerous others to recover possession of certain lands. 

Hurd, Brumback & Thatcher, for complainant. 

Potter & Emery and Swayne, Hayes & Tyler, for défendants. 

HAMMOND, J. This is a motion by the plaintiÊf asking an order 
to dispense with recording upon the journal and record ail the an- 
swers filed herein, except one, to be selected by the défendants ; also 
that the clerk be directed to send the original bill of exceptions to 
the circuit court of appeals, instead of a copy, and, alternatively, 
that he be directed to send the original answers filed in the case, 
withoat transcription into the certifled copy of the record which is 
to be sent to the circuit court of appeals. This seems to us a some- 
what anomalous procédure. It does not yet appear that there has 
been any writ of error sued to the circuit court of appeals, or that 
any writ of error has been perfected in the ordinary course of such 
procédure. The plaintif? files, along with his motion, the corre- 
spondence between his attorneys and the presiding judge of the cir- 
cuit court of appeals, ip which that learned judge points ont to the 
plaintlff the impossibility of securing, by order of that court, any 
relief by the abbreviation of the record in the matters referred to; 
and also to efforts that hâve been made to secure, by législation, an 
amélioration of the heavy costs of appellate proceedings under the 
law and rules and régulations as they now exist, and in which is also 
suggested that a part of the relief asked for might be secured by 
Bome order of this court for the abbreviation of the record. Upon 
a careful considération of this subject, we are constrained to hold 
that législation is the only proper remedy, even in its application 
to the making up of the records of this court. The parties make the 
record in ail courts, and not the court. The parties are responsible 
for any enormities in respect of the length of the record, and not 
the court. Neither are the offleers of the court, who must perform 
the duties required of them by the parties, in any sensé responsible 
84 F.— 46 
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for the enormities of practice that hâve grown up in respect of 
records. It is the duty of the parties to conaider tlie question ol the 
kind of record they will make, and the probable co^t of their litiga- 
tion, when they commence the suits, and as they progress through 
them. The rules of practice pravide ample remédies for excluding 
from the record any irrelevant matter, if attention is given to it at 
the time when it is introduced into the proceedings. For example, 
oftentimes the testimony of one or two witnesses wonld be ample 
to sustaîn a fa et, and yet the parties will go to the enoi?mous expense 
of sometimes introducing from 20 to 25 or more witnesses, or per- 
haps a lesser number, and no attention is paid at the time to the 
cost of such a proceeding. And so it is, with a reckless disregard 
of ail questions of costs, papers and documents that might just as 
well be left out are âled, and made part of the record, and it is not 
until the costs come to be paid, or hâve to be provided for, and after 
the work is donc, that any attention is paid to the question of lessen- 
ing the costs of litigation. Take this case for example: Hère were 
80 acres of land, upon which a village had been built, claimed by 
the plaintiff in this case to be his. His right to it very clearly 
depended upon the construction of a will, which is written upon 
probably one page of a sheet of paper. By bringing one suit against 
one of the tenants, the construction of the will might hâve been 
settled, and the other suits deferred until that had been settled; 
or, if brought separately because of statiite of limitations or other 
reason, hâve a test case made, and let the others lie over. If 
it were decided against the plaintiff ultimately and flnally, he 
need not hâve brought or proceeded further with the suits against 
the other tenants of the property, and this would seem to hâve been 
a wise way to hâve conducted such a litigation. But, instead of 
this, the plaintiff inconsiderately brought one suit against ail the 
tenants, called them ail in with process, and required them to an- 
swer; and, without any effort to abbreviate the ordinary progress 
of such a proceeding, waits until the transcript comes to be made up 
for the court of appeals to go back over the proceeding, and asks to 
hâve the record abbreviated and reconstructed for his beneiit. It 
does not seem to us that any party to the litigation bas a right to 
demand much considération from a court under such circumstances. 
More than this, the court of original cognizance does not technically, 
and is not required technically, to proceed with any référence what- 
ever to any appeals or writs of error that may be taken from its 
judgments in the matter of making up its record. The record in 
this case is the record of this court, and is made with référence to 
the rights of the parties in respect of this court, and not in respect 
of any other court, or any other proceedings. 

Now, the purpose of ail the law, both eommon and statutory, in 
regard to the enroUment of the final record, proceeds upon the 
rights of the parties to perpetuate the testimony of that which was 
donc; and it bas no other foundation or reason for existence than 
that. In olden times it was required to be enroUed and kept upon 
parchment, as the most imperishable method of preserving the évi- 
dences of the litigation. What shall constitute the final record in 
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this case, to be kept hère for the préservation of tlie testimony so 
far as it relates to the évidences of the title of the parties interested 
in this ejectment suit, is a matter regulated by law, and, as we 
understand it, by statute in Ohio, to vehich we conform in the prac- 
tice of this court. That which belongs to the record, and is re- 
quired to be enrolled as such, is regulated by statute, and we do not 
see that we hâve any power to alter or change it. The parties may, 
by their consent and agreement, possibly do this; but in this case 
the défendants décline to make any agreement to accommodate this 
matter. The answers in this case are numerous, bat they are 
numerous because the plaintiff called in nimierous parties to litigate 
with him. He proposes, possibly, to take a writ of error against 
each and every one of thèse défendants, and he asks us now to com- 
pel thèse défendants, in the appellate tribunal, to hâve their rights 
decided upon somebody else's answer, which we are asked to require 
them to adopt. We do not feel that we hâve the power to do this. 
What shall constitnte the record of the appellate tribunal is a mat- 
ter wholly within the control of the appellate tribunal itself, and not 
of this court, as has been well pointed eut to the plaintiff by the pre- 
siding judge of that court. We cannot now, as we understand it, 
overhaul this record, and discard so much of it as the plaintiff may 
think immaterial and irrelevant, and compel the défendant to accept 
the plaintiff's judgment as to what is material and relevant to go into 
the recorct We do not see that we hâve any more power than the 
appellate tribunal has to compel the clerk to send up the original 
papers in the case in lieu of a transcript thereof. 

We hâve suggested to the defendant's counsel that he might very 
well agrée to copy into the transcript to be sent to the appellate 
tribunal only one of thèse answers, with a following mémorandum, 
showing any distinctive différences that there might be in the other 
forty; but he déclines to agrée to any such order and reconstruction 
of the record for the beneflt of the plaintiff, and to faeilitate his 
writ of error. We do not see how the original papers can be sent 
to the court of appeals, without consent of parties, by any order that 
we can make. If that court chooses to direct that it shall receive 
the original papers instead of the certifled copies, possibly it might 
be accomplished in that way; but, as we understand from the lan- 
guage of the presiding judge, that court does not feel authorized to 
so change the statutes and the rules of practice without législation. 
Certainly we hâve no more power to send up the original papers 
than that court has. It therefore cornes to this: 

First. That which constitutes the final record in this court is a 
matter regulated by the statutes of Ohio, which we cannot change, 
and by the rules of this court heretofore established. 

Second. What shall constitute the transcript upon which the case 
may be taken to the appellate tribunal is a matter regulated by the 
acts of congress and the rules and régulations of that court, which 
we hâve no power to change. 

Third. We cannot overhaul the record that has already been made 
by the parties, after the case has been flnally determined, and, with- 
out the consent of both of them, remodel that record for the purpose 
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of abbreTÎating it for the convenience of, and lessenîng the expense 
to, Mm wIlo désires to take the case to another tribunal. 

I am authorized by Judge RICKS, who sat with me, and heard 
tbis motion, to say that be concurs in the conclusions that bave been 
reached. The motion is therefore denied. 



coït & CO. V. SULLIVAN-KELIiY CQ. et al. 

(Circuit Court, N. D. California. December 31, 1897.) 

No. 12,510. 

Courts— Phaotiob—Uniting Lbgai, and Equitable Actions. 

Seeking reeovery under one complaint against a corporation for goods 
sold and delivered to it, and against an individuai alleged to hâve an in- 
terest in its business, and tlie full control, management, and disposition of 
its property and assets, is an improper joinder of iegal and équitable causea 
of action, and will not be permitted in tbe fédéral courts, tliough allowable 
in tbe courts of the state where the action was brought. 

ÎJ. T. Hatfield, for plaintiff. 
Robert T. Devlin, for défendants. 

HAWLEY, District Judge (orally). TMs action îs brought to re- 
cover the sum of |3,682.58, alleged to be a balance due and owing from 
the défendant the SulliTan-Kelly Company for goods, wares, mer- 
chandise, and paint supplies sold and delivered by the plaintiff to said 
corporation. The défendants bave separately appeared, and moved 
to dismiss the action, and bave also separately interposed a demurrer 
to the amended complaint. One ground of the demurrer, and the only 
one that need be noticed, is "that there is a misjoinder of parties de- 
fendant, in this: that Robert T. Devlin, alleged to be a trustée, ia 
made a party with the défendant the Sullivan-Kelly Company, alleged 
to be a debtor." The cause of action against the défendant Devlin ia 
stated in the foUowing averment: 

"That under an arrangement between défendants, the Sullivan-Kelly Com- 
pany and Robert T. Devlin, the détails of which are unknown to plaintiff, 
défendant Robert T. Devlin bas become a party in interest in the ownership, 
control, and management of the business and property of the Sullivan-Kelly 
Company, to the extent of having the sole control of the disposition of the 
assets of the Sullivan-Kelly Company, the cillection of the money arising there- 
from, and the disbursement thereof, for distribution among ail the own- 
ers of such property and business, and for the payment of ail indebtednesa 
of the Sullivan-Kelly Company, including the indebtedness to plaintiff; 
and he is nov7, and for more than five months prier to the commencement 
of this action bas been, so in control of such business and property of the 
Sullivan-Kelly Company, and the disposition of the money arising therefrom, 
and is now, and at ail times vp^ithin sald period of five months has been, bene- 
flcially Interested therein." 

The plaintiff "prays judgment against défendants for the sum of 
three thousand six hundred and eighty-two and ^^/loo dollars, with 
interest, ♦ * » and for such other and further relief as plaintiff 
may be entitled to in law, and under the practice of this court." 

The character of this complaint cannot be classified either aa an 
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action at law or a suit in equity. The plaintiff really seets to amal- 
gamate the two causes in one complaint. Tlie défendants ought, 
under the rules and practice of this court, to hâve made a motion to 
compel plaintiff to elect whether it would proceed at law or in equity, 
which motion would hâve been granted. The motion to dismiss will, 
however, be denied. 

If the complaint is to be treated as an action at law to recover from 
both défendants the amount of monej alleged to be due, it is whoUy 
insufiflcient, because there are no allégations which aver any con- 
tractual relations between the plaintiff and the défendant Devlin, or 
any averment of any character to show that défendant Devlin, in any 
way or manner, or by any transaction, had become obligated to pay 
plaintiff any sum or amount of money whatever. As a Mil in equity, 
it is defeçtive in several respects, — among others, that it does not 
show that the plaintiff has no clear, speedy, or adéquate remedy at 
law. Moreover, the law is well settled that, before a plaintiff can 
maintain a suit in equity to subject property in the possession of one 
party to the payment of a debt due from another party, he must first 
bring his action at law against the debtor to establish and enforce his 
claim. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Tube-Works Co. 
y. Ballou, 146 U. S. 517, 523, 13 Sup. Ct 165; Hollins v. Iron Co., 150 U. 
g. 371, 379, 14 Sup. Ct. 127. It is, however, unnecessary to discuss the 
merits or demerits of the averments in the complaint. It is enongh 
to say that the real objection to the complaint is that the plaintiff 
has attempted to unité an action at law with a suit in equity, as under 
the state practice in the state courts he is permitted to do, but that 
practice does not prevail in this court. The plaintiff may bring his 
action at law against the Sullivan-Kelly Company to recover the sum 
of money alleged to be due, and it may also bring a suit against 
the défendant corporation and Devlin to subject the assets in the pos- 
session of Devlin to the payment of any judgment that may be recov- 
ered against the corporation ; but it cannot unité a suit in equity with 
an action at law, in the same complaint. The distinction between 
law and equity must be observed in ail actions or suits brought in 
the United States courts. The equity jurisdiction of the courts ot 
the United States is derived from the constitution and laws of the 
United States. The practice is regulated by the varioua courts and" 
by the rules established by the suprême court, unaflected by any state 
législation. In the United States courts, the union of équitable and 
légal causes of action are not allowed. Thèse gênerai principles are 
too well settled to require an extended discussion. Bennett v. But- 
terworth, 11 How. 669; Fenn v. Holme, 21 How. 481, 484; Thompson 
V. Eailroad Co., 6 Wall. 134, 137; Pavne v. Hook, 7 Wall. 435, 430; 
Hurst v. Hollingsworth, 100 U. S. 100, 103; Eailroad Co. v. Paine, 119 
U. S. 561, 7 Sup. Ct. 323; Ridings v. Johnson, 128 U. S. 212, 217, 9 
Sup. Ct. 72; Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Scott v. 
Armstrong, 146 U. S. 499, 513, 13 Sup. Ct. 149. The demurrers are 
Bustained, and plaintiff given 20 days in which to amend his com- 
plaint. 
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McOAIN et al. V. CITY OF DES 5I0INES et al. 
(Circuit Court. S. D. lowa, C. D. January 11, 1888.) 

No. 2,355. 

1. FEDERAT, Courts— JuRisDioTiON — FEDERAL Questions. 

A suit by property owners to enjoin city officiais from exercislng any 
Jurisdiction over annexed teriritory, on the ground tliat the statute extend- 
ing the corporate limlts Is vold under the state constitution, eaniiot be main- 
tained in a fédéral court, on the theory that the assessment of taxes, etc., 
by the city, being without warrant of any valid law, will be a taliing ot 
property without due process of law, and a déniai of the èqual protection 
of the laws. The real issue In such case is whetherthe statute enlarging 
the corporate limits is invalid under the state constltutiop, and no fédéral 
question is involved. 

2. CONSTITUTIONAL LaW — FEDERAL JURISDICTION — DECISIONS Or StaTB BiKD- 

INQ UPON Fédérai, Courts. 

The détermination of a question Involving the construction of a state con- 
stitution by the highest court p'f a state is absolutely binding upon tlie courts 
of the United States, where no question affecting the constitution of the 
United States Is involved. State v. City of Des Moines (lowa) 65 N. W. 
818, approved. . 

This waa a suit in equity by Walter M. McCaia and others against 
the city of Des Moines and ite officiais to enjoin them from exer- 
cising any jurisdiction over certain territory included in tlie re- 
cently extended limits of the city. The cause was heard on motion 
for a preliminary injunction and demurrer to the amended bill. 

Wishard & Clark, for complainants. 
N. T. Guernsey, for défendants. 

SHIEAS, District Judge. In the year 1890 the gênerai assembly 
of the state of Icwa passéd an act entitled "An aet to extend the 
limits of cities and for other purposes incident thereto" (Laws 
1890, p. 3), which by its terms was limited to cities which by the 
census of 1885 were shown to bave a population of 30,000 or more. 
Acting under the provision of this act, the city of Des Moines exer- 
cised corporate jurisdiction over the territory which had formerly 
been included within the limits of the incorporated town of Green- 
wood Park; and the board of public works of the city entered into 
contracts with third parties for the paving of streets extending 
through the town of Greenwôod, and the city also refunded its pub- 
lic debt by the issuance of bonds under the provisions of an act of 
the state législature approved March 25, 1890. In March, 1894, 
there was brought in the district court of Polk county, lowa, a pro- 
ceeding by quo warrante, in the name of the state of lowa, ex rel. 
A. G. West, against the city of Des Moines, in which it was claimed 
that the act of the gênerai assembly extending the city limits was 
in its nature spécial législation, and therefore void under the pro- 
visions of the state constitution, which forbid the enactment of 
spécial laws for the incorporation of towns and cities, and a judg- 
ment of ouster was prayed against the city of Des Moines for the 
purpose of preventing it from further exercising governmental au- 
thority over the territory added to the city under the act of March, 
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1890. The case was carried to the suprême court of the state, 
wherein it was held that the législative act was clearly unconsti- 
tutional, becaose its tenus were such that it could only apply to 
the citj of Des Moines; and it was therefore, in effect, the same as 
though that city had been named in the act as the corporation in- 
tended to be affected thereby, and hence the act was spécial in its 
nature, and therefore within the constitutional inhibition. The 
court further held, however, that the delay in instituting proceed- 
ings, coupled with the fact that many and large interests had be- 
come involved and would be affected by a judgment of ouster, con- 
stituted grpund for estopping the attack upon the legality of the 
extension of the city limits, and the decree of ouster was refused. 
State V. City of Des Moines (lowa) 65 N. W. 818. 

In October, 1897, the présent proceedings were commenced by 
the complainants, who are résidents and property owners within the 
territory former ly constituting the town of Greenwood, and now 
within the limits of the city of Des Moines, as deflned in the act 
of the législature; the défendants named in the bill being the city 
of Des Moines, the members of the board of public works of the 
city, the Des Moines Brick Manufacturing Company, and the in- 
corporated town of Greenwood Park. The bill recites the facts 
upon which it is clahned that the législative act is unconstitu- 
tional ; avers that the former authorities of the town of Greenwood 
Park hâve ceased to act; that the city of Des Moines is exercising 
jurisdiction over the territory of Greenwood Park, and, through its 
board of public works, has contracted for a large amount of pav- 
ing to be done in the streets extending through the added terri- 
tory; that, for the cost thereof, the city will assess and levy heavy 
taxes upon the property of complainants; that the city will con- 
tinue to exercise municipal authority over such territory, and will 
subject the property and the property owners therein to heavy taxes 
to pay the refunded city debt; that thereby the property of com- 
plainants will be taken without due process of law, and in viola- 
tion of the provisions of the fédéral constitution, wherefore it is 
prayed that this court will perpetually enjoin the city of Des Moines 
and its board of public works from exercising over the territory of 
Greenwood Park any function of municipal government, or author- 
ity or jurisdiction for the purpose of taxation, or for the work of 
internai improvement therein, or from levying any taxes, spécial 
or gênerai, upon the property within said town, or from interf er- 
ing with the qfflcers of said incorporated town of Greenwood Park 
in the administration of its municipal affairs; that the incorpo- 
rated town of Greenwood Park be authorized and enjoined to ex- 
ercise, for its own future beneât, ail functions of municipal govern- 
ment, taxation, and the carrying on of works of internai improve- 
ment includedj and said town be authorized to prosecute its ancil- 
lary bill against the city of Des Moines for settlement of the mat- 
ters averred in the bill. 

The bill on its face shows that the several parties named as com- 
plainants and défendants are ail citizens of.Iowa or corporations 
created under the laws of that state, and hence jurisdiction in this 
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court cannot be assumed on the ground of diverse citizenship. Iq 
support of the fédéral jurisdiction it is averred in the bill that the 
controTersy is one arising under the laws and constitution of the 
United States; that the acts of the city are such that they deprive 
complainants of their property without due process of law, and 
deny them the equal protection of law, and take the property of 
complainants without due compensation, ail of which is alleged to 
be in contravention of the fédéral constitution. The averments to 
the effect that the controversy is one arising under the fédéral con- 
stitution or laws, or that the parties are denied due process of law, 
and the like, are merely conclusions of law; and the court must 
look to the facts averred in the bill to see whether they support the 
conclusions sought to be based thereon; for, unless the facts aver- 
red show a ground of jurisdiction, it will not be inferred from mère 
averments of légal conclusions. 

Do the facts averred show that the controversy between the par- 
ties is based upon any provision of the fédéral constitution or laws, 
80 that it can be said that the case is one arising under the same? 
The real gist of the controversy is the question whether the cor- 
porate limits of the city of Des Moines hâve been in fact extended 
over the territory formerly constituting the town of Oreenwood 
Park, so that the city, through the proper authorities, can lawfully 
control the extension and paving of the streets in that territory, and 
impose taxes on the property therein for that and other municipal 
purposes. If the city of Des Moines has acquired the right to ex- 
ercise municipal control for the purposes named over the territory 
in question, then it is clear that the complainants are not entitled 
to a decree forbidding the city of Des Moines from continuing to 
exercise this control over such territory; nor are they entitled to 
a mandatory injunction compelling the former corporation of Green- 
wood Park to reassume the exercise of corporate power over such 
territory; nor do they show themselves entitled to a decree forbid- 
ding the city of Des Moines from levying taxes on their property 
to meet corporate expenses. The pivotai point, therefore, in the 
controversy, is this question whether the city of Des Moines can 
lawfully exercise its municipal authority over the territory of Green- 
wood Park, as being part of the city of Des Moines. There is no 
provision of the fédéral constitution or laws which will be involved 
in the solution of this question. The détermination thereof dé- 
pends wholly upon the construction of the state constitution and 
laws, and it is a question upon which the décision of the suprême 
court of the state is absolutely binding upon this court. The powers 
that may be lawfully exercised by the city, and the estent of the 
territory over which such powers may be exercised, are questions 
depending upon the laws of the state of lowa, under which the cor- 
poration was originally created, and which authorize the exten- 
sion of the city limits as need therefor may arise; and thus it 
appears that the case is not based upon any right created or im- 
munity guarantied by the fédéral constitution or laws. 

Thus, in Starin v. City of New York, 115 U. S. 248, 6 Sup. Ct. 28, 
it is said: 
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"The character of a case Is determlned by the questions Involved. Osborn v. 
Bank, 9 Wheat. 738, 824. If, from the questions, it appears that some tltle, 
right, privilège, or immunity on which the reeovery dépends, wiU be defeated 
by one construction of the constitution or a law of the United States, or sua- 
tained by the opposite construction, the case will be one arising under the con- 
stitution or laws of the United States, within the meanlng of that term as used 
in the act of 1875; otherwise not." 

The question involved in that case was whether the city of New 
York had, under its charter, the exclusive right to establish ferries 
between Manhattan Island and the shores of Staten Island. The 
suprême court held that this question depended upon the construc- 
tion of the city charter, and that it did not in volve a fédéral ques- 
tion, and hence the United States circuit court could not take juris- 
diction thereof. 

In Shreveport v, Cole, 129 U. S. 36, 9 Sup. Ct 210, it was held 
that: 

"Unless thIs suit was one arising under the constitution or laws of the United 
States, the circuit court had no jurisdlctlon; and if it did not really and sub- 
stantlally Involve a dispute or controversy as to the effect or construction of 
the constitution or some law, upon the détermination of which the reeovery de- 
pended, then it was not a suit so arising." 

Applyiug this test to the présent case, what is the resuit? There 
can be no question that the complainants herein could hâve brought 
the soit in the state court had they chosen that forum. Can there 
be any question that they could hâve presented every ground they 
rely upon as a foundation for the claim that the asserted extension 
of the corporate limits and corporate powers of the city of Des 
Moines over their property is illégal, and therefore invalid, with- 
out quoting any section or clause of the fédéral constitution or laws? 
Is it not clear that whatever court undertakes to pass upon the 
rights sought to be enforced in this case must solve the problems 
by a construction of the state constitution and laws, and that, in 
determining the pivotai question whether the property formerly in- 
cluded within the town of Greenwood Park is now within the limits 
and subject to the control of the city of Des Moines, no clause or 
provision of the fédéral constitution or laws will be referred to or 
be brought up for considération? It must, then, be held that this 
case is not one wherein the right of the complainants to ask a 
decree restraining the city of Des Moines from continuing to exercise 
corporate authority over the territory in question is based upon any 
provision of the fédéral constitution or laws, and, as the right of 
reeovery or to the relief sought would not be afïirmed by one con- 
struction or denied by another construction of the fédéral laws, it 
oannot be rightfully said that the controversy is one arising under 
the fédéral constitution or laws, and jurisdiction in this court cannot be 
maintained on that ground. 

Equally unavailing are the gênerai averments that, unless re- 
strained, the city of Des Moines will continue to exercise its cor- 
porate authority over the property of complainants, will continue 
the work of improving the streets in the territory of Greenwood 
Park, and will levy taxes on the property therein for the payment 
of Street improvements and of the city debt, and that thereby the 
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property of complainants will be subjected to burdens -ç^ithout 
due process of law, and be talcen without compensation. It is open 
to complainants to attack the validity of the asserted extension of 
the City limita in the state courts, unless that question is settled 
by the décision of the suprême court of lowa in the case already 
cited. There is no provision in the laws of lowa wbich preclude the 
complainants from obtaining a heariu^ upon ail the questions which 
are presented by the bill filed in this suit. Of a case brought for 
that purpose the state court would hâve jurisdiction. If, in the 
progress thereof, the complainants should seek to rely upon any 
right or immunity granted by the fédéral constitution or laws, the 
state court could give them the full beneflt thereof; or, if such 
benefit was refused, the parties could carry the question before the 
suprême court of the United States, and obtain protection therefrom. 
Thus, in City of New Orléans v. Benjamin, 153 U. S. 411, 14 Sup. 
et. 905 (a case which in some of its features is similar to the one 
now under considération), it was held that the circuit court had not 
Jurisdiction, it being therein said that : 

"Ordinarlly, the question of the repugnancy «f a state statute to the impaJr- 
ment clause of the constitution is to be passed upon by the state courts in the 
flrst Instance, the presumptlon being in ail cases that they will do what the con- 
stitution and laws of the United States require (Chicago & A. R. Co. v. Wigglns 
Ferry Co., 108 V. S. 18, 1 Sup. Ct S14, 6a7); and, if there be grouud for «oin- 
plaint of thelr décision, the remedy is by wrlt of error, under section 709 of 
the Eevlsed Statutes." 

It is not claimed or averred in this bill, nor could it be so claimed 
rightfully, tjiat, under the constitution and laws of lowa, a party 
can be deprived of his property without giving him his day in 
court, or that p^'operty can be taken for a public use without due 
compensation, or that provision is not made enabling every one 
whose property is assessed and taxed to question the validity of the 
tax. When traced to its real f oundation, the claim asserted by com- 
plainants, that, without due process of law, their property is being 
burdened with assessments, is not based upon the theory that the 
laws of lowa do not afford them ample means for testing the va- 
lidity of the assessments made, but it is based upon the claim that 
their property is not within the limits of the city of Des Moines; 
is not therefore subject to the control of the city authorities, and 
cannot be lawfuUy assessed or taxed by them. It is manifest, how- 
ever, that the legality or illegality of the action of the city is dé- 
pendent upon the question whether the territory of Greeuwood 
Park now forms part of the city of Des Moines, and the existence 
of this disputed question does not show that the complainants are 
in any proper sensé denied due process of law for the protection of 
their rights, or that they are denied the equal protection of the laws, 
within the meaning of the fédéral constitution. 

As the lack of jurisdiction in this court is thus apparent ou the 
face of the bill, it follows that the motion for an injunction must 
be denied, the restraining order heretofore granted must be dis- 
solved, and the bill itself must be dismissed ; and it is so ordered. 
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DUFFT et al. v. JARVIS. 
(Circuit Cîourt, E. D. Tennessee, S. D. February 2, 1898.) 

No. 587. 

1. Fbe-Tail— RuLB IN Shkllbt'b Case— Statutes. 

The two statutes whleh hâve been generally enacted in the several states 
(as lUustrated in Code Tenn. §§ 2007, 2008), respectively converting fées 
tail into fées simple, and abolishing the rule in Shelley's Case, are not in- 
consistent. The former applies where, by the terms of the instrument con- 
ferring the estate, It goes to the person mentioned, and the heirs of his body, 
while the latter applies where the terms of the instrument purport to create 
a life estate in the first talier, wlth remalnder to his helrs, or to the heirs 
of his body. 

2. SaMB — CONSTRUCTIOÎI OF GRANT. 

Inasmuch as It is the very terms of the instrument of whlch thèse statutes 
seize hojd, in order to détermine tbe conséquence of the use of such terms, 
no room is left for any implication that a grant to A. and the heirs of his 
body créâtes a life estate, with remalnder over to the heirs; for the terms 
thus used are the very ones which, by the statute relating to fées tail, con- 
fer a fee simple upon A. 

This was a suit in equity by Daniel L. Duffy and others against 
Samuel M. Jarvis, trustée, to remove a cloud upon title. The défendant 
demurred to the bill. 

Dodson & Dodson, for complainants. 
Brown & Spurlock, for défendant. 

SEVEEENS, District Judge. The bill in this case was filed by 
certain heirs of Isadore M. Duffy to remove a cloud from their title 
ereated by the exécution and recording of a certain trust deed by 
the above-named Isadore M. Duffy and her husband to Samuel M. 
Jarvis, trustée, as security for a loan of money, on the 13th day of 
August, 1873, on certain land, to which the complainants claim title. 
Mrs. Duffy at the time of the making of said trust deed was in pos- 
session under a claim of title derived through a deed from D. J. Duffy, 
her husband. The granting part of this last-mentioned deed was 
as f ollows : 

"I bereby glve, grant, bargaln, sell, transfer, and convey unto tbe said Isadore 
M. Duffy and the heirs of her body, free from my control, or the control of any 
future husband, for their sole use, forever, the following described pièce of 
land." 

And the habendum was as f ollows: 

"To hâve and to hold the above-granted premises to the said Isadore M. 
Duffy and the heirs of her body, free from my control, or the control of any 
future husband, for their sole and separate use and behoof, forever." 

Mrs. Duffy died before the flling of this bill. Her heirs now claim 
title to the land in themselves, as of the remainder attendant on a life 
estate in their mother, upon the terms of the above-mentioned con- 
veyance to the mother. The défendants, on the other hand, claim 
that the deed to Isadore M. Duffy and the heirs of her body vested 
in her a fee simple (there being heirs of her body), which she had 
the power and right to convey by the trust deed to Jarvis above 
mentioned. The whole case tums upon the construction to be given 
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io the deed to Isadore M, Duffy on the 13th of August, 1873. If 
that granted an estate in remainder to the complainants upon the 
termination of a life estate in Mrs. Duffy, the complainants are enti- 
tled to maintain this bill. If it did not, and the construction con- 
tended for by the défendants is the proper one, the suit of the com- 
plainants must fail. The issue présents an interesting question, 
which has its foundation in the ancient doctrines of the law respect- 
ing real property. 

At an early period of the English law of real property, a gift or 
grant to a man and the heirs of his body constituted a conditional 
fee in the donee; that is, a fee conditional upon his having heirs of 
his body. If he did, then he was regarded as having an estate ia 
fee simple, to such an extent that he could alien the lands and give 
a complète title. If he did not hâve such heirs, or If he did and 
they died in his lifetime, and no aliénation had been made by the 
donee, the estate reverted upon his death to the donor. This power 
of aliénation in case the donee of such an estate should hâve heirs 
of his body vpas the resuit of judicial theorizing prompted by the 
désire to promote a supposed public policy in the free aliénation of 
lands; but in many instances it disappointed the expectations of the 
heirs, and defeated the intention of the donor. The landed nobility 
of the country, intent on holding their great estâtes in their own 
families, were dissatisfled with the resuit of this judicial construction 
of devises and grants, and procured the enactment of the statute 
(13 Edw. I.) de donis conditionalibus (that is, concerning conditional 
estâtes), which declared that thereafter such construction should not 
be given to the gift or grant, but that such conveyances should be 
construed (as their form is, and according to the intention of the 
donor) to convey an estate which would, upon the death of the donee, 
pass to the heirs of his body; and it deprived the donee of the power 
to alien the land upon his having heirs of his body, as he could pre- 
viously hâve donc. Under this statute, the donee had what was 
called'an "estate tail" (that is, eut out of the fee); upon the termina- 
, tion of which the heirs of his body came into the estate according 
to the form of the gift. The estate tail which the flrst donee took 
was an estate tail gênerai or spécial, — ^gênerai when the gift over 
was to the heirs of his body, without other description; and spécial 
where it was to some spécial Mnd of such heirs, as heirs maie or 
heirs female. This was the character of such estate as impressed by 
the statute de donis, and this law prevailed for several hundred years, 
until the eflect of it, in tying up the lands of the country, became so 
intolérable that by another scheme of judicial devises the tenant in 
tail was allowed to eut off the entailment, and couvert the estate into 
a fee simple, by having a proceeding instituted in a court by the in- 
tended purchaser, and then making concord with him, — a final agree- 
ment, sanctioned by the court, whereby the plaintiff took the land, 
or the tenant vouched in a pretended wai'rantor, then sufïered a 
default, and the plaintiff took judgment against him, and he, in 
turn, against the vouchee, for lands of equal value; but, as the 
vouchee was always a good for nothing person, nothing was expected 
îrom the recovery over against him. But thèse methods of fines 
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and recoTerîes were fonnal contrirances, and in some of their features 
merelj farcical. However, they served th.e purpose of providing a 
means of cutting off entails. 

The rule of construction embodied in the statute de donis became 
inwrouglit as a rule of tbe common law of England, and in tliat 
form was brought by the colonists into this country. The practice 
of defeating its opération by fines or recoyeries has net hère prevaUed 
to any extent, but quite generally the rule itself has been annulled by 
statutory enactment. If the statute of Tennessee had not annulled it, 
the rule of the statute de donis would hâve been precisely applicable 
to the deed under considération. Under it, Isadore M. Duiïy would 
hâve taken an estate in tail gênerai, and her children, the heirs of 
her body, would hâve taken the inheritance upon the expiration of 
her life estate, and her conveyance of the property could not hâve 
defeated the heirs; but the statute of North Carolina of 1784, brought 
into Tennessee while yet a colony, adopted as a statute when the 
State was organized, and still retained as section 2007 of the Code, 
abolished the rule, and converted ail estâtes in tail, gênerai or spécial, 
into fées simple. This section of the Code reads as folïows: 

"Any person seized or possessed of an estate in gênerai or spécial tail, 
whether by purchase or descent, shall be held and deemed to be seized and pos- 
sessed of the same in fee simple, fully and absolutely, without any condition 
or limitation wliatsoever, to him, his heirs and assigns forever; and shall hâve 
power and authority to sell or devise the same as he thinks proper; and such 
estate shall descend under the same rules as other estâtes in fee simple." 

Of equal antiquity with this rule, whose history I hâve just traced, 
is, or was, a doctrine of the common law which has been called in 
England and this country the "Eule in Shelley's Case." The rule 
did not originate with that case, but is a still more ancient dogma. 
That, also, was a rule of construction, and it was this: "Where one 
takes an estate by grant or devise, and the deed or gift by its terms 
gives him a life estate only, with remainder, immediately thereafter, 
or after the expiration of an intermediate estate, to his heirs, or the 
heirs of his body, then, if there should be such heirs, the tenant for 
life would become seised of an estate in fee simple, and those in 
remainder would take as heirs, and not as purchasers. The word 
"heirs," or "heirs of the body," in the deed, in deflning who should 
take the remainder, were regarded as words of limitation of the es- 
tate, and not as words of purchase. And this rule was so stub- 
born that, if such were the words of the grant, it was therefrom con- 
clusively inferred, as matter of law, that the intent and purpose of 
the grant was to create an estate of inheritance, which would descend 
to those nominated by the gênerai description of "heirs," notwithstand- 
ing the grantor should déclare his intention to be otherwise. But, 
to become subject to this rule, there must be, by the terms of the 
grant, a life estate in the iirst taker, with remainder to heirs, or the 
class of heirs, named in the deed. The resuit of this was that the 
first taker, immediately on the birth of heirs such as were mentioned 
in the grant, would take the remainder also, and thereupon hâve 
the whole estate. This he could alienate, and thereby disappoint 
the heirs, who would then be eut out of their estate in remainder. 
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The severity of this construction was modifled somewhat in the inter- 
prétation pt wills, where, if the other language made a différent con- 
clusion necessary in order to give effect to the évident intention of 
the testator, the rule was made to yield. The purpose of this rule 
is not certainly known, but it has remained as part of the common 
law of real property for centuries. And this rule, too, came to tliis 
country with the colonists, and has remained operative, except where 
annulled by statute, hoary and steadfast. At varions dates, nearly 
ail the States hâve, by législative acts, abolished the rule in Shelley's 
Case. In Tennessee it continued to be a part of the law of real prop- 
erty until the act of 1852, whereby it was abolished. The foUow- 
ing is the language of the act: 

"Where a remainder shall be limlted to the heirs or helrs of the body of a 
person to whom a life estate in the same premises shall be glven the persons 
who, on the termination of the life estate, shall be heirs, or helrs of the body 
of such tenant, shall be entitled to taise as purchasers by vlrtue of the remain- 
der so limited to them." Laws 1851-52, p. 113. 

This act was carried into the Code, and constitutes section 2008. 
Thèse secîions (2007, converting fées tail into fées simple, and 2008, 
abolishing the rule in Shelley's Case) are not, as supposed by counsel 
for complainants, inconsistent with each other. They both hâve réf- 
érence to the form of the grant or devise, as the case may be. The 
iirst (2007) applies to the case where, by the terms of the instrument 
conferring the estate, it goes to the person mentioned, and the heirs 
of his body. The second (2008) applies to such instruments as by 
their terms purport to create a life estate in the first taker, and the 
remainder in the persons who answer the description of heirs, or heirs 
of the body, of such ûrst taker. With this distinction in mind, the 
cases decided by the suprême court of Tennessee are readily recon- 
ciled. The error of counsel for complainants consists in supposing 
that by the language of this deed there is, by implication, a life 
estate, with remainder over to the heirs; but the diflQculty is, there 
can be no implication where the law, seizing hold of the very terms 
of the grant, déclares what shall be the conséquence of the use of 
such terms. There is no room left for implication. This matter 
has been so many times before the suprême court of Tennessee, and 
counsel hâve so often fallen into misapprehension from failing to 
note that the distinction is one which pertains to the terms of fhe 
instrument conferring the estate, that it seems singular it should 
never hâve been remarked upon, though it is évident that it has at 
ail times been manifest to the court. There is no inconsistency, as 
counsel seems to suppose, in the décisions of the suprême court of 
the state upon this subject. Thus, in WilKams v. Williams, 3 Baxt. 
55, the deed, in terms, granted an estate for life in the first taker, 
with remainder over to the heirs of the body. This, under the rule 
in Shelley's Case, would hâve constituted an estate in fee simple; 
but, that rule having been abolished by the act of 1852, the first 
taker was limited to a life estate, and the heirs of the body were 
entitled to the estate in remainder, and the court so held. On the 
other hand, there are a number of cases, arising since the act of 1852 
was passed, in which, by the terms of the grant, the estate was con- 
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veyed to the grantee and the heîrs of his body. In such cases the 
statute abolisMng entails (Code, § 2007) has been steadily applied. 
Middleton v. Smith, 1 Cold. 144; Kirk v. Furgerson, 6 Cold. 479; 
Skillin V. Loyd, H, 563; Wynne v. Wynne, 9 Heisk. 309; Boyd v. 
Kobinson, 93 Tenn. 34, 23 S. W. 72; Brown v. Brown (Tenn. Ch. 
App. ; Sept. 18, 1897) 43 S. W. 126. There are occasional instances 
where the court has referred to the relaxation of the stringent légal 
construction in the interprétation of wills, but it is not necessary 
to follow out that subject. The frequency of the cases which hâve 
arisen and hâve been controlled by section 2007 of the Code, is prob- 
ably due to the use of old forms of convejances, and it is likewise 
probable that in this way the real Intention of the grantor has in 
many instances failed. But the law upon this subject is well set- 
tled, and the resuit is that the demurrer must be sustained. 



CAETER et al. v. COUCH. 

(OlrcuJt Court of Appeals, Flfth Circuit May 25, 1897.) 

No. 549. 

1. ReB JuDICATA— COLIiATERAIi ATTACK. 

A money judgment recovered In a case In which the défendant sets up 
a discharge in bankruptcy is conclusive, In a collatéral proeeeding, botJi 
of the fact of indebtedness, and that the discharge did not discharge the 
particular demand sued on. 
S. Dbeds— DcBEss. 

A deed made to discharge an actual Indebtedness, though glren under 
duress, is not absolutely vold, but, at most, voidable. 
8. Lâches— Deed Givbn under Dubess. 

A delay of 10 years in brlnging proceedings to avoid a deed which the 
grantor claims was procured from him by duress is lâches which will 
estop hlm and his heirs from dlsturblng a title based thereon, for which 
value was paid. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

This suit was commeneed September 22, 1892, by S. B. Couch against Théo- 
dore H. Wood, in the district court of Crockett county, Tex., in the ordinary 
form of trespass to try title, under the Texas statutes, to recover 15 sections 
of land In Crockett county, with an additional count to remove a cloud alleged 
to be cast upon the title by the assertion of some clalm of title by the de- 
fendant. The case was removed to the circuit court for the Western district 
of Texas by the défendant, who flled therein an answer, amended answer, and 
cross bill. He died pending the suit, and the cause was revived in the name 
of his daughter and sole heir at law, Clara A. Carter, joined by her husband, 
S. D. Carter. Thereafter the plaintifC, by way of repleader, flled an original 
blU of complaint in equity. Various other pleadings were flled in the progress 
of the cause, and after a trial on the merits a decree was rendered on April 1, 
1896, in favor of the plaintilï, for the lands in controversy, quieting his title, 
and afCordIng other relief. From the pleadings and the évidence the foUow- 
ing facts appear: 

From 1868 to 1872 the défendant Théodore H. Wood was agent and treasurer 
of the Peterborough Kailroad Company, in New.HampshIre, and as such gave 
bond in the sum of $15,000, with Josiah G. Graves and William W. Balley as 
sureties. For his services he presented a bill to the Company for $4,200. 
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whlch w£U9 approved by the président and other ofBcers; and he thereupon, 
wlth their consent, paid that amount to himself. On April 15, 1879, Wood 
procured a discharge in banliruptcy, in the district court of the TJnlted States 
for the district of New Hampshire. Thereafter, and in 1882, the Peterborough 
Rallroad Company brought a suit on Wood's bond in the suprême court of 
New Hampshire for the county of Hillsboro; and, although hls discharge in 
bankruptcy waa set up as a défense, a Judgment was recovered against him 
and his sureties for $6,000. Il was patd by his bondsmen, Graves and Bailey, 
who subsequently caused him to be indicted in New Hampshire for embezzling 
the §4,200 which he had paid to himself as treasurer of the railroad company, 
They caused him to be arrested in Massachusetts, carried on a warrant of 
extradition to New Hampshire, and there incarcerated. On June 19, 1882„ 
while still in custody, on the request of his bondsmen he executed to one 
Franlc A. McKean, as trustée, a deed to the Texas lands In controversy, where- 
upon he was released, and no further proceedings were had against him under 
the indictment. 

At that tlme Crockett county, Tex., in which the lands were situated, was 
unorganlzed, and the deed was flled June 30, 1882, for record, in Tom Green 
county, to which, complainant clalms, Crockett county was then attached for 
registration purposes. Subsequently Crockett county seems to hâve been at- 
tached for reglstration purposes to Val Verde county, and on May 7, 1889, 
McKean caused his deed to be there flled for record. Soon after Wood's 
release from imprisonment under the indictment, he brought a suit in SutColk 
county, Mass., against his bondsmen. Graves and Bailey, and also against 
Charles H. Burns, the county solicitor of Hillsboro, county, N. H,, where 
the indictment was found, for false Imprisonment, which suit ultimately 
resulted in a verdict and judgment for the défendants. In March, 1885, Wood 
flled in the clerk's ofllce of Kinney county, Tex., to which county, défendants 
clalm, Crockett county was then attached for recording and judicial purposes, 
a caveat concerning the lands In question, duly slgned and acknowledged by 
him, and waming ail persons against negotiating therefor or meddllng there- 
with, and stating that the deed of trust from himself to McKean had been 
improperly and unlawfuUy obtained. 

On May 27, 1891, McKean conveyed the lands to the plaintifif, S. B. Couch, 
for a considération partly in cash, and partly in deferred purchase-money notes. 
The complainant relies upon the title thus acqulred, and contends that the 
deed from Wood to McKean, trustes, was a légal and valld conveyance, and 
that In any event he was an innocent purchaser for value, without any notice 
or knowledge of the clalms of the défendants, or of the caveat flled by Wood 
in Kinney county. The défendants* position is that the judgment obtained 
against Wood and his bondsmen by the Peterborough Railroad Company was 
fraudulently obtained, and void; that the indictment against him was pro- 
cured for the purpose of forcing him to make a settlement with hls bondsmen, 
and that the deed to McKean in trust for them was given under duress, and 
was consequently Invalid; that the deed from McKean to the complainant 
was made without considération, and in pursuance of a combination or con- 
spiracy between complainant and McKean, Bailey, and Graves to perfect the 
title in complainant; and that the lattèr had full notice of ail the frauds, inju- 
ries, and wrongs practiced upon Wood, so that the title in his hands waa void 
as against the défendants. 

B. D. Owen, for appellants. 
S. E. Fisher, for appellee. 

Before BARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

BARDEE, Circuit Judge. The case made by the amended bill of 
complaint appears to be one of slander of title, rather than to remove 
clouds from title, and was probably demurrable on the ground that 
the complainant had a complète and adéquate remedy at law. Bom. 
Eq. Jur. § 1399; Nickerson t. Loud, 115 Mass. 94. 
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The JTidgment against Wood and Ma bondsmen, rendered in the case 
of Bailroad Co. t. Wood, in tlie suprême court of the state of New 
Hampshire for the county of Hillsboro, conclnsiyely settled the fact 
that Wood waa indehted to the railroad company, and that Wood's pre- 
vious discharge in bankraptcy did not discharge the indebtedness. Aa 
the judgment rendered in the case mentioned was satisfied hy Graves 
and Bailey, Wood became, and was, indebted to Graves and Bailey for 
the amount thereof. As Wood was indebted to Graves and Bailey, 
the deed of Texas lands in part payment and settlement of such indebt- 
edness, though given under duress of imprisonment, was not absolutely 
void, but, at most, voidable. The action thereafter instituted by Wood 
against Bums and Graves and Bailey in the superior court of Suffolk 
county, state of Massachusetts, for damages for false imprisonment, 
was eertainly not a répudiation of the above-mentioned deed. It ought, 
rather, to be viewed aa a ratification. This deed, executed June 19, 
1882, outstanding, the failure of Wood to institute proceedings to 
avoid the same until the commencement of the présent suit was lâches, 
which, in a court of equity, should estop Wood and his heirs from dis- 
turbing any title based upon the deed in question, for which value wa» 
paid. On full considération of the pleadings and ail the facts and cir- 
cumstances shown by the évidence, we conclude that the decree ap- 
pealed from does substantial justice and equity between the parties, 
and ought not to be disturbed. Decree afarmed. 



BLAIB V. SILVER PBAK MINES et al. 

(Circuit Court, D. Nevada. January 28, 1898.) 

No. 642. 

UoRTSAss Fokeclosurbs—Pleading—Dbmtjrrer— Limitation of Actiotts. 
One who is made a défendant In foreclo^nre merely because he clalms 
some Interest in the mortgaged property, wlthout any allégation in the blll 
that he owes any part of the debt, or Is in possession of any part of the 
property, or has the légal title thereto, cannot, by demurrer, set up the dé- 
fense of the statute of limitations. 

This was a suit in equity by John I. Blair against the Silver Peak 
Mines, a corporation, and L. J. Hanchett, for the foreclosure of a mort- 
gage. The cause was heard upon demurrer to the bill of complaint. 

Rush Taggart and F. E. Murphy, for complainant. 
Reddy, Campbell & Metson, for défendant L. J. Hanchett 

HAWLEY, District Judge (orally). This is a suit to foreclose a 
mortgage executed by the Silver Peak Mines, a corporation, défendant 
herein, in favor of complainant, Blair, to secure the payment of seven 
bonds, executed October 1, 1879, aggregating the sum of $204,205.73. 
The Silver Peak Mines is a corporation organized and existing under 
and by virtue of the laws of the state of New York. The bonds and 
mortgage were executed in that state. The property mortgaged is 
eàtuate in the state of Nevada. The Silver Peak Mines has appeared 
in this suit, and admits the indebtedness, and does not plead the statute 
84F.-47 
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of; limitations in bar of the suit. L. J. ïïanchett is made a party de- 
fendant. The only averments in the complaint in relation to him are: 
(1) "That L. J. Hanchett is a citizen and résident of the city of Sacra- 
mento, counly of Saeramento, state of Oaliforniai" (2) "That the de- 
fendant L. J. Hanchett bas, or claims to hâve, some interest in, or claim 
upon, said premises, or some part thereof, which claim or interest ia 
unknown to this complainant, and which interest or claim is subsé- 
quent to and subject to the lien of this complainanfs mortgage." The 
object of the second averment is to eompel Hanchett to answer, and set 
up his claim or interest in the premises, whatever it may be, in order 
that his rights, if any he has, as against the mortgage lien, may be heard 
and determined in this suit. Poett v. 'Stearns, 28 Cal. 226, 228 ; Sichler 
V. Look, 93 Gai. 600, 608, 29 Pac. 220, and authorities there cited; San 
Francisco Breweries v. Schurtz, 104 Cal. 420, 426, 38 Pac. 92. Hanch- 
ett, instead of answering, has appeared, and interposed a demurrer to 
the coinplaint upon the équitable ground that the complainant is not 
entitlèd to any relief by reason of lâches and lapse of time, and spe- 
ciflcally states that the cause of action is barred by the statute of limita- 
tions of the state of Nevada, where thfe property is situate, and of the 
state of New York, where the bonds and mortgage were executed. The 
bonds in question were made payable at différent times. The latest 
bond bficame due in 1883. This suit was commenced in July, 1897. 
Can défendant Hanchett interpose, by demurrer, a plea of the statute 
of limitations? This question, to my mind, is susceptible of but one 
answer. He cannot. Why? Because it is not shown by any aver- 
ments in the complaint that he owes the debt, or any part of it; that he 
is in possession of the mortgaged property, or any part of it; that he 
has the légal title to the property, or that he has any such interest in 
the property as would entitle him to interpose such a plea. The ques- 
tion whether Hanchett could raise the plea of limitations by answer is 
not dirëctly involved, and will not be decided in advance, because the 
court does not know, and has no right to présume, what facts will be 
disclosed by the answer. But there are certain gênerai principles of 
law bearing upon this question which it is deemed proper to ref er to, as 
they hâve equal force in their application to the plea by demurrer as 
well as by answer. The rule is universal that the right to plead the 
statute oiË limitations is a personal privilège of which the debtor may 
or may not avail himself. He is not under any moral or légal obliga- 
tion to plead the statute. If he refuses to plead it, he can not per- 
sonally, either in law, equity, or good conscience, be compelled to do 
so. The law allows a debtor to be honest, and to pay an honest debt, 
however stale and ancient it may be. As a matter of fact, the Silver 
Peak Mines, being a foreign corporation, could not, under the laws of 
this state, plead the statute of limitations, even if it had attempted to 
do so. Robinson v. Mining Co., 5 Nev. 44, 74 ; State v. Central Pac. R. 
Co., 10 Nev. 47, 80; Barstow v. Mining Co., Id. 386; Sutro Tunnel Co. 
V. Segregated Belcher Min. Co., 19 Nev. 121, 125, 7 Pac. 271. Conced- 
ing, for the purposes of this opinion, that Hanchett, having an interest 
in the mortgaged property subséquent to the exécution of the mortgage, 
might plead the statute of limitations, he would^ nevertheless, be com- 
pelled to show, in order to make his plea available, that the suit is 
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barred as between the Silver Peak Mines and the complainant, Blair. 
The Silver Peak Mines, the debtor herein, not having interposed the 
plea of the statute, it is certain that Hanchett cannot plead it for that 
corporation, notwithstanding the lapse of time beyond the statutory 
period of limitations. 

In Chafee v. BlatcMord, 6 Mackey, 459, 482, which was a biïl in 
equity to restrain certain proceedings by attachment, where many ques- 
tions were involved concerning trust deeds, jud.'Of.ments, etc., and, among 
other things, a debt of William Sprague to one BlatcMord, the com- 
plainant, Chafee, claimed that Blatchford was not a creditor, because 
the debt due from Sprague to him was barred by the statute of limita- 
tions. The court, touching this point, said; 

"Now, this position îs only good upon the theory that the debt of Blatchford 
has ceased to be a debt by the mère lapse of tlme; and that is entirely at war 
■with the settled rules of law relating to the statute of limitations. I thinli 
it is sufBcient to state It, to insure Its rejectlon by counsel representing the 
complainant. The défense of limitations, as we ail know, Is one which it is 
the privilège of the debtor to malie or not, as he pleases. The law does not 
malie it for him, nor does the law pronouace any debt extinguished by vlrtue, 
merely, of the lapse of the statutory period. The debt continues the same, and 
may be Gollected or reduced to judgment, unless the défense of the statute of 
limitations be Interposed. • * • So far as we know or can anticipate, the 
plaintifC in the lawsuit may obtain Personal service on William Sprague, or 
Sprague himself may choose to appear, and allow judgment to go by default, 
or may forbear to plead the statute of limitations. Nobody can plead It for 
him. Chafee cannot appear In that suit, and plead. It Is a controverted ques- 
tion whether he may appear in the attachment proceeding, and move to quash 
It, * * * but certainly he could not plead the statute of limitations to the 
action. Nobody could plead that, except Sprague himself, and we cannot as- 
sume any more that he wlU than that he wUl not," 

In Ewell V. Daggs, 108 U. S. 143, 147, 2 Sup. Ct. 408, which was a 
case in some of its facts différent from this, but, in so far as the essen- 
tial principles of law are concerned, is identical with the case at bar, 
James B. Eweli and his wife gave a mortgage upon certain property to 
secure the payment of certain notes to one Daggs. Within three 
months thereafter J, B. Ewell and his wife conveyed the mortgaged 
premises to George W. Ewell. Upon foreclosure proceedings it was 
suggested by counsel that, although the plea of the statute of limita- 
tions would not avail J. B. Ewell, because judgment had been rendered 
against him before the bar took effect,itneTertheless was a protection to 
G. W. Ewell, because he was a stranger to the judgment and mortgage, 
and the suit now pending was not brought untU after the time limited 
for an action to recover the debt. The court, replying, said there was 
no force to this objection, "for the présent suit is not to recover the 
debt, nor is it a suit against Geo. W. Ewell. He is a party défendant 
because he has an interest by a subséquent conveyance in thé lands 
sought to be sold under the mortgage. He has an equity of redemp 
tion, which entitles him to prevent a foreclosure and sale by payment 
of the mortgage debt; but the debt he has to pay is not his own, but 
that of Jâs. B. Ewell. If he can show that that debt no longer exists, 
because it has been barred by the statute of limitations, he is entitled 
to do so ; but he must do it by showing that it is barred as between the 
parties to it. If not, the land is still subject to the pledge, because the 
condition has not been performed. It is not to the purpose for the ap- 
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pellant to show that he owes the debt no longer, for in fact he never 
owed it at ail; but his land is subject to its payment as long as it exista 
as a debt against the mortgagor, for that was its condition when his 
title accrued." See, also, Sanger v. Mghtingale, 122 U. S. 176, 184, 7 
Sup. et. 1109; Allen v. Smith, 129 U. S. 465, 470, 9 Sup. Ct. 338; 1 
Wood, Lim, c. 1, § 7, pp. 24, 28; Id. c. 4, § 41, p. 96; Stoutz v. Huger 
(Ala.) 18 South. 126, 127; Waterman r. Manufacturing Co., 14 E. I. 43, 
45; Kennedy v. Powell, 34 Kan. 22, 26, 7 Pac. 606; Bank v. Kimble, 76 
Ind. 195, 203. Demurrer overruled. 



ELECTRICAL SXJPPLY CO. v. PUT-IN-BAY WATBKWORKS, LIGHT & 

BAILWAY CO. et al. 

(Circuit Court, N. D. Ohlo, W. D. January 31, 189S.) 

No. 1,087 

1. Equity— DisMissAii OF Bill— Recbivebs' Certificatbs. 

When a circuit court of the United States talces and exercises Jurisdiction 
upon a record apparently authorizing it, and orders the issuance of receiver's 
certiflcates, which are sold to bona fide purchasers, and it subsequently ap- 
pears that by reason of collusion of the parties in bringlng the suit the juris- 
diction is defeetlve, and the cause must therefore be dismissed, the court 
nevertheless has power, as a preliminary to dismissing It, to protect the re- 
ceiver's certiflcates by directing a sale of so mucli of the property in the re- 
ceiver's hands as may be necessary for that purpose. 

2. Same— Inteeveking Petitioks. 

A court of equity, in whlch Intervening pétitions are filed, asserting liens 
upon or interests in property which it has placed in the hands of a receiver 
in an original suit, may retain Jurisdictlon of such interventions, even though 
It subsequently appears that the original suit was coUusively brought, and 
should hâve been" dismissed at the outset, had the facts then been made to 
appear. 

This was a suit in equity by the Electrical Supply Company against 
the Put-in-Bay Waterworks, Light & Railway Company and others. 

T. J. Corkery, E. W. Tolerton, and M. G. Block, for plaintifE. 

E. G. Love, for défendant company. 

C. T. Lewis, for receiver. 

L. K. Parks and J. K. Hamilton, for Arbuckle, Ryan & Co. 

W. C. Cochran, for Walker P. Hall. 

C. G. Wilson, for Treasurer Ottawa Co 

SEVEEENS, District Judge. The court, having passed certain or- 
ders in this case, conflrming the masters' reports upon the référence to 
Irvin Belford, Esq., as spécial master, and upon the later référence to 
William H. Harris, as spécial master, and, liaving also adjudged certain 
receiver's certiflcates held by Walker P. Hall and another to be valid, 
and rightfully payable ont of the funds and property in the hands of the 
court by its receiver, it thereupon appears that there is not à sufficient 
available fund in the hands of the receiver with which to satisfy the 
receiver's certiflcates and other necessary charges upon the fund. It 
therefore appears to be necessary to sell the railroad and the other real . 
estate and fixtures belonging to the works of the Put-in-Bay Water- 
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Works, Light & Eailway Company, in order to raise a f und necessary to 
completely satisfy tlie charges. This brings the court to the necessity 
of determining certain other matters wMch hâve inhered in the case ail 
along, but which it has not hitherto been found to be necessary to 
finally dispose of , the action of the court having been in the main con- 
cerned with a question as to how the court could so shape the proceed- 
ings as to enable it to dismiss the original bill as one collusively and 
fraudulently flied. The matters now particularly referred to as stand- 
ing in the way of final disposition by sale of the property are the péti- 
tions of Arbuckle, Ryan & Co. and others having like claims for the 
enforcement of liens against the property in the hands of the receiver 
for materials and labor supplied to the Put-in-Bay Waterworks, Light 
& Eailway Company, and certain pétitions which hâve been filed in 
behalf of the county in which the property is situated for the taxes 
which hâve been levied upon it during the time it has been in the hands 
of the receiver. Thèse parties are now pressing the court for récogni- 
tion of their claims, and for an adjudication establishing their rights in 
the property now in the hands of the court. The original bill was filed 
September 9, 1892, and the property was soon after taken into custody 
by the appointment of a receiver. On the following 30th day of Sep- 
tember, Arbuckle, Eyan & Co. filed what is called their cross bill, 
which is, in substance, an intervening pétition setting up their contract 
with the Put-in-Bay Waterworks, Light & Eailway Company, and the 
amount of labor and material which they had furnished in the exécu- 
tion of it, and their compliance with the statutory requirements of the 
etate giving them a lien ; and they prayed therein for the enforcement 
of their lien. Other cross bills of a like character were filed by other 
parties, and later on, and during the pendency of the suit, pétitions for 
orders requiring the payment of taxes hâve been filed. Some three or 
four months after the flling of the original bill and the varions cross 
bills, and after the receiver had been authorized to issue receiver's cer- 
tificates, and had in fact issued and sold them, and after the receiver 
had been for some months in possession, it appeared, on a motion to 
dissolve the injunction theretofore ordered, heard in the late days ol 
December, 1892, mainly through» an afiidavit submitted on that occa- 
sion, that the suit had been collusively brought; or, to be more exact, 
an afiidavit was then filed upon which, in the court of appeals, a year 
later, it was held that the proceeding was coUusive, and by plain infer- 
ence that the court below should hâve dismissed it on the facts as they 
appeared upon the hearing had in the circuit court when the motion to 
dissolve the injunction was refused. It was for that reason that the 
circuit court of appeals reversed the order of this court refusing to dis- 
solve the injunction. Industrial & Mining Guaranty Co. v. Electrical 
Supply Co., 16 U. S. App. 196, 7 C. C. A. 471, and 58 Ped. 732. But this 
court, although fully recognizing what it has deemed its duty under the 
décision of the court of appeals, and although it ha;S been endeavor- 
ing to bring the case into such a condition as that the cause could 
be dismissed for the reasons stated by the circuit court of appeals, 
has nevertheless retained the possession of the property in the hands 
of the receiver, and this against repeated motions of the Put-in-Bay 
Waterworks, Light & Eailway Company to dismiss the bill. While 
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recognizing that the court had no jurisdiction to proceed and decree 
the relief prayed upon tlie original bill because of tlie collusion of 
the parties, it still liad jurisdiction to remedy tlie miscliief which. had 
been wrought by taking and exercising jurisdiction, and to prevent 
persons who had acted in good faith upon the action of the court, 
while it was in possession of apparent jurisdiction, from suiïering 
in jury. Under orders of the court made for that purpose, the prop- 
erty bas been yearly rented by the receiver, and the proceeds paid 
into court. In a collatéral way thèse dépendent pétitions or cross bills 
hâve been mentioned to the court, and the court has intimated a strong 
impression that; having no power to proceed in the main case, and as 
the bill must be dismissed, it would follow that everything which was 
incident to it must gO down also ; in other words, that the jurisdiction 
of the court which it still retained was a jurisdiction supported by the 
necessity of providing relief to those who had acted upon the fciith of 
the court's orders, and that the court's authority would be limited to 
that necessity. But upon more mature considération I am satisfled 
tBat it is the duty of the court to take cognizance of the intervening 
pétitions above referred to, and to détermine the validity of the claims 
therein asserted, and, if found valid, to give them due effect by afford- 
ing the petitioners appropriate relief. If no question had arisen in 
regard to the jurisdiction of the court over the principal case, there 
could be no doubt whatever of the right of the interveners to apply to 
this court, it having possession and control of the property upon which 
the liens and claims rest, for the relief to which they were entitled. 
The fact that there was a latent iaflrmity in the jurisdiction, arising 
from the unlawful conduct of the parties in instituting the suit, dœs 
not, in my opinion, change the resuit. The court did in fact entertain 
the bill and the cross bUl of the original défendant, Tillotson, made an 
order for the appointaient of a receiver, and seized the property into its 
possession. That possession it has ever since maintained, and still 
maintaius, originally for the gênerai purposes of the case, and more re- 
cently for the purpose of exercising the limited jurisdiction still assert- 
ed and exercised by the court for the spécial object already indicated. 
If this question be considered upon the grounds of the right of a third 
party to intervene for the protection of bis own interest in a pending 
suit, it would seem to be immaterial whether the possession of the prop- 
erty which the court has taken into custody was rightful or not, or 
whether the maintenance of possession could be justifled upon légal 
grounds. It is the fact of the actual possession which the court has 
taken, and that alone, which gives to the intervener bis right to appear 
and be heard, and to hâve his rights in the property ascertained and 
awarded to him. 

In. the case of Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. Ct. .379, the 
property taken into the possession of the court by its marshal was 
seized upon process which was void, and in a suit illegally commenced, 
the suit having been brought and the process issued on a Sunday, in 
violation of an express statute. The possession which the marshal 
afterwards retained under his writ, as the court afterwards held, was 
unlawful, and he was a trespasser. Nevertheless, it was held by the 
suprême court that the court below had the power, and it was its duty, 
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to entertain the pétition of a third party to be let iato tliat court and in 
that case to claim and obtain through its action the rights which he had 
acquired by a levy made subsequently to the first unlawful seizure, but 
prior to certain other levies which had been made. That case illus- 
trâtes in a very forcible manner the fact that the question of the law- 
fulness or uniawfulness of the holding of possession by the court ia 
whoUy immaterial. And see, aiso, Lewis v. Billard, 22 C. C. A. 488, 
76 Fed. 688; Covell v, Heyman, 111 U. S. 176, 4 Sup. Ct. 355. 

In the case of Compton v. Jesup, 15 C. C. A. 397, 68 Fed. 263, a dé- 
pendent bni was filed by Jesup and Knox to foreclose a mortgage 
which was prior to a mortgage which had been in process of foreclosure 
in the original case. He proceedings in the original case had been 
carried through to a final decree, and sales of the mortgaged property, 
and those sales had been conflrmed, and deeds ordered to be executed; 
but the court retained possession for the sole purpose of protecting cer- 
tain interests of the parties to the original litigation. It was at this 
State of the case that Jesup and Knox intervened. If their right to in- 
tervene had been determined upon the ground of citizenship, it could 
not hâve been allowed, and it was objected that, as the title to the prop- 
erty had already passed to the purchasers, and the object of the suit 
substantially accomplished, the petitioners had no right to intervene. 
The court held them entitled to intervenp, and entertained their bUl. 
One of the questions arising on the appeal in the circuit court of ap- 
peals was whether the right to intervene had been properly allowed. 
Judge Taft, in a very carefully prepared opinion, reviewed the authori- 
ties upon this subject, and by référence to that part of his opinion found 
at page 412 et seq., 15 0. C. A., and page 278, 68 Fed., it is quite clear 
that the détermination of the question of the right to intervene dépends 
not at ail upon the validity of the original seizure or continued posses- 
sion of the property by the court, but upon the fact of the actual hold- 
ing in possession. The grounds upon which the doctrine seems to rest 
are: Krst, the necessity which the court is under to défend its posses- 
sion, and hold the property subject to its.order; and, second, the obliga- 
tion it thereby assumes to itself undertake the affording of redress to 
those whom it prevents, by withholding the property, from obtaining 
relief elsewhere. It appears to me that the case of Gumbel v. Pitkin 
goes much further than the requirements of the présent case, for hère 
beyond doubt the appointment of the receiver, and taking the property 
into custody, was a perfectly lawful and justifiable act upon the facta 
as they then appeared in the record, and it is also clear, in my opinion, 
that the rétention of possession, although for a limited purpose, is like- 
wise lawful and proper. It can make no difiference whatever to the 
parties who are prevented from seeking to enforce their claims upon 
property elsewhere with what intent or purpose this court continues its 
possession. For thèse reasons, I am persuaded that it is the duty of 
the court to accord a right to a hearing to the several parties who hare 
intervened. Such orders as are necessary to expedite the proceedings 
may be entered. 
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FIDBLITY INSURANOB, TRUST & SAFB-DEPOSIT 00. V. EOANOKB 

moN co. 

(Circuit Court, W. D, Virginia. January 31, 1898.) 

l. Correction of Dbcbbe— Clbbicai. Mistakb. 

Wtiere a mortgage debt was ascertained and reported by the master as 
bearlng Interest from a certain date, and tlie report was approved by tlie 
court, but the decree, as entered, allowed interest from a différent date, 
Md, that tliis was a manifest clérical mistalie, which the court would cor- 
rect on pétition. 

3. FoBKCLOsuRB Sale — Rights of Pubchasbb — Tax Liens. 

An order entered January 23, 1897, directing a receiver to "at once pay 
the taxes that may be due upon the property," does not authorize hlm to 
pay taxes not due untU February Ist foUowing; and one purchasing the 
property under a decree of sale entered after that date taises it subject 
to the tax lien which then accrued, and, the sale having been confirmed 
without objection by him, he cannot thereafter insist that the lien shall 
be discharged out of the proceeds of the sale. 

This was a suit in equity by the Fidelity Insurance, Trust & Safe- 
Deposit Company against the ftoanoke Iron Company for the fore- 
closure of a naortgage. For prior proceedings, see 68 Fed. 623, and 81 
Fed. 439. ïhe cause is now heard on application for the distribution 
of a balance remaining in the receiver's hands. 

Scott & Staples, for creditors, McClure & Amsler. 

Watts, Robertson & Robertson, for purchaser, Robert E. Tod. 

Grifiin & Glasgow, for bondholders. 

PAUL, District Judge. The report of the receiver in this cause 
shows that there is a balance in hia hands, amounting to between |800 
and $900, arising from the sale of the plant of the défendant company, 
and collections made, and he requests instructions as to what disposi- 
tion he shall make of the same. Three separate claimants make ap- 
plication to the court to hâve this fund applied to their relief: 

1. McOlure, surviving partner of McClure & Amsler, states that iu 
the decree entered in this cause on the 22d day of July, 1897, conflrm- 
ing the sale theretofore made of the property of the défendant com- 
pany to Robert E. Tod, a clérical mistake was made, in allowing inter- 
est on the debt due said flrm from the 14th day of December, 1894, 
instead of from the 14th of September, 1894. This debt had been 
previously ascertained and reported by the master as bearing interest 
from the 14th day of September, 1894, and the same was approved and 
allowed by the court in the decree of sale entered in this cause on the 
27th day of February, 1897. The provision in the decree of July 22, 
1897, which allowed interest on said claim from the 14th day of De- 
.cember, 1894, instead of from the 14th day of September, 1894, as had 
been reported by the master and approved by the court, was manifestly 
a clérical mistake. It is such a mistake as the court will correct on 
pétition (Fost. Fed. Prac. § 350), and should be corrected to conform to 
the master's report as approved by the decree of the 27th of February, 
1897. 

2. Robert E. Tod, the purchaser of the property, asks that the money 
in the hands of the receiver be applied to the payment of the taxes 
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thereon for the year 1897, On the 23d day of January, 1897, the court 
entered a decree directing the receiver, "out of the funds m his hands, 
* • * ^Q • » « ^^ jjjjçg pgy ^jjg toxe» that may be due upon 

the property of the Roanoke Iron Company." This order included the 
taxes due up to and including the taxes for the year 1896. The ques- 
tion as to what fund — whether to the real estate or the personal fund 
— the said taxes were to be charged was reserved for future adjudica- 
tion. The taxes so paid amounted to |4,607.68. On the 27th day of 
February, 1897, the court decreed a sale of the plant of the défendant 
Company. In that decree the court ascertained that the taxes which 
the receiver had paid under the order of January 23, 1897, were a 
lien upon, and primarily chargeable upon, the real and personal prop- 
erty of saJd Company, forming a part of the plant, and not upon the 
fund out of which they were paid, and that the fund out of which they 
were paid should be reimbursed to that extent out of the proceeds of the 
sale of the real and personal property of said company forming a part 
of its plant, and decreed accordingly. The property was sold on the 
28th of June, 1897, and the sale was reported to the court by the spécial 
commissioners making it on the 30th of June, 1897. On the 8th of 
July, 1897, on motion of Robert E. Tod, the purchaser, the court en- 
tered a decree nisi confirming the sale, "uidess good cause be shown 
why -the same should not be confirmed on or bef ore the 20th day of 
July, 1897." Exceptions to the report were flled by Jos. L. Buery and 
other creditors of the défendant company on the ground of inadequacy 
of price, and for other reasons. The exceptions were thoroughly dis- 
cussed by counsel for Tod, the purchaser, who urged the confirmation of 
the sale, and by counsel for the objecting creditors; and on the 22d day 
of July, 1897, a decree was entered confirming the sale. The question as 
to the payment of the taxes for the year 1897 out of the purchase money 
to be paid for the property was not presented or suggested to the court 
prior to the confirmation of the sale. There is no provision in any of the 
decrees entered prior to the decree of confirmation of the sale requiring 
the receiver to pay the taxes for 1897. There is nothing in any of the 
said decrees showing that the failure to provide for the payment of the 
taxes for that year was a clérical error or mistake, as now contended 
by counsel for the purchaser. The decree of the 23d of January, 1897, 
directed the receiver "to proceed at once to pay the taxes that may be 
due upon said property of the Roanoke Iron Company." The taxes 
for the year 1897 were not then due, and could not hâve been paid by 
the receiver. The tax year of 1897 did not commence until the Ist 
day of February, 1897; and of course they were not, and could not 
hâve been, reported by the master as a lien upon the property at the 
time he flled his report. They constituted a lien upon the land when 
it was sold, but it was a lien accruing after the master's report had 
been filed, after the entry of the decree directing the receiver to pay the 
taxes due. The purchaser, by examining the report of the master and 
the decrees entered prior to the sale, could readily hâve ascertained 
what tax liens had been provided for, and would hâve seen that no pro- 
vision had been made for the payment of taxes for the year 1897. The 
tax law of Virginia, making taxes a lien on real estate, was notice 
to him of the lien on the property he purchased for the taxes for the 
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year 1897. Code Va. 1887, § 456. He bought the property subject 
to this lien, and he raised no question as to how it should be satisfied 
before the confirmation of the sale. The doctrine that in a judicial 
sale the rule of caveat emptor applies is too well established to admit 
of discussion. It is the doctrine laid down by the décisions of both 
the fédéral and the state courts. The Monte Allègre, 9 Wheat. 616; 
Osterberg v. Trust Co., 93 IT. g. 424; Waples t. U. S., 110 U. S. 630, 4 
Sup. et. 235; 27 Myers' Fed. Dec. 780, 781. The doctrine is thus 
stated in Threlkelds v. Campbell, 2 Grat. 199 (syllabus) : 

"A purcbaser at a Judicial sale can only obtain relief for defect in the title, 
or Incumbrances on the property, by resisting the confirmation of the sale by 
the court upon the return of the commissioner's report." 

This rule has been followed by numerous décisions in Virginia, — 
among them, Long v. Weller's Ex'r, 29 Grat. 347; Eedd v. Dyer, 83 
Va. 331, 2 S. E. 283. In this case the court said: 

"It is contended on behalf of the appellants that the Martin claim ought to 
hâve been passed upon and settled before the property was ordered to be re- 
sold, and that In falling to do so the circuit court erred. There is no merit, 
however, in this objection. It is based upon the Idea that, if the claim be valid, 
the title to the property is defective, and that relief should be decreed the 
purchaser accordingly. This is not in accordance with the settled doctrine 
relating to Judicial sales in this state. There is perhaps no principle in our 
jurisprudence more firmly established by repeated décisions of the court than 
that the maxim caveat emptor strictly applies to judicial sales." 

The contention of counsel for Tod, the purchaser, that the failure to 
make provision for this tax lien in the decrees entered prior to that 
conflrming the sale was a clérical error or mistake that the court will 
correct on pétition, cannot be sustained. " A caref ul examination of 
those decrees fails to show an intention on the part of the court to 
provide for the payment of the taxes for the year 1897 out of the pro- 
ceeds of the sale of the plant, or out of any other fund in the hands of 
the receiver. 

The other petitioners for the application of this fund to the payment 
of their claims are the mortgage bondholders. Subject to the cor- 
rection that must be made as to the date from which the McClure & 
Amsler daim should bear interest, the bondholders are entitled to the 
balance of the fund in the hands of the receiver. 

A decree will be entered correcting the mistake in the decree of 
July 22, 1897, whereby the claim of McClure & Amsler is made to bear 
interest from the 14th day of December, 1894, instead of from the 14th 
day of September, 1894, as flxed by the decree of February 27, 1897; 
denying the application of Eobert E. Tod to hâve the fund in the hands 
of the receiver applied to the payment of the taxes for the year 1897 
on the property purchased by said Tod; and applying the balance of the 
fund in the hands of the receiver to payments on the mortgage bonds, 
as provided in the nineteenth provision of the decree of the 27th of 
February, 1897. 
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ZIMMERMAN v, CARPENTEB, 

(Circuit Court, D. South Dakota, S. D. January 31, 1898.) 

No. 275. 

1. National Bakk— Assessment op Stock— Fédéral Jorisdictioît— Estatk 
IN Possession of Probatb Court. 

When an executor refuses to recognize, as a daim against décèdent s es- 
tate, an assessment by the comptroUer of the currency upon national bauk 
stock belonging to the deceased, a fédéral court wlU assume jurisdictlon 
of an action against the exécuter to détermine the llability, although the 
estate is in the course of administration In the probate court. 

3. Same — LiABiLiTî OP Estâtes— Limitations dp Actions. 

The estate in the hands of an executrlx at the date of the failure of a 
national bank is llable for the assessment on stock belonging to the estate 
in the same manner as if deceased was llving (Rev. St. § 5152); and the 
fact that the time for filing daims against the estate has expired Is no bar 
to an action to flx such llability. 

B. Same— Traksfer dp Stock— Eqditt Jubisdiction. 

Where bank stock was transf erred by an executrlx to herself Individually, 
and sbe admits, before suit is brought, and again In her answer, that the 
transfer was wlthout considération, and Is void, such admission does not 
vacate the transfer, and a blll in equity wlll lie to détermine the llability 
of the estate on an assessment of the face value of the stock. 

4. Equitt Jckisdiction— Pleading and Pbactice. 

Where, at the hearing, the défendant raises the point that the claimant 
has a plain, speedy, and adéquate remedy at law, the court wlll not make 
a decree if there is a plain defeet of "jurisdiction, but the blll wlll be eon- 
strued more llberally than if the point had been raised by demurrer. 

This was a suit in equity by Charles P. Zimmerman, as receiver of 
the Dakota National Bank, against Frances G. Carpenter, as executrix 
of Charles C. Carpenter, deceased, to recover the amount of an assess- 
ment made by the comptroller of the currency upon shares of the 
bank's stock. 

T. B. McMartin, for complainant. 
Davis, Lyon & Gates, for défendant 

CARLAND, District Judge. The complainant brings this action 
for the purpose of charging the estate of Charles C. Carpenter, de- 
ceased, with the sum of 112,300, being the amount assessed by the 
comptroller of the currency upon 123 shares of stock in the Dakota Na- 
tional Bank, of which said Charles C. Carpenter was, in his lifetime, the 
owner. The cause has been submitted upon pleadings and proofs, 
from which the following facts appear: On the 16th day of May, 1895, 
Charles C. Carpenter, at Sioux Palis, S. D., died testate, and thereafter 
such proceedings were had in the coiinty court of the county of Minne- 
haha, S. D., that on June 17, 1895, said défendant, Prances G. Carpen- 
ter, was, by said county court, duly appointed executrix of the estate of 
said Charles C. Carpenter, deceased; and, having duly qualified, has 
since that time acted as said executrix. That on said 17th day of 
June, 1895, said county court, by order duly made, fixed the time in 
which ail persons having daims against the estate of said Charles C. 
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Carpenter, deceased, should présent the same to the said executrix for 
allowance or rejeetion at six months from the date of the flrst publica- 
tion of the notice to creditors, which date of first publication was June 
28, 1895. That said notice to creditors was duly published, as re- 
quired by law, and a decree entered by said county court to that effect. 
At the time of the death of said Charles G. Carpenter, he was the 
owner of 123 shares in the Dakota National Bank, then doing business 
in Sioux Falls, S. D., which shares came into the possession of the 
défendant as executrix of the estate of said Charles G. Carpenter, de- 
ceased. On November 23, 1896, said Dakota National Bank closed 
its doors, and thereupon the complainant was appointed receiver of the 
same by the comptroller of the currency, and, having duly qualifled, 
has since been acting as such receiver. On February 4, 1897, the 
comptroller of the currency made an assessment upon ail the shares of 
the capital stock of the said Dakota National Bank of 100 per cent, 
upon the par value of said stock, and ordered the holdefs of said stock 
to pay said assessment on or before March 4, 1897, and f urther ordered 
complainant to take ail necessary proceedings to collect said assess- 
ment. On April 3, 1897, complainant caused to be presented to the 
défendant, as executrix of the estate of Charles C. Carpenter, deceased, 
a claim for the sum of $12,300, duly verified by the oath of said com- 
plainant; the said claim being the amount of the assessment made 
by the comptroller of the currency upon the shares of stock hereinbe- 
fore mentioned. On April 10, 1897, said executrix rejected said claim, 
and refused to allow it as a claim against said estate. That prior to 
August 28, 1895, . défendant, as executrix, without any order of the 
county court of Minnehaha county, and wjtbout considération, and in 
violation of her trust as executrix, caused the 123 shares of stock held 
by her as executrix to be transferred and assigned to herself indi- 
vidually, for the purpose of making it possible for said Frances Gr. Car- 
penter to act as a director of said bank. 

The gênerai jurisdiction of this court oVer this action arises from the 
fact that it is a suit of a civil nature, arising under the laws of the 
United States, wherein the matter in dispute exceeds the sum of |2,000, 
exclusive of interest and costs. Thompson v. Insurance Go., 76 Fed. 
892; Act Gong. March 3, 1887, as corrected August 13, 1888. At the 
hearing, counsel for défendant moved to dismiss the action, upon two 
grounds : First. That the property belonging to the estate of Charles 
C. Carpenter, deceased, is under the jurisdiction and in the possession 
of the county court in and for the county of Minnehaha, state of South 
Dakota, in the due course of the administration of said estate, and no 
other court has any authority or jurisdiction to interfère therewith. 
Second. Complainant has a plain, speedy, and adéquate remedy at law. 

The full force of the flrst proposition may be conceded, and still this 
action may be maiatained. The object of this action is not in any way 
to interfère with the possession of the property belonging to the estate 
of Charles C. Carpenter, deceased, but simply to détermine whether 
any liabUity has attached to said property by reason of the facts 
pleaded in the bill of complaint. When that question is determined, 
this proceeding is at an end. If determined favorably, then complain- 
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ant has an adjudicated claim against the estate of Charles C. Carpenter. 
Wickham v. HuU, 60 Fed. 326; Parker v. Eobinson, 18 C. C. A. 36, 71 
Fed. 257. It is claimed that to taie jurisdiction for this purpose 
would be a mère idle ceremony, as the coinptroller has detenained the 
amount of the assessment, and that détermination is heyond dispute. 
It is true that the assessment of the comptroller cannot be disputed, 
but in this case, upon demand, the executrix refuses to recognize the 
assessment as a claim against the estate of Charles C. Carpenter, de- 
ceased; therefore the complainaut is compelled to go into a court of 
compétent jurisdiction, and seek to establish the amount of the assess- 
ment as a charge against said estate. 

The point involved in the second proposition wSls not brought to 
the attention of the court until the hearing. Where this is so, the 
court will not make a decree if there is a plain defect of jurisdic- 
tion, but the bill will be construed more libéra lly than if the point 
had been raised by démarrer. The cases of Kennedy v. Gribson, 8 
Wall, 498, and Casey v. Galli, 94 U. S. 673, are cited to the effect 
that, where the action is to recorer the full stock liability, the ac- 
tion must be at law. This undoubtedly is true, if there are no other 
facts existing, requiring the interposition of a court of equity. The 
same cases hold that, where the action is to enforce only a, portion 
of the full stock liability, the remedy may be in equity. The court, 
in the cases cited, did not intend to hold that in every case where 
the full amount of stock liability was sued for the remedy was at 
law, for in the case of Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct. 
246, a bill in equity was sustained, which sought to enforce the full 
statutory liability of the stockholders. To hold that in every case 
where the full statutory liability is sought to be enforced the rem- 
edy must be at law, would allow any stockholder to fraudulently 
transfer his stock to a flnancially irresponsible person, for the pur- 
pose of exonerating himself from liability; and, if the assessment 
was for 100 per cent., there would be no remedy. In the absence 
of any showing to the contrary, the liability to pay the assessment 
attaches to the person in whose name the stock stands on the books 
of a bank. When this assessment was made, the stock formerly 
owned by Charles C. Carpenter, deceased, stood in the name of 
Frances Q. Carpenter on the books of the bank. The complaint al- 
lèges that at that time the stock ought to haVe stood in the name 
of Frances G. Carpenter, executrix of the estate of Charles G. Car- 
penter, deceased, for the reason that Frances G. Carpenter, as exec- 
utrix, had no right, power, or authority to transfer the stock to 
herself individually, and thus deprive the creditors of the bank of 
the right to charge the estate of Carpenter in the hands of the exec- 
utrix, with the payment of their claims. It is also alleged that the 
transfer was without considération, and part of the relief asked is 
to bave the transfer of the stock declared void, and set aside, so 
that the liability to pay this assessment may be charged against the 
estate of Charles G. Carpenter, deceased, and not against Frances G. 
Carpenter individually. It is true, the executrix admitted, before this 
action was brought, and again in her answer, that the stock be- 
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loBged to the eatate of Carpenter. The admission before the action 
was brought was évidence in support cl tlie allégations in the bill. 
The complainant had to state his case se as to meet any défense 
the défendant might set up, and, as it often happens, the alléga- 
tions ofthis bill of complaint might ail hâve been disproved, and 
complainant's case wholly destroyed, yet that fact would in no 
wise afEect the jurisdiction of the court. Cowley v. Eailroad Co., 
159 U. S. 581, 16 Sup. Ct. 127. The relief that the court must give 
in this case, if it gives any, is also not to be had at law. The re- 
ceiver, representing the creditors of the bank, is endeavoring to 
reach assets which eould not be reached if the transfer of the stock 
should stand. The fact that the défendant admits that the trans- 
fer was without considération, and void, relieves the complainant 
from proving it, but in no wise sets aside or vacates the transfer; 
and we do not know what the defendant's answer would hâve been 
if the action had been brought on the law side. Mississippi Mills 
V. Cohn, 150 U. S. 207, 14 Sup. Ct. 75. And while we are consid- 
ering this proposition we must not forget that, while the défendant 
admits that the stock upon which the assessment is made belongs 
to the estate of Charles C. Carpenter, deceased, still, before this suit 
was commenced, she rejected the claim of this assessment as a claim 
against said estate. The court is of the opinion that the bill states 
a case of équitable jurisdiction. 

There is a plea of the statute of limitations contained in the an- 
swer, based upon the statute of the state of South Dakota regulating 
the time in which claims should be presented for allowance or re- 
jection against the estate of decedents. By virtue of said statute 
and the order of the county court of the county of Minnehaha, the 
time within which a claim could be presented against the estate of 
Charles C. Carpenter, deceased, expired December 28, 1895. The 
bank failed November 23, 1896. The assessment was made Feb- 
ruary 4, 1897, and became due March 4, 1897, long after the expira- 
tion of the time limited for the présentation of claims against the 
estate of Charles C. Carpenter, deceased. While it is insisted that 
the claim is barred, it is as earnestly insisted that proper practice 
requires that the question whether the claim is barred or not should 
be left to the county court of Minnehaha county to détermine; fol- 
lowing the practice in Wickham v. HuU, 60 Fed. 326. If this court 
was of the opinion that the décision of this case required the court 
to construe a state statute, it would do so; but, it being of the 
opinion that it is not necessary so to do, it will proceed to dispose 
of the case upon the only grounds that to it seem tenable. Any 
theory upon which it is sought to maintain that the claim hère at- 
tempted to be enforced is an ordinary claim against the estate of 
Charles C. Carpenter, deceased, to be presented and allowed in the 
manner required by the laws of the state of South Dakota, and, if 
not^so presented and allowed, to be forever barred by the statute 
of nonclaim of said state, involves a total misconception of the ob- 
ject. meaning, and effect of sections 5151, 5152, Eev. St. U. S. 

Section 5151 provides: 
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"The shareholders of every national banking association shall be held indi- 
vidually responsible equally and ratably, and not one for .another. for alj con- 
traets, debts and engagement» of such association, to the estent of the amoùnt 

ot tiieir stocli tlierein, at tlie par value tlierèof, in addition to the amount in- 
vested in sucli sbares." 

Section 5152 provides: 

"Persons holding stock as executors, admlnistrators, guardians or trustées, 
shall not be personaliy subject to any liabilities aâ stockholders, but the estâtes 
and funds in their hands shaU be liable in like manner and to the samé extent 
as the testa tor, intestate, ward, bv person interested In sùch trust funds would 
be, if llving and compétent to act and hold the stock In his own name." 

Now, it was not necessary for congress to provide by law that 
the estâtes of decedents should be liable for tbe debts of deceased 
persons. That resuit would foUow irrespective of section 5152. 
But congress intended to, and did, provide that the estate of the 
testator or intestate, in the hands of an executor or administrator, 
should be liable in like manner, and to the same extent, as the tes- 
tator or intestate would be if living, and compétent to act, and hold 
the stock. By the language of the section last referred to, the death 
of the testator or intestate does not in any way aflect the liability 
of the estate of the testator or intestate, except, if no liability on 
the stock arises until after the estate is fully distributed, then there 
would be no estate to be chargea. On the 23d day of November, 
1896, when the Dakota National Bank failed, Frances G-. Carpenter, 
as the executrix of the estate of Charles G. Carpenter, deceased, 
under the laws of the United States and of South Dakota, was a 
shareholder therein. To the extent of 100 per cent, of the par vailue 
of the stock held by her, the estate of Charles C. Carpenter in her 
hands on that day was liable; not as if Carpenter was dead, but in 
the same manner, and to the same extent, as if he was living; the 
clear object of the statute being to make tjie estate liable for a debt 
arising after the death of a testator or intestate, as well as those 
arising before. On the 23d day of November, 1896, so much of the 
estate of Charles C. Carpenter, deceased, which was in the posses- 
sion of défendant, as executrix of said Carpenter, on that day, stood 
not as the estate of a deceased person with référence to the liability 
on said stock, but in the place of Charles C. Carpenter himself, lia- 
ble in like manner and to the same extent as he (Carpenter) would 
bave been if alive. The cases of Witters v. Sowles, 32 Fed. 139, and 
Parker v. Kobinson, 18 C. 0. A. 36, 71 Fed. 256, it is believed, sus- 
tain the views hère expressed. There is no évidence as to when 
the indebtedness arose to pay which this assessment was made, but, 
as it could not hâve arisen later than November 23, 1896, the com- 
plainant is entitled to a decree charging the estate of Charles C. 
Carpenter, in the hands of the défendant, as executrix, on that day, 
with the payment of the sum of |12,300, with interest thereon from 
March 4, 1897; and it is so ordered. 
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FroELITT INSTJRANOB, TRUST & SAFE DEPOSIT CO. T. ROANOKB 

lEON 00. 

(Circuit Court, W. D. Virginia. July 22, 1B97.) 

1. JuDiciAL Sales — Pendbncy op Othbh Litioation. 

Where a large manufacturing plant Is lying idle, and rapidly deteriorating, 
In the hands of a receiver, the mère fact that litigatlon Is pendlng In another 
court, Involvlng the tltle to the land on wUch the plant is sltuated, is not 
an insuperable objection to ordering a sale, if the court, in its best judg- 
ment, believes that the interest of the creditors wiU be best conserved 
thereby. Nor is It any ground of objection to confirmation of such a sale 
that the commissioners gave notice at the time of sale of the pendency of 
such suit, wlth the honest purpose of Informing bidders as to the condition 
of the tltle. 

3. Same— Payment of Pubchasb Monet. 

The court will not refuse confirmation of a sale on the ground that the 
purchaser has not made the full cash payment required by the decree, 
where it appears that he has paid a substantial sum, and there is no reason 
to suppose that he wlll not pay the balance on confirmation. A resale wiU 
be ordered only when the court flnds that the purchaser will not pay the 
balance due. 

8. Bamb— Inadbquacy of Pricb. 

A sale will not be set aslde for inadequacy of price, unless It Is such as to 
Bhock the conscience. 

On a motion to confirm the sale of the défendant company's property. 

Watts, Eobertson & Robertson, for purchaser. 

Grifftn & Glasgow, for certain creditors of défendant company. 

PAUL, District Judge. Acting under a decree of sale entered in 
this cause on the 27th day of February, 1897, and a supplemental de- 
cree of April 14, 1897, the spécial commissioners appoint ed to sell the 
property of the défendant company sold the same on the 28th day of 
June, 1897, and filed their report on the 30th of the same month. On 
the 8th day of July, 1897, on motion of Robert E. Tod, the purchaser, a 
decree nisi was entered on said report as follows : 

"And now, this 8th day of July, 1897, at the city of Lynchburg, this cause 
;ame on to be heard upon the papers formerly read, upon the report of Spécial 
Commissioners David W. Flickwlr and H. Peyton Gray, of the sale of the plant 
of the Roanoke Iron Company, as directed by the decree entered herein on the 
27th day of February, 1897, which said report was flled on the 30th day of 
June, 1897, and on motion of Robert E. Tod, by counsel, the purchaser of said 
property, to confirm the said sale. Thereupon the court doth adjudge, order, 
and decree that the sale of said property, as set out in the aforesald report of 
Spécial Commissioners David W. Fiickwir and H. Peyton Gray, flled herein 
on the 30th day of June, 1897, be, and the same is hereby, confirmed, unless 
good cause be shown why the same should not be confirmed on or before the 
20th day of July, 1897;' and the court doth flx the 20th day of July, 1897, as 
the time, and the United States court room at Harrisonburg, Virginia, as the 
place, for the considération of any objection that may be made to the con- 
firmation of said sale, wlthin the time above specified." 

Exceptions were flled to the report of sale by Joseph L. Buery and 
others, creditors of said Eoanoke Iron Company. The court will con- 
«der thèse objections to a confirmation of the sale in the order in which 
the exceptions are taken: 
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First. "Because the sale was made when a cloud rested upon the title 
to the property sold, created by a suit tlien pending in the suprême 
court of appeals of Virginia, in which a claim to the land on which said 
plant is located, adverse to said company, was made and undetermined." 
Thiti objection to a sale of the property was raised before the decree 
of sale was entered, but the court did not think the objection would 
justify it in delaying a sale which was being actively urged by other 
creditors. This court had no control over the suit pending in a whoUy 
différent jurisdiction. It could tabe no step to hasten a décision of the 
questions involved in that case, and it might be years before they were 
settled; and, when settled, the court had no assurance that the conclu- 
sions would be favorable to the interests of the creditors in this cause. 
In the meantime the property was lying idle, deteriorating in value, and 
requiring constant expenditures to préserve it from damage and waste. 
The court, in the exercise of its best judgment in the premises, thought 
the interests of the creditors in this cause would be best conserved by 
a sale, and so decreed. If the court erred, its action is subject to ap- 
peal. But the court does not think this objection can be properly con- 
sidered by it after the decree of sale has been carried into eiïect, and 
the only question before the court is the confirmation of the sale. 

Second. "Because the offer for said property by Robert E. Tod, 
whose bid is reported to the court, is a grossly inadéquate price for 
the same." In support of this exception, the exceptants file the afii- 
davit of one of their number, Joseph L. Buery, which is as follows: 

"This day personally appeared before me, A. K, Fletcher, clerk of the circuit 
court of the United States for the Western district of Virginia, J. L. Buery, 
who made oath that he is a creditor of the Roanoke Iron Company, holding the 
bonds of said company to the amount of ?12,000; that he is aiso a stoclîholder 
in the Mill Creels Coal & Colie Company, which is the owner of the bonds of 
the said Roanolje Iron Company to the amount of $24,000; that he is well 
acquainted with the property of the said Roanoke Iron Company, and that It 
appears by exhlbit filed by the receiver în this cause that the plant of said 
company was valued at the sum of $534,546.21. This includes the real estate, 
fumace plant, rolling-mill plant, shops, stables, etc. AfBant further says that 
said plant was reported by said receiver as in good condition, except the lining 
of the stack of the furnace (which has since that time been relined and put In 
good condition), so that the whole property Is now completely repaired and 
In good condition; that the sale reported as having been made by the com- 
mlssioners in this cause was made at a time when the iron Indûstry had 
reached a condition of dépression and uncertainty such as afflant believes has 
never before existed, and which afïiant does not believe to be permanent. 
Afflant further says that before the blddings were opened at said sale it was 
publicly announced by the soliciter for the eommissioners of sale that a suit 
was pending in which a claim was made to the land on which the plant Is 
located, or a large part thereof ; that said suit was dedded adversely to said 
clalmants In the lower court, and that an appeal had been taken to the suprême 
court of the state. This announcement was foUowed by a statement made 
by an attorney for said claimants that said appeal was pending in said court 
of appeals, and would probably be heard at the January term of said court. 
Afflant further says that the price obtained for said property is grossly Inadé- 
quate, and. If the sale is conflrmed at that price, afflant and other bondholders 
of said company will realize nothlng from said sale." 

In support of the motion for confirmation the purchaser flles the fol- 
lowing affidavits: 

"State of Pennsylvanla, County of Allegheny— ss.: Before me, a notary pub- 
Jic in and for said county, personally appeared Mlnor Seovel, who, being duly 
84F.-48 
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sworn aecordlng to law, says that he Is a résident of the dty of Plttsburg, 
and a mechanical engineer by profession; that in tlie practlce of liis profession 
lie lias been engaged for a number of years in the repairing and constructing 
of blast furnaces aind rolllng niills, and is therefore thoroughiy familiar with 
the construction, cost, and opération of the same; that in his opinion the im- 
prciTements la manufacturlng and construction, and the correspondingly largely 
incre^sed qutput, haa resulted Injuriously to many establishments erected be- 
forfe said Changes, and that by reason of the same numberless plants and estab- 
lishments in the United States are either rendered useless, or Incapable of man- 
ufacturlng iron at a prolit, under the présent priées, and that in addition there- 
to the restricted market and the discouragements to be met with in the un- 
dertaliing of the manufacture of iron at présent hâve and will deter persons 
from embarliing in the said manufacture; that the above circumstanees, talien 
togfether in many cases, prevent a salé of such manufacturlng property at 
any priée, and that about the only purcbasers left for the same, in the présent 
conditions and circumstanees, are people who propose to wrecli and remove the 
same, and dispose of the parts thereof as scrap and old material; that he is 
familiar with the conditions existing at Eoanoke and in the vicinity, and that 
in his opinion in the circumstanees, and for the réasons given above, the priée 
or sum of fifty-seven thousand seven hundred dollars ($57,700) ofCered for the 
Eoanoke Iron Company's property, at a public sale thereof by the commission- 
ers, was a full, fair, and adéquate price for the same, and as much, if not 
more, thân the property could possibly be sold for to any other person, and 
probably more than could be obtained at a later date for the same. 

"[Signed] Minor Scovel. 

"Sworn to and subscribed before me this 6th day of July, 1897. 

"[Signed] M. B. Bâtes, Notary Public." 

"State of Pennsylvania, County of Allegheny— ss. : On this sixth day of July, 
A. D. 1897, before me, a notary public in and for said county, personally came 
John F. Wilcox, who, being duly sworn aecordlng to law, says that he is 
a résident of the eity of Plttsburg, state of Pennsylvania; that he is a mechan- 
ical engineer by profession, and has been engaged in said profession for the 
term of 25 years last past; that in the practlce of his profession he has been 
employed in the construction, érection, and opération of blast furnaces and 
rolling mills, and is therefore fully familiar with the cost and value of the same. 
He further says that great and radical changes and improvements hâve been 
made in the construction of such establishments, and in the method of the 
opération of the same, within the past three or four years, by reason of which 
the output has been greatly'lncreased, and the cost of production largely de- 
creased, and that by reason of such changes, and the advantages accruing to 
certain locations, that the industry is being centralized, to the détriment of 
many other districts; that the présent stagnation in the iron trade, the largely 
decreased demand, and restricted markets hâve caused the suspension of 
opération in many of such manuf acturing establishments, and in many cases 
led to the same being offered for sale at great sacrifices, in many cases the 
only purchasers available for the same being persons contemplatlng the dis- 
mantling and removaJ of the same for sale in parts and as scrap, and, even 
for such purposes, buyers can be had for the same only at greatly reduced 
priées. And afBant avers that in considération of ail the above particulars and 
circumstanees, that the price of fifty-seven thousand seven hundred dollars 
($57,700), for which the Koanoke Iron Company's property was recently sold 
at public auction by the commissioners under order by court, was the highest 
priée that could be expected for the same, and better than, in his opinion, 
could be obtained at private sale, and a higher one than could be obtained for 
the property latèr, as the said property is constantly deteriorating and getting 
out of repair, by reason of the suspension of opérations. 

"[Signed] Jno. F. Wilcox. 

"Sworn and subscribed before me the day and year aforesaid. 

"[Signed] W. B. Bâtes, Notary Public." 

"State of Pennsylvania, County of Allegheny— ss.: Before me, a notary pub- 
lic in and for said county, personally came John Reis, who, being duly sworn 
aecordlng to law, says that he is a résident of Allegheny county, Pennsylvania, 



PIDELITY INSURANCE, TEUST 4 SAFE DEPOSIT CO. V. EOANOKE lEOM CO. 755 

and a blast furnaee manager by profession, and that he bas been engagea in 
the same for the past fifteen (15) years, and Is thoroughiy faniHiar witli tbe 
manufacture and production of pig iron; that be is thorouglily acquainted 
with tbe latest improvements in tbe construction of furnaces, and tbe metbod 
of pig-iron production, and that tbe same bave been many and radical, notably 
witbtn the past tbree years; that by reason of tbe said Improvements and the 
changes In the metbods, and decrease In selllng priées of material and improved 
transportation faeilities, that great advantages are gained by blast fumaees 
in certain localities; that, in addition to ail of the above, the dépression in tbe 
trade, and tbe decrease In tbe demand for product, bas rendered many estab- 
lishments Idle throughout the eountry, and caused the withdrawal of large 
amounts of capital from the Industry; that In ail the circumstances, and by 
reason of the cbanged conditions above specified, tbe price or sum for wbieh 
the Eoanoke Iron Company property was sold by tbe commissioners, viz. 
flfty-seven tbousand seven hundred dollars ($57,700), was as large as could 
probably be obtalned for tbe same from any person, and more than the same 
would bring at private sale, and more than could be obtained at a later date, 
unless large sums were ejrpended for the maintenance of tbe property against 
dépréciation and decay. 

"[Signed] John Keis. 

"Sworn to and subseribed this 6tb day of July, 1897, before me." 

"[Signed] W. B. Bâtes, Notary Public." 

WMe the record shows a wide différence between the estimated value 
of the property as reported by the receiver when he took charge of it 
and the price for which it sold, yet, in view of statements contained in 
the afBdavits, and the known décline of many kinds of property, notably 
furnaee property, constructed in the "boom" period of a few years ago, 
the inadequacy of the price realized for this property does not shock the 
conscience. The record shows that the Buerys and Cooper, who now 
object to the confirmation of the sale, leased tîiis property in 1895, and 
operated it for a time, but found their losses so heavy that they peti- 
tioned the court to be released from their contract, and agreed to pay 
the sum of $5,000 to be relieTcd from its performance, and, on the pay- 
ment of this sum to the receiver, the lease was canceled by the court. 
TMs seems to the court very strong évidence of the f act that the prop- 
erty cannot now be operated at a profit. 

The suprême court in Grafifam v. Burgess, 117 U. 8. 180, 6 Sup. Ct. 
686, has stated the doctrine as follows: "A judicial sale of real estate 
will not be set aside for inadequacy of price unless the inadequacy is so 
great as to shock the conscience, or unless there be additional circum- 
stances against its faimess." To the same effect is the holding of the 
court in Mining Co. v. Mason, 145 V. S. 349, 12 Sup. Ct. 887. The 
grounds for setting aside a sale are thus stated in 2 Beach, Mod. Eq. 
Prac. § 821: "To justify the interférence of the court, there must be 
fraud, mistake, or some accident by which the rights of the parties hâve 
been afifected." "It has never yet been decided that mère inadequacy of 
price was a sufiScient reason, of itself, to open a sale." Id. § 824. 

There is no pretense of fraud, mistake, accident, or unfairness of any 
kind in the conduct of the commissioners making the sale, or of any 
party connected with it, or interested in the suit, unless the objectors 
intend that such fraud, mistake, or unfairness is shown by exception 
third, which is as follows: 

"Tbird. Because at said sale, and before tbe biddings were opened, it was 
publicly announced by tbe solicitor for the commissioners of sale that a suit 
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was pending In whîch a claim was made to the land on whlch the plant Is lo- 
eated, or a large part thereof; that said suit was decided adversely to sald 
claimants in tlie lower court, and an appeal had been taken to the suprême 
court of appeals of the state. This announcement was foUowed by a state- 
ment made by an attorney for said claimants that said appeal was pending in 
sald court of appeals, and would probably be heard at the January term of 
said court. Thèse statements showing pending litigation over the tltle of said 
property were well calculated to deter bidders, and in fact^ as shown by tUe 
report of sale, only one bld was made, and that the lowest the commissioners 
would receive." 

The court is at a loss to see on what principle an honest statement 
of the condition of the title to the property, made hy the commissioners 
making the sale, can be made a ground for settiog the sale aside. To 
know the condition ol the title to the property offered for sale is the 
unquestioned right of every proposed purchaser, and the commissioners 
only gave the information to which the bidders were entitled. There 
is no évidence and no charge that this information was given with a 
fraudulent intent or to depress or injure the sale, or that it had that 
effect. The counsel for the claimants of the land in the suit in the 
state court wëre présent, and made the same statement as the com- 
missioners as to the condition of that litigation. The fact of the exist- 
ence of the suit in the state court was known to every one counected 
with this suit, and the parties, one or more of whom was présent at the 
sale, who now object to a confirmation of the sale, knew of it, because 
they were parties to the objection to a decree for a sale because of the 
pendency of the suit in the state court. 

Fourth exception : "Because the terms of sale, as shown by the re- 
port, hâve not been complied with by the purchaser, by making of the 
cash payment required by decree of sale." The commissioners report 
that the purchaser, Tod, has paid, on account of the purchase price, the 
sum of $3,000 in partial settlemeut of the amount bid by him, and that 
the residue of his bid will be paid on confirmation of the sale. There 
is no évidence before the court of the inability or unwillingness of the 
purchaser to pay the purchase money. The court has the power to en- 
force the agreement of purchase, and it is only af ter the court finds that 
the purchaser wilI not pay the balance of the purchase money that it 
wUI order a resale of the property, and require the purchaser to pay 
the expen^e arising from the noncompletion of the purchase, the appli- 
cation, and resale, and any deficiency in price arising upon the second 
sale. 3 Beach, Mqd. Eq. Prac. § 828; Mayhew v. Land Co., 24 Ped. 205. 

As there was no fraud or unfairness in this sale, and no advance bid 
being offered or guarantied, the court has no assurance that on a resale 
the property w-ould bring more, or even as much, as realized at the sale 
made. The commissioners in their report say: "Your commissioners 
believe that this was a fair sale, and the price, under ail the circum- 
stances, is adéquate, and they recommend the confirmation of the sale." 
In the facts before it the court sees no ground whatever for setting aside 
the sale, subjecting the creditors to the hazard of a resale, .leopardizing 
their claims, and delaying their collection. The exceptions to the re- 
port will be overruled, and the decree of confirmation entered. 
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COUPER T. SMYTH. 

(Circuit Court, N. D. Georgia. Norember 19, 1897.) 

Officbbs — Power of Removal— Injunction. 

The courts hâve no jurisdiction to enjoin a postmaster from removing an 
assistant postmaster who claims protection under the civil service law. 

TMs was a bill in equity by James M. Couper, assistant postmaster 
at Atlanta, Ga., to enjoin the postmaster, William H. Smyth, from re- 
moving complainant from his office. Complainant claimed that he 
was protected by the civil service law. 

E. A. Angier, U. S. Atty. 

Hamilton Douglas, for défendant. 

Before PAEDEE, Circuit Judge, and NEWMAN, District Judge. 

PEE CUEIAM. The United States circuit courts in equity are 
without jurisdiction to restrain or control United States post-office 
officiais in the removal of subordinate officiais or employés. We 
cite In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482. The équitable 
jurisdiction of the circuit courts of the United States is not enlarged 
by the civil service law of January, 1883, or by any of the rules and 
régulations of the civil service commission thereunder. Interesting 
cases bearing upon thèse propositions hâve been recently decided, 
though not yet officially reported. In the suprême court of the Dis- 
trict of Columbia, Mr. Justice Cox, for the court, in anelaborate opin- 
ion held that a court of equity is without jurisdiction to enjoin the post- 
master gênerai from removing a superintendent of mails from office. 
In the circuit court of the United States for the Northern district of 
minois, Mr. Justice Jenkins (also flling an elaborate opinion), held that 
the circuit court of the United States sitting in equity was without 
jurisdiction to interfère with or control the post-office department in 
the transfer or removal of employés, although such employés might 
be protected in their positions by the civil service law, and the rules of 
the commission made thereunder. In the circuit court of the United 
States for the district of West Virginia, Judge Jackson appears t»^ 
hâve held to the contrary, holding that ex necessitate the circuit courts 
of 'the United States must take équitable jtirisdiction. The only 
référence Judge Jackson makes to In re Sawyer, supra, is to quote a 
sentence from the dissenting opinion of Chief Justice Waite. 

In Ee Sawyer, supra, not since questioned or modifled, the suprême 
court decided upon principle and authority as follows: 

"The office and jurisdiction of a court of equity, unless enlarged by express 
statute, are limited to the protection of rights of property. It has no jurisdic- 
tion over the prosecutlon, the punishment, or the pardon of crimes or misde- 
meanors, or over the appointment and removal of public officers. To assume 
such a jurisdiction, or to sustain a bill in equity to restrain or relieve against 
proceedings for the punishment of offenses, or for the removal of public otHcers, 
Is to invade the domain of the courts of common law, or of the executive and 
administrative department of the government. * * * It is equally well 
settled that a court of equity has no jurisdiction over the appointment and 
removal of public otiicers, whether the power of removal is vested, as well as 
that of appointment, in executive or administrative boards or ofQcers, or Is 
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intrusted to a judicial tribunal. The jurisdiction to détermine the tttle to a 
public office belongs excluslvely to the courts of law, and Is exerclsed elther 
by certiorari, error, or appeal, or by mandamus, prohibition, quo warrante, 
or information In the nature of a writ of quo warrante, according to the cir- 
cumstances of the case, and the mode of procédure establislied by the common 
law or by statute." Pages 210, 212, 124 U. S., and pages 487, 488, 8 Sup. Ct. 

The principles thus declared control the jurisdiction in tliis case. It 
follows that the application for an injunction pendente lite must be 
denied, and the rule nisi discharged, and jt is se ordered. 



NEW YORK NEWS PUB. CO. v. DE FREITAS. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 17. 

LiBHi.— Instruction as to Damases— Dischetion of Jury. 

In an action for publishing a Ubel charglng plalntiff wlth a grave crime, 
it Is not error to refuse to instruct the jury that they may find a verdict 
for nominal damages, though the évidence may warrant sueh a verdict, 
the amount of damages awarded belng discretionary wlth the jury, withln 
the évidence. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action for Ubel by De Freitas against the New York 
News Publishing Company. There was judgment upon a verdict for 
plaintiff, and défendant brings error. 

Delos McCurdy, for plaintiff in error. 
S. R. Ten Eyck, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. Error is assigned to the refusai of the trial judge 
to instruct the jury that they might find a verdict for nominal dam- 
ages. The action was libel, and the libel imputed to the plaintiff 
complicity in the theft or embezzlement, recently discovered at Rio 
Janeiro, of a large sum of money. The libel was published in a news- 
paper of New York City, having no circulation outside of that local- 
ity. The plaintiff was a citizen of Brazil, residing in Rio Janeiro, and 
keéping hôtel there at the time. The évidence authorized the jury 
to find that the article was published by the défendant without ac- 
tual malice, as a news item received from a reputable news agency 
in the usual course of business. The trial judge instructed the jury 
that, although there was no proof of actual damages in the case, the 
law presumed the plaintiff had been injured in his feelings and rép- 
utation by the publication of the libelous article, and that they were 
authorized to award to him compensatory damages. He subsequently 
instructed them that there was no évidence that the plaintiff himself 
had ever seen the libelous article, or that it had ever been read by any 
résident of Brazil, and that there was no évidence that the plaintiff 
had been injured lay it in his business, property, or social status. He 
was requested for the défendant to instruct the jury that, if they 
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found that the article was published without malice, in good faith, 
and in the usual course of business, they might find a verdict for nom- 
inal damages. Tliis instruction was refused. 

Tiie law implies damages from a publication of a libel, as in ail 
other cases of actionable wrong, and a party is ordlnarily entitled to 
a substantial recovery if the libel bas imputed to him a grave crime 
or a degrading oiïense. Nevertheless, there are cases in wbich it is 
apparent, from the peculiar facts attending the publication or the 
situation of the plaintiff, that the real injury bas been inappréciable, 
and the wrong practically inconsequential ; in which cases it is the 
province of the jury, in the exercise of their discrétion, to award small 
damages or nominal damages only. Whether the circumstances in 
évidence in the présent case were such as wonld hâve justifled a ver- 
dict for nominal damages only is a question which we are not called 
upon to décide. Assuming that they were, and that the instruction 
requested for the défendant might hâve been properly given, the re- 
fusai was not error. The instruction was one to be given or with- 
held, in the discrétion of the trial jùdge. He had instructed the jury 
that they were to award compensatory damages, and had called their 
attention to the fact tending to show that the plaintiff had not suf- 
fered in bis feelings, nor to the extent ordinarily incident to the pub- 
lication of a libel in other respects. It was no more bis duty to in- 
struct them that they might award nominal damages than it would 
hâve been to instruct them that they might award ony other specified 
amount. The case was not one in which nominal damages only were 
recoverable. Having given them the correct rule of damages, he prop- 
erly left it to their discrétion to ascertain what sum would adequately 
compensate the plaintiff. They were at liberty, upon the évidence, to 
flnd damages in a nominal sum, or any larger sum which might not be 
excessive. We flnd no error in the rulings on the trial, and the judg- 
ment is therefore afarmed. 



PERSON v, FIDBLITY & CASUALTY CO. et al. 

(Circuit Court, W. D. Tennessee, W. D. December 20, 1897.) 

No. 3,414. 

Practice AT Law— -MoTios to Dtsmiss. 

An action at law ihay bé dismissed on motion when It appears that the 
original plaintiff had no title to the cause of action, and that the substl- 
tuted plaintiff is in no sensé a successor to or in privity with him, and Is 
wholly independent of him in respect to any légal relations to the matter 
in controversy. 

Same— Action by Pbetended Administkatok— Substitution op Plaintiff. 
An order was made by a probate court appointing an administrator, but 
he never qualifled, and no letters of administration were issued. He 
nevertheless commenced an action at law as administrator, but afterwards 
filed his résignation with the probate court, whereupon another person 
was appointed, who qualifled and received letters of administration. This 
latter appointment was as an original administrator, and not as admin- 
istrator de bonis non. This administrator procured an amendment to 
be made in the action at law substltuting him as plaintiff. Held that, 
as the original plaintiffl had no title to the cause of action, and the sub- 
stituted plaintiff was in no sensé a successor to- or In prlvlty with him, 
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the amendment was not alïowable, even nncler the libéral provisions of 
the Tennessee Code, and the action must be dlsmissed, on motion. 
8. Samb— Waivkr by Appbarancb. 

A fatal defect in tlie beginning of an action, so tbat, by the record, it 
appears that plaintifC bas no right to sue défendant on the particular 
cause of action, is not cured by a gênerai appearance, or by fliing a spécial 
demurrer not going to the jurisdiction 

On Motion to Dismiss. 

On the 25th of June, 1896, Kobert E. Lee, assumlng to be the admlnlstrator 
of the estate of P. B. Hudson, brought this suit in the state court, from 
which it was removed, upon a policy of life and accident Insurance granted 
to the décèdent, during the currency of which It is alleged he received fatal 
injuries. Process issued and was served in due course of law. At the re- 
turn têrm of the writ the court allowed an amendment to be made, substi- 
tutlng Solon A. Person as admlnlstrator of the décèdent. On the same day 
that the amendment was made the défendant appeared and flled its pétition 
and bond for removal to this court, which order of removal was duly granted. 
After the case came hère there was a demurrer flled, upon the ground that 
the déclaration falled to state a cause of action, which was amended to In- 
sert, also, the ground that the plalntiff had not made profert of the letters of 
administration, nor of the Insurance policy, wlth bis déclaration. The déc- 
laration was amended, making profert of the letters of administration, and, 
oyer being craved, the plalntiff was directed to file the letters of administra- 
tion both of Lee and Person. The plaintifC flled the letters of administration 
of Person, from which It appears that he was appointed admlnlstrator on 
the 31st of July, 1896, more than a month after this suit was brought. They 
are the letters of an original admlnlstrator, and not of an admlnlstrator de 
bonis non. The plaintifC flled no letters of administration granted to the 
original plalntiff, Robert B. Lee. Défendants flle, in support of their motion 
to dismiss, a transcript of the record of the probate court of Shelby county, 
from which It appears that Lee, on the 26tli of February, 1896, preceding the 
bringing of this suit, had flled a pétition asking to be appointed admlnlstrator, 
and on the same day the order was granted, "upon his entering into bond in 
the pénal sum of twelve thousand dollars, conditioned as required by law, 
and duly qualifying as such admlnlstrator." It does not appear by the tran- 
script that Lee ever qualifled by glving bond and taking the necessary oath. 
But, on the 31st of July, 1896, Lee filed his résignation as admlnlstrator, 
and on the same day the beneficlaries of the estate filed a pétition setting up 
the résignation, and asliing to hâve his appointment vacated and canceled, 
and that the court appoint S. A. Person as admlnlstrator; and thereupon 
Person was appointed, gave the necessary bond, qualifled as required by law, 
and letters of administration issued to hlm. The transcript does not show, 
and it is admitted, that no letters of administration were ever issued to Lee. 
Various motions hâve been made hère, not necessary now to mention, until 
the défendants, having secured oyer of the letters of administration, move 
to dismiss— First, because It appears that no letters were ever issued to 
Robert E. Lee, both by the absence of the letters and the admissions of coun- 
sel in open court; and, secondly, that Person became a.dministrator after 
the suit was brought. Défendants also move to vacate the order of the 
state court allowing the substitution of Person as admlnlstrator. There is 
also another ground of the motion, based upon the stipulations of the policy 
Jn relation to the time when the suit shall be brought. 

Gantt & Patterson and H. C. Harriner, for plalntiff. 
Pinley & Finley, for défendants. 

HAMMOND, J. (af ter stating the facts). I hâve not had any douht 
that, on the facts disclosed upon this motion, sooner or later, this 
suit must be dlsmissed. But I hâve had very grave doubts whether 
it could be done, under the strict raies of practiee, upon a motion 
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to dismiss; and I grant the motion now with some misgivings on this 
point, only because, later on, in some appropriate way for present- 
ing the matter, that resuit must be inévitable, and because there is 
no possible way of curing or avoiding the difflculty. The ground 
for dismissing the suit is that the original plaintiff had no title to 
the cause of action, and no right to sue. The substituted plaintiff is 
in no sensé the successor of the original plaintiff, in no sensé priyy 
to him, can in no way claim through or jointly with Mm, and stands 
in every possible sensé whoUy independent of him and any légal re- 
lations to the matter in controversy. It is not the case of one pur- 
chasing the thing in litigation pending suit brought, nor taking title 
pending suit by dévolution of law, and in either case entitled to be 
substituted by amendment as the party plaintiff. But it is the case 
of one made a party who bas no relation to or connection with the 
original plaintiff, either in estate or otherwise. The one is not privy 
to the other in blood,' in représentation, or estate, nor yet in con- 
tract, — one or the other, or both together ; neither privies in fact nor 
privies in law. Bouv. Dict. tit. "Privies." 

This substituted plaintiff has a right of action on the policies, un- 
doubtedly; but that right of action was acquired subséquent to the 
bringing of this suit. It did not exist at the time the suit was 
brought, either in the original plaintiff or himself. It is a curious 
situation. But, unless you can establish the proposition that an en- 
tire stranger to the right of action, and one who is utterly destitute 
of any interest in the subject-matter of the suit, may issue process 
and bring an action, this suit cannot be maintained. It is impossi- 
ble, in my judgment, when such a suit is brought, to give it vitality 
by substituting as the plaintiff one who, at the time of the bringing 
ôf the suit, was equally destitute of any interest in or title to the 
cause of action, but who has, since the suit was brought, become by 
opération of law iuvested with the légal title and the right to sue. 
How such a condition as this can be cured without the bringing of 
an entirely new suit by him having the title to the cause of action 
I cannot see. It présents no possibilities of amendment and supple- 
mental process. There is nothing to amend, and counsel hâve well 
illustrated the condition by analogy to that of attempting to ingraft 
a live twig upon a dead tree. I can very well see how, if by some 
misprision the name of A. had been inserted in the original process, 
or déclaration, as administrator, when in fact B. was administrator 
at that time, you may, by amendment, strike ont the name of A. and 
insert the name of B. ; but if, at that time, neither A. nor B. was ad- 
ministrator, and neither had a right of action as such, it is not clear 
how B. could be substituted for A., even though at some time subsé- 
quent to the bringing of the suit he had become the owner of the 
right to sue. 

Our Tennessee statute provides : 

"No civil suit sliall be dismissed for want of necessary parties, or on ac- 
count of the form of action, or for want of proper averments in tlie plead- 
ings; but tlie courts sball liave power to change the form of action, strike 
out or insert in the writ and pleadings the names of eitlier plaintiffs or 
défendants, so as to hâve the proper parties before the court, and to allow 
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aU proper averments to be suppljed, upon such terms as to continuances as 
the court In Its sound discrétion may see proper to Impose." Mill. & V. Code. 
J5580. 

Whetlier our own statute of amendments (Rev. St. § 934) would 
pemit this court to indulge as broad a power o( amendment as 
above set forth in the state statute, it is not necessary hère to inquire, 
because the amendment involved in this case had been made in the 
state court before this suit wag removed, and, being hère by removal, 
it stands, under our statute, precisely in the same plight and condi- 
tion that it did there. But, of course, we hâve hère the right to en- 
tertain in any proper f orm a motion to vacate the order of amend- 
ment made there, if it was not allowable by law. 

The language of the state statute iS; exceedingly broad, and, in the 
letter of it, undoubtedly would authorize the amendment to be made 
that was made. But surely the statute does not mean to allow an 
absolute stranger to the right to sue to bring a suit, and then allow 
one who bas obtained the right to sue, not from this stranger, nor 
through or under him, but from an entirely independent source, to 
be entered as a party by amendment, and hâve the beneflt, as to time 
and ail of the other incidents, of a suit at law so brought. The lan- 
guage of the statute itsèlf is that no civil suit shall be dismissed for 
want of necessary parties, and the paramount words hère are "nec- 
essary parties,", whieh iniplies that some mistake has been made by 
leaving ont some real party having the right to sue. At the time 
this suit was brought nobody was in existence having the right to 
sue. The cause of action "^as in suspense or abeyance by reason of 
the death of its original holder, and, no administrator having been 
appointed for the estate, no suit could be brought at that time by 
anybody until such an appointment was made. Indeed, the Tennes- 
see Code forbids it, if it does not make the bringing of the suit with- 
out authority a misdemeanor. Mill. & V. Code, §§ 3041, 5347, 3062, 
3063. And one unlawfully assuming to be administrator could not 
found a cause of action upon which amendments might be grafted. 
It does not fall within the description of a civil suit dismissed for 
want of necessary parties, but of one dismissed because the party 
who brought it had no title whatever, and could acquire none to be 
transmitted by him to anyone claiming to take his own place by sub- 
stitution. The mère statement of this proposition is eonclusive, to 
my judgment. 

By another section of the Code of Tennessee it is provided: 

"At any time before trial, new plalntiffs or défendants may be added to the 
suit by the plaintiff, upon supplemental process talîen out and served, and 
subjèct to such terms, In regard to costs, as the court may impose. I£ at the 
appearance term, it may be done without cost; if at any subséquent tenu, 
on such conditions as the court may preseribe, so as especially to prevent 
delay." Mill. & V. Code, § 3495. 

And: 

"In actions for the reeovery of property, any person not a party thereto, 
on showing himself interested in the subject-matter of the suit, may be al- 
lowed to appear as défendant thereln." Mill. & V. Code, § 3496. 

Thèse and the foUowing sections upon substituted parties imply 
that the suit pending in which thèse changes are made shall be one 
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that is capable of prosecution, and of such vitality as to receive thèse 
amendments. But the case we hâve in hand is the simple case of a 
Tolunteer, and a stranger, bringing a suit which he has no right to 
bring, and has been forbidden to bring. Mill. & V. Code, §§ 3041, 
o062, 3063. It would be extending the provisions of amendment be- 
yond the ordinary process of law, and perhaps beyond what our con- 
stitution has called "due process of law," to allow a suit brought in 
that manner to serre the purpose of a vehicle for bringing into court, 
as of that day and date, other parties acquiring the right of action 
subsequently to the bringing of the suit, and independently, and nev- 
er in privity with the original plaintiff. No case has been cited on 
either side which justifies such a practice as that. 

It is my judgment, though it is probably unnecessary now to dé- 
cide that question, that if this suit should go on without objection 
to the end, and at the trial it should appear that at the time the 
process was issued the original plaintiff had no title, and the substi- 
tuted plaintiff had no title derired froin or in succession to the orig- 
inal plaintiff, but one wholly independent of him, and acquired after 
the suit was brought, the court would direct a verdict for the défend- 
ant upon the simple ground that the plaintiff had no title at the time 
the suit was brought. Particularly this would be so in respect of 
administrators, whose title is one of strict law, and necessarily should 
be so, upon grounds of a public policy which would forbid strangers 
to so meddle and intermeddle in the estâtes of decedents as to be 
assuming to bring suits for them without authority of law. MiU. & 
y. Code, §§ 8041, 3062, 3063. 

Again, if the facts we now hâve appearing upon this motion were 
embodied in a plea in abatement, and established upon that plea, the 
plea would be allowed, and the suit abated and dismissed. Or, if 
the facts were set up by a plea in bar to the plaintiff's right to main- 
tain this suit, — not his right to maintain the cause of action set up 
in this suit, but his right to maintain this parti cular suit founded on 
the process issued in this case, which is the foundation of every suit, 
— the plea would be sustained. Or, possibly, after the profert, and 
oyer had, the technical practice would require a demurrer to the 
déclaration, now showing on the profert, that there was no adminis- 
trator to bring the suit, or be substituted as a plaintiff at the time 
the suit was brought, and hence that no one could then issue process, 
as the stranger, Lee, had donc, or déclare, as the substituted plaintiff 
did. This motion might be treated as such a demurrer. I do not 
stop to inquire whether the technical method of presenting the dé- 
fense would be by demurrer, motion to dismiss, plea in abatement, 
plea in bar, or by waiting until the présentation of the proof, and 
making objections to the testimony, and asking that a verdict be 
directed for the défendants; but certainly at some time we would 
reach the conclusion that the plaintiff could not maintain this cause 
of action now pending. The défendants bave made the objection by 
motion to dismiss, having first required the plaintiff to make profert 
of his letters of administration, from which it appears that they were 
issued to him, and that he qualifled, after the original suit was 
brought. It does not appear, by those letters or by the record, that 
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he was an adminîstrator de bonis non, or that Lee was an adminis- 
trator ad colligendum or otherwise, but that he is the original ad- 
ministrator; and, of course, the necessary implication is that there 
has not been any other administrator within this jurisdiction. Be- 
sides, the plaintiflE was required by a former order of this court to 
make profert of, and flle, not only his own letters of administration, 
but those of the original plaintiff. His own are flled, but not those 
of the original plaintiff, and presumably there were none; and it 
is admitted by counsel that the original plaintiff was never quali- 
fled as administrator, and also there is an afBdavit of an agent of 
défendant to that effect. This fa et being thus made to appear, the 
motion to dismiss is f ounded upon it. 

As before stated, I doubt very much whetlier this is the proper 
practice, and the arguments that hâve been made and the briefs flled 
do not remoTe the doubt In modem code practice, which is not 
altogether binding on us, the uses of the motion to dismiss hâve been 
very much enlarged beyond their common-law use. They are gen- 
erally made upon the basis of facts appearing in the technical record, 
though they may be founded on facts supported by affldavit. The 
ordinary function of the motion at common law is to procure some 
order or rule of court which is necessary to the progress of the case 
and does not go to the merits. If the want of jurisdiction appear 
upon the face of the record, the motion is used to présent the ques- 
tion; but, if it dépend upon facts aliunde the record, it must be pre- 
sented by plea, and, when thèse facts aliunde the record are present- 
ed by plea, the case is tried upon the basis of the plea, and not upon 
a motion to dismiss. That bne is not exécuter or administrator is 
usually presented by a plea, but that is not precisely the défense that 
is relied on hère. It is rather in the nature of a défense setting up 
that the process of the court has been abused. Not fraudulently, 
necessarily; but it is an abuse of the process of the court for a stran- 
ger to assume that he is an administrator or exécuter without au- 
thority of law, and bring a suit in that behalf, and afterwards per- 
mit his suit to be used to introduce another plaintiff, who had, at 
the time the suit was brought, no more right than he, but has subse- 
quently acquired it. But, if this be not so, the motion is in the na- 
ture of a suggestion to the court that it now appears by the facts 
in the case that the plaintiff has no right to maintain the action, and 
that it is not worth while to incur the costs of further proceedings, 
either by plea in abatement, plea in bar, or trial on the merits. It is 
necessary that an administrator or exécuter shall make profert of 
his letters. 1 Chit. PI. § 420. And, having craved oyer of thèse let- 
ters, and had them produced, it does anpear upon the record that 
the plaintiff could not maintain the action for the reasons already 
stated; and I hâve concluded that a motion to dismiss for that rea- 
son is, if not a technically proper method of presenting this défense, 
a convenient and inexpensive one, and that it would not be error to 
allow the suit to be dismissed in that mode. 

The défendants also move to vacate the order entered by the state 
eouri allowing the amendment substituting the administrator, Person, 
as a plaintiff, instead of Lee, who had assumed to be administrator 
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when the suit was brought, but was not. It is claimed in support 
of this motion, and as one of the grounds for it, that the araeiidment 
was made to bring in an administrât or de bonis non, — which wonld 
bave been altogether a proper amendment, and authorized by the 
statutes we bave just considered, — but that, in fact, he was not an 
administrator de bonis non, but an original administrator. But the 
transcript of the record does not sliow that the amendment was so 
made. It is true that the order allowing tlie amendment states that 
Lee, the plaintiff, had resigned as administrator; but it does not say 
that Person, the substituted administrator, was sueh de bonis non. 
The language of the orator is : 

"In this case Robert E. Lee, administrator, having resigned as such, upon 
motion of plaintifC's attorney the suit is amended by making Solon A. Person, 
administrator of the estate of P. B. Hudson, plaintiff." 

But; if we are correct in the ruling we bave already made in rela- 
tion to the meaning of the statutes and the inability of the original 
process in behalf of Lee to sustain a graft of this amendment, it 
ought to be set aside upon the very fact that he was, in truth, an 
original administrator, and had no succession to Lee, and, even if 
the court allowing the amendment proceeded upon the tbeory that, 
whetber as administrator de bonis non or as an original administra- 
tor, he was entitled to tbe substitution, the case being brought bere, 
we can exercise the same power over the amendment, to vacate it, 
that the state court could bave done. We do not review or reverse 
that ruling, but we treat it precisely as the state court itself would 
treat it, upon its being made known that the right to the amendment 
did not exist. Setting aside that order, for the reason that it was 
improTidently granted, inasmuch as Lee had, in disobedience of the 
Code, forbidding him to assume to be administrator, brought the suit 
contrary to law, would resuit in ousting the plaintiff f rom any position 
in the case, and then the suit could be dismissed, upon a showing that 
the original plaintiff could not maintain it, or that the suit was hère 
without a plaintiff, and in a condition that none could be substituted 
for him who had been ousted by the rulings of the court. So we come 
to the same resuit upon both of thèse motions, namely, that the suit 
should be dismissed. 

It remains to consider the contention of the plaintiff that, notwith- 
standing what has been said, the défendants hâve waived" this ob- 
jection by their appearance — First, their gênerai appearance in the 
state court to remove the cause; and, secondly, by that whicb they 
hâve done hère in the way of filing a spécial demurrer not going to 
the jurisdiction of the court, which demurrer is partly confessed by 
the plaintiff, and his déclaration amended, making profert of the 
letters of administration. This contention of the plaintiff treats the 
objection of the défendants to the maintenance of this suit as going 
merely to irregularities of procédure, which, of course, would be 
waived by a gênerai appearance; but we need not inquire whetber 
the proceedings that bave been had in this case would be a waiver 
of irregularities, or a waiver of the nonissuance of process supple- 
mental to the amendment, or not, because the objections taken are 
of a graver cbaracter than this. They do not proceed upon the the- 
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ory tbat there bas been no proper process, but upon the ground tbiat 
it is shown by the record that the plaintiff bas no rigM to sue the 
défendant by maintaining this particular cause of action, which it 
was an impertinence in the original plaintiff to bring, and which he 
had no right to maintain, and because of that fatal inflrmity at the 
very beginning of the suit, and nothing that bas been subsequently 
done can amend or cure it. If there had been no process at ail, the 
appearance of the défendants would hâve been good, provided the 
suit had been well brought in the beginning; that is to say, brought 
by one having the right to bring such a cause of action, either for 
himself or for those who might be substituted for him. The original 
plaintiff had no such right, and it is for this reason that the suit is 
dismissed, and not because he defectively proceeded in his suit. 

Neither does it avail the plaintiff that this motion is substantially 
the same défense as would be made by a plea of prematurity of suit 
brought, which is, as ruled in Carter v. Turner, 3 Head, 52, a défense 
that haa to be made by a plea in abatement; and it is argued that, 
under our system of pleading, such a plea should be filed before any 
demurrer to the déclaration. It is quite true that, in a certain sensé, 
the now rightful administrator of the décèdent, and the rightful 
owner of the cause of action, — ^the administrator, Person, — may be 
said to hâve brought this suit prematnrely in the name of another; 
or, in another sensé, the entire stranger, Lee, assuming to be an ad- 
ministrator when he was not, had prematnrely brought Qie suit before 
letters of administration had been granted to him or any one, or 
before his qualification as administrator. But, again, this is not the 
ground of défendants' motion. It is, not that the suits were prema- 
tnrely brought, but that the suit could not be brought at ail, because 
the particular plaintiff bringing it had no title, and a substituted 
plaintiff, in a case like this, must hâve had authority to sue at the time 
the original suit was brought. In other words, some one must hâve 
been administrator at the time process was issued in this case, and, as 
neither Lee nor Person was administrator, the subséquent granting of 
letters of administration to Person did not authorize him to maintain 
an action brought when there was in fact no administrator, — neither 
himself nor any one of whom he is the successor. It is, therefore, an 
inability to sue, — an inflrmity in the title of the plaintiff, — and not 
the case t>f one having the right bringing the suit prematnrely. 

It cannot, for the purposes we hâve in hand, be treated as a new 
suit, or as an original suit by the substituted plaintiff, on the day and 
as of the date when he was admitted as a party, to which the défend- 
ants hâve voluntarily appeared and waived process. If, to save a 
statute of limitations, or a contract limitation, it may be so treated, aa 
to which we do not décide, as a foundation for this suit, and for main- 
taining its progress now and bere, it is a quicksand in légal procédure, 
for the plain reason that the défendant did not voluntarily appear. It 
was brought in by process, appeared to answer process, and was com- 
pelled to take the suit as it was found, amendment, substitution, and 
aU, and the objection is, not that there bas been no valid process 
served upon the Company, for tbat is admitted, and could not be 
denied, but tbat it is the process of a stranger to the contract, and 
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that he sàould not hâve iDegiin this suit, and, as to the real parly 
in interest, that he was also a étranger to the contract when the suit 
was brought and process issued, so that he also could not hâve then 
begun it; and the défendant sets up that fact in défense to the origi- 
nal and only process, and it did not and should not be held, under 
such circumstances, to hâve voluntarily appeared to a suit begun with- 
out process, which thev are willing to waive. That would be to falsi- 
fy the facts of the record and the conduct of the défendant, -and to 
force upon it a waiver never inteuded, and not to be fairly implied 
from the contract of the défendant in the record. Waiver is some 
times implied by estoppel against actual intention, but never forced 
even in pleading, upon a party where the intention against it is mani 
fested by his conduct and there is no estoppel on the facts. Hère, 
from the beginning of its appearance, the défendant has been en 
deavoring, by demanding profert and craving oyer, to présent the 
fact on which it relies,— that this suit was brought without right to 
bring it, and the substitution madé without right to make it. 

The other ground of the motion to dismiss, predicated of a provision 
in the policy that légal proceedings for a recovery shall not be brought 
until after three months from the date of proof at the home ofiSce of 
the Company, nor until npt less than six months from the date of the 
death, is not considered nor adjudged in thèse proceedings, for the 
reason that, the suit being dismissed upon the ground that the plain- 
tiff has not been properly made a party, and could not maintain it, we 
hâve no jurisdiction to détermine the question presented by the third 
paragraph of the motion. 

On the whole, the motion must be granted. Ordered accordingly. 
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(Circuit Court of AppeaJs, Seventh Circuit. February 5, 1898.) 

No, 447. 

Nesligbncb— Railboad Company— LiABibtTT to Emplotb. 

In the case of an accident to an employé on a swltching train movlng at 
night through a clty street, mère évidence that It was caused by running 
Into a horse which had attempted to cross a culvert, supporting the tracks, 
and constructed in the customary manner, wlth ties set some distance apart 
so as to deter stray animais from ventiiring on it, and had there become 
fastened or caught between the ties, Is Insufficient to establish négligence 
on the part of the raUroad company. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

In the court below an intervening pétition was flled by the administrator 
of James Donahue in a foreclosure suit brought against the Chicago & North- 
ern Pacifie Eailnjad Company, to recover for the death of the deceased, who 
was killed In an accident at Forty-Fourth street, In the clty of Chicago, on 
April 1, 1894. The case was heard before the court, which decided against 
the right of the petitioner to recover, and entered a décrétai order dismlssing 
the pétition for want of equity. This appeal is from that order. Donahue 
was in the employ of the Wisconsln Central Company, which was operating 
the railroad of the Chicago & Northern Pacific Eailroad Company as lessee. 
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Thls suit îs brought agalnst the receiver of the lessor, Instead of the company 
whlch was at the tlme operatlng the road. At Forty-Fourth streét, the place 
of the accident, there are two main railroad tracks runnlng east and west, 

and at right angles with the street. Donahue was a member of a switching 
crew, consisting of an engineer, Stofft, a fireman, Orebum, and two other 
switchmen, Wlncher and Andrews, the latter belng foreman of the crew. The 
train on whleh the accident happened started f rom Forty-Bighth street, four 
blocks west of Forty-Fourth street, towards the east, on the south main 
track, and was to run with two car loads of sand ahead of the engine to Kedzie 
avenue,, a distance of about two miles. The engineer was at hls place In the 
engine cab, on the right or south side of the engine. The fireman was on 
his seat on the left or north side. Andrews and Donahue were on the for- 
ward end of the more easterly car, keeping a lookout. Behind the engineer 
on a seat was an extra switchman, one Stearns, who was not a member of the 
crew. The engine had a headlight, properly Ut, at each end. Thus equipped, 
the train left Forty-Eighth street, at about 7:15 o'clock In the evening, towards 
its destination, two miles east. After slowing up for a railroad crossing two 
blocks to the east, it proeeeded on its way until It reached Forty-Fourth street, 
when It struck a horse on the track, and was derailed and wrecked, both 
Donahue and Andrews being killed. When the cars struck the obstruction at 
the crossing, Crebum called ont "Whoa" to the engineer, who applied the 
brake and reversed the engine, and stopped as quickly as he could. This 
train, with others, was under the charge of H. A. Meyers, who was yard mas- 
ter at Forty-Eighth street. It was part of his duty to glve instructions gen- 
erally as to where the crews and trains should go, his duty in regard to this 
train being the same as to the others under his charge as yard master. His 
instructions given to Foreman Andrews were to take two cars of sand to 
Kedzie avenue from Forty-Eighth street. When Andrews got the cars ready 
to go he remarked to Meyers that there was a dummy or suburban train due, 
and Meyers told him to go ahead, that he could run as fast as they could, 
and that he was in a hurry to get the sand to Kedzie avenue. Andrews then 
said, "AU right," and went ahead. Thèse instructions to Andrews were not 
communlcated to the engineer, who, so far as appears, had no knowledge of 
them, and received himself no other' directions except the ordinary signal of 
raising or lowering the lantem to show that he was to go ahead. There was 
a culvert on the west side of the street crossing at Forty-Fourth street, in 
which the appellant allèges the horse was fastened at the time he was struck 
by the train. This was a bridge about six or eight feet long and two feet 
above the ground, under which there was a water way. It had been there 
for several years, and was intended partly as a bridge, and partly as a cattle 
guard, to prevent animais from stra^^ing froni the street along the track and 
right of way. There was no fence Connecting on either side with the culvert, 
which was constructed with stone butments for the timbers to rest upon. It 
was simply a bridge over a water way. It was constructed, however, with 
a view to keep cattle from crossing. The évidence shows that one purpose 
In the construction of such culverts is to make them so that cattle will be de- 
terred from trylng to cross them; that they will look in, and, seeing that 
they cannot cross safely, draw back, and not becomc fastened in them. To 
that end the timbers, which in this case were common ties, were laid cross- 
wise of the track about 8 or 10 inches apart, and upon stringers at each side 
running the other way; that is to say, lengthwise of the track. The rails 
were laid upon thèse ties as upon other parts of the road. The évidence 
shows that this was then the usual way of constructing culverts on the roads 
in and about Chicago, to place ties 8 or 10 inches apart. The évidence is not 
clear as to the time the sand cars left Forty-Eighth street. No one took note 
of the time, and the witnesses differ in the testlmony, or rather in their opin- 
ions. There was a dummy due at that station at 7:26, golng east on the same 
traxïk, and, as near as can be determined, the train which was wrecked started 
at about 7:15 p. m., 11 minutes ahead of the dummy's timç, The speed of 
the switch train was about 12 miles an hour, as appears by the weight of tes- 
timony. Passenger trains on the same track went at the rate of from 25 to 
35 miles per hour. AU trains going east, whether freight or passenger, went 
over this track. AU going west passed over the other track. The traeks 
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were properly fenced, and there is no évidence that cattle or horses had been 
encountered at this place before. Meyers, the yard master, had full authority 
to détermine tlie order in wbicli trains should run, botli freight and passenger, 
and to delay suburban trains when necessary. Between Forty-Bigbth street 
and Kedzle avenue there were several switehes where the swlteh train could 
hâve side-tracked, if pressed for time. When the dummy due at 7:26 arrived, 
Meyers boarded the engine, ànd rode wlth the engineer until they met Stofft, 
the engineer on the switch train, coming bacli wlth his engine after the 
accident 

James 0. McShane, for appellant. 
Kemper K. Knapp, for appellees. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge 

BUNN, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

There are two principal contentions made by the appellant: First, 
that the train was run at an unusually high and dangerous rate of 
speed, which was the proximate cause of the accident, and that Mey- 
ers, the yard master, in directing the switch train to start ahead of 
the dummy soon to be due, acted as a vice principal of the défendant, 
and was guilty of négligence in causing se high a rate of speed; sec- 
ond, that the horse, which was the occasion of the wreck, was fast- 
ened in the culvert at the time of being struck, and that the culvert 
or cattle guard was constructed in a faulty and insufQcient manner, 
by having the ties so far apart that animais straying upon the track 
could sfep through and become fastened in the culvert, which was 
also the proximate cause of the accident. 

There is also one contention made by the appellee and argued 
at length, which we do not flnd it necessary to décide, which is that 
the défendant receiver, being simply the lessor of the company ac- 
tually in charge of and operating the road, is not liable. The circuit . 
court, among other things, held that Meyers, the yard master, was 
not a vice principal, but a fellow servant with the deceased, citing 
the following cases: Eaiiroad Co. v. Bàugh, 149 U. S. 368, 13 Sup. 
et. 914; Eaiiroad Co. v. Hambly, 154 U. S. 349, 14 Sup. Ct. 983; 
Eaiiroad Co. v. Keegan, 160 U. S. 259, 16 Sup. Ct. 269 ; Eaiiroad Co. 
V. Peterson, 162 U. S. 346, 16 Sup. Ct. 843; Eaiiroad Co. v. Charless, 
162 U. S. 359, 16 Sup. Ct. 848; Oakes v. Mase, 165 U. S. 363, 17 Sup. 
Ct. 345; Eaiiroad Co. v. Brown, 34 U. S. App. 759, 20 G. C. A. 147, 
and 73 Fed. 970. 

From the view we hâve taken of the évidence, we do not flnd it 
necessary to détermine this question, as the évidence fails to show 
that there was any unusual rate of speed, or that,'whatever the rate 
of speed was, it was the resuit of Meyers' directions. The engineer 
and fireman were the persons in best position to judge in regard to 
the speed of the train. They testify that it was running 10 or 12 
miles an hour. Stearns, the extra switchman, says he judges they 
were running from 12 to 15 miles an hour. Wincher, the other 
switchman, who was called for the appellant, testifled that he thinks 
the speed was 18 to 20 miles an hour. But the value of his testi- 
mony is somewhat lessened by the fact that immediately after the 
84 F.-49 
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àccidçht he made several written statements in regard to the acci- 
dent, in which he stated that the train at the time of the accident was 
running 10 to 15 miles an hour. Several witnesses were called by 
appellant who gave their opinions, against the objections of the ap- 
pellee, that, from vieveing the wreck after thé accident, they thought 
the trfiin was running at a much higher rate of speed. If the compe- 
tency of such testimony should be conceded, the weight to be given 
to it would be very small. It would be difficult to judge, because 
the cars were derailed, and turned upon one side, and had plowed 
along the ground for a distance, whether they were going at the 
rate of 10 or 20 miles an hour. What Meyers said was said to An- 
drews without the engineer's knowledge. It was not' communicated 
to him, ?ind there is nothing to show that the engineer had not full 
control of the speed of the train. He testifles that no one at any 
time gave him any directions as to how fast he should run the engine. 
Several witnesses for the appellant testifled, against the objections 
of appellee, that the rules for running trains required that trains 
running the same way on the same track should keep not less than 
10 minutes apart. But when the rules were produced the time 
turned ont to be 5 minutes instead of 10. But this rule was made 
to prevent collision between trains running in the same direction on 
the same track, and had no référence to the prévention of collisions 
with obstructions of the character in question. The switch train had 
but 2 miles to go. It had somewhere from 11 to 15 minutes the 
start of the dummy, which was to follow. It had plenty of time to 
make Kedzie avenue without any danger of collision with the dummy, 
as that was not due there until 7:33, giving the switch train about 
18 minutes in which to make the 2 miles. And, as an extra précau- 
tion, the yard master, who knew well the situation, went with the 
engineer on the suburban train. There is no évidence to show that 
•the speed of the train had anything to do with causing the accident. 
It is easy to conjecture that, if it had run either at a higher or lower 
rate of speed, it might not .hâve encountered the horse at ail, or, if 
it had, that the train would not hâve been thrown from the track. 
But it is quite impossible to détermine what would hâve happened 
in either of thèse cases. Whether running 12 miles an hour would 
be more dangerous than running 8 miles an hour does not appear 
from the testimony. From ail of the testimony it appears incon- 
testa bly that the approximate cause of the accident was the wholly 
unexpeeted straying of a horse upon the railroad track in a populoua 
city, contrary to a public ordinance. This is so obviously the case 
tHat it seems idle to strain one's vision to find some other co-operat- 
ing cause which will serve to point the way to a case for damages. 
TJnder the présent construction and management of railways, ob- 
structions arising from the straying of herses and cattle upon the 
right of way are not wholly to be prevented. In this case we do not 
deem it at ail material whether the horse was caught in the culvert 
at the time the train collided with him or not. The culvert was made 
in the usual manner, the purpose bàng to deter horses and cattle 
from attempting to pass cver. If they attempt to pass over when 
the ties are 8 to 10 inches apart, they are very likely to step through 
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and become fastened, which the évidence shows makes a more dan- 
gerous obstruction than as though they were strayed upon tlie tracli 
aiid not fastened. On the contrary, if the culvert is planlied over 
so as to prevent their stepping through, it makes a bridge over which 
ail cattle and horses may safely pass from a crossing and stray upon 
the track, which, upon the whole, would be a still greater menace to 
the safe opération of the road. It is equally for the interest of rail- 
road companies and the public that dangers from such a source should 
be reduced to a minimum, and that, no doubt, has been the aim of those 
intrustèd with the management of raiiroads. It is one of those dan- 
gers which is not whoUy avoidable so long as grade crossings are in 
use, giving rise to one of those hazards which an employé assumes 
when he engages in the business. The deceased had been employed 
upon this road for some time. There were many culverts of the same 
kind at différent crossings along the track, of which he must hâve 
known. The danger from such an obstruction as this was as well 
known to him as to those in charge of the road. It was one of the 
ordinary risks which he assumed when he entered into the service 
of appellee as switchman. 

It has already been said that it makes but little différence whether 
the horse was in the culvert when struck or not. But the évidence 
shows clearly that he was not. Several witnesses for the appellant 
testify that they saw after the accident blood and hair extending 
from the culvert along the track to the planking in the middle of the 
Street This, if there was no other évidence, would not show that 
the horse was fastened in the culvert. It would only show that he 
was struck near the culvert, — it might be on one side and it might 
be on the other, — and carried along the track to the east. But the 
appellee's évidence, which is whoUy uncontradicted, shows also that 
there was blood and hair found along the track at some distance west 
of the culvert. M. McKernan, who was train master of the Chicago 
& Calumet Terminal, testifled that he discovered a clôt of" blood, and 
some horse hair and perhaps a little flesh, west of the culvert, pos- 
sibly 60 feet. John Cibnlon, a track foreman, testified that he found 
blood and other évidences of the horse about 35 feet west of the west 
end of the culvert, though he says on cross-examination that he might 
be mistaken about it. He is corroborated by his son, William J. 
Conlon, who testifles that he went to the wreck right after the acci- 
dent, and that the most westerly point where he discovered any 
évidence of the horse was about one rail's length west of the culvert, 
where he found hair and blood. This évidence is not at ail in con- 
flict with that produced by the appellant on this question, and the 
whole together shows that the horse must hâve been struck some 
30 to 60 feet west of the culvert, and carried over the culvert and 
across the street to the east. Whether he had crossed this culvert 
or had corne on from the street west there is nothing to show. Upon 
the whole case we are unable to find any négligence on the part of 
those in the management of the road which caused or contributed to 
produce the injury to the deceased, and the order of the circuit court 
is afûrmed. 
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ALABAMA G. S. E. CO. v. CABROI/Ii 

(Circuit Court ot Appeals, Flfth Circuit Januaiy 8, 1898.) 

No. 516. 

L Appeal— RaviEw— Reconsidehation op Question on Second Appeal. 

A question whicli lias been settled by tlie décision of an appellate court 
will not be again considered by such court in the same suit. 

>. jDRrSDICTrON OP FEDERAL COUTIT — CiTIZBNSHIP — EVIDENCE. 

Wliere tlie évidence is sufflcient to support a iïnding ttiat a plalntiff left 
the State of hls résidence, wliere the action was brought and the défendant 
is domiciled, without intention to permanently change his domicile, a féd- 
éral court is justified. in taliing the case from the jury, and directing Its 
dismissal, as one not properly within its jurisdiction. 

8. Damawes — Action for Personal Injuries — Bvidbncb op Povertt of 
Plaintipp. 

In an action for personal injuries, évidence of the poverty of plaintiS and 
his relatives is irrelevant, and its admission is error. 

i. Bamb — Mbasure fok Loss dp Earnings. 

The measure of damages for an injury deprlving a plalntiff of his earning 
power is not the amount he might probably eam durlng his expectancy 
of life, but the présent value of such earnings. 

6. Trial — Argument of Counsbl. 

It is error to permit counsel, over objection, to state in argument an er- 
roneous rule of damages, or to introduce Into his argument matters outside 
the évidence, and having a tendency to mislead the jury as to the true 
measure of damages, and to allow the same to go to the jury without cor- 
rection. 

6, Master and Servant — Injuht to Employé — Eailroads. 

Where plalntiff, a bralj;eman, had access to the rules of the company re- 
lating to his employment, he was chargeable with notice of their require- 
ments; and when such rules were reasonable, and they required plalntiff 
to inspect the linliS and drawheads of the cars mailing up the train on which 
he was employed, and he failed to do so, he cannot recover for an injury 
resulting from a defective Unis. If the defect was discoverable by a proper 
Inspection, he was guilty of contributory négligence, and, if not, It was an 
assumed. risk of his employment. Per Pardee, Circuit Judge. 

7. Bamb — Railroads— Inspection op Cars. 

Whlie it is the duty of a rallroad company to cause inspection of Its cars, 
and also those of other companies handled on its road, it is not held to the 
same measure of thoroughness in the inspection of foreign cars received for 
through transit over its Unes as in case of its own cars, the care required 
being determined by what is reasonable under the circumstances. 

MeCormick, Circuit Judge, dissentlng. 

In Error to the Circuit Cîourt of the United States for the Northern 
District of Alabama. 

This was an action by William D. Carroll against the Alabama Great 
Sbuthern Rallroad Company to recover for personal injuries sustained 
as an employé. There was judgment for plalntiff, and défendant 
brings error. 

Oeorge Hoadley, Jr., A. G. Smith, and James Weatherby, for plaln- 
tiff in error. 
Richard L. Brooks and S. W. John, for défendant in error. 

Before PARDEE, and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 
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PARDEE, Circuit Judge. The défendant in error in this case was 
a brakeman on the raiiroad of plaintifif in error, working on the 
freight trains of said raiiroad between Birmingham, Ala., and Meridian, 
Miss. The contract of employment was made in the state of Ala- 
bama, and he started to work, when he commenced, in the state of 
Alabama, and was to work between Birmingham, Ala., and Meridian, 
Miss. On the night of the 18th of June, 1890, he started ont as a 
brakeman on a train from Birmingham, Ala.. to Meridian, Miss. He 
was asleep in the caboose of the train in Birmingham before he started, 
and was aronsed a few minutes before the train was to start. He got 
up and went to the train, and just before it started, in company with 
the conductor and his fellow brakeman, he made a casual inspection 
of the train, but none of the three inspœted the links coupling the 
cars before starting. The train stopped at Tannehill, Ala., to get 
water, and stayed there about five minutes; at Woodstock, Ala., to 
meet another train, and stayed there about five minutes; at Tusca- 
loosa, to put eut a car, and stayed there some ten or fifteen minutes; 
at Carthage, Ala., and stayed there about flve minutes; at Miller's 
Tank, Ala., and stayed there about flve minutes; at Eutaw, Ala., and 
stayed there several minutes; at Epp's Station, Ala., and stayed there 
several minutes, taking on coal, etc. ; at York Station, Ala., and stayed 
there several minutes. At none of thèse stops did the défendant in 
error or his fellow employés make any examination of the links or 
couplings of the train. At Miller's the testimony showed that when 
the train stopped it was on a trestle, and they could not hâve made 
the examination. At ail other places there was no physical reason 
why the examination could not hâve been made. Between Birming- 
ham and Meridian there are several very heavy grades, one of them 
being at or near Wallace's Station, in the state of Mississippi. After 
the train had passed over the steep grade near Wallace's Station, and 
while it was on nearly level track, in the state of Mississippi, the train 
parted. At the time the train parted the défendant in error was on 
top of the cars, putting on the brakes. He had put on several, and 
was trotting on top of the cars, and was about to step from one car to 
another, when the train parted between the cars over which he was at 
the time passing, and he fell down in between the cars, and was run 
over by the rear section, and had one foot and a part of the other eut 
off. 

The évidence shows that the two cars that separated were cars A. G. 
S., No. 9,341, and C, H. & D., No. 8,225. The A. G. S. car was a car 
of the Alabama Great Southern Raiiroad Company, and the C, H. & 
D. car was a foreign car, belonging to the Cincinnati, Hamilton & Day- 
ton Raiiroad Company. The car C, H. & D. was received by the 
Alabama Great SSouthern Raiiroad Company at Chattanooga from 
some foreign road. At Chattanooga it was put in train, as a through 
car, and an A. G. S. car came from Chattanooga with it, a car being 
coupled between them. At Birmingham the intervening car was eut 
out, and the A. G. S. car and the C, H. & D. car were linked together, 
with the link that came with the C, H. & D. car from some foreign 
road, and this was the link that broke in two and caused the accident. 
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The train had 2i cars in it, and the link broke between fhe sîxth and 
seventh car from the caboose, or hind car. 

The évidence showed that the link belonged to the Kentucky Central 
Railroad; that the Alabania Great Southern Eailroad Company had 
proTided inspectors, whose duty ît was to examine ail trains going ont, 
before they left, to see that ail links, both foreign and domestic, about 
them were in proper order; that thèse inspectors were stationed at 
Chattanooga, Tenn., Attalla, Ala., Birmingham, Ala., Rising Fawn, 
Ga., Woodstock, Ala., and Tuscaloosa Ala.; that the Kentucky Cen- 
tral Eailroad Company, which owned the link, purchased their links 
from manufacturers of the best réputation, and that the Alabama 
Great Southern Eailroad did the same thing. There was évidence 
tending to show that the link which broke, which showed also a bend, 
was bent cold, and that iron bent cold lost some of its strength. There 
was évidence tending to show that the link was bent before the acci- 
dent. The iron of which the link was made was a good quality of 
iron. There was évidence tending to show that the link was cracked 
before it came in two, but the évidence did not show how long it had 
been cracked before it broke, if it was cracked at ail. There was no 
évidence to show that the link was defective before it was put in the 
train to couple the cars, other than that it might bave been bent cold. 
The train to which the accident happened was amply supplied by the 
railroad company with extra links, of différent kinds, to be used by the 
trainmen in replacing defective or broken links. 

The foUowing rules of the Alabama Great Southern Railroad Com- 
pany were offered in évidence : 

"Rule 126. AU persons entering or remaining In the service of the Com- 
pany are warned that, In accepting or retaining employment, they must assume 
the ordinary rislis attending It. Bach employé is expected and reqiiired to 
look after and be responsible for his own safety, as well as to exercise the 
utmost caution to avoid injury to his fellows, especially in the switching of 
cars and In ail movements of trains. Stepping on the front of approaching 
engines, jumping on or ofC trains or englues moving at a high rate of speed, 
getting between cars while In motion to uncouple them, and ail similar im- 
prudences, are dangerous and in violation of duty. Employés of every grade 
are warned to see fOr themselves that the machlnery or tools which they are 
expected to use are In proper condition for the service required, and, if not, 
to put them in proper condition, or see that they are so put before using them. 
The Company does not wish or expect Its employés to incur any rislis whatever 
from which, by exercise of thelr own judgment and by Personal care, they 
can protect themselves, but enjoins them to take time In ail cases to do their 
duty in safety, whether they may, at the time, be acting under orders of their 
superlors or otherwise." 

"Rule 242. They are charged with the management of the brakes, and the 
proper display and use of train signais. They must examine and know for 
themselves that the cars, brakes, ladders, running boards, steps, coupling gear, 
and ail appliances, which they are to use, are In proper condition, and, if not, 
put them so, or report them to the proper parties, and hâve them put in order 
before \ising." 

"Rule 245. They must assist in loading and unloading freight, and aid the 
conductor in Inspecting the cars, when the train stops for water or for other 
trains." 

It was shown that a copy of the printed rules of the company, 
from which the foregoing were extracted, was in the caboose of the 
train for the use of employés; and CarroU admitted that at a for- 
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mer tîme durîng his employment he had had a côpy of the book in 
his possession, and had examined the same as far as tlie rules re- 
lated to signais, but denied examining it further. Upon trial tlie 
jury rendered a verdict in favor of the plaintif below, défendant in 
errer hère, in the sum of $15,000, upon which verdict the court gave 
judgment against the défendant below, the Alabàma Great South- 
ern Railroad Company, which company sued out this writ of error. 

The record is voluminous. It contains 182 distinct assignpients of 
error, appropriating 50 pages of the printed record, showing a very 
wide divergence of opinion on questions of pure law between the 
learned judge presiding in the circuit court and the learned coun- 
sel representing the railroad company; for, certainly, counsel would 
not hâve taken the trouble to reserve exceptions in the trial court, 
and elaborate them into assignments of error in this court, unless 
they firmly believed in the correctness of their own opinions, and 
deemed it their duty to thus make up the record in order to protect 
the interests of their client. This court has had occasion to criticise 
the multiplication of exceptions and assignments of error, and we 
call the attention of counsel to what has been said on the subject. 
Howison V. Iron Co., 30 U. S. App. 473, 497, 17 C. C. A. 350, and 
70 Fed. 683; Steiner's Ex'rs v. Eppinger, 23 U. S. App. 344, 9 C. 
0. A. 484, and 61 Fed. 253. 

Without undertaking to deal with ail the assignments of error, 
we will consider the important ones from our own standpoint. 

It is complained that the trial court erred in sustaining the de- 
murrer of the défendant in error to the rejoinder of the plaintiiï in 
error, which rejoinder was in reply to a replication of the fourth 
plea of the plaintifl in error, setting up the statu te of limitations of 
one year in the cause of action sued on. It appears that shortly 
after the accident in which défendant in error, Carroll, received his 
injuries, he instituted an action in the city court of Birmingham, 
Ala., to recover damages therefor. Said action came on for trial, 
and, as appears from the opinion of the suprême court of Alabama, 
on substantially the same évidence as introduced in this action, 
Carroll recovered a judgment for damages. On appeal to the su- 
prême court of the state of Alabama, the judgment of the city court 
of Birmingham was reversed (11 South. 803), and the cause reraand- 
ed for error in refusing to instruct the jury to flnd for the défend- 
ant; the court in a very able opinion, supported by reason and au- 
thority, holding as follows: 

"(1) Under the common law, both In Alabama and Mississiijpi, a master is 
not liaWe for an Injury inflicted on one servant through the négligence of a 
fellow servant. In Alabama this rule is modified by the employers' liability 
act, but no simllar law is in force in Mississippi. PlaintifE was injured while 
employed on defendant's railroad as a brakeman, the injury being sustajned 
in Mississippi, through the négligence of his fellow servants. PlaintifC, a cfti- 
zen of Alabama, was working for défendant under a contract made In that 
State, and défendant was a corporation organized under the laws of the same 
State. Held, that plaintifC could not recover in Alabama for the injuries, the 
action not being maintainable in Mississippi. 

"(2) The fact that the négligence which produced the casualty transpired in 
Alabama will not take the case out of the gênerai rule. 

"(3) The fact that the contract between the parties was made in Alabama 
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does not make the employers' liabillty act a part of the contract, so that a 
failure to perform any of the duties prescribed by the act would render défend- 
ant llable for any conséquent injury, wherever received." 

It thus appears that the décision of the suprême court of Alabama 
was upon the merits, and was adverse to any recovery on the part of 
the présent défendant in error. , Immediately on the filing of the 
mandate of the suprême court of Alabama, the défendant in error, 
Carroll, dismissed his action in the city court of Birmingham; and 
on the 9th day of May, 1893, alleging himself to be a citizen of the 
State of Mississippi, brought suit in the circuit court of the tJnited 
States for the Northern district of Alabama on the same cause of 
action. 60 Ped. .549. Among other pleas interposed by the défend- 
ant company was one that the cause of action was barred by the 
statute of limitations of one year, based upon sections 2612 and 2619 
of the Code of Alabama of 1886. To this plea the défendant in 
error flled a replication, setting up the commencement of the said 
suit in the city court of Birmingham, in the state of Alabama, upon 
and for the identical causes of action, the recovery of a judgment in 
the said city court, and afterwards, upon appeal to the suprême court 
of the state, the reversai of the said judgment on the 22d day of 
November, 1892; and that afterwards, and before the expiration of 
one year from the time of reversai of said judgment, the plaintiff, 
on the 9th day of May, commenced this présent suit against the 
défendant for the identical causes of action and injuries complained 
of in the said suit in said city court of Birmingham. This replica- 
tion was based upon section 2623, Code Ala., which reads as f ollows : 

"On arrest or reversai of judgment, suit must be brought wlthin a year. If 
any action is brought before the tlme llmited has expired, and judgment Is 
rendered for the plaintiff, and such judgment is arrested or reversed on ap- 
peal, the plaintiff, or his légal représentatives, may commence suit again within 
one year from the reversai or arrest of such judgment, though the period lim- 
ited may, in the meantime, hâve expired; and in Ulje manner, if more than 
one judgment is arrested or reversed, suit may be recommenced within one 
year." 

To the foregoing replication the défendant below, plaintiff in er- 
ror hère, flled a rejoinder, setting up ail the proceedings in the city 
court of Birmingham, Ala., and in the suprême court of the state, 
particularly as reported in 11 South. 803, and averring that the case 
was decided in the suprême court on its merits, and that the said 
action in said city court of Birmingham was voluntarily dismissed 
by the plaintiff therein; and charging, further, that, under this 
state of facts, the plaintifE's action in the circuit court did not come 
under the influence of the exception in the statute of limitations, 
as provided in section 2623 of the Code of Alabama, and that the 
présent suit is not and cannot be brought under the authority or by 
viftue of said section 2623, so as to bring this action within the 
exception to the bar of the statute of limitations. To this rejoinder 
the défendant in error flled a demurrer. On the first hearing of 
this demurrer, the trial judge, relying upon the construction given 
by the suprême cour-t of the state to section 2623 of the Code of Ala- 
bama (Roland v. Logan, 18 Ala. 307; Napier v, Foster, 80 Ala. 379), 
held that the rejoinder was a sufificient answer to the replication. 
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aud OTcrruled the demurrer tliereto. The resuit of this ruling was 
a verdict and judgment for the défendant, and thereupon the plain- 
tifl in the court below sued out a writ of error to this court. The 
writ of error coming on to be heard in this court, two questions were 
argued: First. The statute of limitations of one year applying to 
plaintiff's action, was the case brought within the exception pro- 
vided in section 2623, Code Ala., by plaintiff's Toluntary dismissal 
in the city court of Birmingham? Second. Was the plaintiff's cause 
of action ex delicto, and within the statute of limitations of one year, 
or was it an action ex contracta, and not within the bar made by 
the statute of one year? 
This court, on hearing and argument, held as f ollows : 
"Oonsidering tliat the cause of action of tlie circuit court, under the alléga- 
tions of the déclaration, arose from a contract, and in point of time is within 
the letter of the statute, and that the plea of the statute of limitations should 
not hâve been sustained, it is ordered that the judgment of the circuit court 
be reversed, and the cause be remanded, with instructions to grant a new trial," 

This ruling disposed of ail the questions raised by the demurrer 
to the rejoinder, and it must be taken as deciding that the action 
instituted by the then plaintiff in error (Carroll) was not barred by 
the statute of limitations. The ruling now assigned as error was 
one sustaining the demurrer, raising exactly the same question de- 
termined in this court on the former writ of error. It is clear that 
the trial court did not commit réversible error in following the dé- 
cision of this court, for such was the command in the mandate. It 
is equally clear that the ruling complained of cannot be re-examined 
in this court. It is a well-settled and long-established rule that 
whatever question has been decided by an appellate court on writ of 
error cannot, in the same suit and in -the same appellate court, be 
re-examined. Supervisors v. Kennicott, 94 U. S. 498; Clark v. 
Keith, 106 U. S. 464, 1 Sup. Ct. 568; Chaffln v. Tavlor, 116 U. S. 567, 
6 Sup. Ct. 518. 

Tlie errors alleged in two of th'e assignments are that the court 
erred in overruling the motion to dismiss the suit, and in refusing 
to instruct the jury to flnd for the plaintiff in error, because the évi- 
dence disclosed that at the time of the institution of the suit the 
défendant in error was a citizen of Alabama, and not a citizen of 
the state of Mississippi. The issue as to the citizenship of the de- 
fendant in error was made by a plea to the jurisdiction of the court, 
and, after the évidence on the subject on the part of the défendant 
in error was adduced, the counsel for plaintiff in error moved the 
court to dismiss the case for want of jurisdiction, and afterwards, 
when ail the évidence was adduced and before the case was sub- 
mitted to the jury, the counsel for the plaintiff in error moved the 
court to instruct the jury to flnd for the plaintiff in error, because, 
at the time of the institution of the suit, the défendant in error was 
a citizen of Alabama, and not a citizen of the state of Mississippi. 
It is shown by the record that the plaintiff in error was a corpora- 
tion organized under the laws of the state of Alabama. The défend- 
ant in error was born and reared in Alabama, and was a citizen of 
that state when he entered the service of the plaintiff in error. He 
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was injured June 18, 1890, in the manner hereinbefore set forth. 
On December 5, 1890, he instituted a suit for damages against the 
plaintiff in error in the city court of Birmingham, Ala., where he 
recovered a judgment On appeal to the suprême court of Alabama, 
the judgment was rerersed on the merits of the case, OarroU v. 
Eailroad Co., 11 South. 803. The judgment having been reversed 
by the suprême court of Alabama, November 22, 1892, the défendant 
in error fery soon thereafter left the state of Alabama, carrying his 
trunk and ail his clothing with him, for the purposé, as he testifles, 
of making his home with his half-brother In Yazoo or Sharkey coun- 
ty. Miss. Prior to his departure from Alabama, and after his ar- 
rivai at his brother's home, in Mississippi, on January 8, 1893, he 
made déclarations to several of his friends and acquaintances to the 
effect that his object in leaving Alabama was to take up his perma- 
nent abode in Mississippi, and live with his brother. The évidence 
shows that the défendant in error was unable to do much work on 
account of his crippled condition, and before going to Mississippi 
had depended largely on his mother and a brotheï who resided in 
Alabama for support. He went to Mississippi, according to the testi- 
mony of himself and half-brother, upon the invitation of the lat- 
ter, to make the house of his half-brother his home. It also ap- 
pears that the défendant in error wrote a letter from Mississippi to 
his counsel, in Alabama, some time during the "latter part of Jan- 
uary, or in February, 1893," and, the letter having been lost or mis- 
laid, counsel testifled as to its contents, as f ollows : 

"Well, he wrcte that he had received an invitation from his brother in Missis- 
sippi, — Oampbellsville, Yazoo connty; the letter was written from there,— tell- 
ing him to come and make It his home, and that he had accepted that invita- 
tion, and had gone ont there, and was making it his home, and expected to 
continue to live there." 

The attorney further testifled that he had not advised the défend- 
ant in error to go to Mississippi, and knew nothing of his change 
of résidence until the receipt of the letter, above mentioned. Tfie 
défendant in error corroborated this testimony, and further testi- 
fled that he had not been advised by any one to change his rési- 
dence, and that, at the time he left Alabama, he was ignorant as 
to the eflfect of a change of résidence upon his right to maintain his 
suit in the United States court. A few days after writing the 
above letter, and on February 13, 1893, the défendant in error dis- 
missed the suit pending in the state court of Alabama, and on May 
9th following instituted the présent suit in the circuit court. After 
ôling suit in the circuit court, he remained in Mississippi a few 
months, and about October 1, 1893, retnrned to Alabama, as he 
testifled, to attend the trial of his case. Befora his departure, at the 
date last mentioned, he stated 'to several of his companions that he 
would return to Mississippi in about three weeks. On November 
11, 1893, a trial of his case was had, and there was a judgment 
against him on the ground that his action was barred by the stat- 
ute of limitations of one year. Following this judgment, the de- 
fendant in error did not return to Mississippi, but remained in Ala- 
bama, where he registered as a voter, May 12, 1894, attended pre- 
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cinct politîcal meetings, was sent as a delegate to a county political 
convention, and voted at an élection held during that year. While 
the défendant in error testified that, at the time he registered, he 
was ignorant of the laws of Alabama affecting his right to register 
and vote, and thought that a résidence of only three months in the 
State was sufBcient, the testimony of the registrar indicates that his 
information was net so limited. Upon this point the registrar of 
beat 9 of Bibb county, in 1894, testified as follows: 

"Q. Was Mr. OarrolL during the month of May, 1894, In Bibb county? A. 
I saw him. Q. State whethér or not lie registered before you. A. He regis- 
tered before rue on the 12tb of May. Q. State whether or not you adminis- 
tered auy oath to liim. A. I administered the registration oath in fuU. Q. 
Did you ask him any questions as to his résidence? A. Yes, sir; I asked 
him if he had been a citizen of the state of Alabama for a year; and I aslted 
him if he had been a résident in the county for three months,. and if he had 
been in the beat thirty days. Q. What did he reply in answer to those ques- 
tions? A. He replied that he had." 

The plea to the jurisdiction of the court was filed October 1, 1895. 
Although it was the avowed purpose of the défendant in error to 
return to Mississippi within three weeks from the date of his de- 
parture from that state, October 1, 1893, he remained in Alabama 
about two years, exercising, meanwhile, the right to vote, and did 
not return until this court, on error, reversed the circuit court as to 
the bar of the statute, nor thereafter, until the plea challenging his 
citizenship of the state of Mississippi was filed. 

As to the qualifications of an elector in Alabama, it is provided by 
the Civil Code of that state (volume 1, § 319) as follows: 

"Every man, a citizen of the United States, • * * who is tweuty-one 
years old, or upwards, who shall hâve resided in this state one year, three 
months In the county, and thirty days in the precinct or ward next immedi- 
ately preceding. the élection at which he offers to vote Is * • • a quali- 
fled elector, and may vote in the precinct or ward of his actual résidence, and 
not elsewhere, for ail officers elected by the people. * * *" 

"Sec. 321. No person shall lose or acquire a résidence either by temporary 
absence from his place of résidence without the Intention of remaining, or by 
belng a student," etc. 

If the défendant in error had been a citizen of Alabama for the 
period of 12 months when he registered, May 12, 1894, he surely was 
not, during the same period, a citizen of Mississippi, as, throughout 
his entire testimony, he claimed to be. If he was a citizen of Mis- 
sissippi when he took the registration oath in Alabama, his conduct 
entitles his testimony to but slight considération at the hands of a 
court of justice. The sudden détermination of the défendant in er- 
ror, after the reversai of his case by the suprême court of Alabama, 
to make Mississippi his home, and his early departure thereafter 
from Alabama; the dismissal of his suit in the state court of Ala- 
bama, and the institution of suit in the circuit coijrt following soon 
after his arrivai in Mississippi; his comparatively brief stay in the 
latter state, coupled with his expressed intention, on leaving in Oc- 
tober, 1893, to return in three weeks ; his subséquent prolonged rés- 
idence in Alabama, and his active participation in political conven- 
tions while there; his registration in Alabama as a voter, together 
with the subséquent exercise by him in that state of the right of 
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suffrage, one of the most persuasive indicîa of cîtizenshîp, and îts 
usual aocompaniment, applying the term "citizenship" to maie persons 
who hâve attained their majority; his hurried departure from Ala- 
bama, folio wing the flling of the plea to the jurisdiction of the 
court, — ^impress us with the conviction that the défendant in error 
merely changea his résidence temporarily, vpithout effecting a change 
of domicile, and that while absent in Mississippi he was simply a so- 
journer there, having no âxed intention to remain. The animo ma- 
nendi was wanting, without vi'hich a change of domicile may not be 
accomplished. The act of removing, and the intention to remain 
in the new place of abode, must both concur to effect a change of 
domicile; and, if either of thèse ingrédients be lacking, the old domi- 
cile remains, and a new one is not acquired. We are not unmindful 
of the principle that a citizen may instantly change his domicile, and 
thereby confer jurisdiction upon the courts of the United States, but 
such change must be actual, not pretended; the removal must be a 
real one, with the intention of remaining, not merely ostensible. 

Taking the foregoing view of the case as made by the évidence, we 
are of opinion that the trial judge would hâve been warranted in 
taking the case from the jury, and directîng the dismissal of the 
action as one not properly within the jurisdiction of the court. Act 
1875, § 5 (18 Stat. 472); Williams v. Nottawa, 104 U. S. 209; Railway 
Co. v. Swan, 111 U. S. 379, 4 Sun. Ct. 510; Parmington v. Pillsburj-, 
114 U. S. 138, 5 Sup. a. 807; Manufacturing Co. v. Kelly, 160 U. S. 
327, 16 Sup. Ct. 307. See, alsô, Anderson v. Watt, 138 U. S. 694, 11 
Sup. Ct. 449; Morris v. Gilmer, 129 U. S. 328, 9 Sup. Ct. 289; Turner v. 
Trust Co., 106 U. S. 554, 1 Sup. Ct. 519; Little v. Giles, 118 U. S. 596, 
7 Sup. Ct. 32. 

As, howèver, the court was not asked to make such disposition of 
the case after the évidence in relation to the citizenship of défendant 
in error was ail adduced, and as there was a slight conflict in the 
évidence in relation to said citizenship, we are not prepared to hold 
that the submission of the issue of citizenship to the jury was erro- 
neous. Eailway Co. v. Ohle, 117 U, S. 123, 6 Sup. Ct. 632, is an in- 
structive case in point. We notice in this connection that, without 
objection from either sidé, the issue as to jurisdiction was submitted 
to the jury with the merits, under directions to flnd a gênerai verdict. 
The practice is not commëndable. In such a case a gênerai verdict 
for the défendant leaves it in doubt whether the plaintiff loses his 
action because the court is without jurisdiction, or because he has 
no case on the merits. 

In the progress of the trial one Henry Milan was introduced and 
sworn as a witness for the plaintiff below, and as to said plaintifPs 
situation testifled as follows: 

"Q. Do you know'what his flnancial condition was? A. Yes, sir; I guess I 
do. Q. What was It? (The défendant objected to this question.) Q. Did 
he hâve any means of support there, that you knew of ? A. None whatever. 
(The défendant objected to this question and answer, because it is irrelevant, 
immaterial, and illégal. The court overruled this objection, and the défend- 
ant then and there, in open court, duly excepted.) Q. State whether or not 
you Isnow if he had any way of supporting himself. A. He had no way of 
supporting himself, that I know of, at that time, nor hadn't had. Q. Was 
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his brottier at work at that time? A. No, sir. Q. What was the condition of 
hls mother? A. Bad condition. Ttie only way she had of making lier living 
was by the needle. (The défendant objeeted to this last question, and moved 
the court to exclude the answer, because the same is immaterial, illégal, and 
Irrelevant, which objection and motion the court overruled, and the défendant 
then and there, in open court, duly excepted.)" 

This évidence had no legitimate bearing on any issue in the case, 
and we may well say of it, as was said in a similar case by the suprême 
court in Pennsylvania Co. y. Eoy, 102 U. S. 451, 460: 

"This proof, in connection with the impairment of his abillty to earn money, 
was well calculated to arouse the sympathies of the jury, and to enhance the 
damages beyond the amount which the law permitted; that is, beyond what 
was, under ail the circumstances, a fair and just compensation to the person 
suing for the injuries received by him. How far the assessment of damages 
was controUed by this évidence as to the plaintiAPs family it is impossible to 
détermine with absolute certainty, but the reasonable presumption is that it 
had some influence upon the verdict." 

After the close of the évidence, during the argument before the jury, 
counsel for plaintiff, among other things, said: 

"New, as to the question of damages; and really it seems to me that is the 
only question you hâve to consider. There Is no iron-bound rule telling you 
what damages to glve. You cannot give plaintiff more than he claims, but 
can glve him every cent he daims, which is $50,000. There are eertaiu rules 
laid down by the courts which are intended to be guides to you in arriving 
at the amount of damages it is proper to glve. Thèse rules say, in estimating 
damages, you may take into considération plaintilï's âge, his health, what he 
was earnlng at the time he was injured, what he earns or is able to earn 
now, his sufferings, physical and mental, and give him enough to compensate 
him for thèse losses. You first take a man's âge and health, and from that 
try and arrive at his expectancy in life,— how long he may expect to live. 
Many insuranee companies malœ it a part of their business to form some Idea 
on that point, from statistics and otherwlse. Some of thèse companies take 
the average life of a thousand men, say, and from that arrive at about how 
long a man expects to live; and thèse averages say, in this case hère, that 
a man 22 years old, in good physical condition, can reasonably expect to live 
40 years longer. There are eminent men who hâve gone to work to find this 
out. Then you must take into considération the amount that the man was 
earning at the time that he was hurt, and consider, in connection with that, 
how much he can earn now, or if he had been totaUy disabled. At the time 
he was hurt he said he made about seven or eight trips a week. He got 
$2.25 for each single trip, and he made seven or eight of tliose single trips; 
put it at seven, the lowest number. That would be about $16 a week. He 
made about that much a week. There are four weeks and a half in a month. 
So, multiply sixteen by four and a half, and that amounts to $70 to $75; 
about $900 a year, what he was earning. Now, look at him, and say what he 
is able to earn now. And, when you take that into considération, it is not 
for you to say that he must quit his chosen field of labor, and go at some- 
thlng else; but could he earn anything in his chosen fleld of labor? Not a 
dollar. They wouldn't even take him down hère to be a flagman, because he 
couldn't get about fast enough. They take one-legged men sometimes, but 
not a man who hasn't any feet at ail. They wouldn't take them. So, in forty 
years' time,— if you look at it that way, as you hâve a right to do,— in forty 
years' time he would earn $36,000. I propose to présent this question of dam- 
ages in Its varions llghts, and allow you to say what plaintiff shall hâve. 
It might be objeeted that $36,000 would be too much to give plaintiff for his 
loss in earnings alone;' that it would not be proper to give him, in a lump, 
the amount he would earn in forty years. AH right; let us look at it in 
another way. What amount, put out at interest, would produce $900 per 
year. Calculate It at seven per cent., and that is about ail the interest you 
could safely count on getting, and it would take about $13,000. Now, add to 
tliat enough to compensate him for his physical sufferings, and then add 
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enough more for his mental snffering, and you wlll about reach ail we claim. 
Glve him ?50,000. It is not too much; and you may rest assured neither 
this court nor any other court will set it aside as being excessive, iïlie de- 
fendant objected to this argument of the counsel beginning with the words, 
'some of thèse companies,' and ending with the words, 'in 40 years' time he 
would earn Î36,000,' because it is not a proper basis for damages in a case 
of this sort, and moved the court to exclude the same from the jury, because 
it does not lay down the proper rule for the estimate of damages in a case 
of this kind, and because it is misleading. The court overruled this motion 
of the défendant, to which ruling of the court the défendant then and there. 
In open court, duly excepted.)" 

In his charge to the jury ail the trial judge said on the question of 
damages is as follows: 

"Now, if you should be of the opinion that there was négligence hère, under 
the law and the facts of the case, and the jurisdiction of the court is main- 
tained, then the next thing is how much damages ought he to hâve. And on 
that subject you wlll consider the degree of disabiUty,— whether he has been 
left by this accident disabled to do anythlng. Well, there ain't much doubt 
about that. There isn't much controversy about that by counsel, because the 
man Is very little able to earn anything now. But I say that is to be consid- 
ered, and his âge when the accident happened, and his capacity for earning 
wages at and before that time,— that is to be considered. Twenty-two years 
was his âge. There was a suggestion that he might be promoted,— certainly, 
but I.thlnk that is not insisted upon. I think that, perhaps, is going a little 
beyond the rule. Of course, he mlght be promoted to the superintendence 
of a rallroad company, like the others, but I say that is going a little too far. 
But his sufEerings, mental and physical— On the idea of mental suffiering, 
counsel perhaps gave it a pretty wide range, but I think the rule is for the 
jury to consider sufferings, mental and physical, as you wiU consider it." 

To this part of the charge the plaintifl in error duly excepted, and 
the foregoing remarks of counsel and the charge of the judge in rela- 
tion to damages are assigned as error. 

The remarks of counsel stated an incorrect method of arriving at 
the measure of damages, were unfair, and tended to mislead the jury, 
and there was error in permitting the same to go to the jury. In Rail- 
way Co. V. Farr, 12 U. S. App. 520, 528, 6 C. C. A. 211, and 56 Fed. 
994, in a similar case, exactly the same error was committed. In re- 
lation to it the leamed judge announcing the opinion of the court said: 

"This was a manlfest error. The présent value of the earnings of 40 years 
to come, if absolutely assured, is much less than 50 per cent, of their amount, 
at any rate of interest that prevails in the Indian Territory; and when it is 
considered how uncertain thèse earnings are, how many chances of disability, 
disease, and disposition, condition the probable earnings of a young man, the 
rule announced Is absurd. Nor was the vice of this argument, or of the 
court's approval of It, anywhere extracted in the gênerai charge. The judge 
contented himself with the harmless remark, upon this branch of the case, 
that if the jury found for the plaintifC they should allow such a sum as would 
compensate him for his pecuniary loss sustained, or that he would hereafter 
sustain, by reason of the disabilities caused by his injuries, but that they 
should not assume that he was entirely incapacitated because he could not 
perform the duties of a brakeman, but should consider his power to earn 
money in other stations of life. He nowhere condemned the vicious and mis- 
leading rule for measuring the plaintifC's pecuniary Iqss which the plaintiff's 
attorney tiad laid down and he had approved. We repeat hère what we had 
occasion to say in Railway Co. v. Needham, 3 C. C. A. 129, 52 Fed. 371, 377: 
'General remarks of this character in the course of a charge, while they may 
tend to show that the court really entertains sound views of the law, do not 
extraet the vice of an erroneous instruction, positive in its terms, which directs 
the jury to allow damages on a wrong basis.' Nor do thèse remarks of the 
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attomey constitute a falr argument. The Jury is sworn to détermine the Is- 
sues of the case according to the law and the évidence given them in court, 
and no argument is fair which misstates the évidence, or misleads the jury 
as to the law." 

In ail this we fully concur. 

Further on in the argument of the case another counsel for plaintiff 
said in part to the imry: 

"The court will charge you that, if you flnd that the plaintiff Is entitled to 
recover, then he can recover just compensation for ail the injury done him, 
including physical as well as mental sulïering. It Is true that we hâve no 
rule by which to measure or weigh sufferlng, pain, either physical or mental. 
You heard the plaintiff testify that he would net express in words hls suffer- 
lng, which has been continuous from the Injury, June 19, 1890, up to the 
présent. Kow, what amount will be just to avpard him for ail his sufferlng? 
When you come to consider the mental suffering, will It be right to exclude 
ail considération of what suffering a normal mind would undergo In ail thèse 
long years, when eontemplating the condition to which the plaintiff has been 
reduced, so that, as the évidence shows you, that without those artiflcial 
limbs he has to crawl from bed to chair and from chair to bed? Will you 
exclude ail the suffering that naturally came from young manhood's hopes 
blasted; that came from the realization that he was a crawling pauper, and 
that he could never hope to marry; that no woman would marry a pauper? 
I will ask any husband on that jury, I ask any father on that jury, can you 
measure the eomfort and the joy that a llfe with a loving wife has brought 
you in dollars and cents? Can you say how much money would compensate 
you for being deprived of any pleasure of llfe as you step about in fuU-grown 
manhood, 6 feet in your stocking feet and 22 years old? How much money 
would compensate you to deprive you of the power of creating your kind, 
and transmittirig your blood and your name to your child? (The défendant 
objected to and moved to rule out that part of the argument of counsel begin- 
ning wlth the words, 'I will ask any husband,' and ending with the words, 
'name to your child,' because there is no such évidence as will support It in 
this case; which motion the court overruled, and the défendant then and there 
in open court, duly excepted. Counsel continuing:) I do not say that there 
is a scintilla of évidence in this case that this man was deprived of his génital 
organs, of his physical power to get child, or his physical power to enjoy con- 
nection with woman. I didn't get down to so low and brutal a plane as that. 
There is no such évidence. But I ask you, as common-sense men, tell me 
where yeu will find on the face of this globe his equal In society, his equal in 
intelligence, his equal in position, and his equal in physical condition, a woman 
who would marry that man, eut up and shriveled up as he is. Who would 
do it? Tell me, if in ail this broad land you could find a woman, as I said, 
his equal in Intelligence and position, who would voluntarily consent to be- 
come his wife and become the mother of a pauper child? And what sort of 
çhildren does a pauper beget? That is what Is the matter with this country 
iiow. You frequently hear it said that pauperism and crime go hand in hand. 
In one sensé of the word, just as the mother walks along with her child,— 
the hand of the little pauper child in hers,— just so pauperism and crime go. 
When you make a man and woman paupers, and whenever those paupers beget 
çhildren and bring pauper çhildren into this world, the chances are very strong 
that the whole brood will be criminal. (The défendant objected to and moved 
the court to exclude that part of the argument of counsel from the jury begin- 
ning with the words, 'I do not say,' and ending with the words, 'the whole 
brood will be criminal,' because it is not a legitimate basis of damages, does 
not lay down the proper rule for the estlmate of damages in a case of this 
kind, and is unfair and misleading; which motion the court overruled, and 
the défendant then and there, in open court, duly excepted." 

So far as the record shows, the trial j'udge permitted the foregoing 
remarks to go to the jurj' with his quasi approval. There was noth- 
ing in the complaint or in the évidence to warrant such argument. 
The remarks were an appeal to the sympathies of the jury on matters 
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entîrely outsîde of tîie case, and were calculated to arouse the préjudice 
and mislead the jury as to the proper rule of damages as well as on 
otàer issues in the .case. That thèse objectionable appeals to the 
préjudices of the jury did mislead them, and procure a verdict on a 
false basis, somewhat appears by the amount of the verdict actually 
rendered, which is sufHciently large, at the légal rate of interest in the 
state of Alabama, to give the défendant in error an income in excess of 
what he could hâve earned If he had not been injured, and had con- 
tinued a railroad brakeman during his natural life, and at Ms death 
leave his capital intact. We understand the gênerai rule to be that 
the remarks of counsel to the jury on the merits, to constitute réversi- 
ble error, must be objected to at the time, be unwarranted by the plead- 
ings and évidence, hâve a tendency to mislead or préjudice the jury, 
and be to more or less extent approved by the trial judge. 
The bill of exceptions shows the following proceedings: 

"Ana the défendant tlien and there requested the court to glve the following 
written charge: '(14) The court charges the jury that rule number 120, set 
out in plea number 8 of défendant, is a reasonable rule,'— which charge the 
court gave, with the modification thereto as appears in this bill of exceptions 
In the oral charge of the court; to which modification of said charge the de- 
fendant then and there in open court, and in the présence of the jury, before 
the jury withdrew, duly excepted. And the défendant then and there re- 
quested the court to give the following written charge: '(15) The court charges 
the jury that If they believe from the évidence that the plaintiiï disobeyed said 
rule number 126, as set out in plea number 8 of défendant, and did not exam- 
ine said link to see if It was in proper condition, and that such disobedlence 
of said rule contributed proximately to his own injury, then he cannot recover,' 
—which charge the court refused to give; to which action of the court in re- 
fusing to give said charge the défendant then and there in open court, and in 
the présence of the jury, before the jury withdrew, duly excepted. And the 
défendant then and there requested the court to give the following written 
charge: '(16) The court charges the jury that rule number 242, as set out 
In plea number 9 of défendant, is a reasonable rule,'— which charge the court 
gave, with the modification thereto as appears on this bill of exceptions in 
the oral charge of the court; to which modification of said charge the défend- 
ant then and there in open court, and in the présence of the jury, before the 
]ury withdrew, duly excepted. And the défendant then and there requested 
the court to give the following written charge: '(17) The court charges the 
jury that if they believe from the évidence that the plaintiff disobeyed rule 
number 242, as set out in defendant's plea number 9, and did not examine 
the link to see if it was in proper condition, and that such disobedience of said 
rule contributed proximately to his own injury, then he cannot recover,'— 
which charge the court refused to give; to which action of the court, in refus- 
ing to give such charge, the défendant then and there in open court, and in 
the présence of the jury, before the jury withdrew, duly excepted. And the 
défendant then and there requested the court to give the following written 
charge: '(18) The court charges the jury that rule number 245, as set out in 
defendant's plea number 10, is a reasonable rule,'— which charge the court 
gave. And the. défendant then and there requested the court to give the fol- 
lowing written charge: '(19) The court charges the jury that if they believe 
from the évidence that the plaintiff disobeyed rule 245, as set out in defend- 
ant's plea number 10, and did not inspect or aid the conductor in inspecting the 
cars when the train stopped for water or for other trains, and that such dis- 
obedience of said rule contributed proximately to his own injury, then he can- 
not recover,' — which charge the court refused to give; to which action of the 
court, in refusing to give said charge, the défendant then and there in open 
court, and in the présence of the jury, before the jury withdrew, duly ex- 
cepted. And the défendant then and there requested the court to give the fol- 
lowing written charge: '(20) The court charges the jury that inasmuch as the 
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plalntiff had possession o( the rule book of the défendant corporation, and 
read the rules pertainlng to signais, he Is chargea with notice of the other 
rules in the sald book pertaining to the duties of freight brakemen,'— which 
charge the court refused to give; to which action of the court in refusing to 
give said charge the défendant then and there in open court, and In the présence 
of the jury, before the Jury withdrew, duly excepted. * » * And the de- 
fendant then and there requested the court to give the following written 
charge: '(22) The plaintifif, in hiring his service to the défendant as a brake- 
man, is to be considered as bound to hâve the skill and knowledge requisite 
to the proper performance of the duties pertaining to that position, and he is 
to be conclusively presumed, if he had access to the rules of the company 
touching the performance of those duties, to hâve known such rules; and if 
it appears from the évidence that the rules required the plaintiff, as brake- 
man, to inspect and examine the links and drawheads in the train, then, if 
such examination would hâve disclosed the defeet in said llnk, the plaintiff 
cannot recover, for his failure to examine the said appliances was négligence 
which precludes his recovery. If, on the other hand, such examination would 
not hâve disclosed such defects, the same being latent, the défendant is not 
responsible therefor, and the accident is to be taken as embraced in the risks 
of the service, for which there can be no recovery,'— which charge the court 
refused to give; to which action of the court, in refusing to give such charge, 
the défendant then and there in open court, and in the présence of the jury, 
before the jury withdrew, duly excepted." 

The record further shows the modifications of the trial judge in re- 
lation to rules 126 and 242, as follows: 

" '(14) The court charges the jury that rule No. 126, set out In plea No. 8 of 
défendant, is a reasonable rule.' The Court: I suppose I may say that, but, 
of course, it must be shown that the plaintiff knew of this rule or had the 
means of knowing. With that understandlng I give the charge. '(16) The 
court charges the jury that rule No. 242, as set out in plea No. 9 of défendant, 
Js a reasonable rule.' The Court: A reasonable rule, but it must be brought 
home to the knowledge of the plaintiff. Not only so, but it must not be a rule 
that tends to shlft the burden of the duty which rested upon the défendant 
railroad company to fumish reasonably safe appliances for the opération of its 
train." 

The spécifie instructions requested as to rules 126, 242, and 245, al- 
though strikingly pertinent as to subject-matter to the case in hand, 
were properly refused by the trial judge, because they do not recite, 
as a prerequisite to theh* application, that the jury should find from 
the évidence that the plaintiff in the court below had access to, or was 
charged with notice of, the rules of îhe company, and for this we find 
no error in the refusais to charge as requested. The charge requested 
above, numbered 22, however, is not open to the same objection, and 
sho'jld hâve been given to the jury. There was évidence tending to 
show that the plaintiff below had access to the rules of the company, 
and he testified himself that he had examined the said rules for the 
purpose of finding out his duty in regard to signais. The rules are 
reasonable, and the trial court so held, and the propositions of law con- 
tained in the requested charge are Sound, and applicable to the facts of 
the case. If the défendant in error had access to the rules of the 
railway company, and was charged with notice of their requirements, 
and such rules were reasonable, and required the défendant in error, 
as a brakeman on the train, to inspect the links and drawheads, and 
the défendant in error neglected to make such inspection, which in- 
spection would hâve shown the defective character of the link which 
caused the accident, resulting in the injuries complained of, it is clear 
84F.-50 
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that the défendant in error, by hîs own négligence, contributed to Ms 
own Injury. If, on ttie other hand, a proper inspection would net 
hâve shown the defective character of the link causing the accident, 
because the defect was latent, and net discoverable on inspection, then 
it is clear that the défendant in error cannot recover, because the 
accident and bis resulting injuries were the assumed risks of his serv- 
ice; and this conclusion is strengthened, for this case, when we con- 
sider that the defective link was not one f urnished directly by the rail- 
road Company, but came with a foreign through car, which the railroad 
Company was bound to forward without delay, and without such oppor- 
tunities to inspect as existed in relation to its own cars. Whea 
through cars are received from a foreign road, an inspection by train 
employés is about the only inspection practicable. The rules of the 
plaintifE in error required such inspection on the part of the défendant 
in error, and if he ought to hâve made it, and did not, or if he made 
it and the defect was latent, and the defective link was the cause of 
the accident, then the défendant in error should not recover. 

There is no question but that railroad corporations should require, 
at their péril, cars, their couplings and appliances, to be reasonably 
inspected by compétent agents, and that the ordinary employé may 
rely on such inspection, nor that this applies to cars received for 
through transit from other roads as well as its own; but it does not 
follow that what may be reasonable inspection for a home car shall 
be demanded as alone reasonable for a foreign car, received for through 
transit., The time, place, and gênerai opportunity for inspection, and 
the fact that the foreign car cornes to hand as one actually on trial, 
showing its fltness, ail should be considered, in view of the rapid 
transit now f urnished by the railroad companies, and demanded by the 
business public. Every trainman of ordinary intelligence and . ex- 
périence knows that there is and must be a decided diffetence in the 
inspection possible between the hOme cars and the foreign cars on 
through trains, and it is not unreasonable to hold that what necessary 
risks attend the inspection of the latter are risks of the service. We 
are aware that the adjudged cases are not wholly with us on the mat- 
ter of the inspection required of foreign through cars, but, until the 
suprême court of the United States shall speak to the contrary, we 
must hold with those cases which recognize the actual situation, — the 
actual way the business is and must be carried on, if carried on at ail, 
■ — rather than with those cases which tend to make the railroad com- 
panies absolute insurers against ail the risks of a well-known danger- 
ous employment. 

In Railroad Co. v. Meyers, 22 G. G. A. 268, 76 Fed. 443, 445, it is said: 

"If a car be accepted for transportatlon over the road of the receiving Com- 
pany, it is clear that defects which are 'visible or discoverable by ordinary 
inspection' must be repaired suffieiently to make the use of the car reasonably 
safe. Railroad Oo. v. Herbert, 116 U. S. 642, 6 Sup, Ct. 590." 

In Mackin v. Railroad Co., 135 Mass. 201, 205, the suprême judicial 
court of Massachusetts says: 

"In the présent case, however, It appears that the car was not owned by 
the défendant, but came from the West, and was received upon the défendant'» 
road at its western terminus, at Greenbush, and was drawn to Boston, aud 
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thence to Brookllne; and It Is contended by the défendant, as the true con- 
Btruction of the blll of exceptions, that the destinatl-on of the car -when recelved 
was Brookline, and that the défendant did not use it In the loea) business of 
the corporation, but merely drew it to its original destination, and unloaded 
It, and was about to draw it back to Boston, to be In réadiness for its return 
to the West. Thèse latter facts are not stated in express terms, but, if true 
(althougb, perhaps, the mère ownership is not materlal), a car so recelved, 
while in transit to its destination, and until ready for sueh inspection as would 
be suitable and necessary in préparation for its return, would not corne withiu 
the rule applicable to machinery and appliances furnished by the défendant. 
According to the course of business, well known to the plalntifC, and notorious, 
the défendant was in the habit of receiving many such cars daily, and draw- 
Ing them over its road as. a part of its freight trains. Bven in the absence 
of any statute or spécial contract, regulating the terms of receiving and draw- 
Ing such cars, the défendant was bound, as a common carrier, to receive and 
draw them. Vermont & M. B. Oo. v. Fitchburg B. Co., 14 Allen, 462, 489. The 
obligation of drawing cars over its road would not extend to such as were in 
an unsafe condition; but, as to cars so received, the duty of the défendant is 
not that of furnishing proper Instrumentalities for service, but of inspection. 
and this duty is performed by the employment of sufflcient compétent and 
suitable inspectors, who are to ac£ under proper superintendence, rules, and 
instructions; and, however it may be as to other cars, the inspectors must 
be deemed to be engaged in a common employment with the brakemen as to 
such cars while in transit, and until ready to be inspected for a new service." 

Goodrich V. Railroad Co., 116 N. Y. .398, 22 N. E. 397, holds that a 
railroad corporation owes to its employés the same duty of inspecting 
the cars of another company used upon its own road as if they were its 
owD, and is responsible for the conséquences of such defects as would 
be discovered by ordinary inspection; and the opinion of the court of 
appeals of New York is instructive, so far as applicable to the facts of 
the présent case, and we quote: 

"It was decided in Gottlieb v. Bailroad Co., 100 N. Y. 4G2. 3 N. E. 344, that 
a railroad company is bound to inspect the cars of another company used 
upon its road, just as it would Inspect its own cars; that it owes this duty 
as master, and is responsible for the conséquences of such defects as would 
be disclosed or discovered by ordinary inspection; that when cars come to 
it from another road, which hâve defects visible or discernible by ordinary 
examination, it must elther remedy such defects or refuse to take them. This 
duty of examining foreign cars must obviously be performed before such cars 
are placed in trains upon the defendant's road or furnished to its employés 
for transportation. When so furnished, the employés whose duty it is to 
manage the trains hâve a right to assume that, so far as ordinary care can 
accomplish It, the cars are equipped with safe and suitable appliances for the 
discharge of their duty, and that they are not to be exposed to risk or danger 
through the négligence of their employer. The defect complained of in this 
case was obvions and discernible to the most ordinary Inspection, and could 
hâve been easily remedied. It is argued by the défendant that it had fuliilled 
its duty when it had furnished for the use of its employés crooked links, 
which could be used in coupling together cars upon which the bumpers were 
of différent heights. We do not think that in this case that fulfilled the 
measure of defendant's obligation. It could not be so held unless it was the 
duty of the plaintiff to examine and inspect the cars to ascertain whether 
the coupling appliances were in proper condition. The duty of examination, 
like the duty of furnishing proper machinery and appliances in the flrst in- 
stance, rests upon the master. Fuller v. Jewett, 80 N. Y. 46; Gottlieb v. 
Railroad Co., supra. And the degree of vigilance required from a railroad 
corporation in this respect is measured by the danger to be apprehended and 
avoided. EUis v. Kailroad Co., 95 N. Y. 540; Salters v. Canal Oo., 3 Hun, 
338. While In the case of corporations the performance of this duty must be 
committed to employés, there is no presumption that it rests upon any par- 
ticular individual. It is not within the apparent scope of a brakeman's duty, 
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and doGs not necessarily rest upon hîm. In the absence of ail évidence upon 
tbe subject, we cannot, therefore, présume that the examination and inspec- 
tion of tlie particular cars in question had been committed to the plaintifï, and, 
unless It had, he had a right to assume that the master's duty had been per- 
formed by those having It in charge, and that the coupling appliances upon 
the cars were adéquate to the performance of his worlî, without extraordinary 
rlsli or danger." Pages 401, 403, 116 N. T., and page 397, 22 N. B. 

In the présent case, was it the dtity of the plaintiffi below to ex- 
amine and inspect the cars, to ascertain whether the coupling ap- 
pliances were in proper condition? The détermination of this question 
should hâve been submitted'to the jury, when it was properly pre- 
sented, as we think it was, in requested charge No. 22, above set out 

There are many other important questions presented by the assign- 
ment of errors, but we do not think it necessary to pass upon them, 
because the judges are not agreed as to their proper disposition, and 
as, from those assignments we hâve considered, it is necessary to re- 
verse and remand, we indulge in the hope that on another trial such 
questions may be eliminated, or else *so ruled that error will not lie 
thereon. The judgment of the circuit court is reversed, and the cause 
is remanded, with instructions to award a new trial. 

MAXEY, District Judge. I concur in the judgment of reversai 
as announced by the presiding judge; but I cannot assent to the 
proposition,, maintained by him, that the twenty-second spécial in- 
struction, requested by the plaintifiE in error, should hâve been sub- 
mitted to the jury. The trial court properly refused the instruction, 
because it did not embody correct principles of law. It was the 
duty of the plaintifE in error, as master, and not that of a mère subor- 
dinate employé, as was the défendant in error, to inspect the couplings 
of the train, with the view of discovering and remedying defects in 
the appliances. Railroad Co. v. Mackey, 157 U. S. 72, 15 Sup. Ot. 491 ; 
Goodrich v. Eailroad Co., 116 N. Y. 398, 22 N. E. 397; Gottlieb v. 
Railroad Co., 100 N. Y. 462, 3 N. E. 344; Eailroad Co. v. Herbert, 116 
U. S. 642, 6 Sup. Ot. 590; Railway Co. y. Daniels, 152 U. S. 684, 14 
Sup. et. 756. 

McCORMICK, Chcuit Judge, dissents. 



In re OKAIN. 

(Circuit Court, D. Massachusetts. December 31, 1897.) 

No. 679. 

Courts-Martial— Rbvibw by Habbas Corpus. 

In habeas corpus proceedings to review the sentence of a court-martial, 
the only questions whlch can be inquired into &ià as to the jurisdiction of 
the court over the person of the accused and the offense charged, and 
whether it acted within the scope of its lawful powers. 

SaMB — AnTHOEITY TO CONTENE — PrESUMPTIONS. 

The désignation of an offlcer in the proceedings of a naval court martial 
as "commander in chief" raises the presumption, under article 243 of the 
régulations for the government of the navy, that he was in command of a 
fleet or squadron, and was therefore a proper officer to convene the court 
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8. SAitE— Récitals ov Record. 

A récital in the precept formlng part of the record of a court-martial, 
tliat it was convened by virtue of express authority vested in the offlcer 
eonvenlng the same by the président of the United States, is sufScient évi- 
dence of such authority in habeas corpus proceedinga, 

4 Samb— Ordbr Convenino. 

The order of an admirai deslgnating the officers to compose a gênerai 
court-martial constitutes a summons, wlthin ihe meaning of Rev. St. art. 39, 
§ 1624. The fact that by a subséquent order a change is made as to one of 
the members of the court Is immaterial. 

5. Same— FoHNisHiNG Accusbd with Charges. 

Where the record of a court-martial shows fhat the accused stated at 
the beginning of the trial that he had recelved a copy of the charges and 
spécifications against him, and no objection on that ground was made at 
the trial, It will be presumed that they were served as requlred by the 
etatute. 

This was a pétition for a wrît of habeas corpus by Jesse G. Grain, 
brin^ing before tbe court for review the proceedings of a naval court- 
martial. 

Chas. H. Drew, for petitioner. 
Boyd B. Jones, U. S. Atty. 

GOLT, Gircuit Judge. Upon careful considération, I flnd no sufB- 
cient reason for granting this pétition. The briefs of petitioner's 
counsel touch upon many points which cannot properly be eonsid- 
ered in the présent application. This case is not before the court 
on writ of error, where the whole proceedings of the trial court might 
be reviewed; nor can this court question thé sentence of the court- 
martial provided it was a légal sentence. The questions for review 
in this proceeding are limited. 

In Johnson v. Sayre, 158 U. S. 109, 118, 15 Sup. Ct. 777, the su- 
prême court, speaking through Mr. Justice Gray, said: 

"The court-martial having jurisdiction of the person accused; and of the 
offense charged, and having acted wlthin the scope of its lawful powers, its 
décision and sentence cannot be reviewed or set aside by the civil courts, by 
writ of habeas corpus or otherwlse." 

The fundamental inquiry is whether the court-martial has jurisdic- 
tion, and this must appear affirmatively in the record of the proceed- 
ings before that court. The petitioner was a coxswain in the 
United States navy at the time of the alleged offense. There can 
be no question, therefore, but that he was subject to the jurisdiction 
of a legaUy constituted court-martial. 

Whether this court-martial was legally constituted, and proceeded 
according to law, are the only material points in the case. It is con- 
tended that Admirai Bunce was not such an offlcer as was qualified 
to convene a court-martial, within the meaning of article 38 of sec- 
tion 1624 of the Eevised Statutes, for the reason that he was not 
a commander in chief of a fleet or squadron, as required by said 
article, but was desigriated in the proceedings of the court-martial 
as "Commander in Chief U. S. Naval Force, North Atlantic Station." 
Referring to "Régulations for the Government of the Navy of the 
United States, 1896" (article 243), we find the following language: 
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"The title 'Commander in Chief,' when occurring in naval laws, régulations, 
and other documents, shall be held to refer to tlie ofHcer in cliiet command of 
a fleet or squadron." 

Admirai Bunce was designated as commander in cliief, and, bj 
the régulations of the naval department, must be presumed to bave 
been in command of a fleet or sqnadron. 

The objection is also made that the record in this case does not 
show that the court was conyened by any "express authority" from 
the président, as required by article S8. The precept forming part 
of the record of the court-martial reads as foUows: 

"By vîrtue of the express authority vested in me by the président of the 
United States, in accordance with the provisions of article 38, section 1624, 
tltle 15, chapter 10, of the Revised Statutes of the United States, a gênerai 
court-martial is hereby ordered to convene," etc. 

This allégation of the authority of Admirai Bunce to order a court- 
martial for the trial of the petitioner we deem sufQcient. No objec- 
tion to bis authority having been raised during the trial, we do not 
think it was necessary to attach to the record of the court-martial a 
copy of his commission from the président. 

Article 39 of section 1624 of the Revised Statutes, which requires 
that as many ofiBcers, not exceeding thirteen, as can be convened 
without injury to the service, shall be summoned on every gênerai 
court-martial, was fully complied with. Admirai Bunce, in his let- 
ter to Oaptain Wise, designated eight ofBcers who were to compose 
the court, and this communication expressly stated that no other ofû- 
cers could be summoned without manifest injury to the service. The 
order of Admirai Bunce to Captain Wise designating the members 
of the court was a summons, witiiin the meaning of the statute. The 
fact that Admirai Bunce subsequently. in another letter to Captain 
Wise, substituted Lieutenant Berry in place of Lieutenant Comly as a 
member of the court-martial, is immaterial. 

Article 43 provides that the accused shall be furnished with a true 
copy of the charges against him, with the spécifications at the time 
he is put under arrest, and that he shall be tried on no others. It 
is contended that the record in this case does not show a compliance 
with this provision. The record shows that the accused, in reply to 
an inquiry of the judge advocate, stated that he had received a copy 
of the charges and spécifications preferred against him; but it does 
not appear that such copy was served upon him at the time of his 
arrest. Upon this point the suprême court held, in Johnson v. 
Sayre, ubi supra, that the word "arrest," in article 43, meant "ar- 
rested for trial." In this case the petitioner admitted at the begin- 
ning of the trial that he had received a copy of the charges and spéci- 
fications, and, in the absence of any objection on his part or on the 
part of his counsel at that time, it must be presumed that he had rea- 
sonable notice of the same. 

The original order of Admirai Bunce directed the court to convene 
on board the United States ship Maine, at 10 a. m. on Monday, Jan- 
uary 11, 1897, or as soon thereafter as practicable, Subsequently, on 
January 22d, Admirai Bunce issued a second order directing that the 
court convene on board the United States Steamship Montgomery as 
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soon as practicable after her arrivai at Hampton Roads. The court 
met on January 25, 1897. We are unable to discover any irregu- 
larity or anytMng which was prejudicial to the petltioner in changing 
the date of the trial. Upon a careful review of the wliole record, we 
flnd nothing which warrants the court in granting the prayer of the 
petitioner. Pétition denied. 



UNITED STATES V. PBTTUS. 
(Circuit Court, W. D. Tennessee. November 27, 1897.) 

No. 2,052. 

1. Indictmbnt— Demurkee. 

Counts of a demurrer to an Indlctment for perjury eommltted In an élec- 
tion contest wlU be overruled wtien the indlctment Is thereln treated as one 
eharging fraud at the élection Itself, instead of perjury at the contest pro- 
eeedings. 

2. SAMB— SUPFICIENCT. 

Under Eev. St. § 5392, an Indlctment for perjury Is sufficient if the word 
• "knowingly" Is omitted, and the indlctment charges the crime as having 
been "wlUfuUy" eommltted. 
8. Pbbjdbt^Whbn Indiotment will Lie. 

An indlctment for -perjury will lie, though the proceedlngs In which the 
alleged perjury was eommltted are not concluded at the tlme the Indlct- 
ment is returned. 
4. Samb — Tbuth mdst be Alleged. 

An indlctment which charges perjury wlth respect to several facts sworn 
to by accused, and sets forth his testlmony thereupon, followed by alléga- 
tions that such testlmony is untrue, and that accused, at the tlme of his 
testlmony, dld not believe such statements to be true, Is Insufficient, as It 
does not set forth the truth of the facts in respect to whlch he la charged 
wlth false swearlng. 

8. Indictmbnt— SuppiciBxoY — Specipic Allégations. 

A count of an Indlctment eharging perjury, and setting forth several 
alleged false statements of accused as to several distinct alleged fraudu- 
lent transactions occurring at an élection, Is insufficient if It does not point 
out the partlcular fraudulent transaction in regard to whlch the accused 
is charged wlth false swearing. 

6. Samb— Pbbjurt— Matebiality of False Statements. 

A demurrer wlU lie to a count of an Indlctment for perjury when It ap- 
pears that the testlmony alleged to be false could not be materlal in the 
action in which It was given, under the statement of the Issues as con- 
talned in such count. 

Henry E. Pettus was indicted for perjury committed in an élection 
contest, and demurs to the indictment. 

Chas B. Simonton, TJ. S. Atty., and Thos. M. Scruggs, Asst. U. S. 
Atty. 

Geo. B. Peters, C. P. Roberts, G. T. Fitzhugh, and T. H. Jackson, 
for défendant. 

HAMMOND, J. The suggestion of the district attorney that the 
vice of the argument in favor of thîs demurrer is in treating this in- 
dictment as if it were one eharging frauds committed at the élection, 
whereas it is only an indictment for perjury committed in giving tes- 
tiraony in a contested élection case, is quite true, as to several of 
the giounds of demurrer, and much of the argument. But it is not 
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true as to ail of them. It applies to the tMrd, f ourth, seventh, and 
eleventh grounds of the demurrer, and they are therefore overruled. 

The corner stone of this indictment is the pendency of an élection 
contest for a seat in congress before the honse of représentatives at 
Washington ; and we need not go behind that, into any inquiries as 
to the élection itself. The charge hère is that perjuries were com- 
mitted by the défendant, in giving his testimony in that proceeding; 
and whether considered in relation to the jurisdiction of the court, or 
the suiHciency of the indicment, aU that need be averred is that 
there was a contest pending, and that the alleged false swearing was 
done in that proceeding, which is sufûciently averred in this indict- 
ment. 

The tenth ground of the demurrer is overruled, because the Revised 
Statutes of the United States (section 5392) omits the word "know- 
ingly," and only uses the word "willfully," which, presumably, was 
considered as including the other. At ail events, the omission of the 
word was, no doubt, intended to settle the aggravated controversy in 
the books about distinctions between the two words, "knowingly" 
and "willfully" ; and now, under the statute, only the word "willfully" 
need be used. 

The twelfth ground of the demurrer is also overruled, because it is 
not conceived to be absolutely neeessary that the proceeding in which 
the alleged perjury was committed shall be ended before an indict- 
ment can be had. . It is true that one of the authorities cited by de- 
fendant's counsel says that it is customary to withhold the indict- 
ment until it has been ended, but it is not decided that an indictment 
will not lie until the original proceeding has been concluded. 

But the flrst, second, flfth, sixth, eighth, and ninth grounds of this 
demurrer are well taken, and will be sustained. They may ail con- 
veniently be treated together. 

There are no pleadings known to the criminal law which require 
greater précision, certainty, and particularity than those relating to 
the crime of perjury. 2 Euss. Crimes, p. 631. To such an estent 
had this requirement of particularity gone that at one time it was 
almost impossible to draw an indictment for perjury which would 
stand the scrutiny of courts in respect of its précision ; and theref ore 
statutes hâve been passed, both in England and the American states, 
for the purpose of eliminating ail that which was considered unnec- 
essarily exacting in this regard. Yet there remains, in the substan- 
tial averments of an indictment for perjury, a requirement for accu- 
racy, certainty, and particularity that cannot be avoided by even the 
most libéral of thèse statutes. Our own statute (Rev. St. § 5392 et 
seq.) is one of the simplest and most libéral of modem statutes re- 
lating to the oiïense; but it will be found, I think, that it has pre- 
served to the fullest estent the essential éléments of the old crime, 
and the forms of indictment under it must still conform to the de- 
mands of the offense as deflned in this statute. We hâve another 
statute which enacts that no indictment shall be deemed insufûcient 
because of any defect or imperfection in matter of form, but ail mat- 
ters of substance are still required. Eev. St. 1025. 
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It is entirely tnie that perjury may be predicated of a false state 
ment that has any tendency to prove or disprove the matter in issue, 
and even of that which only circumstantially tends to prove or dis- 
prove it, as where a party willfully misstated the color of a raan's 
coat, or willfully misstated the crédit of another witness. 2 Russ. 
Grimes, 642. And therefore the question of materiality often dé- 
pends almost entirely upon the coînpetency,relevancy, or admissibility 
of the circumstance to which the false oath related; and, however 
trivial the circumstance may seem, yet, if it be material, the indict- 
ment will lie. But whether the indictment be founded on an oath 
like that, or others of a graver import, in perjury, as in ail other of- 
fenses, a fundamental requirement is that the défendant shall, from 
the allégations of the indictment, understand precisely what he is 
called upon to défend. This is a constitutional requirement with us, 
which not even a statute can évade or avoid. Oonst. Amend. art. 6. 

In an indictment for perjury committed in an insolvent debtor's 
court, it was alleged that the défendant swore, in substance, that his 
schedule contained a fuU, true, and perfect account of ail debts ow- 
ing to him at the time of presenting hls pétition, whereas the said 
schedule did not contain a full, true, and perfect account of ail debts 
owing to him at that time, and this is ail there was in the indictment ; 
but Lord Tenterden, after consultation with ail the other judges, held 
that it was insufficient, because it was quite impossible that the de- 
fendant could know, from allégations so vague and indistinct, what 
was to be proved against him, and this allégation conveyed np infor- 
mation whatever of the particular charges against which the défend- 
ant ought to be prepared to défend himself . Rex v. Hepper, Eyan & 
M. 210. And, to show what is meant by this, it will be found in 
Whart. Prec. Ind., that such an indictment should go on, and aver, 
not only that the schedule did not contain a full and true and perfect 
account of ail debts owing to him at the time, but should hâve dis- 
tinctly averred those which had been left out; as, in the form given, 
where the charge was that the schedules did not contain a true in- 
ventory of his estate as sworn to, it properly averred in the indict- 
ment that he was interested in and owned, individually and as a part- 
ner, the following estate, to wit (hère enumerating the items of prop- 
erty which had been omitted from the schedules). Whart. Prec. Ind. 
584. That is precisely the matter with this indictment. It does not, 
certainly, in the first count, contain the least information, by any aver- 
ment, of any particular fraud, trick, or other unfairness at the élec- 
tion which would notify the défendant of the untruthfulness of his 
oath in respect of which he was called to défend it. If it be con- 
ceded that the issues between the contestant and the contestée, pend- 
ing before the house of représentatives, were of the brnadest character. 
so that they would include and make material the allégation of falsity 
contained in this count, the count does not point out with certainty 
and particularity any fact or circumstance which is to be relied upon 
by the govemment to show that the defendant's oath was false. You 
do not hâve to put the évidence of the fact in the indictment, undoubt- 
edly; but you do hâve to point out the fact or the conduct or the act 
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to wMch the eyidence will relate, with sucli spécifie averment as will 
enable the défendant to know what lie bas to défend. This count 
avers the false oath to hâve been that the défendant was présent dur- 
ing the whole time the vote was proceeding and while the ballots were 
being counted, and that there was not any fraud or unfairness prac- 
ticed by any of the élection officers at the said poil, and that there 
was not any fraud, trick, or other unfairness at the said élection, that 
he knew of, and none of bis own knowledge, and that, to bis knowl- 
edge, the votes, as cast, were fairly and honestly counted. And then 
cornes this averment of négation : 

"Whereas, It was not and Is not true, and at the tlme of so swearing the said 
Henry B. Pettus did not believe It to be ti-ue, that there was not any fraud 
or unfairness practiced by any of the élection offlcers at the said poil, and that 
there was not any fraud, trick, or other unfairness at the said élection, and 
that he khew of none of his own knowledge, and that, to his knowledge, the 
votes, as èast, were fairly and honestly counted." 

This amounts properly to an allégation of the falsity of the oath, 
but that is not enough. The indictment should bave gone on, and 
pointed out to the défendant, with suflQcient certainty to notify him 
what be was called on to défend, the pàrticular fraud, trick, or unfair- 
ness that would be proved within his knowledge to show that he had 
swom falsely, and, as to the second. averment, the pàrticular unfair- 
ness and dishonesty in counting the vote. There is not one word or 
syllable in this indictment to give him any such information, and it is 
not possible for that count to be sustained under the most libéral 
rules of. pleading in respect of the offense of perjury. It is not nec- 
essary to consider any,of the other objections that are made to it by 
this demurrer. The opinion of the court of appeals of Texas in the 
case of Gabrielsky V. State, 13 Tex. App. 428, very satisfactorily col- 
lects the authorities upon this subject, and states that it was well set- 
tled at common law, by ail the authorities, that it was insuflQcient to 
merely négative, and déclare to be false, the oath of the défendant, 
without stating the truth in regard to the fact. It is not sufficient 
that you shall say that the défendant swore falsely, but you raust aver 
the truth as it appears in the facts, so that its falsity may appear, and 
he may know wherein the falsity lies. Says the court in that case : 

"It is a constitutional right of the défendant to be inf ormed by tlie indict- 
ment, in plain and intelligible words, of the nature of the charge against him, 
and with that degree of reasonable certainty which will enable him to pré- 
pare his défense. He should be told in the indictment wherein, and to what 
extent, the statements alleged to hâve been made by him were false, that he 
may know certalnly what he is called upon to answer." 

Under this rule there can be no question about the insufificiency of 
the first count of this indictment. No case bas been cited by the dis- 
trict attorney to the contrary of this. 

The second count in the indictment is somewhat more spécifie, but 
still falls entirely below the requirements of the rule just stated. It 
is only more spécifie because the alleged false oath pleaded in tbis 
count itself relates to a more pàrticular fact than that pleaded in the 
first count, but, not more than the other count does this one tell us 
what the truth was; buty more especially, it does not inform the de- 
fendant in respect of what fact the truthfulness of his oath is to be 
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challenged. Giving, as before, the widest scope to the aTerments of 
the indictment as to the materiality of the matter inquired about in 
the alleged false oath, and we hâve it stated here that the said défend- 
ant did swear and dépose that he and the other officers of élection 
"moved the table back to the rear, as it was cold, and made a fire." 
This is the flrst substantive fact sworn to by the défendant. Then 
he swore "that he knew it was a- cold day." This is the second sub- 
stantive fact sworn to by him. ïhen, "that he sat in there (meaning 
in the polling room) ail day with his overcoat on," which is the third 
substantive fact sworn to by him. Then, again, "that the sun may 
hâve been warm outside, but it was as cold as flta in there," being 
the fourth substantive fact sworn to by him. Yet again, "that the 
night was very frosty and cold, and that we (meaning himself and the 
other judges and officers of the élection) made a fire in the building 
once or twice during the day," which is the flfth substantive fact 
sworn to by him. And then, taking up another subject, the alléga- 
tion is that he swore "that he had no objection to a few or limited 
number witnessing the count, if it could hâve been conflned to a few 
representing both parties (meaning a limited number of electors wit- 
nessing the count of the vote)/' which is the sixth substantive fact 
sworn to by him. Proceeding in regular form, the indictment says: 

"Whereas, In fact, it was not and is not true, and at the time of so swear- 
ing and'deposing ttie said Henry E. Pettns did not believe it to be true, that 
he, the said Henry B. Pettus, and the other judges and officers of the élection, 
moved the table back to the rear because it was cold, and made a fire, or 
that he knew it was a cold day, or that it was as cold as fits in there (mean- 
ing in the polling room), or that the night was very frosty and cold, or that 
he W'ould hâve been willing for a few electors to hâve witnessed the count." 

It will be observed that this averment of the indictment just quoted 
does not say that they did not move the table back, nor that it was 
not cold, nor that they did not make a fire, nor that it was not a cold 
day, nor that he did not sit in the polling room ail day with his over- 
coat on, nor that it was not "as cold as flts in there," nor that the night 
was not frosty and cold, nor that they did not make a fire in the build- 
ing once or twice during the day, which would hâve given the défend- 
ant suflicient notice of the facts about which the truth of his oath 
was chaUenged by this indictment ; but it only says that they did not 
move the table back iecause ifc was cold, etc., including ail the 
above-stated facts except the sixth ; and it does not, by any averment, 
State the true reason why they moved the table back, nor any conduct 
or act of the défendant, or within his knowledge, which would show a 
différent reason from that alleged in his oath. We are left entirely 
in the dark by this indictment as to any particular or certain facts 
or conduct of the défendant upon which the government will rely to 
show that he had another reason — presumably, in the view of the gov- 
ernment, a fraudulent reason — for moving the table back. It is not 
averred, even in the most gênerai terms, that they moved the table 
back for the purpose of facilitating a false and fraudulent count in 
the élection, and the particular acts of fraud are not specified, if any 
were committed; and so the défendant is no more advised, under this 
count in the indictment, than he is under the first count in the indict- 
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ment, as to the reasong for a challenge of the truth of Ms oath on this 
occasion, so that he may be prepared to défend against that which 
may be sliown against him. 

Tlie third count in the indictment migbt be said to be somewhat 
more speciiic than the second, but it is hardly so when we corne to 
analyze it in the view of the raie of law above stated, requiring the 
défendant to be notified of the charges that are made against him. 
Perhaps the objection that this count in the indictment does not show 
that the subject-matter of the alleged false oath was mâterial to the 
issue between the contestant and the contestée for the seat in con- 
gress would be quite as fatal as that we hâve been considering, but 
we will pass that for a moment, and again give the broadest indul- 
gence upon the subject of materiality in favor of the averments of the 
indictment upon that subject. In this count it is charged that the 
défendant swore "that he saw quite a number of colored votera lay 
down the ticket they brought with them to the poUing place upon 
the table at the poUing place, and pick up a Démocratie ticket (mean- 
ing a ticket which had Carmack's name on it for congress, instead of 
Josiah Patterson's), and vote the same," which is the flrst substan- 
tive fact swom to by the défendant, and "that one of the judges, 
C. H. Hare, kept a count of such changes of tickets by the colored 
people, and that he knew it was between f orty and flfty," which is the 
second substantive fact sworn to by the défendant. And then this 
averment follows: 

"Whereas, in fact, it was not and is not true, and, at the time of so swearing 
and deposing, the said Henry E. Pettus did not believe it to be tnie, tbat 
between 30 and 40 colored voters, or any number of colored voters, wben pre- 
senting themselves at the said poils to vote, threw down their ticket, and toolj 
up a Démocratie ticket, and voted the same." 

This averment — and the whole count — seems to abandon the second 
of the substantive facts above mentioned, and does not even aver that 
it was false, and only charges that the flrst was false. Now, if it be 
conceded that it was a mâterial fact, tending to prove or disprove the 
issue between Patterson and Carmack before the house of représenta- 
tives, that any one should swear that he saw between 30 and 40 vot- 
ers lay down one ticket, and take up another, and vote it for Car- 
mack, without swearing that the tickets laid down were Patterson 
tickets, which this indictment does not aver, still there is no aver- 
ment hère that thèse 30 or 40 voters, or any one or more of them, 
who did not throw down their tickets, and did not take up a Démo- 
cratie ticket and vote the same, voted any other ticket, whether for 
Patterson, or some other candidate for congress. It is true that this 
count in the indictment is particular to allège that this was sworn as 
to "quite a number of colored voters," and possibly it is left to be in- 
jferred that the colored voters voted for Patterson, or did not vote for 
Carmack ; but the indictment does not say this, and does not notify 
the défendant that the government will undertake to show that ail the 
colored voters, or that the colored toters generally, voted for Patter- 
son, or for some other than Carmack, as sworn to in this oath of the 
défendant, thereby notifying him of the nature of the charge against 
him with that particularity required by the rule above stated. Nor 
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does the oount aver that any less number than 30 or 40 colored votera 
voted forCarmack, so that the défendant would know that the gov- 
ernment would try to show upon the trial that net so many as 30 or 

40 colored voters voted for Carmack. We are left just as much in 
the dark as to what the truth was about the colored voters, in respect 
of this, as in the other counts of the indictment just considered. 
Nothing can be left, in criminal pleading, to mère intendment, and 
whatever intendments are to be based upon the description of thèse 
voters as colored voters will not answer the rule of particularity in 
pleading. 

But if we are mistaken in the application of the above rule to this 
count in the indictment, and if it be correct to say that, owing to the 
nature of the fact itself about which the alleged false oath was made, 
the mère déniai of its truth is sufflcient to put the défendant on no- 
tice of what he is to meet, namely, the truth of the fact whether 30 
or 40 colored voters laid down another ticket, and took up a Oarmack 
ticket, and voted it, yet there is another fatal objection to this count. 
The count avers that, in taking the defendant's testimony on the oc- 
casion of his exaraination in the contested élection case, it "was a 
material inquiry to know and be informed why, in the returns of the 
élection at the said poil in Mason, Tennessee, on the 3d day of No- 
vember, 1896, the contestant, Josiah Patterson, was credited with only 

41 votes, and whether ail the votes really cast for him as a candi- 
date for congress of the United States for the Tenth congressional 
district of Tennessee, in said élection, were honestly and fairly count- 
ed for him." That is the statement of the issue by which the ma- 
teriality averred in the count is to be tested. It is so stated for the 
purpose of showing the materiality of the fact involved in the false 
oath, and its tendency to prove or disprove this particular issue, so 
pleaded, must be the only test of the materiality of the oath. It 
might be material to some other issue between Patterson and Car- 
mack in their contest, or it might" be material to the gênerai resuit, 
or it might be material as to the credibility of the witness, and in 
some phases of the contested élection case the testimony might be 
important; but, in our scrutiny of this indictment, we are required to 
conflue our judgment as to the materiality of this oath to the précise 
and particular issue above stated, which is why Patterson was cred- 
ited with only 41 votes at that polling place, or whether ail the votes 
really cast for him as a candidate for congress were honestly and 
fairly counted for him. 

iSTow, the averment of the indictment is that the défendant swore 
that he saw "quite a number of colored voters lay down the ticket 
they brought with ihem to the polling place, upon the table at the 
polling place, and pick up a Démocratie ticket (meaning a ticket which 
had Carmack's name on it for congress, instead of Josiah Patter- 
son's), and vote the same." It is not averred that he swore that the 
ticket which they brought with them to the polling place, and laid 
down upon the table, was a ticket with Josiah Patterson's name upon 
it. There is no such averment in the indictment, unless it is to be 
inferred from the allégation that those were colored voters, and that 
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the colored voters came to the poils with a Patterson ticket, which in- 
ferenee, in criminal pleading, is not permissible, as we liave already 
stated. 

The innuendo of the clause above quoted does not aver this: that 
the défendant, by taking the oath in the form and phrases that he 
did, meant that the ticket that they brought with them and laid 
down was a ticket with Josiah Patterson's name upon it. The oath 
was, as averred in the ihdictment, that thèse colored voters picked 
up a Démocratie ticket (meaning a ticket which had Carmack's name 
on it for congress, instead of Josiah Patterson's) ; but that innuendo 
only interprets the meaning of the words "Démocratie ticket," and 
cannot be at ail held to go further, and say that the défendant meant 
by his oath that they laid down a Patterson ticket and took up a Car- 
mack ticket. They might hâve laid down a ticket without any name 
on it for congress, or with some other man's name than Patterson's. 
and we might imagine many other kinds of tickets that they would 
lay down at a gênerai élection, for reasons satisfactory to them- 
selves; and, to the issue as above defined by the count itself, the 
laying down of any other ticket than a Josiah Patterson ticket would 
be wholly immaterial, inconsequential, and utterly irrelevant ; and to 
that particular issue which is pleaded in the count itself there could 
be no connection made with such action of the voters, without aver- 
ment of the essential fact. It is not at ail material to that issue, as 
stated, how many votes Carmack got, nor whether thèse .30 or 40 
colored voters laid down one ticket, and picked up another with his 
name upon it, and voted it; for the issue stated is, did Josiah Patter- 
son get, at that polling place, more than 41 votes? not whether he 
got more or less than Carmack ; and were the votes that he really got 
fairly and honestly counted for him? Now, is it not apparent that 
in order to be material to that issue, in some form, this count should 
hâve averred that thèse 30 or 40 voters, or some other 30 or 40 voters, 
or any number of voters, — ail colored voters, if you please, — voting 
at that élection, voted for Josiah Patterson? But this is nowhere 
alleged in this indictment. It is not alleged that he received more 
than 41 votes at the élection, within the knowledge of the défend- 
ant, nor that the votes counted for him by the élection oflQcers were 
not the real number of votes that he received ; nor is it alleged in any 
way how this transaction about the 30 or 40 colored voters throwing 
down one ticket, and picking up another with Carmack's name upon 
it, and voting it, alïected this issue, as pleaded in the count. In other 
words, the issue as stated for the test of materiality, as it must be in 
the pleadings, is one thing, and the fact stated, as sworn falsely, 
might hâve no relation to it; nor does any averment that we can lay 
hold of in any sensé connect the two together, unless it be upon the 
inference already stated, that the colored voters were voting for Pat- 
terson; and that is not averred as a fact, and is left entirely as a 
mère matter of inference. Therefore it does not appear that the 
alleged false oath was at ail material to the issue which is pleaded by 
the count itself as the test of its materiality. It will not do to say 
that this might be material to some other issue, or to the gênerai 
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resuit of the contested élection case, or that it would go to the credi- 
bility of the -witness. The avemient of the indictment itself cats off 
ail such considérations as this, by specifying the particular issue to 
which the alleged false oath related. For thèse reasons the demurrer 
to this indictment will be sustained. 



HAET V. UNITED STATES. 

(Circuit Court of Appeals, Third CJrcult. January 18, 1S9S.) 

No. 2. 

1. Nbutralitt Laws— Militabt Expédition— Questions iOb Jurt. 

Whether the men and munitions of war for which the accused furnished 
transportation constituted a "military expédition," In the meaning of the 
statute, or the men were traveling as individuals, wlthout organization or 
concert of action, and the arms and munitions were carried as articles of 
legitimate commerce, and whether the accused had guilty knowledge of 
the facts constituting the military expédition, if It were such, are questions 
for the jury, under proper instructions, when from the évidence a con- 
clusion adverse to the accused may rationally be reached. 
8. Same— Fboviding Tkanspoktatioiî. 

One who provides the means for transportlng a military expédition on any 
part of Its journey, with isnowledge of Its ultimate destination and unlaw- 
ful character, Is punishable under Rev. St. § 5286. 
8. Cbiminal Law— lîfSTBUcTioNs— Bxpeession of Opinion on thb Evidencb. 
A fédéral judge may express his opinion as to the weight and effect of 
the évidence, if at the same time he clearly Informs the jury that they are 
the sole judges of ail questions of fact. 
4. Same— CoNDUOT of Teial— Admission of Evidence. 

The refusai of the trial judge, after the évidence on both sides has been 
closed, to permit défendant to examine another witness, is a matter of dis- 
crétion and not reviewable, 
6. Same— Sentence to State Penitentiaey. 

The sentencing of a fédéral convict to the penitentiary of Pennsylvania, 
with a provision that he shall be subject In ail respects to the same disci- 
pline and treatment as state convicts, is not a sentence to hard labor. It 
adds nothing to the punishment described by the statute, but relates only 
to prison government and control. 
Acheson, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

This was an indictment against John D. Hart for alleged violation 
of the neutrality laws, by furnishing transportation for a military 
expédition directed against the Spanish government in Cuba. The 
défendant was convicted in the court below (78 Fed. 868), and there- 
upon sued ont this writ of error. 

Wm. W. Ker and George Gray, for plaintiff in error. 

James M. Beck (Francis Fisher Kane, on brief), for the United 
States. 

Before ACHESON and DALLAS, Circuit Judges, and IQEKPAT- 
BICK, District Judge. 

DALLAS, Circuit Judge. The gravity of this case has been elo- 
qaently but needlessly adverted to by counsel on either side. Its 
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importance both to the public and to the plaintifl in error Is obvîona, 
and it bas received our most careful attention. The law generally 
pertinent to it bas, bowever, been so fully considered by the suprême 
court in Wiborg v, U. S., 163 U. S. 632, 16 Sup. Ct. 1127, 1197, that, for 
the most part, we bave but to apply the principles enunciated in that 
case tp the one now before us. There, as hère, the indictment was 
founded upon section 5286 of the Eevised Statutes, which is as follows: 

"Every person who, withln the territory or jurlsdictlon of the Uniteii States, 
begins, or sets on foot, or provides or prépares the means for, any military ex- 
pédition or enterprise, to be carried on from thence against the territory or 
dominions of any foreign prince or state, or of any colony, district, or people, 
with whom the United States are at peace, shall be deemed guilty of a high 
misdemeanor, and shall be flned not exceeding three thousand dollars, and im- 
prisoned not more ûian three years." 

In the Wiborg Case, as in this case, the défendant below waa 
convicted, not of setting on foot, but only of providing the meana 
for, such a military expédition or enterprise as this section de- 
nounces; and there, as hère, the main questions were as to the suiH- 
ciency of the proof — First, of the existence of a military expédition 
or enterprise, under the statute; and, second, of the defendant'a 
knowledge of the facts by which, if at ail, a military expédition or 
enterprise was made out. In Wiborg's Case the trial judge had 
submitted thèse matters to the jury, and this action, and the in- 
structions which accompanied it, were approved by the suprême 
court. As to the first question, the court said: 

"From that évidence the jqry had a right to flnd that this was a military 
expédition or enterprise, under the statute, and we think the court properly In- 
structed them on the subject." 

And as to the other it used this language: 

"We repeat that on the second material question, namely, whether the de- 
fendants aided the expédition, wlth itnowledge of the material facts, the jury 
were instructed that they must acquit unless satisfled beyond reasonable doubt 
that défendants, when they left Plîiladelphia, had knowledge of the expédition 
and its objects, and had arranged and provided for Its transportatlon. We 
hold that the défendants hâve no adéquate ground of complaint on this branch 
of the case." 

That case and this one were tried by the same learned judge, and 
it is apparent that he intended to, as it is clear that he did, charge 
upon the subjects now under considération to the same effect on both 
occasions. Therefore the only question now is as to whether the 
évidence in the présent case was so materially différent and inadéquate 
as to require its withdrawal from the jury, notwithstanding the prior 
authoritativè décision that the jury's judgment in the previous one had 
been rightly invoked. If the évidence in this case were believed (and 
whether or not it should be was left to the jury), there could be no 
doubt respecting the primary facts, from which the ultimate facts (the 
existence or nonexistence of a military expédition, and of incriminat- 
ing knowledge on the part of the défendant) were to be deduced. 
The court below held that upon both thèse points it was for the jury 
to draw the inference which, upon giving the défendant the beneût 
of any reasonable doubt, they should be satisfled was the proper one; 
and the correctness of this ruling dépends upon whether or not, as to 
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each ot the questions so submitted, a conclusion adverse to the accused 
could rationally be reached. If there could not be, we agrée that a con- 
viction should not hâve been permitted, and thus we are brought to con- 
sider the évidence. It shows that the défendant was the président and 
manager of the J. D. Hart Company, and that that company was the 
owner of the steamship Laurada, which carried the men, weapons, and 
military supplies, cha.rged to hâve constituted a military expédition, 
from a point off Barnegat to the Island of Navassa, where they were 
transferred to another vessel, the Dauntless, which thereupon took 
them away in the direction of Cuba. A récital of the more particular 
facts, so far as they need be recited, is embodied in the charge of the 
court below, from which we quote: 

"Your first inquiry therefore will be, was the expédition which was taken 
on board the Laurada off Barnegat, and carried to Navassa Island, in sight 
of Cuba, a military expédition, within the meaning of thèse terms as I hâve 
defined them, set on foot in this country to make war against the government 
of Cuba? That the destination of the expédition was Cuba does not seem 
open to reasonable doubt, though this, as well as ail other facts in the case, 
must be decided by you. The people of the Island of Cuba, or a part of them, 
are engaged in war against their government. Several of the men composing 
the expédition said, if the évidence is believed (and that, of course, is for you), 
that Cuba was their destination, and that they were going there to flght the 
Spanish; and when transferred to the Dauntless, at Navassa, they went in 
that direction. The men, açcording to the testimony, were principally Cubans. 
Was the expédition, however, military, such as I hâve instructed you the stat- 
ute contemplâtes? In other words, had the men combined and organized be- 
fore leavlng this country, and provided themselves with arms, as before de- 
scribed, for the purpose of going to Cuba to malie war against the government? 
They came to the Laurada in a body, apparently aeting from a common impulse, 
as by preconcert. The arms and other military stores came at the same time, 
though from New York. The men immediately went to work, transferring 
the arms, ammunition, and other military stores from the sehooner on which 
they came to the Laurada, under the orders of one or more of their number. 
On the way to Navassa they continued to work about this cargo, opening boxes. 
assortîng ammunition, and making sacks from canvas brought for the purpose, 
as the witnesses described, under the orders of Capt. Sutro, who, the wit- 
nesses say, conferred with and received orders, or appeared to receive orders, 
from Gen. RolofC. When approaching Navassa, three of the men, wishing, 
apparently. to désert. If the testimony is believed (and that is a question for 
you), withdrew from the others, and hid themselves in a part of the ship where 
they supposed discovery might be avoided, whereupon, as I understand the 
testimony (and you will judge whether I am right or not), Gen. RolofC had 
them sought for, brought ont, and sent upon the Dauntless, with the other 
members of the expédition. If this latter statement respecting the désertion 
of thèse men, or attempted désertion, hunting them up, bringlng them out, and 
requiring them to go, Is true (and you must judge whether it is or not), it 
shows that the men were not at that time, at ail events, free agents, but were 
subject to orders which they could not disobey. From thèse circumstances, 
and from ail the évidence bearing on the subject, you must détermine 
whether the men had combined and organized as I hâve described, in this 
country, to go to Cuba as a body, and fight, or were going as individuals sub- 
ject to their own wills, With intent to volunteer in the insurgent service there, 
if they should see flt to do so on arriving there. You must judge from the évi- 
dence whether the men had combined, organized, and consented to the gov- 
ernment of one or more of their number hère in this country, to go to Cuba 
and make wai; there upon the Spanish government, or whether they were going 
individually, each on his own account, with liberty to volunteer or not, as they 
saw flt, when they reached Cuba. 

"If you do not flnd that they had so combined and organized before leaving 
this country, then they dld not constitute a military expédition, and the defend- 
84 F.— 51 



802 84 FEDERAL RBPOKTBR. 

ânt mupt be acquittée!* If, on the çontrary, ypu find that they had so com- 
bined and organlzed In thls country, you must next détermine whether the de- 
fendant proylded means for their traasportatlon, not the whole way, but to 
Navassa. K Is not necessary that he should transport them tû Cuba, as I 
hâve sald. If he provided means for their tranaportatlon to Narassa, on thelr 
way to Cuba, and made thls provision hère In Pennsylvanla, with linowledge 
of the eharacter of the expédition and of its destination, he Is guilty. The 
transportktlon was made by tli'e Laurada. Thls is an undisputed fact. That 
somebody hère provided her for thls service seems clear, though this question, 
as other questions of fact, t repeat, is for you. It seems to be beyond room 
for eontroversy that somebody hère provided the Laurada for that service, 
and provided her wlth stores and extra boats. I say it appears so to the court, 
but still you are not bound by what the court tWnlcs of the évidence. The 
fact Is for you. She started from the port of Philadelphia, talsing on hère, 
If the wltnesses are belleved, an unusual supply of coal for her alleged voyage, 
and an unusual supply of other stores. After clearing for San Antonio, she 
surrendered this clearance, taklng another for a coastwlse trip to Wilmington, 
and upon her arrivai there Immedlately took a clearance for Port Antonio again. 
After passlng down the river 20 miles further, she anchored and awalted the 
arrivai of small boats brought down from Gamden, on an order glven in Phila- 
delphia. She then proceeded to the breakwater, and out to sea; but, instead 
of golng on a direct course to San Antonio, she turned northward, and went 
to the point off Bamegat, where she took on the men, arms, ammunitlon, and 
other mllltary stores before alluded to. She then proceeded, by the route 
descrlbed, to Navassa, where she transferred the men and other cargo to the 
Dauntless, together with the boats, or a part of them, taken on down the Dela- 
ware. It further appears, as her flrst offlcer, Rand, testifles, that her captaln 
polnted out to hlm on the chàrt, before leaving Philadelphia, the location off 
Barnegat, as thelr next objective point after passing the breakwater. When 
she got there she took on the cargo, under clrcumstances whlch seem to leave 
no room for doubt that she expected it Now, gentlemen, you must judge from 
thèse clrcumstances,— from ail the testlmony relaticg to the subject,— whether 
it Is not reasonably clear that the Laurada and her supplies, Includlng extra 
boats, were not provided hère, in thls district, expressly to carry the expédition 
subsequently taken on ofC Barnegat. If they were, you must next détermine 
whether it is proved that the défendant, Hart, made this provision. The vés- 
sel was In the service, at the time, as It would seem, of the John D. Hart 
Company, of whlch he Is président and manager. Who else, or whether any- 
body else, is In the company, does not appear, so far as I remember. If there 
Is testlmony shpwing that anybody else Is in that company, you will remem- 
ber it. There* may be. I remember no sueh testimony. It Is clear, however, 
accordlng to the testimony, that he was the président of that company, occupled 
the office, and managed its business. The évidence. If belleved (and it is un- 
contradlcted), shows that the défendant gave several orders respecting the 
vessel about thls tlme, when she came In before thls trip, and when she was 
golng out (among thèse orders was one, if not both, respecting her clearance); 
that he dlrected supplies to be put on board; that he took part in employlng 
her crew, and that whlle the order to overtake her down the Delaware with 
extra boats was not signed by hlm, nor anybody else, the tugboat man, Smith, 
usually employed by the John D. Hart Company, who had taken the Laurada 
out and turned her down the river that day, to whom thls order for extra 
boats was delivered unsigned, executed It, and presented his Mil for this 
service to Mr. Hart (I believe, the next day, or soon after), and that Mr. Hart 
tore it up, did not hand it back, saying he knew nothing about the matter. 
It was, however, paid a day or two later, by the hand of some ohe whom the 
wltness says was unknown to hlm. That Mr. Hart knew that the Laurada 
was golng to the point ofC Bamegat to take the men on board would seem to 
be clear, if the wltnesses are believed; and whether they are to be belleved or 
not is for you, because they testify that he procured the Fox, and sent the men 
on her to the point where they met the Laurada. If this latter statement is 
true, the Inference seems irrésistible that he knew the Laurada was going there 
for thèse men. From thèse clrcumstances, and from ail other évidence, and 
with a recoUeetlon of what counsel hâve sald, you must détermine whether the 
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défendant, hère in Philadelphia, provided this vesael and her supplies for the 
purpose of carrying tlie expédition to Navassa, on its way to Cuba. If you do 
not find he did, you will acquit him. If, on the contrary, you flnd he did, 
you will pass to the only remalning question In the case. Did he know at the 
tlme that the expédition was a milltary expédition, as charged, when he pro- 
vided the means for Its tranaportatlon? To satisfy you he did, the government 
points to what It calls 'suspicions circumstances' attending the fltting out of 
the vessel, her clearances, and voyage from this port to the point oS Barnegat. 
What weight thèse circumstances should hâve in deciding the question of 
knowledge on hls part Is entirely for you. The government argues that the 
object was to deceive the officers of the United States, whlch, it says, the de- 
fendant could hâve no object In doing If he did not belleve he was violatlng 
its laws. On the other slde, It is urged for the défendant that It is just as 
reasonable to belleve that the object of thèse circumstances called suspicions 
was simply to deceive the Spanlsh authorlties and Spanlsh agents hereabouts. 
You must say wbether this position of the défendant Is a reasonable one or 
not. The government further points, In this respect, with a vlew of showing 
Imowledge in the défendant of the character of this expédition, to the fact 
that the défendant had intimate relations, If the testlmony Is belleved, wlth 
the men comprlsing the expédition; that he forwarded most of them from At- 
lantic City to the point of embarkation; that he knew who were golng,— those 
wlth milltary tltles, as those wlthout; that he knew arms and other war ma- 
terial were to be taken on wlth the men, and must hâve understood the char- 
acter of the expédition. If he sent the vessel, the Laurada, to the point ofl! 
Barnegat, the inference would seem to be entirely reasonable that he under- 
stood at that time that she was to take thèse men, because. If the testlmony Is 
belleved, he sent the men there,— the principal part of them,— and that he knew 
that she was to take the milltary stores, because the vessel took them as if she 
had previous orders. The vessel was not surprised In findlng, so far as appears, 
that milltary stores were to be taken. They were taken as matter of course, 
just as the men were. You hâve heard and must consider the answer the 
defendant's eounsel hâve presented to this contention of the government that 
the défendant, Hart, had knowledge, when the Laurada went out from hère, 
of the character of this expédition; and, from ail the évidence bearlng on the 
question, you must détermine whether it is proved that the défendant hère 
furnlshed the means of transportation for the expédition, wlth knowledge at 
the time that the expédition was milltary, as before deacrlbed. If he did not, 
he is not guilty. If he did, he is guilty." 

That the évidence referred to in this extract is not precisely the 
same as that from which in Wiborg v. U. S. it was held that pro- 
yiding the means for a military expédition with knowledge of the 
facts might rightfully be found, is, of course, true; but that it was 
amplj sufQcient to warrant its submission to the jury necessarily fol- 
lows, we think, from the reasoning of the opinion in that case. As 
is said in Boyd's Wheat. Int. Law, there cited, "the question is one of 
intent"; and questions of intent and of knowledge, as of other con- 
scious mental conditions, hâve always been regarded as peculiarly ap- 
propriate for solution by a jury. That there were "suspicious cir- 
cumstances attending the fltting out of the vessel, her clearances, and 
voyage from this port [Philadelphia] to the point off Barnegat," and 
that thèse circumstances were known to the défendant below, is in- 
dubitable; but it is contended that as ail persons are at liberty to 
go abroad to enlist in a foreign army, and as the transportation of 
munitions of war is not prohibited, the court below should hâve ruled 
that the évidence adduced was as consistent with a lawful enterprise 
as with an unlawf ul one, and upon that ground ought to hâve directed 
an acquittai. We cannot assent to this proposition. It begs the 
question which it was the province of the jury to décide. If it had 
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appeared that thèse men were "traveling as individuals, without any 
concert of action," and that, "as for the arms and ammunition, thej 
were articles of a legitimate commerce," merely, there can be no doubt 
that a verdict of guilty should hâve been prevented. But, as we hâve 
said, the truth or falsity of the charge of unlawful combination, and 
, of defendant's inculpathig knowledge, could be determined only by 
inf erence from the f acts shown ; and the inf erence which the plaintiff 
in errer insista should hâve been arbitrarily assumed was surely not a 
necessary one, and the jury has found it to be not even a reasonable 
one. We are clearly of opinion that it was not error to allow them to 
décide whether it was or not. The rule that, to justify conviction of 
crime, the évidence must be such as to exclude every reasonable hy- 
pothesis but that of guilt, has not, it will be observed, been overlooked. 
But by whom is this rule to be applied? In some cases, no doubt, by 
the court; but certainly not in such a one as this, where the reason- 
ableness of the only hypothesis of innocence propounded présents at 
least a question upon which men of ordinary intelligence might hon- 
estly differ. The learned judge was therefore right in telling the jury 
that it was for them to "say whether this position of the défendant 
was a reasonable one or not," and there is nothing in the évidence 
which would warrant the supposition that they were mistaken in con- 
cluding that it was uMeasonable. The same point was made in 
Wiborg V. U. S. ; and there, although the right to transport both con- 
traband goods and individuals intending, but not combined, to engage 
in war, was distinctly maintained, the court (page 653, 163 U. S., and 
page 1135, 16 Sup. Ct.), after saying, as might equally well be said in 
this case, that the district judge had ruled nothing to the contrary, 
afSrmed his action in leaving the questions of combination and of 
knowledge to the jury, with instructions respecting them which were 
essentially the same as those which were given in this instance. 

We hâve now expressed our views upon the most important ques- 
tions which the case présents, and our conclusion is that none of the 
averments of error which relate to them can be sustained. The oth- 
ers may be briefly disposed of. 

It plainly appears oij the face of the record that no error to the 
defendant's disadvantage was committed in overmling the several ob- 
jeclions to the district attorney's questions to .'witnesses which arei 
referred to in the flrst flve errors assigned; and the course pursued by 
the learned judge (errora 21 and 22) in denying the motion of de- 
fendant for leave to examine Henry Lecaste after the évidence on 
both sides had been closed, and in declining to admit Ms testimony un- 
der the circumstances, is not reviewable hère. We may add, however, 
that we do not doubt that his discrétion was justly as weU as compe- 
tently exercîsed. 

We concur in the statement of the court below that it was not 
necessary that the défendant should hâve provided the means for 
carrying the expédition in question to Cuba, but that if he provided 
the means for any part of its journey, with knowledge of its ultimate 
destination and of its unlawful character, he was guilty. 

The several objections made to the expression by the learned judge 
of his opinion upon the évidence présent no ground for reversai. It 
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appears that lie did, at several points, state his own impressions with 
distinctness, but it also appears that every disputed fact in the cause 
was fairly and unreserredly left to the jury. 

The twenty-fourth errer assigned is net supported by the record. 
The défendant was not sentenced to "hard labor." He was sentenced 
to pay a flne, and to be imprisoned in the Eastem Penitentiary of 
Pennsylvania, with the provision "that he be subjeet in ail respects to 
the same discipline and treatment as convicts sentenced by the courts 
of said commonwealth." This proviso adds nothing to the punish- 
ment prescribed by the statute. It relates only to prison government 
and control. Its présence accords, we believe, with the customary 
practice of the courts of the United States sittiag in the state of Penn- 
sylvania; but, if it were absent, the effect of the judgment would nec- 
essarily be the same, for the use of the state penitentiaries is allowed 
to the United States only upon condition that the sentences of the 
United States courts shall 'subjeet their convicts to the same discipline 
and treatment as those of the state courts. Act Pa. April 15, 1834, § 
3 (Purd. Dig. 1660, pi. 9). No error is disclosed by this record, and 
the judgment of the district court is afflrmed. 

ACHESON, Circuit Judge (dissenting). I am not able to concur 
in the views expressed by the majority of the court in this case, and 
must dissent from the judgment of affirmance. From the very founda- 
tion of the government, — both before and since the passage of onr 
neutrality laws,— the right of citizens of the United States to sell 
to a belligerent, or to carry to a belligerent arms and munitions of war, 
subjeet to the opposing belligerent's right of seizure in transitu, and 
the right of our citizens to transport out of the country, with their 
own consent, persons who hâve an intention to enlist in foreign mili- 
tary service, hâve been firmly and steadily maintained by the execu- 
tive department, and uniformly upheld by judicial décisions. Mr. 
Jefferson, secretary of state, to minister of Great Britain, May 15, 1793 
(3 Jefif. Works, 558); Mr. Hamilton's treasury circular of August 4, 
1793 (1 Am. St. Papers [For. Eel.] 140); 1 Kent, Comm. 142; Eich- 
ardson v. Insurance Co., 6 Mass. 101, 113; The Santissima Trinidad, 
7 Wheat, 283, 340; Mr. Marcy, secretary of state, to Mr. Molina, 
March 16, 1854 (3 Whart. Int. Law Dig. p. 511); U. S. v. Kazinski, 2 
Spr. 7, Ped. Cas. No. 15,508; The Florida, 4 Ben. 452, Fed. Cas. No. 
4,887; opinions of Atty. Gen. James Speed, of December 23, 1865, and 
March 24, 1866 (11 Op. Attys. Gen. 408, 451); Atty. Gen. Akerman to 
Hamilton Fish, secretarv of state, December 4, 1871 (13 Op. Attys. 
Gen. 541); U. S. v. Trumbull, 48 Fed. 99; The Itata, 49 Fed. 646; Id., 
15 U. S. App. 1, 5 G. C. A. 608, and 56 Fed. 505; U. S. t. Pena, 69 
Fed. 983; Wiborg v. U. S., 163 U. S. 632, 652, 16 Sup. Ct. 1127, 1197. 
So pertinent to the facts of the présent case is the opinion of Atty. 
Gen. Akerman, supra, that a portion of it may well hère be quoted: 

"Assumlng the crediWlity of the sworn statements which he [the Spanish 
minister] bas transmitted, I do not think that they prove against the Homet 
any violation of the neutrality laws of the United States. They show that the 
Hornet conveyed from Aspinwall, to the coast of Cuba, men, arms, and 
munitions of war, destlned to aJd the Cuba insurgents. This proof, by iteelf. 
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« 

does not bring the vessel withln the third section of the neutrality act of Aprll 
20, 1818 (3 Stat. 448)." 

That this is a sound exposition of our neutrality laws is abundantly 
shown by the autliorities. ïhe Itata, 15 U. S. App. 39, 5 0. 0. A. 
608, and 56 Fed. 505. 

The leading facts of this case, as shown by the record, are thèse: 
ïhe défendant, John D. Hart, was the président of the J. D. Hart 
Company, which owned the steamship Laurada. Tliis vessel was 
employed to carry to the Island of Navassa a large lot of arms and 
ammunition which had been purchased in the usual course of trade 
in the city of New York by a Mr. Eston, but with which purchase 
the défendant was not connected. The said arms and ammunition 
were carried in original packages upon a lighter from New York, and 
placed on board the Laurada oiï Bamegat, whither the Laurada went 
after she left the port of Wilmington, Del. At the same tùne about 
18 men, whom the govemment's witnesses tîescribed as Cubans, went 
in a launch from Atlantic City, and joined the Laurada while she lay 
ofE Barnegat. Thèse men assisted in transferring the cargo of arms 
and ammunition from the lighter to the Laurada, and then went with 
the Laurada on her voyage. The 18 men came to Atlantic City by 
railway. They traveled on the same train, and arrived together. 
They were in citizen's dress, and unarmed. There was évidence tend- 
ing to show that the défendant had some control over the movements 
of the Laurada; took part in the shipping of her crew at Philadelphia, 
and in her sailing orders from that port; and also that he was présent 
at Atlantic City when the 18 men arrived there, and that he partici- 
pated in providing the launch which took them ont to the Laurada. 
Hère the defendant's direct connection with this transaction termi- 
nated. It appears, however, that the Laurada proceeded to the Island 
of Navassa, and was there met by the towboat Dauntless. The cargo 
of arms and ammunition, still in original packages, was transferred 
in that form from the Laurada to the Dauntless, which proceeded 
therewith in the direction of Cuba. To transport the cargo required 
the Dauntless to make two trips. The men who came on the Laurada 
from Barnegat put the first load upon the Dauntless, and went off 
with her. Some of thèse men returned with the Dauntless to the 
Laurada, but they did not assist in putting the second load upon the 
Dauntless. They complained that they were "broken down," and pro- 
cured the crew of the Laurada to do the second loading. The only 
thing the men who went on the Laurada from Barnegat are shown 
to hâve done in respect to the cargo of arms and ammunition was to 
perform the services of stevedores. There was no évidence that any 
of thèse men had enlisted in the United States for military service in 
Cuba, or that they had ever been drilled in military tactics, together 
or singly. There was no évidence whatever that they had formed 
or were members of any military organization, nor was there any di- 
rect évidence that they were acting in a body for any purpose. The 
one solitary fact tending to show any "preconcert" of action on their 
part is that they came to Atlantic City in the same railway train, and 
took passage together upon the launch which carried them to the Lau- 
rada, their point of common destination. Certainly the défendant la 
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not justly chargeable with knowledge of anj other inculpating fact. 
The évidence as to what took place on board the Laurada after she 
left Bamegat was admissible, as I conceive, only as tending to show 
that this was a military expédition or enterprise, and not as bearing 
upon the question of the defendant's knowledge. The substance of 
this évidence is that the men who were carried by the Laurada opened 
the large boxes, and took ont smaller ones, and stowed theni in the 
hold, on each side of the vessel, under the direction of one of their 
number; that on one occasion a box of cartridges was opened, and 
the contents examined by one who was called "General Eolofï," and 
another, who was called "Captain," but the box was then fastened up 
again ; that the men had some canvas, out of which they made small 
sacks or bags, with a strap to fit one's shoulders; and that several 
of the men said that "they were going to Cuba to âght, — ^to flght the 
Spaniards." There was no évidence that arms were distributed among 
thèse men, or that th.ey were drilled, or under military discipline. 
Thèse 18 men left the Laurada, as they had boarded her, in citizen's 
dress, and personally unarmed, so far as appears. The first mate, 
Band, a witness for the government, testifled : 

"I never saw an arm, the whole passage out, to my recollection. I did not 
see the men drilled or uniformed. I did uot see them practlcing with rifles or 
with cannons. I beeame acquaiuted with Gen. Roloff on board. He was lying 
down on the quarter deck, nearly the whole passage. I saw large boxes 
opened, and small boxes taken out. Those boxes liad rope handles to them. 
They were transferred to the Dauntless at Navassa. When the goods were 
transferred from the Laurada to the Dauntless, tliey were still in those boxes." 

I cannot agrée that the case of Wiborg v. U. S., supra, is décisive 
hère, How wide apart the two cases are upon the question of the ex- 
istence of a "military expédition or enterprise," the following extract 
from the opmion of Chief Justice Fuller (163 U. S. 654, 16 Sup. Ct. 
1136) shows: 

"It appears to us that thèse views of the district judge were correct, as ap- 
plied to the évidence before hini. This body of men went on board a tug, 
loaded with arms; were talcen by it thirty or forty miles, and out to sea; met 
a steamer outside the three-mile limit, by prlor arrangement; boarded her with 
the arms, opened the boxes, and distributed the arms among themselves; 
drilled to some extent; were apparently offieered; and then, as preconcerted, 
disembarked, to efCect an armed landing on the coast of Cuba." 

The distinguishtng features of the Wiborg expédition were lacking 
hère. I am of the opinion that the évidence hère did not justify a 
flnding that this was a military expédition or enterprise, within the 
ruling in Wiborg's Case. In origin and purpose, thèse two eriterprises 
diflfered essentially, as it appears to me. The adventure on which 
the Laurada entered was a commercial transaction, neither obnoxious 
to the law of nations, nor punishable by our municipal law. The Lau- 
rada was the carrier of a very large cargo of articles, contraband of 
war, destined, doubtless, for the use of the Cuban insurgents in their 
struggle to achieve independence ; and on the same voyage she also 
transported, as she might lawfully do, even with knowledge of their 
intention to engage in military service abroad, 18 unarmed and ununi- 
formed men, who embark on the vessel, apparently, as mère passen- 
gers. 



808 84 FEDERAL, REPORTER. 

But even if it could be afflnned, in vîew of after developments, 
that this was a military expédition, within the prohibition of the 
statute, still, in my judgment, tliere was not sufQcient évidence upon 
which to base a flnding that the défendant had knowledge that such 
was the character of the enterprise. In its origin, and while the de- 
fendant had any personal connection with it, it was apparently a law- 
ful adventure. It was then incumbent upon the government to fur- 
nish some évidence to show that the défendant linew the contrary. 
Such évidence I do not flnd. Upon the question of scienter, it must 
not be overlooked that this defendant's personal connection with the 
Laurada's voyage ceased at Atlantic City, whereas Wiborg was the 
master of the Horsa, and was, of course, cognizant of everything 
that transpired, both when the men boarded her, and during the 
ensuing voyage. It is said that there were secrecy and mystery in 
the movements of the Laurada, Be it so. Thèse things in them- 
selves are not criminal, and in this instance do not indicate criminal- 
ity. They are hère consistent with entire innocency. The owners 
of the Laurada, dealing as carriers with contraband of war, had a per- 
fect right to élude the vigilance of Spanish ofQcials and agents, and 
avoid a seizure of the cargo on the high seas. It can, I thinlj, con- 
fldently be afflnned tliat ail the circumstances relied on to show the 
defendant's guilt are compatible with his innocence. Now, it is a 
familiar rule in criminal cases that, to justify a conviction upon cir- 
cmnstantial évidence, the inculpatory facts must be incompatible with 
the innocence of the accused, and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt. 1 Greenl. Ev. § 
13; Wills, Ckc. Ev. 149. In Com. v. McKie, 1 Gray, 61, 62, the su- 
prême court of Massachusetts, in discussing the doctrine of the burden 
of proof in criminal cases, used language which is apposite to the 
présent case: 

"If therefore, the évidence fails to show the aet to hâve been unjustiflable, 
or leaves that question In doubt, the criminal act is not proved, and the party 
charged is entitled to an acquittai. * » * in the case supposed, if it is lef t 
In doubt on the whole évidence whether the act was the resuit of accident or 
design, then the criminal charge is left in doubt. * * * The défendant has a 
right to say that, upon the proofs so introduced, no case is made against him, 
because there is left in doubt one of the essential éléments of the offense 
charged, namely, tHe wrongftil, unjustiflable, unlawful intent." 

Hère, as it seems to me, there was an entire lack of évidence to 
show guilty knowledge on the part of the défendant. I am not able to 
discover in this record évidence sufflcient to sustain the conviction. I 
am of opinion that the défendant was entitled to an afarmance of his 
request for bindii^ instructions in his favor. 
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SILVER et al. v. HOLT. 

(Circuit Court, D. Massachusetts. May 18, 1895.) 

No. 514. 

COPIRIQHT SOITS— CONTBACT RBI,ATI0N8— JtTBISDICTION OP FEDERAL COtJRTS. 

A suit which, though charging infringement, and praying an Injunction 
and account, Is in reallty merely a suit to enforce a contract between 
autlior and publisher, Is not a case arising under the copyright laws, so 
as to be wlthin the iurlsdlctlon of the fédéral courts. 

This was a suit in equity, brought by Edgar 0. Silver and Silver, 
Burdett & Co., a New Jersey corporation, against Hosea E. Holt, 
praying an injunction against the publication and sale of certain 
musical compositions, and for an accounting of sales and profits made 
by défendant. The biU contained the following allégations: 

(1) Shortly prier to March 28, 1885, the défendant and one John W. Tufts, 
both being then, as ever slnce, cltizens of the United States, jointly composed 
two certain books, respectively entitled "The Normal Music Course. First 
Reader," and "The Normal Music Course. Second Reader," and a book of 
musical charts, entitled "Normal Music Course. Charts. First Séries." There- 
after, and prior to said date, the titles of said three books were, as the plain- 
tiffs are Informed and beUeve, duly entered, for the securlng of the copyright 
thereof, in the office of the librarian of congress at Washington, by certain 
persons, co-partners, under the firm name of D. Appleton & Co., being, as 
the plaintiffs are informed and belle ve, cltizens of the United States, assigns 
of the said Tufts and the défendant of the said books; and said Tufts and 
the défendant and their said assigns, as the plaintiffs are Informed and be- 
lieve, did ail other acts and thlngs required by law for the procuring of the 
copyright in the said books. Thereafter, and between February 3, 1883, and 
March 28, 1885, said D. Appleton & Co. reassigned the said copyrights to the 
said Tufts and the défendant. (2) On or about January 1, 1887, said Tufts 
and the défendant, by a written agreement, a copy of which Is hereto an- 
nexed, marked "Exhibit A," assigned to the plaintiff Edgar O. Silver the 
said copyrights, or granted to said plaintiff an exclusive license of publica- 
tion of said books. No notice has been given by said Tufts and the défend- 
ant, under the third article of said agreement, or otherwise, for the termina- 
tion of said assignment or license, and the plaintiffs are Informed and advised 
and believe that the same is still in "force. (3) Thereafter, and prier to 
July 19, 1889, said Tufts and the défendant jointly composed a new and re- 
vised édition of said "Normal Music Course. First Reader," entitled "The 
Normal Music Course. First Reader. New and Revised Edition," embodying 
therein new and original matter, and also a new and revised édition of said 
"Normal Music Course. Charts. First Séries," entitled "Normal Music Course. 
Charts. First Séries," and assigned the same to the firm of Silver, Rogers 
& Co.. a co-partnership, composed of the plaintiff Edgar O. Silver and others, 
and then also, as the plaintiffs are informed and advised and believe, as- 
signed to said Silver, Rogers & Co., by équitable assignment, the copyright 
then held at law by them, said Tufts and the défendant, in the matter con- 
tained in the said flrst édition of said book and book of charts, respectively. 
Said firm, as assigns of said Tufts and the détendant, then duly entered, for 
the securing of the copyright thereof by them. the said Silver, Rogers & Co., 
in the office of the librarian of congress at Washington, the title of the said 
books, to wit, the said new éditions; and ail other acts and things hâve been 
doné required by law for the securing of the copyright in said books. (4) Ou 
or about August 25, 1892, the said Tufts, by a written assignment, such as is 
required by the laws of the United States, duly assigned to the plaintiff 
Edgar O. Silver ail the plaintiff Tufts' interest in ail the books, charts, and 
copyrights hereinbefore mentioned, and said assignment was duly recorded. 
Slnce the taklng out of the copyrights of said new éditions, ail the rlgbts of 
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sald flrm of SUver, Eogers & Co. in any and ail the books, charts, and copy- 
rights hereinbefore mentioned, except such as hâve, by reason of the premises, 
vested in the plaintiff Edgar O. SUver, hâve been assigned, by équitable as- 
signment, to the plalntifif SUver, Burdett & Co. (5) The plalntlfC Edgar O. 
SUver stUl continues to be, and Is, the owner at lavr of ail the légal interest 
of sald Tufts in sald books and copyrights vested In said plaintiff by the fore- 
going assignment from sald Tufts; and he and the plaintiff Silver, Burdett 
& Oo. stlU continue to be équitable owners of the interest assigned to them, 
as aforesald, by sald Silver, Eogers & Co. (6) At divers times during the 
period of twelve months preceding the filing of this blU, the défendant has, 
as the plaintiffs are informed and believe, unlawfuUy printed and published 
large numbers of a book entitled "H. B. Holt's New and Improved Normal 
Course in Music. First Reader," and a book of charts entitled "H. E. Holt's 
New and Improved Normal Course in Music. First Séries. Charts"; and the 
same has been done by the défendant without the consent in writing ôr 
other consent, and against the protest, of the plaintiffs. Said books contain 
and embody large portions of the said books, charts, and éditions described 
in the preceding paragraphs of this biU, and are, lu large measure, reproduc- 
tions of sald books, charts, and éditions, and are unlawful infringements of 
the same. (7) By the said unlawful acts of the défendant, the plaintiffs bave 
sustained great damage, and are aggrieved in respect of their said titles to 
the said copyrights. 

The contract attached to the bill, and marked "Exhibit A," was in 
full, as foUows: 

This agreement, by and between John W. Tufts, of Boston, county of Suf- 
folk, and eommonwealth of Massachusetts, and Hosea E. Holt, of Lesington, 
county of Middlesex, in said eommonwealth, parties of the first part, and 
Edgar O. SUver, of said Boïton, party of the second part, witnesseth: First. 
That said Tufts and Holt, as they are joint authors of a séries of music 
readers, charts, and suppléments thereto known as the "Normal Music 
Course," as well as co-equal owners of the copyrights, electrotypes, etc., of 
sald pubUcatlons, agrée that said Silver shall hâve the exclusive right to print 
and publish the said séries, including the First Eeader, Second Reader, Third 
Reader for Female Voices, Third Reader for Mixed Voices, Aœdean Collec- 
tion, High School Collection, First Séries of Charts, Second Séries of Charts, 
Drill Charts, and Ehythmic Charts,— other and future publications in the séries 
to be subject to spécial contract,— during the term of three years from the 
date hereof; that they wUl not, without the consent In writing of the said 
Silver, write, print, or publish, or cause to be written, printed, or published, 
during the continuance of this agreement, any other édition of the said séries, 
revised, corrected, enlarged, or abridged, or otherwi.se, or any séries or books 
of a similar eharacter tending to interfère with or Injure the sales of the 
said séries of music books; and that they wiU furnish the said Silver with 
ail electrotype or other plates, wood or other designing or engraving, chart 
drawings, and generally everything of a similar eharacter necessary to the 
manufacture of said séries, and wiÛ keep the same in repair, and renew them 
when worn out. Second. That the said Silver agrées to print and publish the 
said Normal Music Course in a neat and appropriate manner, to pay ail 
expenses of printing, publishing, and advertising the same. to employ the 
usual means of selling the said publications, save as hereinafter provided for, 
and to keep the market supplied with them as long as there shall be a rea- 
sonable demand for the same; that he wUl annually during the continuance 
of this agreement, on the first day of February, render to the said Tufts and 
Holt a statement in writing of the number of copies of said séries that shall 
hâve been printed to the first day of January next preceding the date of such 
«tatement, and also of the number of copies that shall hâve been sold to the 
same date; and that he will thereupon pay to the said Tufts and Holt a sum 
of money equal to flfteen per cent, of the net wholesale priées of said publi- 
cations, such wholesale priées to be determined by deducting the average rate 
of discount allowed the jobbers of Boston, New York, and Chicago with 
whom agreement shall be made for the supply of the trade of those cities, 
from the regular wholesale list priées of said publications, provided that such 
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percentage shall not be reckoned upon books given away, exchanged, or aold 
for introduction, unless ttie net proceeds of books for Introductory purposes 
amount in any case to seventy-five per cent, of the wholesale list priées. 
Tliird. That sald Tufts and Holt and Silver mutually agrée that, to terminale 
this agreement at the end of tliree years from the date thereof, a notice in 
writing must be given thirty days at least before the expiration of the flrst 
year from the date hereof, and that, in default of such notice at the end of 
the flrst year, a period of one year shall be added to the term of this agree- 
ment, and also that, in default of such notice at the end of the second or any 
succeeding year, a further period of one year shall be added to the term of 
this agreement as then existing; so that in any event this agreement shall 
not be terminated absolutely until the end of two years, after that year in 
which such notice may be given. Fourth. That said Tufts and Holt and 
Silver mutually agrée that, after any notice to terminate this agreement as 
above provided shall hâve been given, said Silver need not continue any 
agency Vi'ork employed by him to sell or introduce said pubhca tiens; but said 
Holt, in bis prior capacity as publisher of said séries, may undertake at his 
own expense to continue such agency vrork, provided that ail sales in that 
way shall be made from the stock of said Silver. In vyitness whereof, we, 
John W. Tufts and Hosea E. Holt, parties of the first part, and Edgar O. 
Silver, party of the second part, hâve hereunto severally subscribed our 
names, this flrst day of September, In the year one thousand eight hundred 
and eighty-six. 

The prayers of the bill were as follows: 

That the défendant, his servants and agents, may be enjolned from further 
printing or publishing, and from selling or disposing of, any copies of so 
much of said book and book of charts so published by the défendant as 
aforesaid as Is taken from the said book and charts of the plaintifCs, and from 
printing, publishing, or selling any other book or publications containing any 
portion of the matter so copyrighted and held by the plaintifCs as aforesaid; 
that, pending this suit, a preliminary injunction may issue against the said 
Hosea E. Holt, his servants and agents, frOm doing such aets as are sought 
to be restralned by the preceding prayer. 

H. W. Chaplin, for complainants. 

A. S, Hall and S. J. Edder, for défendant 

COLT, Circuit Judge. Upon the allégations contained in this bill, 
as I view them, the right to the relief prayed for is founded upon the 
agreement of September 1, 1886, between the plaintiff Silver and the 
défendant. This agreement appears to be the ordinary contraet 
made between authors and publishers. The bill, therefore, does 
not présent a case arising under the copyright laws of the United 
Statea. The suit is brought to enforce a contraet. The case arises 
on the contraet or out of the contraet, and not under the copyright 
law. As jurisdiction in this case is not based upon diversity of 
citizenship, but upon the subject-matter, it follows that the court 
has no jurisdiction, and the demurrer must be sustained. Manvi- 
facturing Co. v. Hyàtt, 125 U. S. 46, 8 Sup. Ct 756; Félix v. Scharn- 
weber, 125 U. S. 54, 8 Sup. Ct. 759; Wilson v. Sandford, 10 How. 99; 
Hartell v. Tilghman, 99 U. S. 547; Albright v. Teas, 106 U, S. 613 
1 Sup. Ct. 550; Trading Co. v. Glaenzer, .30 Fed. 387; Routh v. Boyd' 
51 Fed. 821; Fuite v. Derby, 5 McLean, 328, Fed. Cas. No, 11,465.' 
Demurrer sustained. 
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SOCIETE ANONYME DU FILTRE CHAMBERLAND SYSTEME PASTBUB 

et al. V. ALLEN et al. 

(arcult Court, N. D. Ohio, W. D. August 31, 1897.) 

No. 1,344. 

I. Patent Infbinhbment Shits— Prbliminary Injunction — Pbior Décisions. 
A décision by a circuit court of appeals afiirming an order granting a pre- 
llminary injunction wlll not prevent the circuit court, in a subséquent suit 
against a différent Infringer, from exerclsing an Independent judgment, 
when It bas before It new évidence, conslsting of correspondence between 
the applicant and the patent office, which présents strong grounds for giv- 
Ing the claims a much narrower construction than was glven them in the 
former suit. 

8. Same — Dbpault Dbcbee Sustaining Patent. 

A final adjudication sustaining a patent, which is the resuit of an earnest, 
honest, and effective litigation, free from any suspicion of collusion or ar- 
rangement between the parties, or négligent abandonment of the défense, 
Is conelusive on an application for a preliminary injunction In a subséquent 
suit. But ail other adjudications are at most only persuasive, and it Is 
open to the court in the subséquent suit to re-examine the case de novo. 
fleW, therefore, that such a decree, talien after défendant had failed to ap- 
pear to further contest the case on final hearing, was not conelusive in a 
subséquent suit. 

8. Samb— New Défenses. 

Even If a prlor decree sustaining the patent is wlthout suspicion of col- 
lusion, it Is not conelusive where the défendant in the new litigation pré- 
sents a new attacli upon the patent, or new évidence of importance, entitled 
to considération as presenting a really new issue, and not a mère prêteuse 
of one. 

4. Samb— CoNSTEUCTiON of Patent — Prior Adjudication. 

Where a patent has been sustained in prior litigation, the court. In a sub- 
séquent suit against a différent infringer, may, on motion for a preliminary 
injunction, be required to décide whether the claims shall be given a broad 
or narrow construction, In order to détermine the question of infringement ; 
and if, in such case, the broader construction is seriously and formidably 
brought in question by the évidence, the injunction shouid be refused unless 
there is sufliclent judlclal support on plenary hearing for the broader con- 
struction. 

6. Samk. 

On application for a preliminary Injunction the court will not be Incllned, 
on ex parte aflîdavits, to détermine the proper construction of the patent 
In a doubtful case, but wlll refuse the injunction, and leave the question for 
the final hearing, unless It shall appear that Irréparable Injury wlll resuit to 
the plaintiff. 

6. Same— Evidence op Infringement. 

Where the question of infringement depended upon the composition of a 
certain compound, the analysis of which was difflcult, and the affidavits 
of the experts were uncertain and equivocal, amounting to little more than 
the statement of an opinion that the substance did infrlnge, held, that a pre- 
liminary Injunction shouid be denied. 

7. Same, 

Patent No. 336,385, for the Pasteur filter, considered on motion for pre- 
liminary injunction, and said Injunction denied. 

This was a suit in equity by Société Anonyme du Filtre Chamber- 
land Système Pasteur and the Pasteur-Cliainberland Filter Company 
against M. H. Allen and the Allen Manufacturing Company. The 
case was heard on an application for a preliminary injunction. 

Thls Is a bin by the plaintiff as the assignée of Charles Eduard Chamberland, 
clalmlng as the American patentée of the well-known Pasteur filter. The patent 
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Involved is that of February 16, 1886,— No. 336,885. Besides the ordinary alléga- 
tions charging Infringement against the défendants, the bill contains this alléga- 
tion: "And your orators further show that the vaUdity of said letters patent 
has heretofore been afflnned, after strenuous litlgatlon, by various decrees in 
equity in several of the circuit courts of the United States and in the circuit 
court of appeals for the Slxth circuit, and that the public hâve long and generally 
acquiesced in that validity." The bill then allèges that the défendant Allen 
had been the agent of the plaintifC the Pasteur-Ohamberland Pilter Company 
at Toledo, Ohio; that he became familiar with the business of the company, 
and built up a profitable business, which he sold eut with his principal's con- 
sent, but contiDued in the confldential employaient of the principal for the pur- 
pose of detecting Infringements; that in that way he became familiar with the 
processes of manufacture and with the business of plaintifC, and, after this, 
produced a counterfeit Imitation of the filters made under the patent, and in- 
troduced the said counterfeit imitation to the market, greatly to the plaintiff's 
damage. It contains the usual prayer for Injunctlon, account, plea for damages, 
etc. 

The spécifications of the patent, after descrlbing the unsatisfactory condition 
of filtration through bumt brick, and various other materials used for the purpose, 
States that, however efficient the above-named substances may be for filteriug 
pnrposes, they do not "retain ail germs or microbes or extremely fine organisnis 
which are in suspension in the water or other llquid, such as in infected blood 
taken from an animal havlng dled of splenlc fever, or generally any blood infected 
with microbes. » * * My Invention is designed more completely to hold back and 
retain such germs; and it conslsts of a compound to be used for filtering water, 
wines, beverages, and ail liquida generally." "The compound is formed, sub- 
stantially, of pipe elay, or any other suitable elay, and porcelain earth, or its 
équivalents, hereinafter namedf. The elay is diluted in water, and then mixed 
with the porcelain earth or its équivalents. The porcelain earth is ground or re- 
duced to fine powder in a suitable mill, after having been previously baked in 
any suitable klln. The proportions are from 20 to 40 per cent, of elay to 60 or 
80 per cent, of porcelain earth or its équivalents. They may, however, vary 
more or less. I wish it, however, to be understood that I do not limit myself 
to the above-named substances, for the same, or very much the same, results 
may be attained by using, for instance, silex, magnesia, or its équivalent, instead 
of porcelain earth." "The above-described compound is preferably intended for 
filtering liquids under pressure, owing to its being porous but to a small ex- 
tent; and for this purpose any suitable filtering apparatus may be employed." 
"The manufacture of the filtering bodies may be effected by casting, moldlng, 
or turning, as in the manufacture of pottery ware. The filtering body is then 
baked in a biscuit or other klln, in the usual way; the température at which It 
is baked ranging, say, from 1,850 degrees to 2,400 degrees, Fahrenheit." "A 
filtering body produced from the above compound is hoœogeneous, and fulflUs 
the required conditions for filtering the hereinbefore named 'substances, and 
thereby obtalning the results herein mentioned." "I do not wish to be under- 
stood as layliig claim, broadly, to the materials hereinabove mentioned as a 
filtering compound, but only when they are treated as above specifled." 

The patentée then claims as foUows: "I claim a filtering compound formed 
of porcelain earth, baked and reduced to a powder, and pipe elay, comblned in 
the proportions set forth, the said compound being baked, substantially as set 
forth." 

The answer, so far as It is necessary to state Its contents, dénies that the 
plaintifC's assigner was the flrst inventer in this country or elsewhere, or that 
the alleged invention was not known in this country at the time of his applica- 
tion; dénies that the défendant has made, used, or sold any of the compound 
contained or embodied in the invention set forth and covered by the patent; 
dénies any Infringement or Injury to the plaintiff. It allèges that the compound 
has long been well known to those skilled In the pottery art, and names a great 
many persons acquainted with it before the issuance of the plaintiffs patent; 
allèges that it was anticipated by many other patents, which are numerously 
named. It also allèges that the compound was well known to named persons in 
France, and that it was largely on sale there and elsewhere and in the United 
States prier to the issuance of this patent; that substantially the same com- 
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poiind and process was In very old and common use among the people In con- 
nection wlth dstems, wells, the cells of galvanic batteries, etc., and states that 
It was thoroughly well described in many books of seieDce and art, wMch are 
named and described in the pleadlngs. It allèges that while the patent was 
pending in the patent office, under the demand of the commissloner of patents, 
the patentée was reqnired to so limit and confine his claim that he cannot now 
ask for a construction so broad as that put npon It by the bill, and so broad as 
to cover the contrivance used by the défendant. TTae answer dénies any ac- 
qulescence by the public, and especially dénies that the patent bas been affirmed 
by any final decree of any court of the United States, and allèges that the 
plalntifCs had begun many sults against divers alleged Infringers, but had 
designedly and purposely failed and neglected to prosecute any of them to a 
final decree. It dénies that the défendant Allen was the spécial or confidential 
agent of the plalntifCs, except that he says that he was a dealer in fllters, and 
purchased and sold the plaintlffs' fllters until he found that they were not 
marketable, because of thelr hlgh price, etc.; sets up' that the fllters manu- 
factured by the plaintifCs hâve not been marked "Patented," as required by 
law; and pleads also that the alleged Invention was patented In Great Bi-itaiu 
and In Austria, and that this patent is subject to the life of the patents in 
those countries respectively, but it does not aver that the patents hâve expired 
in either of those countries. 

The proof submitted on this motion consista of affidavits, counter atlidavlts, 
documentary proof, and the file Wrapper of the patent office, certlfled transcripts 
from the records of the courts, etc. 

Paul A. Staley, for complainants. 
Almon Hall, for respondents. 

HAMMOND, J. (after stating the facts). When this argument was 
first presented, there seemed to be no escape from the apparently con- 
clusiye précèdent found in the case of Blount v. Chamberland Sys- 
tème Pasteur, 3 G. G. A. 455, 53 Fed. 98, in which our own circuit 
court of appeals had pronounced in favor of the patent, to say noth- 
ing of the other cases relied upon where the patent has been involved. 
That court was then acting under the authority of the case of Watch 
Go. V. Robbins, 6 U. S. App. 275, 3 C. G. A. 103, 52 Fed. 337, since over- 
ruled in the case of Bissell Carpet-Sweeper Go. v. Goshen Sweeper Go., 
19 G. G. A. 25, 72 Fed. 545. But whether, under the authority of the 
one or the other of those cases, the judgment in Blount's Gase, supra, 
cannot be taken as at ail ûnal, nor in any sensé conclusive of our judg- 
ment hère. Mr. Gircuit Judge Jackson, in rendering the opinion, ex- 
pressly disclaims any considération of the validity of the patent, fur- 
ther than to ascertain whether the preliminary injunction which 
had been granted by the circuit court was an improvident exercise 
of its légal discrétion, and, as the case appeared upon that record, he 
held that it was not ; and that is ail there was in that case. It is true 
that in presenting the prima facie case of the plaintiff for a prelimi- 
nary injunction the court considered particularly the prior patents 
then in évidence, and pronounced that they were not sufficient as 
against the prima facie presumptions which had been found in favor 
of the patent of the plaintiff "to clearly show its invalidity"; and 
on the proof then before the court long public acquiescence in the 
patent was regarded as an important fact towards establishing the 
plaintiff's prima facie case. But, mainly, the décision seems to hâve 
been based upon the defendant's prior business relation to the plain- 
tiff, which it is said "presented a strong equity in favof of the com- 
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plainant, if it did not estop him f rom denying its validity under the 
authoritiea" On the question of infringement, as the question was 
then before the court, tJh.e learned judge says this: 

"If, as the appellant's counsel contends, the granular dément of the patented 
compound is eonfined to baked porcelain earth ground ar reduced to fine pow- 
der, the question of infringement would be doubtful; but we are not prepared 
to hold that this is the proper construction to l)e placed upon the speciflcation 
and claim of the patent." 

The court then proceeds upon the face of the patent to hold that it 
is at least open to a broader construction than that suggested in 
the quotation from the opinion just made. But it is entirely évident 
from the opinion itself, and from an inspection of the record in that 
case, ffled in évidence hère, that the proof presented and set up in 
the answer in this case, coming from the file wrapper of the patent 
office, and exhibiting the struggle which took place there between 
the applicant and the examiner for a limitation on the words of the 
claim as originally presented, was not before that court in any way. 
Counsel for the plaintiffs hère ask us to assume that it was, because 
"the file wrapper is made a part of the défense in probably 99 per cent, 
of ail contested patent cases," relying upon a statement in Carter- 
Crume Co. v. Ashley, 68 Fed. 378, protesting that the fact that nothing 
appears in the opinion of the court about a point is not conclusive évi- 
dence that the point was not made. This is undoubtedly true, but the 
presumption that it was made is always overcome by positive proof 
drawn from the record and the pleadings that it was not. But, apart 
from ail this, it is not upon any such presumptions as that indicated 
that this court would act when, upon the proof made hère, it is ap- 
parent that the records of the patent office contain formidable évi- 
dence that this very question of the nature and extent of the équiva- 
lents that may be protected by the patent was the subject of contro- 
versy there, and that the patentée, by his own correspondence and 
amendments to his original application, has undertaken to settle with 
the examiner the précise meaning of his claim in this regard. If 
there were nothing else in this case, that fact alone, specially 
pleaded in the answer, and supported by the exhibition of the rec- 
ord, would require any court to consider independently and de 
novo such a question as that. Thomas v. Spring Co., 23 C. C. A. 
211, 77 Fed. 420, 431. It is entirely plain that the court of appeals, 
in the opinion by Judge Jackson, was giving a broad construc- 
tion to the words of the patent as written therein, wholly unin- 
fluenced by any such fact as that just mentioned, or else it surely 
would hâve been noticed. That opinion could not hâve been written 
without calliug attention to the nature and force of such proof as 
that if the file wrapper had then been before the court. In a 
case directly between the selfsame parties there had been an action 
at law involving the same patent, and this was pleaded as an es- 
toppel; but it was held by the suprême court that it must appear 
either upon the face of the record, or be shown by extrinsic évi- 
dence that the précise question raised was determined in the former 
suit, that the burden of proof is upon him who claims the estoppel to 
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show that this was so; and that, unless it was done, the case will 
be at large, and open to a new contention whenever any uncertainty 
as to this appears which is not removed by extrinsic évidence. Kus- 
sell T. Place, 94 U. S. 606; Lantem Co. t. Meyrose, 27 Fed. 213. 
Surely, if this be so as to the technical estoppel of a judgment be- 
tween the same parties, it is far more operative as a principle where 
the suit is between other parties, and there is no pretense of any tech- 
nical estoppel, as in this case. As was well remarked by counsel for 
the défendant, if this case, upon the record we hâve hère, should corne 
before the court of appeals itself, they certainly would not be bound 
by anything cpntained in the opinion of Mr. Circuit Judge Jackson 
as to the validity of this patent, or be compelled to extend its effect 
beyond the facts then exhibited; and this court, in a condition like 
this, is not more bound by such an interlocutory proceeding in that 
court than itself would be. 

It is not quite so clear that the other défense set up in the answer, 
of the alleged insufflcient description of the thing patented and the 
process by which it is made, might not hâve been made in the case 
before the circuit court of appeals. The défense is based mainly upon 
the words of the spécification and claims themselves, and does not so 
much dépend upon évidence extrinsic to the letters patent, though 
there is in the file wrapper very suggestive proof that in the contro- 
versy with the examiner, already mentioned, the patentée undertook 
with much more détail than is contained in the spécification to ex- 
plain the exact process by which his compound was to be made, which, 
in a patent like this, as we shall prêsently see, was a matter of great 
importance; and, in view of the limitations imposed upon the pat- 
entée by the examiner in the progress of the case through the patent 
office, it does seem a little astonishing that the spécification should 
hâve been allowed to assume the indeflnite form in which the de- 
scription of the process is given. The reading of the record in the 
patent office leaves the impression that it was not there understood 
that the patentée was entitled to the broad and gênerons construction 
given to the language of his claims by Mr. Circuit Judge Jackson; 
and when we come to examine that language in the light of its offi- 
ciai history in the patent office there is considérable force in the con- 
tention on the part of the défendant that this is substantially a new 
défense. At least it makes somewhat justifiable the claim of the 
défendant that it is new évidence introduced in favor of whatever 
défenses were made in the former adjudication. And certainly, in 
the light of that record, it is very doubtful whether the broad con- 
struction given to this patent by counsel for the patentée in his argu- 
ment can be sustained. It seems to me the argument made hère 
goes a bowshot beyond the opinion of Mr. Circuit Judge Jackson. 

There is another défense set up in the answer of the expiration of a 
prior Austrian patent, and still another that the patented article* of 
the plaintiff are not marked "Patented," but I do not know that on 
the proof we hâve hère I should feel authorized to regard thèse as 
sufflciently pertinent, or as taking the case out of the rule of précè- 
dent The other alleged new défenses are, for the time being at 
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least, more important; and it does seem to me that both in the plead- 
ings and the proof the défendant has presented an entirely différent 
case from that which was presented in the court of appeals. 

What has been said hère in référence to the former case in the court 
of appeals equally applies to it in the circuit court at Cincinnati, -when 
it was returned there from the court of amieals for further proceed- 
ings. Whatever additional proof was on file in that case, and, what- 
ever additional questions may hâve been projected into it, clearly 
it was not a straight-out litigation between the parties, resulting in 
a binding decree having the force of précèdent, either directly or by 
comity between the courta In form, to be sure, it is a final decree 
between the parties, but it was substantially a judgment by default. 
It may hâve been, without collusion, and without any understanding 
between the parties, a contested case up to the crucial time of the 
taking of the final decree, but the nonappearance of the défendant 
at that time to further contest it on the final hearing, and the fact 
that it was not so contested, makes it, substantially and in légal 
effect, so far as the question of the binding authority as a précèdent is 
concemed, almost an ex parte proceeding. It is well known to every 
lawyer who is familiar with ithe proceedings of courts, and particu- 
larly of courts of equity, that where, on the final hearing, the défend- 
ant stands mute, abandons the case, and gives it up, the plaintiff is 
allowed to write such decree as he may choose within the technical 
limitations of the prayer of the Mil. Any plaintiff, guided by skill- 
ful counsel, when such an opportunity oecurs, may rightfully write up 
his decree to suit himself within ail the possibilities of his opnor- 
■tunity ; and it is not at ail often, if ever, that the court will restrict 
him in this liberty of taking whatever may be taken by the bill ; and 
so it has seemed to me from the beginning to be idle to talk about 
such a decree being final and conclusive as a précèdent in a patent 
case, any more than it would be in any other case. 

What has been said about the prior case in our own circuit may be 
said with greater certainty and force in regard to the other prior 
cases of the Pasteur-Chamberland Filter Co. v. Funk, in the Northern 
district of Illinois, 52 Fed. 146, and of Société Anonyme du Filtre 
Chamberland-Pasteur Co. v. Egerton Pipe Co., in the Western dis- 
trict of Wisconsin (not reported). The one was an application for 
preliminary injunction and a consent decree, while the other was a 
final decree upon a pro confesso. Taking ail thèse cases together, I 
hâve not been able to resist a suspicion that the plaintiffs hâve 
avoided a square-out stand-up battle royal over this patent, such as 
seemingly is now offered to them, and that for some reason, whatever 
it may be, anything like a conclusive, or even persuasive, adjudica- 
tion has not yet taken place about it; and a reading of the brief of 
defendant's counsel in this case has convinced me that in such a 
contest it is not at ail certain that the patent can stand the ordeal. 
At least, it is a grave question of doubt whether it can be sustained 
in the broad form claimed for it in the argniment upon this motion, 
or whether it can be so extended as to comprehend the compound 
used in the construction of the filter found in possession of the de- 
fendant, and exhibited in this case. In the wide scope assumed for it 
84 F.— 52 



818 il,, . 84 FEDERAI EEPOETBR. , 

by plaintiffs' counsel It is.perhaps reasonaUy to Ije maintained that 
the defendant's compound is within the patent; but, if thé narrower 
construction suggested by the patent-office record as contained in the 
file wrapper is to be established, repeating the words of Mr. Circuit 
Judge Jackson in the case bef ore the circuit court of appeals, "it is 
extremely doubtful whether there has been any infringement," as 
we shall presently see. But, before going into that question, it is 
proper that I should refer to the elaborate citation of authorities upon 
the question of the binding force and effect of prier adjudications, 
and the cases that fall outside of that doctrine. The plaintiffs' coun- 
sel haye cited numerous authorities to the effect that, where there 
has been a prier adjudication in favor of a patent, a preliminary in- 
junctien is almost, as a matter of course, in every circuit; but the 
limitation on this rule which is insisted upon by the défendant is 
suggested in the leading case the plaintiffs cite of Brush Electric 
Ce. T. Accumulator Ce., 50 Fed. 833, where Judge Green remarks that : 

"The rule Is Well established that where, as the resuit of a contested contro- 
versy, letters patent hâve been sustained, preliminary injunctions will be 
granted î^gainst infringers as a matter of course by the court which has adjudged 
such letters patent valid, and as a matter of comity by the fédéral courts in 
other circuits." 

The limitation is found hère in the use of the words "contested con- 
troversy," which, in my judgment, the patent we hâve under review 
has never had as yet. 

One of the latest and most satisfactory statements of the law re- 
lating to preliminary injunctions is found in the case ef Palmer Pneu- 
matic Tire Oo. v. Newton Rubber Works, 73 Fed. 218, in which Judge . 
Goff States the law thus: 

"It must be conceded that the mère patent Itself is an unsatisfactory founda- 
tlon on which to base a preliminary Injunction, The rule is now well estab- 
lished that the patent alone does not create a suffleiently strong presumption 
as to its own yalidity as to justify a court in granting a preliminary injunction. 
It must be established either by prier adjudication, or a strong presumption of 
its validity must exist because'of continuons public acquiescence, or it must hâve 
successfully withstood an action by interférence in the patent office." 

For this he cites an abundant list of cases, the enumeration of which 
I do not deem it necessary new to repeat. 

I bave already disposed of the question of prier adjudication in 
this case, and as to the claim of public acquiescence, which is also 
made in the bill, it may be said that the very circumstance of thèse 
suits which hâve been relied upon as adjudications, and which were 
net adjudications only because they were adjusted by the parties 
without trial, shows that there has net been that almost uni versai 
acquiescence which the law requires. Besides, the infringement 
must be clear, and, if doubtful, mère alcquiescence wiU not support 
an injunction, as it should not, for there can be no injury if there 
be no infringement. It must be palpable. Drill Ce. v. Lobdell, 
Holmes, 450, Fed. Cas. Ne. 2,166. The proof does not advise us, but 
I understood counsel for the plaintif!: to say in argument that there 
hâve been other cases than those already mentioned, involving this 
patent. At ail events, I do net think it has been established by proof 
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hère that there lias been any such public acquiescence as will take the 
place of prior adjudicationa The following cases abundantly estab- 
lish the exceptions to tàe gênerai rule of the force of prior adjudi- 
cations either directly, as précédents, or indirectly, through comity : 

In Wells V. Gill, Fed. Cas. No. 17,394, 6 Fish. Pat. Cas. 89, Mr. 
Justice Strong déclares that ordinarily a verdict and judgment — 
speaking of final judgments — sustaining a patent are contrelling over 
the discrétion of the judge when he is asked to award a provisional 
injunction. They relieve him from the necessity of inquiring into 
the validity of the patent, and, if he is satisfled that there has been 
an infringement, an injunction may be said to be almost a matter of 
course. But in that case there was an appeal to the' suprême court 
pending, and he held that he should look into the whole record, to 
see what was the character of the errors assigned; and although, 
under such circumstances, the court does not sit as a court of errors, 
it should not grant an injunction unless satisfied that the plaintiff 
has a clear right which the défendant has infringed. 

In the case of Blake v. Kawson, Fed. Cas. No. 1,499, 6 Fish. Pat. Cas. 
74, and Holmes, 200, Judge Sheply had a patent before him which 
had been sustained by another judge in the same circuit and by the 
circuit justice sitting with him on a motion for a new trial, and also 
in another case by another judge in a différent circuit, and yet he 
ruled that: 

"If the answer sets forth and counsel contend that the facts and !aw applica- 
ble to the machines as eompared with the combination patented to the com- 
plainants were not properly presented to the judge who trled and deeided those 
cases, and also shows that some of the facts adduced and proved toy the défend- 
ant In support of some of the allégations now made by this défendant were not 
made and proved in either of the cases above named, he would carefuUy con- 
sider the testimony of the witnesses and the opinions of the experts in relation 
to the matter, wlthout regard to any prevlous action on the patent by any' 
court, as if it had never been tried or adjudJcated upon." 

In that case, upon such an investigation de novo, he sustained the 
action of the court in the previous cases; but, if it were proper, un- 
der such circumstances, to look into it at ail, of course it would be 
proper to décide it the other way, if the case justifled it. 

In the case of Kirby v. Manufacturing Co., Fed. Cas. No. 7,838, 6 
Fish. Pat. Cas. 156, and 10 Blatchf. 307, Judge Woodruff held that a 
previous décision of the suprême court between other parties involv- 
ing the same patent was not conclusive upon him, because the facts 
presented in the later case were not the same. He said that the dé- 
cision in the one case did not operate upon the défendants as an 
estoppel in the other, and that, while the décision of a question of law 
arising upon the same facts is an authority which a judge would not 
feel at liberty to disregard, and which he should bave no disposition 
to disregard, nevertheless in the case he had before him a very dif- 
férent one was shown upon its face, and the décision he was about 
to make was, therefore, not inconsistent with the other. 

In the case of Manufacturing Co. v. 'White, 1 Fed. 604, Judge 
Treat states the rule to be that there must be a final decree upholding 
the validity of the patent upon its merits to invoke the rule that in 
subséquent cases by précèdent or comity provisional injunctions will 
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issue without more ado, but it must be a fair contest, and a bona flde 
contest resulting in a décision that the patent is valid. He says: 

"I make the remark 'after a fair contest,' because sometimes it lias been sup- 
posed that a mère decree entered pro forma on the merits is sufBcient in itself 
to require ail other United States circuit courts to grant a provisional injunc- 
tion. Net so. We hâve held in this circuit that it must hâve been an honest, 
and not a coUuslve, matter." 

Again : 

"When one of thèse matters Is presented to the Judges of the circuit court, 
they are bound to see whether it is a consent or a coUusive decree, in order to 
fonn a basis on which the party obtaining it might go through the country levy- 
ing tribute." 

He then décides the case against the plaintifl: upon the ground that 
in that particular case there was no infringement shown. The affida- 
vits of the plaintiff showed that he was of the opinion that his patent 
had been infringed, but that was merely to assume the functions of 
the court, and swear to the case as he had averred it in his bill. He 
did not prove the spécifie facts necessary to show the infringement. 

In the case of Wilson v. Coon, 6 Fed. 611, 621, in speaking of the 
force of prior décisions in cases of reissue, Judge Blatchford remarks: 

"General observations by a judge or a court in deciding a case must â"iways be 
read in vIew of the facts of the case that was sub judice, and are not necessarily 
authoritative, ex vl termini, in another case, where the facts are not the same, 
although entitled to considération as are the views of a test wi'iter of expérience 
and réputé." 

In the case of Hayes v. Leton, 5 Ped. 521, Judge Benedict declined 
to be bound by a former adjudication in the same circuit, where the 
answer set up that that case was the resuit of a collusive agreement 
between the parties, saying, however, that he did not détermine the 
effect of the answer in this regard, but found the circumstances to 
be such that the final decree had no greater effect than as évidence 
of the acquiescence of the parties sued in that case in the validity 
of the patent. "For," says the learned judge, "that decree was be- 
cause of an undei-standing between the parties that contests should 
cease, and not because the court had examined the plaintifl's patents, 
and found them to be valid." He held, also, that the acquiescence 
which was evidenced by such consent was not sufficient to support an 
application for a prelipiinary injunction. 

In De Ver Warner v. Bassett, 7 Fed. 468, a consent decree was en- 
tered against the defend£uxts after a struggle for a preliminary in- 
junction, the grantiug of a temporary injunction, and a subséquent 
rehearing; and Judge Shipman held distinctly that such a proceeding 
as that was not an adjudication to support the application for pre- 
liminary injunction, and, speaking of the acquiescence of the public 
in the validity of the patent, he says: 

"But, in the absence of an adjudication, made after full Investigation of the 
art and a final hearing, I am very loath to grant an Injunction, because, al- 
thongli this patent may hâve been heretofore respected, out of the multitude 
of différent styles of corsets which hâve been worn It would be not unlikely 
that it should hereafter be ascertained that some manufactura had made and 
sold a style which anticipated the patented article." 
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In Worswick Manuf g Co. v. CSty of Kansas, 38 Fed. 239, Judge 
Philips, speaking of this rule of prior adjudications in a case where it 
was net between thé same parties, says that: 

"The broadest application that can possibly be claimed for this principle is 
that the décision of courts of co-ordinate jurisdiction upon the same subject- 
matter of controversy Is entltled to high respect as a précèdent, when the subsé- 
quent case présents substantially the same state of facts. The former case is 
not conclusive. After giving due weight to ail prior adjudications, the question 
of infriugement of a patent Is still to be determined In each particular case as 
It arises on the évidence adduced. * * * Where the facts In évidence are 
materially différent, a décision of the suprême court Itself sustaining a patent 
may not be foUowed In a suit between other parties. • * * A comparlson 
of the pleadings and évidence in the BufCalo Case [20 Fed. 126] wlth thèse In 
the pending case satlsfies us that the questions of fact as well as law to be con- 
sldered and determined hère are materially différent. The défense is not only 
plaeed on new and additional grounds, but new and Important facts hâve been 
developed and presented. The case, therefore, must stand on Its own merits." 

In Coburn v. Clark, 15 Fed. 804, Judge Treat adverts to the neces- 
eity of giving careful attention, upon an application for preliminary 
injunction, to the question of conflning the prior adjudications to 
those matters which were fairly decided, and says that: 

"Preliminary injunctlons are not to be granted, It may be destructively, to 
défendants merely beeause an Indeflnite décision has been made by some court 
whose views are not disclosed in its decree; and, on. the other hand, when plaln- 
tiff's rights hâve been fairly determined. should piracy be tolerated pendente 
Ute?" 

In the case of Foster v. Crossin, 23 Fed. 400, there is a discriminat- 
ing opinion by Judge Carpenter, in which he was considering the 
question whether a preliminary injunction should ever be granted 
where there is no prior adjudication in favor of the patent, and no 
satisfactory proof of acquiescence by the public, and he held that an 
injunction might be issued even in such a case. He says this: 

"Dndoubtedly, the production of the patent alone can In no case raise the 
presumption in favor of the patentée sufflcient to justify the order of a pre- 
liminary Injunction; and It is perhaps usuaUy true that the most satisfactory 
basis for findlng such a presumption will be in a judicial décision, or in long 
uninterrupted use. But I ,am not prepared to say that the presumption can 
arise in no other way. It is true that a rule will be found laid down in many 
cases in terms which, taken by themselves, are broad enough to support the con- 
tention of the respondents; but It Is also true that in many, if not mOst, of 
thèse cases, the rule is stated more broadly than Is necessary to the décision. 

And he proceeded to grant an injunction in the case of a récent 
patent, where there had been no previous adjudication, upon proof 
that was satisfactory to him, showing that there is still left in both 
directions ample freedom of judgment; and I think the gênerai resuit 
is that substantially each case must stand upon its own merits, except 
in the case of a final decree after a manifestly contested litigation, 
when that decree will be taken as suiHcient, in itself, for a preliminary 
injunction, if it appear that the facts were substantially the same, 
and no new issues hâve been made, and no new proof produced. The 
correctness of Judge Carpenter's décision in the above case is, how- 
ever, challenged in Dickerson v. Machine Co., 35 Fed. 143, in which 
Judge Lacombe quotes approvingly that: 
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"Under the uniform rnling of the courts of the United States for more than 
half a eentury, If there has been no décision on the patent by a United States 
court on tlie merits, the party Is drlven to show that his patent went into use 
undisputed, for a sufficient tlme to raise a prima facle case in his favor." 

The only relaxation of this rule pointed eut by the learned jiidge 
cornes when the validity of the patent has not been assailed, and the 
proof of infringement is clear, as one judge says, "beyond a reason- 
able doubt." 

In the case of Edison Electric Light Co. v. Beacon Vacuum Pump 
& Electrical Co., 54 Fed. 678, Judge Coït holds that: 

"The gênerai rule Is that, where the vaUdity of the patent has been sustained 
by prior adjudication, and especlally after a long, arduous, and expensive litiga- 
tion, the only question open on a motion for a preliminary injunction in a sub- 
séquent suit against another défendant is the question of infringement, the 
considération of other questions being postponed until final hearing." 

— ^For which he cites a great number of cases. He remarks f urther 
that: 

"The one exception to this gênerai rule seems to be where the new évidence 
is of such a conclusive character that, If it had been introdueed in the former 
case, it probably would hâve led to a différent conclusion. The burden is on the 
défendant to establish this, and every reasonable doubt must be resolved against 
him." 

— For which, also, he cites a large number of cases. 

Other cases cited by the plaintifïs in favor of the contention that 
we are bound by the prior adjudications hère presented are : Electric 
Manufg Co. v. Edison Electric Light Ce, 10 C. C. A. 106, 61 Fed. 834; 
American Bell Tel. Co. v. Western Tel. Const. Oo., 58 Fed. 410 ; Ameri- 
can Bell Tel. Co. v. Brown Téléphone & Telegraph Co., Id. 409 ; Nor- 
ton V. Can Co., 57 Fed. 929; Téléphone Co. v. Cushman, Id. 842; 
Edison Electric Light Co. v. Mt. Morris Electric Light Co., Id. 642; 
Spindle Co. v. Turner, 55 Fed. 979; Consolidated Electrical Storage 
Co. V. Accumulator Co., 5 C. C. A. 202, 55 Fed. 485. 

The défendant also cites numerous other cases in favor of Ms con- 
tention that it is only final adjudications in contested cases that 
hâve any conclusive force: Consolidated RoUer-Mill Co. v. George T. 
Smith Middlings Purifier Co., 40 Fed. 305; Parker v. Braut, Fed. Cas. 
No. 10,727, 1 Fish. Pat. Cas. 58, where it is said that, if the new évi- 
dence has been overlooked, the case is open; Machine Co. v. Hed- 
den, 29 Fed. .147, where Judge Wales quotes approvingly from Judge 
Blatchford in Page v. Telegraph Co., 2 Fed. 330, this comprehensive 
language: 

"It Is well settled that, even after the validity of the patent has been es- 
tablished in a suit, and notwithstanding the presumption thereby raised that 
the patent is valid, it may always be shovvn in another suit on the patent against 
another défendant, and even In answer to an application for preliminary injunc- 
tion In such suit, that the right claimed by the plaictifC in the new suit was not, 
either as to its nature or its extent, fairly In controversy in the former suit, 
or that the material faets were not known or considered when the former suit 
was tried, or that tliere are relevant matters v^hich were not adjudicated in the 
former suit," — citing Pavement Co. v. City of Elizabeth, Fed. Cas. No. 312, 4 
Fish. Pat. Cas. 189. 

Defendant's counsel also cites in his brief Consolidated Safetv- 
Valve Co. v. Ashton Valve Co., 26 Fed. 319, where Judge Coït boldly 
declared that a décision of the suprême court of the United States is 
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not eufflcient to control if there be a doubt about the effect of that 
décision, at least not until a final hearing, when, upon a full lavesti- 
gation of the facts, it could be seen whether or not the pending case 
was comprehended within the ruiing of the suprême court in the 
prior case; and that on an application for preliminary injunction it 
was open to the court to postpone the détermination of the force and 
effect of the prior adjudication until there had been a full investiga- 
tion. He also cites Tyler v. Hyde, 2 Blatchf. 308, Fed. Cas. No. 14,- 
309; Cary v. Bed Co., 27 Fed. 299; Edgarton t. Manufacturing Co., 
9 Fed. 450; Spring v. Sewing-Mach. Co,, Id. 505. 

In ail thèse citations on both sides there is a notable absence of 
any décision by the suprême court of the United States, and only a few 
are cited from the recently established circuit courts of appeal upon 
this question, which fact seems to me to be worthy of passing re- 
mark. Hence it is difficult to find any settled rule of judgment in 
the courts. The best opinion I can form from thèse authorities is 
that the courts everywhere recognize as quite conclusive a final ad- 
judication that has been the product of an eamest, honest, and ef- 
fective litigation,free from any suspicion of having been procured by 
arrangement betvifeen the parties or négligent abandonment by the 
défendant; but ail other adjudications at most are persuasive only, 
and it is open to the court in the pending case to re-examine the 
question de novo. And, even who:'e there has been a final decree 
without suspicion of collusion, if iiie new litigation présents a new 
attack upon the patent, or new évidence of importance entitled to con- 
sidération as presenting a really new issue, and not a mère pretense 
of one, to regain a footing in the courts, the pending case is still open, 
and not concluded by the old litigation about the patent. The pat- 
entée is entitled to stability of décision, and to be free from vexatious 
litigation, or the grant of invention is of little value to Mm; yet 
lie can claim this only when the patent has stood the test of genuine 
litigation, and thorough judicial scrutiny in ail its parts. And there 
is a dilïerence in the effect of the old decree where the new case is 
between the same parties and where they are différent, for one not a 
party to the old suit cannot be bound by any neglect in that suit to 
présent ail issues and ail available proof to sustain them. 

We corne now to the question of infringement. Upon the proof 
before us, consisting of ex parte affidavits, the fact of infringement 
does not seem to be established by convincing évidence of even a pre- 
ponderating character, to say nothing of the rule of reasonable doubt 
suggested in some of the cases. I note that it is frequently said in 
the cases, as by Judge Ti'eat in Coburn v. Clark, supra, that it is 
always unadvisable on a preliminary motion to express an opinion 
concerning the merits of the controversy to be detennined at the final 
hearing. But a good deal dépends hère upon the essence of the thing 
patented. Some of the things are so simple that the affidavits, as 
applied to the issues, will be suflSciently convincing; but where the 
patent is for complicated processes that involve obscure and hidden 
laws of mechanical or chemical action, mère affidavits and ex parte 
opinions of experts are not so forcible in the considération of the 
question of a preliminary injunction. In a case involving photo- 
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graphie films made according to the formula of a patent, Judge Coxe 
said that: 

"Thls important question ought not to be determfned on affidavlts. The prés- 
ent aspect may tie clianged when the ex parte opinions of the afflants hâve 
passed through the alembie of a trial, and hâve thus been distilled and purified. 
Many théories now advanced may not be able to stand the test of cross-ex- 
amination. It is suffieient that the question of infringement should not be de- 
termined upon affldavits in a case where no serious injury will be done by 
postponing the décision until the final hearing." Celluloïd Manuf g Co. v. East- 
man Dry Plate Film Ce, 42 Fed. 159,— citing many cases not necessary to be 
repeated hère. 

AIso, in Carey v. Miller, 34 Fed. 392, where the patent had been 
several times before the courts, and had been sustained to the extent 
of coTering a process "when the springs are kept below red heat," 
Judge Lacombe said: 

"It may be that the patent Is sufflciently broad to cover any degree of heat 
whatever, but that has not been as yet held by the courts which hâve had it 
under considération, and therefore upon application for preliminary injunction 
the patent will be presumed vahd only to the extent expressly covered by the 
décisions referred to. Upon the case as It now stands the weight of évidence 
Indicates that the défendants, in the process used by thein, heat the springs 
above this limit. It may be that the défendants' atfidavits are disingenuous, 
and that when the later détails of their process, now so brlefly described, shall 
be set forth, it will appear that they do infringe the patent, even when given 
the limited construction which would confine it to heating not above red heat. 
This motion,, however, can only be decided upon the papers before the court, 
and giving due weight to the swom statements presented by both sides." 

— ^And he denied the motion, with leave to renew it if the plaintiffs 
should thereafter produce any further évidence that the process was 
within the narrow construction of the claim that was admitted. 

Again, in Dickerson v. Machine Co., 35 Fed. 143, Judge Lacombe 
draws pointed attention to the distinction between a case where a 
broad construction of the claims to the patent would comprehend the 
disputed contrivance or article of the défendant and one in which a 
narrower construction of those claims would exclude it. In such a 
condition it necessarily requirea that the court hearing the applica- 
tion for a preliminary injunction shall décide which is the correct 
construction of the patent ; and, if that be seriously and f ormidably 
disputed, as it is in this case, it seems to me that the preliminary in- 
junction should be refused, unless there is a suffieient judicial support 
upon plenary hearing for the broader construction demanded ; or at 
least a court will not be inclined, upon ex parte afiidavits used at the 
preliminary hearing, to décide upon the proper construction of the pat- 
ent in a doubtful case, unless it shall appear that irréparable injury 
will resuit to the plaintiff, and then it might be that the court would 
grant an injunction upon terms which would protect the défendant. 

This case seems to me to be one beset with doubt and difflculty 
upon the questions relating to both the construction of the words of 
the patent and the essential éléments of the compound alleged to be 
an infringement of the plaintiffs' patent by the défendant. The 
affldavits filed are exceedingly unsatisf actory and inconclusive. That 
of Miles, the manager of the plaintiff company, is nothing more than 
the expression of his opinion that there has been an infringement. 
And, as remarked by Judge Treat in one of the cases just cited, this 
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is only a réitération of the averments of the bill in that regard. In- 
cidentally, in his affidavit, he fuUy explains the reason for this pe- 
culiarity. He says: 

"The location and détection of infringing devices under this patent bas been 
extremely difflcult from the fact that it Is désirable, if not essential, in order 
to détermine the exact compound, to obtain this compound before it bas been 
burned or balsed; and as the compound can be made In any pottery, and with 
the aid of machinery such as is generally used in a pottery, it is possible for 
almost any potter to enter into the manufacture of infringing devices," etc. 

Again: 

"It is difflcult for the complainants to fumlsh the proofs usually required In 
Infrlngement cases when the infringement is earrled on secretly." 

Further, he says that his agent, Hofifman, "was unable to secure 
any of the compound in a state which would enable us to make a 
mechanical séparation, which would enable us to détermine the exact 
proportions of the granular and plastic materials used, which élé- 
ments are absolutely necessary, as has been repeatedly demon- 
strated." Now, this may be unfortunate for the plaintiff company, 
but the courts cannot, upon such an application as this, take that dif- 
ficuLty into considération, and, because of it, grant a preliminary in- 
junction, without satisfactory proof. Mr. Miles, further along in his 
affldavit, says that his expérience in the matter leads him "to believe 
that it is impossible to make such a tube for a flltering médium with- 
out infringing this patent, and I hâve not the slightest hesitancy in 
saying that I believe fully that this tube is an infringement," This, 
undoubtedly, is his own opinion, but it is not proof of the facts which 
are required to enable us to détermine whether there has been any 
infringement of this patent. The affidavits of the experts Dickore 
and Wesener are quite as unsatisfactory. They seem to hâve ana- 
lyzed a pièce of the filter exhibited as the defendant's infringement, 
and a bit of unburned compound which the plaintiffs' détective, 
Hofifman, furnished from the Tififln pottery. But, laying aside the 
equivocal character of this material that was analyzed in its relation 
to the défendant, the testimony of the experts falls fàr short of any 
conclusive proof that the compound found in the exhibit is an in- 
fringement of the plaintiffs' patent. Dr. Dickore says: 

"I am of the opinion that there is strong reason to believe that the sample, 
>ro. 2, analyzed by me, contalns the invention set forth in the said patent. Of 
course, it is not possible to tell by a chemlcal analysis the exact proportion of 
the amorphous or plastic materials and the granular or crystalline materials, 
Inasmuch as it is the physical qualifies which détermine the cliaracter of porosi- 
ty, and therefore a physical or mechanical séparation is essential to détermine 
this accurately." 

This explains the reason for the want of satisfactory proof, when 
you to turn to Hoffman's affldavit, and see the difflculties which hâve 
surrounded the plaintiffs in being unable to procure and establish as 
certain a sample of the unburned compound out of which the defend- 
ant's alleged infringing contrivance is made. This kind of proof will 
not do on an application for preliminary injunction. It does not 
make certain, or even probable, in such processes as we hâve under 
review, the fact of infringement. Prof. Wesener's afiSdavit is equally 
inconclusive. He says: 
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"The bumed sample referred to shows it to be extremely porous, and indlcates 
that It has been bumed at substantially the température nained in the patent, 
and I hâve no doubt that the same would answer for filtering in substantially 
the same manner as the compounû set forth in the said patent." 

This evidently is only guesswork aa to the température, and it is to 
be noted hère that one has only to fairly consider the spécifications 
and claims of this patent to see from the face of it that the fact that 
the def endant's filter will do precisely what the Pasteur filter will do 
in the way of arresting disease germs, or any other microbes, is not at 
ail any évidence of infringement; and, when we read its words in 
thç light of the records of the patent ofdce, the conclusion is irré- 
sistible that the plaintiffs cannot claim this capacity as a test of their 
patent, and must be conflned to a showing that the alleged inf ringing 
filter arrests thèse germs by the use of a compound the substance of 
which is the same as that described in the patent, both as to elemental 
constituents and the treatment used in the process of its manu- 
facture. And, if équivalents be relied on, they must be of constitu- 
ent éléments and procésses, and not of mère functions or results. If 
any manufacturer can produce a filter that will do what the Pasteur 
filter does without the use of the same constituent éléments cpn- 
tained in the description of the patent, and put together by the same 
process that is described in the patent; or if, by the use of the same 
constituent éléments, put together in an entirely différent way, he 
can produce the same results, it seems to me there would be no in- 
fringement. Of course, this is sald with due regard to the use of 
what may be, in the light of the history of this patent in the patent 
oflSce, regarded as équivalents covered by the patent. But is it not 
plain to see that in this kind of a complicated issue the court can 
come to no satisfactory conclusion on the question of infringement 
until there has been a most complète and thorough investigation of 
the facts upon the final hearing? And this delay, I conclude, is ail 
the more available to us in this case without a preliminary injunction, 
because, confessedly, the Mil is aimed more at a threatened infringe- 
ment than at any large or extensive présent dealings by the défend- 
ant in the alleged infringement îtself ; and the circumstances of the 
défendant disclosed by the proof indicate that he cannot, pending the 
hearing, do any very serions injury to the plaintiffs. It is alleged 
that he is insolvent, and without capital, and he himself says that his 
opérations in the manufacture of this class of filters hâve been more 
in the way of expérimentation than otherwise. But, however this 
may be, it does not seem to me to be a case for preliminary injunction 
upon the plaintiffs' own proof of the injury that is threatened, or of 
the infringement that is claimed or feared by them. 

The defendant's affldavit dénies almost seriatim the aflidavits of 
Miles and Hoffman, — the latter the détective agent of the plaintiffs, — 
and it appears by the afftdavita that there was quite a game of 
shrewdness going on between this détective and the défendant. The 
détective was trying furtively to get proof from the défendant, and 
the défendant says that, discovering this, he imposed on the détective 
by furnishing him with a character of filter that was the rejected 
product of one of his experiments, and does not at ail represent any- 
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thing that he is using or sellinp- : and, as to the sample of the unhaked 
material which this détective Tarnished the plaintiffs' experts, it is 
plain that he obtained it under circumstances that would not be bind- 
ing on the défendant as any admission of its identity, and it may or 
raay not be the substance that is used by the défendant. There is 
uo certainty of it, and only suspicion that it may be the same used in 
the exhibit. 

The défendant asserts ignorance of the chemical and mechanical 
nature of the filters which hâve been manufactured for him, and 
states his information and belief that they are not the same as that 
substance described in the patent. Somewhat amusingly, he ex- 
hibits and calls attention to a circular of the plaintiffs, in which they 
say that the mat|îrial they use is imported by them from France. 
This is what they say in the circular: 

"We Import the flltering médium directly from France, where alone the ma- 
terial is found of which It is made. We construct the filters entirely in our own 
factory, according to our improved methods, which are covered by letters pat- 
ent. The material that is employed In their construction is the best that Is 
known for the purpose, and we carefuUy test every filter before it leaves our 
factory." 

The défendant suggests in his affidavit and argument that, if this 
be true, the American materials of which his filters are made cannot 
be an infringement of the plaintiffs' patent; or, at least, that it will 
not be held so to be in favor of their application for a preliminary 
injunction until they show that since the circular was issued it bas 
been discovered that the materials which they thought could be found 
only in France could be found also in Ohio. 

The affldavit of Albert Brewer, who is the manager of the Tififin 
manufactory, where the defendant's fllters are made, is somewhat 
more satisfactory. He swears positively from his expérience as a 
manufacturer of ail kinds of pottery that he had no knowledge and 
no information as to the processes described in the plaintiffs' patent, 
and that there was no attempt on his part to sélect the same com- 
pounds, or to foUow the same processes. In the matter of heating, 
he says that the defendant's tube is much less porous than the plain- 
tiffs' tube, and is burned at a much higher degree of beat, say from 
2,500 to 3,000 degrees Fahrenheit. This brings the case quite closely 
within the ruling made by Judge Lacombe in the case of Carey v. 
Miller, 34 Fed. 392, where he had under considération a patent for 
tempering coiled springs, and the process set forth in the patent was 
that the springs were to be subjected to a degree of beat which is 
about 600 degrees, more or less. He refused the preliminary injunc- 
tion because it was claimed and shown by the défendants that it was 
probably true that they heated their springs above this limit. The 
baking heat described in the plaintiffs' patent hère is from 1,850 to 
2,400 degrees Fahrenheit, a very wide margin, by the way, for ac- 
curacy, in a patent like this; and the affldavit of Brewer says that 
the defendant's tubes are subjected to a heat from 2,500 to 3,000 de- 
gi*ees Fahrenheit, an equally wide margin for accuracy of informa- 
tion. We cannot say hère any more than Judge Lacombe could say, on 
this application for preliminary injunction, whether or not this article 
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of the defendant's is an infringement, under such circumstances as 
thèse. It is quite true tliat this afHdavit of Brewer's is somewhat 
disingeuuous in its refusai to disclose the précise character of the 
compound lie uses for tiie défendant, and the exact processes by which 
it is completed in the factory. He offers, in connection with his re- 
fusai, to disclose it confidentially to a commissioner of the court, but 
this scarcely will relieve the fact that he does refuse to disclose it, 
claiming it as a trade secret of his own. But I am not prepared to 
say that, if we give the most comprehensive effect to this refusai, 
the défendant is bound by it ; nor am I quite prepared to say that on 
a défense like this of his manufacturer he is bound to make such a 
disclosure in an affidavit. If the plaintiffs need the proof in aid 
of their bill, they hâve the remedy of a bill of discovery, or of an 
examination of witnesses, and, in the absence of a résort to some such 
remedy for obtaining proof, it may be that the refusai to disclose is 
not reprehensible. The défendant is under no obligation to aid the 
plaintiffs in the procurement of their proof, and this is only another 
illustration of a necessity for waiting, in a case like this, until the 
final hearing, before issuing any process of injunction. 

I do not deem it necessary to go into any considération of, or to 
express any opinion upon, the validity of this patent. I may be per- 
mitted to say, howeTer, that it seems to me that there is much force 
in the contention of the defendant's counsel that the plaintiffs can- 
not, on this application, claim any considération for what may be 
called the hygienic qualities of this Pasteur filter. It may be a use- 
fui discovery that filters may be made of sufficient compactness to 
arrest and detain the smallest microscopic germs that are found in 
liquids, and that it is désirable to remove them whenever they are 
deleterious to human health; but is such a discovery patentable 
if the filter that is used is obtained by a process of production that is 
as old as the oldest civilization itself? I do not undertake now to 
answer this question, but only to say that the argument of defendant's 
counsel is so cogent upon that subject, and his quotations from the 
books of science and art, like Ures, Dict. tit. "Clay," Encyclopaedia 
Britannica, tit. "Pottery," Zell's Encyclopaedia, tit. "Cooler," Knight's 
Am. Mech. Dict. tits. "Alcarraza," "Crucible," and "Seggar," and his 
citations from the patent adjudications, are so apt, that my own mind 
is left in a state of serions doubt whether or not this patent can hâve 
any aid whatever from the fact that its filter is put to so important 
and beneficent a use as that which has been suggested. 

It was said in Corning v. Burden, 15 How. 252, 268, that "it is 
for the discovery or invention of some practical method or means of 
producing a bénéficiai resuit or effect that a patent is granted, and 
not for the resuit or effect itself" ; or, as counsel puts it, "a f unction 
is not an invention, and is never patentable." This is for the prés- 
ent, upon this application for a preliminary injunction, quite a suffi- 
cient answer to the ostentatious display in the bill and affidavits of 
the great benefit of the Pasteur System of filtering out the germs of 
diseaae from the liquids we use for food or drink. If it be the ap- 
plication of an old thing to a new use, it certainly is not patentable; 
and, as we are unable to say upon the proof whether it is any thing 
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more tban this, we ought not to interfère with thé défendant as an 
infringer until there is more satisfactory évidence upon the whole 
subject. 

The défendant further contends that it is only a différence in de- 
gree between the meshes of the filter and the flour or meal sieye or the 
common strainers for liquida in domestic use, and that this Pasteur 
filter is based upon the well-known fact that bodies to be arrested can 
be intercepted by meshes which are smaller than themselves; that 
the élimination of microscopic bacteria is nothing more than the old 
process of eliminating tadpoles, water bugs, and wrigglers; that the 
opération is not patentable unless some new process is invented for 
the purpoee; that this patent must be conflned to the peculiar and 
particular compound itself ; and that the invention in this case con- 
sists, if there be any, of a compound that is identifled solely by its 
designated constituents, their given proportions, and the expressed 
manner of their compounding. This seems to me to be a formidable 
attack upon the patent, and that it is not impossible that it may 
resuit, if not in its overthrow, at least in limiting it to very much 
narrower beneflts of protection than those indicated by the conten- 
tion and the argument of the plaintiffs. As stated by Judge Jack- 
son «n another occasion in the court of appeals, to the naked eye this 
exhibit of the défendant seems quite like, if not identical with, the 
filter of the plaintiffs; and, if the patent is to reçoive the broad con- 
struction he seemed to approve in considering the application for a 
preliminary injunction then pending in another case, it may be that 
this défendant will be found to hâve infringed the plaintiffs' patent, 
but, until it is settled by a more thorough investigation of the facts 
that the patent is to receive that broad construction, a preliminary in- 
junction should not issue. Application denied. 



PALMEE v. CURNBN et al. 

(ClrcTilt Court, S. D. New York. January 10, 1898.) 

Patbnts— Anticipation— Infrikgbment—Hammocks. 

The Palmer patent, Ho. 272,311, for improvements In hammocks, was 
anticipated by various prier patents as to claims 4 and S, which relate, re- 
spectively, to the construction of the suspension cords and the spreader, If 
thèse claims are to be broadly construed; and, if they are valid for the 
spécifie detices covered, hdd, that they are not infringed. 

This was a suit in equity by Isaac E. Palmer against Cornélius C. 
Curnen and Edmund Steiner for alleged infringement of a patent for 
improvements in hammocks. 

Edwin H. Brown, for complainant. 

Benedict & Morsell and Henry M. Brigham, for défendants. 

TOWNSEND, District Judge. This is a suit for an injunction and 
accounting by reason of the alleged infringement of patent No. 272,311, 
granted Pebruary 13, 1883, to I. • E. Palmer, for hammocks. The 
claims alleged to be infringed are the fourth and the eighth, which are 
as foUows: 
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"(4) The comblnatlon, wlth a hammock, a stretcher bar, arrangea beyond the 
end thereof, and a suspension stlrrup or device of suspension corda converging 
from the hammock toward the stretcher, and attached to the stretcher at two 
or more points, and suspension cords converging from the stretcher toward the 
stlrrup or suspension device, and attached to said device, substantiaily as de- 
scribed." 

"(8) The spreader, D, provlded with heads, t, substantiaily as and for the 
purpose described." 




The défenses are lack of patentable novelty, and déniai of infringe- 
ment. 

Complainant admits that the spécial construction of défendants' 
stretcher £ind stirrup is not embodied in complainant's exMbit "Infrin- 
ging Hammock." The question at issue, therefore, is conflned to the 
construction of the suspension cords and the spreader. Travers pat- 
ent, No. 221,754, shows a hammock suspended by cords attached at 
numerous points across the ends thereof, the suspension cords being 
conflned at any désirable number of points to a stretcher bar located 
outside of and beyond the ends of the hammock, and convergmg to a 
stirrup or suspension device. If the suspension cords of the Travers 
hammock be so shifted as to pass them through or attach them to the 
stretcher in groupa of two or more, it embodles the construction cov- 
ered by said fourth claim, independent of the spécifie devices therein. 
The patent in suit is practically for two Travers hammocks. The 
Craft patent. No. 142,327, and Hicks hammocks, Nos. 1, 2, and 3, sbow 
a stretcher, suspension cords, and suspension device. Patent No. 
271,510, granted to complainant herein in 1883, includes ail that is em- 
braced in said fourth claim, when construed broadly. Under a broad 
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construction of a spreader,T— L e. a stick or rod having ends sufflciently 
blunt to prevent the ends from sticking ttirough. the pockets, — the 
spreader device is anticipated by the Forbusch patent, No. 33,678; 
Woods patent, No. 68,927; Leycester patent, No. 209,275, which bas a 
spreader the ends of which are held by eyelets, like that of défend- 
ants; Travers patent, No. 221,754; Palmer patent, No. 270,836; and 
in the Wells patent, No. 261,790. The spreader of the Forbusch pat- 
ent, No. 38,679, specifically meets the construction of the elghth daim 
of the patent in suit, and adapts the spreader for the same use as that 
of the spreader of the patent in suit. AIso défendants' exhibit Vendt 
hammock of 1878 shows a construction precisely like that of défend- 
ants' spreader, and eyelets for holding its ends; the only différence 
being that défendants' spreader is of wire, while that of the Vendt 
hammock is an ordinary stick of wood. 

It is difQcuIt to conceive of patentable Invention in a mère spreader 
at the date of the patent in suit, in view of the great variety and ex- 
tensive use thereof , in the ordinary swing boards, in laths with furcated 
ends, and curved sticks with hooks at intervais for holding the suspen- 
sion cords of the ordinary hemp hammock either singly or in groups, 
to suit the fancy pf the occupant. It is clear, however, that the mère 
bending over of the ends of a wire to prevent its punching through the 
fabric would not involve invention. Furthermore, the spreader found 
in défendants' hammock does not bave the spécifie construction of the 
spreader shown and described in complainant's hammock, and does not 
infringe the said eighth claim, inasmuch as it does not hâve any eye 
or loop at the end, bent at a right angle to the axis of the spreader. 
Défendants' spreader is provided with hooks at the end, adapted to 
take into eyelets, and thus hold the hammock extended, which con- 
struction is intended not to bear against the fabric, which would, if in 
contact therewith, push through and destroy the fabric by constant 
mbbing and wearing. 

The only évidence favorable to complainant's device is its popularity. 
This rests on two features, — "triangular suspension," so called, and 
adaptability for use by two persons at the same time. This triangular 
suspension, whereby the strain is referred from the two ends of the 
stretcher to a single point of support, is old in the gênerai field of prac- 
tical arts. The experiments at the hearing satisfled me that it was 
not of any practical value to prevent the uptilting of the hammock. As 
is stated by défendants' expert Knight, the "uptilting of thèse ham- 
mocks dépends wholly npon the tension under which the haramocks 
are strung up, and the distance laterally from a right Une through the 
points of suspension, at which the person or weight is applied." But 
it looks as though it were steadier, and the public pref er it for that rea- 
son. That the devices in suit are practically désirable in hammocks 
built for two persons, is immaterial upon thie question of patentable 
novelty, for it is merely the aggregation of two hammocks of the prior 
art. If the patent in suit can be sustained for the spécifie devices 
covered by the claims in suit, the défendants do not infringe. 
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THH ASSER W. PABKER. 

OUBTIN V. THE ASHBR W. PARKER. 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 4. 

1. Maritime Liens— Wàiver—Lachks. 

A furnlsher of supplies, who, for about a year and a half after the ves- 
sel has been sold, takes no eteps to enforce hls lien or ascertain her own- 
ershlp, and then, on learning of the sale, walts about six months longer 
before flling hls libel, though the vessel was continuously within the ju- 
risdietlon, thereby loses his lien; the purchaser having in the meantime 
paid the deferred purchase money notes, In ignorance of the existence of 
the claim. 

S. Same — State Statdtks— Défenses. 

A lien for supplies glven by state statute, when enforced In a court of 
admlralty, Is subject to ail défenses recognized by sueh courts as merlto- 
rlous, Including that of lâches. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel in rem by John Curtin against the schooner 
Asher W. Parker to enforce an alleged lien for supplies. The dis- 
trict court dismissed the libel on the ground that libelant had lost 
his lien by lâches, and the latter has appealed. 

J. A. Hyland, for appellant. 
Thos. Alexander, Jr., for appellee. 

Before WALLACE, LACK)MBE, and SHIPHAN, Circuit Judges. 

PER CUEIAM. We agrée with the court below that the lâches 
of the libelant were such as should defeat his suit. The supplies 
were furnished to the schooner August 5, 1893, at which time one 
Olayton was her owner. In November, 1893, Clayton sold her to 
Kemp, the présent owner, representing that there were no liens 
upon her. The certiflcate of enrollment, showing Kemp to be 
the owner, was duly entered at that time with the collecter of the 
port at which the supplies were furnished. Prier to the spring of 
1894, Kemp had paid the full purchase priée of the vessel. The 
libelant had known Clayton for many years ; having sold him sup- 
plies previously for this vessel and another vessel. He seems to 
hâve ascertained in the spring of 1895 that Clayton had devested 
himself of his property and become irresponsible, and it was not 
until after this time that he took any active measures to communi- 
cate with Kemp ând assert his rights. The libel to enforce the 
lien was flled in December, 1895. The vessel had always been 
within the jurisdiction since Kemp had become her owner, and 
could hâve been arrested at any time. If the libelant had used 
any real diligence, Kemp would hâve been apprised of the claim 
seasonably, and possibly could hâve indemnifled himself from Clîiy- 
ton. The state statute giving a lien upon vessels for supplies fur- 
nished within the state, when enforced in a court of equity, mus't 
be enforced conformably with the principles of such courts, and 
subject to ail défenses which such courts recognize as meritorious. 
The decree is afftrmed, with costs. 
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HUGHES V. GEBEN et al. 
(Circuit Oonrt of Appeals, Elghth Circuit. January 31, 1898.) 

No. 914. 

1. Statk and Fédéral Coubis— Dismissal op Statb-Coubt Suit— Subséquent 

Sdit in Fédéral Court. 

That a plaintifif first commenced hls action in a state court, and procured 
its dismlssal (leaving him free, under the local statute, to institute It anew), 
la not a bar to a suit, seeking the same relief, subsequently brought by him 
In the fédéral court of the same state, involving matter over which that 
court has primary and original jurisdictlon. 75 Fed. 691, reversed. 

2. Same— Concurrent Suits — Suspension op Procebdings in Second Suit, 

Whlle, as between two suits for the same relief in the enforcement of a 
lien on spécifie property, or similar purposes,— one in the state and the other 
In the fédéral court,— the one in which process is first issued and served 
must be allowed to proceed without interférence from the other, the practice 
Is not to dismlss, but to suspend action in the second suit until the first is 
tried and determlned. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

W. J. Roberts (Félix T. Hughes and H. R. Hughes, on brief), for ap- 
pellant. 

T. A. Green, for appellees. 

Before SANBOEN and THAYEE, Circuit Judges, and EINEE, 
District Judge. 

EINEE, District Judge. This was a suit brought by Félix T. 
Hughes, the appellant, against Thomas A. Green, Edward B. Green, 
Thomas A, Green, Jr., Charles H. Green, and Amos V. Green, the ap- 
pellees, in the circuit court of the United States for the district of 
Colorado, for an accounting, and to foreclose a mortgage on certain 
mining proj^rty located in Pitkin county, Colo. It is averred in the 
biU that the mortgage in controversy was executed by the défendant 
Thomas A. Green, and given to secure the payment of one certain 
promissory note for the sum of f3,925, and three certain assignments 
of an interest in a contract for attorney's fées, dated as foUows: One 
for $10,000, dated March 31, 1893; one for $10,000, dated November 
20, 1893; and the other for H,500, bearing even date with the mort- 
gage, viz. October 9, 1894. For the purpose of disposing of the ques- 
tion before the court upon this appeal, it is unnecessary to state the 
averments of tfte bill more at length. The record shows that on the 
12th day of July, 1895, Félix T. Hughes, the plaintiff, brought a suit 
in the district court of Pitkin county against the défendant Thomas 
A. Green to foreclose this mortgage; that on August 15, 1893, he 
brought a suit in the circuit court of the United States for the district 
of Colorado against the same défendant, and asking the same relief; 
that on the 16th day of May, 1896, the défendant Green iiled a motion 
in that case to dismiss it for the reason that a suit was then pending in 
the state court, brought by the same plaintiff against the same défend- 
ant, and concerning the same property mentioned and described in the 
biU therein. The circuit court sustained the motion to dismiss. 
84 F.— 53 
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Thereafter, on May 29, 1896, and before the same had been set down 
for hearing, the plaintiff dismissed his suit in the district court of Pit- 
kin county, the order proYiding that the dismissal should be without 
préjudice to the plaintiff's rights, and at his cost. June 16, 1896, the 
défendant Green presented a motion in the district court of Pitkin 
county to set aside the order dismissing the plaintiff's suit, wMch mo- 
tion the court overruled, and the défendant thereupon took an appeal 
to the court of appeals of the state of Colorado. On the 29th day of 
June, 1896, the plaintiff flled his bill in the circuit court in the présent 
suit. As filed originally, the suit was against Thomas A. Green alone, 
but by subséquent amendment the other défendants were made parties. 
July 15, 1896, the défendant Thomas A. Green filed a motion to dis- 
miss the suit, for the reasons stated in his motion to dismiss the former 
suit, alleging in his motion that the suit in the state court was still 
pending upon his appeal from the order of that court denying his appli- 
cation to set aside the order dismissing plaintiff's case. On the 29th 
day of July, 1896, the circuit court sustained the motion to dismiss, 
and dismissed the bill at plaintiff's cost, and it is from this order dis- 
missing the bill that the présent appeal is taken. 

The sole question presented by this record is whether the proceeding 
had in the state court was a bar to or abated the plaintiff's right to 
bring his bill asking for the same relief in the fédéral court. The law 
of Colorado upon the subject of the dismissal of actions is as follows: 

"See. 166. An action may be dismissed or a judgment oî nonsuit entered, in 
the foUo'Wlng cases: First. By the plaintiff hlmself, at any tlme before trial, 
upon the payment of costs, if a counter-clalm bas not been made. If a pro- 
vlslonal or ancUlary remedy bas been allowed, the undertaking shall thereupon 
be delivered by the clerk to the défendant, who may hâve his action thereon. 
Second. By elther party, upon the wrltten consent of the other. Third. By 
the court, when the plaintiff falls to appear on the trial, and the défendant ap- 
pears and asks for the dismissal. Fourth. By the court, when uxK>n trial, and 
before the final submission of the case, the plaintiff abandons It. Flfth. By 
the court, upon motion of the défendant, when upon the trial, the plaintiff falls 
to prove sufflelent case for the Jury. The dismissal mentloned in the flrst two 
subdivisions shall be made by an entry in the clerk's reglster. Judgment may 
thereupon be entered accordingly. 

"Sec. 167. In every case, other than those mentloned in the last section, the 
Judgments shall be rendered upon the merits." Sess. Laws 1887, p. 149. 

Clearly, under this statute, the dismissal of an action by the court on 
motion of the plaintiff is not an adjudication upon the merits, which 
can be pleaded in bar of a subséquent proceeding invoMng the same 
subject-matter in the same, or any other, court. The cases holding 
that under the provisions of the fédéral removal aets st plaintiff , who, 
having instituted his suit in a state court, has been subjected to a cross 
action, or by amendment of his opponent's answer has become a de- 
fendant, is not entitled to remore his suit, on the ground that he must 
abide the forum originally selected, are not applicable hère. While 
it is true that Hughes, having brought his action in the state court, 
could not, under the acts of congress, remove his suit directly to the 
fédéral court, the fact that he had flrst commenced his action in the state 
court, and, upon leare, dismissed his case upon the payment of costs, is 
not a bar to, and will not abate, a suit seeking the same relief, subse- 
quently brought in the circuit court, involving matter over which that 
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court has primary and original jurisdiction. The record shows that 
the plaintiiï is a citizen of the state of lowa, and that the défendants 
are citizens of the state of Colorado, and that the property described 
.in the mortgage is located in the state of Colorado. The circuit court 
had jurisdiction, concurrent with the state court, over the parties and 
the subject-matter; and the plaintiff might hâve brought his suit in 
the circuit court originally, and, before going to trial upon the merits, 
dismissed it, and commenced over again in the same court, or filed his 
suit in the state court. Tn either case the original pendency of the 
suit in the circuit court would not operate as a bar to, or abate the 
plaintift's right to prosecute, the second suit. It is insisted, however, 
that the order dismissing the suit in the state court is not operative, 
because of the appeal taken in that case by the défendant. While this 
contention may well be doubted (Eaiiway Co. v. Twombly, 100 U. S. 
81), jet we do not deem it necessary to consider or décide that ques- 
tion, as the order of the circuit court dismissing the bill cannot be sus- 
tained, even if the contention of counsel is true. The rule is perf ectly 
well settled that, where two suits are pending between the same 
parties, — the one in the state and the other in the fédéral court, — ^the 
object of both suits being to secure the same relief, where the relief 
sought is the enforcement of a lien against spécifie property, to admin- 
ister trusts, or liquidate insolvent estâtes, and in ail other suits of a 
similar nature, where in the progress of the litigation the court may 
be compelled to assume the possession and control of spécifie personal 
or real property, the court which first acquires jurisdiction by the 
issue and service of process must be allowed to proceed with the hear- 
ing of the case to final judgment or decree, without interférence on the 
part of the other court wherein the suit is pending, The practice in 
such cases, however, is not to dismiss, but to suspend further action in 
the second suit until the first suit is tried and determined. In the 
case of Zimmerman v. So Belle, 25 C. C. A. 518, 80 Ped. 420, Judge 
Thayer announced the rule in the following language: 

"It would be manifestly improper, however, to order a dismissal of a second 
suit because of the pendency of a prior suit between the same parties In those 
cases where (he bringing of the second action was a necessary or proper'step 
either to create or préserve a lien, or to avold the bar of the statute of limita- 
tions, or to give due notice by Us pendens of the plalntlff's rlghts, or to guard 
against the results of a possible dismissal of the flrst suit before Its détermina- 
tion upon the merits. • • • Indeed, considering the numerous reasons which 
may render It advlsable and not Improper to commence a second suit, althougl» 
a prlor suit Is pending, In which the plalntlff's rlghts may be fuUy adjudicated, 
we thinlj It Is the better practice In ail cases to pursue the course last Indlcated 
when a plea of lis pendens Is Interposed and sustained. The mère pendency of 
a second suit, If no action Is talien therein, does not affect the orderly prosecu- 
tion of the flrst suit, and the court Is much better able to détermine after the 
first suit has ended whether It is necessary or proper to grant further relief li> 
the action which was last brought." 

The decree of the circuit court must be reversed, and the cause 
remanded, with instructions to that court to overrule the motion to 

dismiss. 
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CITY OF TACOMA v. WRIGHT et al. 

(Carcult Court, D. Washington, W. D. January 26, 1898.) 

t. Rbmoval of Causes— Local Préjudice. 

TJnder section 2 of tlie judiciaiy act of March 3, 1875 (18 Stat. 470), as 
amended by Act Aug. 13, 1888 (25 Stat. 433), relating to removal of suits 
to the circuit court on the ground of préjudice or local influence, the évi- 
dence necessary to support tlie fédéral jurisdiction does not liave to prove 
morally tliat tlie petitioning défendant cannot obtain a just décision in the 
State court, but it is only necessary to présent to the circuit court évidence 
sultable to the case, and sufflcient to prove legally that préjudice and local 
influence does exist which will naturally operate to the disadvantage of the 
défendant in the trial of his case before a state tribunal. 

S Samb — Epfbct of Btate Statuts. 

A State law which merely authorizes a change of venue, in the discrétion 
of the court, on the ground of local préjudice, wlthout giving to a défendant 
the right to remove the cause, does not afEect In any way his riglit to re- 
move it into the circuit court. 

On Motion to Kemand to the State Conrt. 

Ben Sheeks, for complainant. 

Charles S. Pogg and Silas W. Pettit, for défendants. 

HANFORD, District Judge. This is a suit in equity, commenced 
in the superior court of the state of Wasliington, for Pierce county, 
by the city of Tacoma, a municipal corporation of the state of 
Washington, against C. B. Wright, a citizen of the state of Penn- 
sylvania, and several others, who are citizens of the state of Wash- 
ington. The défendant Wright filed in the superior court his péti- 
tion and bond for removal of the cause into this court, and in his 
pétition for removal alleged, as his ground for removal, "that, from 
préjudice and local influence, he will not be able to obtain justice 
in your honorable court, or in any other court of the state of Wash- 
ington to which he may, under the laws of the state of Washington, 
hâve the right, on account of such préjudice or local influence, to 
remove said cause." An order was entered accepting the pétition 
and bond, and directing the cause to be certifled to this court. Said 
défendant bas also petitioned this court to take jurisdiction, and 
has flled several afiQdavits tending to prove that in the city of Tacoma, 
during several years preceding the commencement of this suit, there 
has been public denunciation of the défendant Wright and his asso- 
ciâtes, on account of the transactions out of which this lawsuit has 
arisen, and that there has been, and is, in the minds of a great num- 
ber of citizens of Tacoma, a strong belief that the people of Tacoma 
hâve been defrauded in said transactions, and a disposition to hold 
the défendant Wright responsible therefor. The plaintiff has filed 
in this court a motion to remand the cause, supported by affidavits 
controverting the alfidavits on the part of said défendant. 

The amount at stake in the litigation is so large in proportion to 
the amount of taxes annually collected in Tacoma that it is argued 
every taxpayer of the city and county has a direct pecuniary inter- 
est sufflcient in amount to create a presumption of bias. I am sat- 
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isfied from the showing made that there is in Pierce county consid- 
érable préjudice agaiust the défendant Wright, and local influences 
which may operate against him in the trial and détermination of 
this case. If it were only necessary for a nonresident défendant 
to proYe the existence of préjudice and local influence in order to 
make the complète showing necessary to the right of removal, the 
defendant's right in this case would be clear; but the statute seems 
to require the circuit court to make a finding that, because of préju- 
dice or local mfluence, the défendant will net be able to obtain jus- 
tice either in the court in which the action is brought, or in any 
other court of the state to which he will hâve the right, on account 
of such préjudice or local influence, to hâve the cause transferred. 
If by this statute it is meant that the circuit court must remand an 
equity case which has been removed on account of préjudice or 
local influence, unless satisfled from the évidence preseûted that the 
judge of the court in which the case was commenced, and ail the 
other judges of the state courts who might be called to hear and 
décide the case, are so far aiïected by préjudice and local influence 
as to be incapable of rendering a fair décision, this case would nec- 
essarily hâve to be remanded; and there would be few cases in which 
a United Statçs circuit court would feel warranted in making the 
finding necessary to support its jurisdiction. But the statute, as 
it has been construed by the higher courts, does not impose so heavy 
a strain upon the circuit courts. 

In the case of City of Détroit v. Détroit City Ry. Go., 54 Fed. 1-21, 
Judge Taft interpreted the statute as follows : 

"The 'justice' which the défendant must be prevented from obtaining in the 
state court to entitle him to a removal is certalnly not a judgment or decree 
In his favor. The plirase does not refer to any particular resuit in the case, 
but rather to the influences which will operate upon the tribunal in declding 
It. The justice which the défendant has the right to obtain is a hearing and 
décision by a court whoUy free from, and not exposed to the efEect of, préju- 
dice and local influence. If it is made to appear to the TJnited States court 
that préjudice and local influence do exist, which would hâve a natural 
tendency to operate .directly upon the state court, and furnish an interested 
motive for the judges to décide the case against the petitioning défendant, it 
is the duty of the United States court to grant the removal without any inquiry 
into the facts whether the particular state judges before whom the case is 
pending could and would rise above such préjudice and local influence, and 
décide the case unmoved by any Personal benefit or disadvantage which would 
foUow their décision. In a majority of cases, doubtless, the state judges would 
do their duty without fear or favor; but the petitioning défendant is not to be 
exposed to the chance that préjudice and local influence may work against him. 
The existence of local influence, and its natural tendency to operate upon the 
court, being shown, the tribunal is no longer one in which, in the sensé of the 
removal statute, justice can be obtained." 

The évidence necessary to support the fédéral jurisdiction does 
not hâve to prove morally that the petitioning défendant cannot ob- 
tain a just décision in the state court. It is only necessary to pré- 
sent to the circuit court évidence suitable to the case, and suiHcient 
to prove legally that prejudfce and local influence do exist, which 
wUl naturally operate to the disadvantage of the défendant in the trial 
of his case before a state tribunal. 

On this point, the suprême court, in an opinion by Mr. Justice 
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Bradiey, in the case of In re Pennsylvania Co., 137 TJ. S. 451-4:57, 11 
Sup. et. 143, held as follows: 

"Our opinion is that the circuit court must be legally (not merely morally) 
satisfled of the truth of the allégation that, from préjudice or local influence. 
the défendant wlU not be able to obtaln justice in the state court. Légal sat- 
isfaction requires some proof sultable to the nature of the case; at least, an 
affldavlt of a crédible pérson; and a statement of facts in such affldavlt, whlch 
sufflciently évince the truth of the allégation. The amount and manner of proof 
required in each case must be left to the discrétion of the court Itself . A 
perfunctory showing by a formai affldavlt of mère bellef will not be sufficient. 
If the pétition for removal states the facts upou which the allégation is 
founded, and that pétition be verified by affidavit of a person or persons in 
■whom the court has confidence, this may be regarded as prima facie proof 
sufQcient to satisfy the conscience of the court. If more should be required 
by the court, more should be offered." 

AU the aflQdavits flled lierein were ma^e by reputable persons, who 
are well infôrmed, and in whom this court has confidence. It is 
my opinion that the showing in favor of the petitioner's right to 
remove the case into this court is as strong and satisfactory as, in 
the nature of things, such showing can be made; and although the 
évidence does not justify a finding that the judges of the state court 
cannot or will not treat the petitioning défendant fairly throughout 
the proceedings, and render a just décision, notwithstapding the préju- 
dice shown to exist in the community, and ail local influences, still 
I consider that it is the duty of this court to grant the pétition. 

Counsel for the plaintifl has directed attention to the law of the 
state of Washington on the subject of change of venue (2 Ballinger's 
Codes & St. Wash. §§ 4857, 4858), in which it is provided that: 

"The court may, on motion, in the foUowlng cases, change the place of trial, 
when it appears by évidence or other satisfactory proof: * * * (2) That 
there is reason to belleve that an impartial trial cannot be had therein [that is, 
in the county in which the venue of the action is laid in the complaint]. * * * 
(4) That from any cause the judge is dlsqualified, which disqualification exists 
in elther of the foUowing cases: In an action or proceeding in which he is a 
party, or In whlch he is interested. * * * If a motion for a change of the 
place of trial be allowed, the change shall be made to the county where the ac- 
tion ought to hâve been commenced, If it be for the cause mentioned in sub- 
division one of the last preceding section, and In other cases to the most con- 
venlent county where the cause alleged does not exist." 

It is argued that the right to invoke the jurisdiction of a fédéral 
court on the ground of préjudice and local influence is not given 
except in cases wherein the petitioning défendant is able to show 
that he cannot obtain justice in the state court in which the action 
was commenced, or in any other court in the state to which the 
cause may be removed on a motion for a change of venue. 

In the case of Rike v. Floyd, 42 Fed. 247, 248, Judge Sage is re- 
ported to hâve said: 

"The removal act requires a showing that the local préjudice complained of 
would prevent an impartial hearing, elther In the county where the action Is 
pending, or any other county to whlch, under the state laws, it could be re- 
moved." 

This is not an accurate stateinent of the words or meaning of the 
statute. State laws which merely authorize a change of venue, 
without giving to a défendant the right to remove a cause, are not 
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to be considered as affecting in any way a defendant's right to re- 
move a cause into a United States circuit court. Smitli v. Lumber 
Co., 46 Fed. 819-824; Hemdon v. Kailroad Co,, 73 Fed. 308; Son- 
ner V, Miekle, 77 Fed. 485. Under the laws of tMs state, it will be 
within the discrétion of the superior court for Pierce county to grant 
or refuse an application for a change of venue, unless the défendant 
can prove that the judges in Pierce county are actually prejudiced 
or linancially interested in the case. Bamett v. Ashmore, 5 Wash. 
163, 31 Pac. 466. 

The defendant's pétition will be granted, and the motion to remand 
will be denied. 



BLK FOEK OIL & GAS CO. et al. v. JENNINGS et al. JENNINGS et al. v. 
BLK FORK OIL & GAS CO. et al. FOSTBR v. SAME. 

(Circuit Court, D. West Virginia. Jatiuary 25, 1898.) 

1. QuiETiNG TiTLE— Equitt JtmisDiCTiON— Oil and Gas Leases. 

One in possession of lands under oil and gas leases may malntain a suit 
to quiet title against others claimlng possession under other leases. 

8. Equity Jurisdiction— Disposing op Wholb Case. 

When a court of equity has obtained jurisdiction of a controversy, Iw 
order to malie effective such Jurisdiction, and to glve due force to its de- 
crees, It will proceed to dispose of ail questions properly presented by the 
pleadings, and fairly pertalning to the full and équitable disposition of the 
cause. 

8. OïL AND Gas Leases— CoNSTRncTioN—WAiVBn of Foepeiture by Lessob. 
A stipulation in a lease of oil and gas lands to the effect that the lessee 
shall, within a glven time, complète one well, "unavoidable accident" ex- 
cepted, on pain of forfeiture, or else pay the lessors a certain amount per 
acre per annum after the time for completing such well shall hâve passed, 
will be deemed to hâve been waived by a récognition by the lessors of the 
unavoidable character of accidents by which such completion is prevented, 
coupled wlth assent to and acqulescenee in such delay, 

4. Samb— Abandonment of Rights bt Lessee. 

By numerous leases, In substantially the same terms, obtained from dif- 
férent parties, a lessee acquired the exclusive right in a large terrltory 
"of driUing and operating for petroIeum oïl, and gas." He stipulated to 
glve the lessors a certain proportion of the oil obtained, and pay them a 
flxed sum annually for each paying gas well; and he was required, on pain 
of forfeiture, to complète one test well within the terrltoiy in one year 
from the dates of the leases. Helâ, that he did not, immediately on the 
performance of thls latter condition, become vested with an absolute right 
for 10 years to the oil and gas privilèges in the whole teiTitory, but was 
bound, within a reasonable time thereafter, to search for thèse minerais 
on the premises described In each lease, and a fallure to do so as to soœe 
of the leases was an abandonment thereof. 

6. Same— "Lease Sdbject to Pbiob Lease. " 

Where, in a subséquent lease of such abandoned property, a clause Is In- 
serted to the effect that it Is to be held subject to the original lease, such 
clause is to be construed as meaning that the lessors Intended to Incorporate 
into their contract the fact that they had advised their lessee that the 
land had been theretofore leased, and that he was to take it subject to the 
old lease, wlth the understanding that If the latter was valid he should 
talie nothing by the contract, but that if it was Invalld the conveyance 
should then stand as a contract binding upon the parties. 

T. P. Jacobs, David Sterrett, R. S. Gregory, and W. P. Hubbard, 
for Elk Fork Oil & Gas. Co. 
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George 0. Sturgiss and Caldwell & Caldwell, for E. H, Jennings 
and others. 
B. M. Ambler, A. Léo. Weil, and C. M. Thorp, for George E. Poster. 

Before GOFP, Circuit Judge, and JACKSON, District Judge. 

GOFF, Circuit Judge. The Elk Fork OU & Gas Company, and 
certain parties in interest with. that company, on the 19tli day of 
Marcli, 1897, filed a bill in equity in the circuit court of Tyler county, 
W. Va., against E. H. Jennings, James M. GufEey, E. H. Glatzau, 
and others, in which suit on said day an injunction was issued 
reatraining said défendants from taking possession of 1,077 acres of 
land situate in said county, claimed by the complainants in said cause 
for oil and gas purposes, under and by virtue of certain leases thereon 
made by the owners of said land. Such suit was, by due proceed- 
ings had, removed into this court. The complainants, on April 2, 
1897, flied in this court an amended bill against the same défend- 
ants, and also against George E. Foster and others. On the 14th 
day of April, 1897, the complainants filed an amended and supple- 
mental bill. On the 6th day of April, 1897, George E. Poster (who 
vsjas named as a défendant in said amended bill, but who was not 
served with process until April 8, 1897, filed his bill against the 
Elk Fork Oil & Gas Company and others, and obtained from this 
court a restraining order against the complainants in said original 
and amended bill. It appeara from the record that Foster, when^ he 
filed his bill, was aware of the fact that the questions raised by the 
same conceming what is known as the Hawkins lease of Septem- 
ber 4, 1889, had been presented to the court by the amended bill 
filed on the 2d day of April, 1897. When the amended and supple- 
mental bill was filed on April 14, 1897, the Elk Fork Oil & Gas 
Company moved for an injunction against Poster, as prayed for in 
said bill, and also moved to dissolve the restraining order which had 
been awarded to Foster on the 6th day of April, 1897. The court, 
after hearing counsel on said motions, and duly considering the ques- 
tions raised by the pleadings, ordered that the two suits should be 
heard together, and also that the bill filed by Foster should be treated 
as a cross bill in the suit brought by the original complainants. The 
court also at the same time appolnted Charles W. Brockunier receiver, 
with instructions to drill wells on the 50 acres of land in controversy 
between Poster and the Elk Fork Oil & Gas Company, at such places 
and in such manner as he might deem bcst and proper, provided that 
the funds required for that purpose should be advanced by the par- 
ties in interest, with the understanding that the same should be 
returned from the production of the territory, should the same be suf- 
ficient; otherwise the party making such advances to lose the same. 
AU parties to the controversy were enjoined from interfering with 
the receiver in the exercise of the rights conferred upon him by the 
order of the court. On the 17th day of April, 1897, the défendants 
Jennings, Guffey, and Glatzau flled their answer, and at the same 
time tendered their cross bill, which was duly flled. On the filing 
of their answer and cross bill the court appointed W. A. McCosh 
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receiver, so far as the oil and gas rights were concerned in the 100 
acres of land claimed by the Elk Fork Oil & Gas Company known 
as tlie "Wood Lease," and also so far as tlie Tuttle lease was con- 
cerned, claimed by the same parties, the purpose and duties of such 
receiver being virtually the same as those theretofore given Receiver 
Brockunier. On April 30, 1897, the Elk Fork Oil & Gas Com- 
pany filed their answer to said cross bill, and moved the court to dis- 
charge the receiver; the défendant Foster at the same time demur- 
ring to complainants' bill. On the lOth day of May, 1897, Foster 
filed an amended bUl against the original complainants and certain 
others, lessors of part of the lands in controversy, and asked for 
and obtained from the court an order extending the powers qf Ke- 
eeiver Brockunier over the land owned by Joshua Hawkins, T. G, 
Hawkins, Eli Wetzel, David Summers. and James Eddy. On the 
19th day of June, 1897, the défendant Foster flled his answer to the 
complainants' bill. 

The complainants in their amended bill alleged that one L. B. Hill, 
during the months of December, 1896, and January, 1897, leased 
from certain persons in Tfler county, W. Va., for oil and gas pur- 
poses, certain tracts of land, making in the aggregate 1,077 acres; 
that soon thereafter, under said leases, the complainants took possession 
of said lands, located a well on the 100-acre track leased by Warren and 
James Wood, and drilled the same to completion, in pursuance of 
the terms of said lease; that about the 16th of March, 1897, the 
complainants heard that the défendants Jennings, Guffey, and Glat- 
zau claimed the right to drill on the land covered by the lease from 
Warren and James Wood; that they had contracted for the érection 
of a derrick thereon, and were endeavoring to oust the complainants 
from the possession of the same; that they (the complainants) then 
secured the restraining order in the proceedings instituted in the cir- 
cuit court of Tyler county; that about that time said défendants 
served notice on the complainants forbidding them to operate for oil 
on the Wood land, and claiming title to the oil and gas rights 
thereof, under a lease made to one William Johnston in September, 
1889, by Lyman Wood, the father of Warren and James Wood. It 
was also alleged by complainants that on September 4, 1889, Lyman 
Wood made an oil and gas lease on 200 acres of land then owned 
by him, of which the 100 acres leased to complainants by Warren 
and James Wood is a part, to William Johnston; that on Novem- 
ber 14, 1889, the said William Johnston assigned to C. G. Dickson, 
D. C. Gruntz, and Julius McCormick thirteen-eighteenths of his 
holdings in ^ certain block of leases (wliich included the lease of 
Lyman Wood to him), and that on March 19, 1897, Johnston, McCor- 
mick, Gruntz, and Dickson's executors assigned said leases to one 
John Stealey, who on the same day assigned a one-third interest in 
the same to one L. E. Smith, and that on March 20, 1897, Stealey 
and Smith assigned to George E. Foster an interest in the said 
leases, which also included certain leases made by Eliza and B. F. 
Hawkins and James Eddy to the said Johnston in the year 1889, the 
lands covered by the same being a part of the 1,077 acres claimed 
by the complainants under the leases executed to L. B. Hill, before 
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mentioned. Complainants aiso averred that the défendante had no 
rights under anj of the leases so made to William Johnston in 1889, 
because the same were, each and ail of them, void; and that, there- 
fore, ail such rights as had theretofore existed under them had long 
before become forfeited; that Johnston, and those claiming under 
him, had made default in the stipulation contained therein to com- 
plète a well within one year from the date of said leases, respectively. 
in Ellsworth, Meade, Lincoln, or Union districts, unavoidable acci- 
dents excepted; that neither Johnston, nor any one claiming under 
him, had ever «irilled a well upon any of the lands covered by the com- 
plainants' leases, and that no development in fact had been made 
under any of the leases so given to Johnston; that certain parties, 
claiming under other and subséquent leases from the owners of the 
land, had drilled two wells within Ellsworth district, but, finding no 
oil, they had dismantled their rig, and had abandoned ail of the ter- 
ritory so tested and leased to Johnston; that neither Johnston nor 
any one else ever paid to Lyman Wood the sum of 10 cents per acre 
per annum on account of the payment provided for in the leases made 
by him to Johnston, nor was any sum paid to any of the lessors of 
the other leases, nor was any such amount ever tendered until after 
oil was produced on the Wood land by complainants, when the de- 
fendant Johnston tendered to Warren Wood, James Wood, and other 
lessors of Johnston certain sums of money alleged to represent the 
payments provided for in the leases to him, which tender complain- 
ants allège was an admission on the part of Johnston of his failure 
to comply with his contract requiring the drilling of a well within 
one year from the date of the leases; that Warren Wood, James 
Wood, and the other lessors to Johnston, being well aware of his 
failure to drill a well as required, and to make the payments pro- 
vided for, as also of his abandonment of the property described therein, 
had repeatedly declared the forfeiture of said leases; that the leas- 
ing of the land by Warren and James Wood to Hill was such a déc- 
laration of forfeiture, and that the refusai of the lessors to accept 
the tender of 10 cents per acre, before mentioned, was also such a 
déclaration, and that Johnston and those claiming under him had 
years before recognized such forfeiture by refusing to proceed with 
the drilling of wells, unless the owners of the différent tracts of lands 
would grant new leases on the same, which in a number of instances 
had been done for the purpose of securing development; that the 
said Johnston, in the fall of 1889, obtained many leases in Tyler 
county, aggregating thousands of acres, which were ail of the same 
character as the one made by Lyman Wood, and that allof them hâve 
been abandoned and forfeited on account of the facts' before men- 
tioned ; that the land leased to Johnston by Lyman Wood is now 
owned by Warren and James Wood, his sons, and that when they 
leased the same to Hill they regarded the lease made by their father 
to Johnston as null and void, but still, in order to protect them- 
selves from any liability or expense of litigation, in case the Johnston 
lease should thereafter be asserted against them, they caused the 
words, "This lease is taken subject to the William Johnston lease, 
C-eptember, 1889," to be inserted in the lease made by them to Hill. 
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In tlieir supplemental bill the complainants alleged that the lease 
made in September, 1889, by Eliza Hawkins and Benjamin Hawkins 
to William Johnston had become forfeited and void; that George E. 
Foster, claiming under tiie same, and asserting the right to drill 
for oil upon the 100 acres of land leased by said parties to Hill, had 
undertaken to occupy the gromid covered by that lease and to oust 
the complainants therefrom; that he had on April 7, 1897, caused a 
notice to be served upon the complainants requiring them to desist 
from their opérations on that tract of land; that the complainants 
had taken possession under the Hawkins lease to Hill, had located a 
well thereon, and were about to drill the same, and that said land 
was separated from the Wood tract of land, on which they had a pro- 
ducing well, only by a tract of 9 acres, said producing well being only 
600 feet from the well located on the Hawkins land. 

In the cross bill filed by Foster the exécution of the lease by Eliza 
and Benjamin Hawkins to William Johnston on September 4, 1889, 
is alleged, and also that Johnston at the same time took a large 
number of similar leases in the same territory, which was then un- 
deveJoped for oil or gas, and that consequently the lessors in said 
leases were most eager to hâve a test well in that section, and that 
the procuring of such a well was one of the considérations moving 
the lessors to make such leases; also that Johnston procured to be 
drilled, in accordance with the terms of the Hawkins lease, an oil 
well upon one of the tracts leased to him; that the drilling of said 
well was attended with much difficulty, because of its great distance 
from the point of supply of material, and also because the character 
of the territory and the strata to be drilled through had been thereto- 
fore unknown; that the well was begun in April, 1890, and the work 
prosecuted continuously until the drill had reached a depth of 1,200 
feet, when the tools became fastened; that the drillers tried, but 
failed, to extricate them, and that the work was flnally abandoned, 
and the rig moved about 20 feet, where another well was started, 
which was prosecuted continuously to completion; that such well 
was drilled to the "Big Injun" sand, which was the usual oil-bearing 
sand in the Tyler caunty territory, and that, as no oil was found, the 
drill was run still deeper, through the "Gordon" sand, in ail to the 
depth of 2,700 feet, but that no oil was found, and the hole was dry; 
that the "Big Injun" sand was reached in October, 1890, and the well 
completed, as mentioned, in December of that year; that the drilling 
was attended by numerous accidents, and that the well caved, and 
caused many delays, and that the fastening of the tools and the cav- 
ing of the well were "unavoidable accidents," whereby at least flve 
months of delay was caused, and that the well cost over |11,000; 
that the drilling of said well complied with the requirements con- 
tained in the Hawkins lease to Johnston, and that, but for the delays 
mentioned, it would hâve been completed within a year after tîie 
date of said lease; that ail the lessors, including Hawkins, weie 
greatly interested in the well, and were anxious to see it completed. 
and that they conceded that the failure to complète the same withiis 
a year was due to "unavoidable accidents," and therefore none of 
them demanded rental, or claimed the right to déclare a forfeiture; 
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that in fact the well was drilled in accordance with the tenus of the 
lease to Johnston ; that in ail respects said terms were complied with, 
and that there was no forfeiture of any of his leases; that Johnston, 
who was the pioneer contracter in said territory, was at great ex- 
pense in taklng the large number of leases secured by him in Tyler 
county during the years 1889 and 1890, and that he either drilled or 
caused to be drilled a large number of wells on varions of said leases 
situated in said districts of Lincoln, Ellsworth, Union, and Meade, 
at a cost of over |100,000; that said wells were drilled during the 
years of 1890, 1892, 1893, 1894, and 1895. 

The défendants Jennings, Guffey, and Glatzau in their answer ad- 
mit the making of the leases by the différent lessors to Hill, as al- 
leged by the complainants, and claim that the same are void, and 
subordinate to the leases given for the same land, in 1889, to John- 
ston. They deny that they or Johnston ever abandoned any of said 
leases, and especially any portion of the Lyman Wood land. They 
assert that they had no notice of the lease made by Warren and 
James Wood to Hill, or of Hill's assignments of the same, until 
March 19, 1897, when they notifled the complainants that they were 
the lawful owners of the Lyman Wood lease, and that they were en- 
titled to ail of the oil and gas under that land ; that the complainants 
drilled their well on said land in bad faith, and with full knowledge 
of the exclusive right of the défendants, or of Johnston and his as- 
signs, to operate upon the same; and that they hâve been the équi- 
table owners of the leases claimed by them ever since August, 1892, 
and the légal owners of the same since March 23, 1897. Other mat- 
ters are set out in the answer of Jennings, Guffey, and Glatzau, and 
also alleged in the cross bill âled by them, of similar import to the 
claims made by Foster in the cross bill flled by him, setting forth 
the exécution of the leases to Johnston in 1889, the work done 
by him and his assigns in connection with the same, the assign- 
ment of said leases and their subséquent transfer to others, and 
also showing the présent claimants of the same; also asserting that 
said leases hâve not been forfeited, and declaring their validity at 
the time of the institution of thèse proceedings. We do not deem 
it necessary to repeat them in détail. The answer of the Elk Fork 
Oil & Gas Company to the cross bill flled by Jennings, GufEey, and 
others réitérâtes the averments of the amended bill, and sets up some 
additional matters, which will be alluded to only as they are drawn 
in question in the disposition of the matters in controversy. The 
allégations and claims found in the amended bill flled by Foster, and 
in the answer tendered by him to the amended bill of the Elk Fork 
Oil & Gas Company, will be likewise ref erred to and disposed of. 

It is claimed by the défendants Jenninr-s, Guffey, Glatzau, Foster, 
and others that a court of equity is without jurisdiction to grant the 
relief sought by the Elk Fork Oil & Gas Company in the proceedings 
instituted by it. The complainants allège that they are in the actual 
possession and occupancy of the land covered by the leases made to 
Hill, and that their title to the same is good, but that the Johnston 
leases under which the défendants claim, although forfeited and 
abandoned, operate as a cloud on their title, which should be removed 
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by a decree of a court of equity. If the Elk Pork Oil & Gas Company 
hâve title to the leases on the 1,077 acres of land as claimed in the 
amended bill, then the leases under whieh Jennings, GufEey, Glatzaa, 
and Foster claim are evidently void, and cloud the title of that Com- 
pany to its property. The complainants' title dépends upon the 
validity or invalidity of the Johnston leases, and so we hâve those 
claiming under the leases to L. B. Hill, who are in possession, con- 
tending against those who claim under the Johnston leases, who are 
out of possession, and who not only claim the right, but ask the court 
to decree them permission to enter. That equity has jurisdiction of 
the suit of one in possession of real estate to remove a cloud from 
his title is, we think, without doubt, — is too well established to be 
seriously questioned. Clayton v. Barr, 34 W. Va. 290, 12 S. E. 704; 
Moore v. McNutt, 41 W. Va. 695, 24 S. E. 682; Hoopes v. Devaughn 
(W. Va.) 27 S. E. 251; Crawford v. Eitchey (W. Va.) 27 S. E. 220; 
Harding v. Guice, 42 U. S. App. 411, 25 G. C. A. .352, 80 Ped 162; 
McOonihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 940. 

The demurrer ûled by Foster is not well founded, and is therefore 
overruled. As we hâve, because of a distinct ground of equity juris- 
diction, held that this court has jurisdiction of this contre versy, it 
follows that, in order to make effective such jurisdiction, and to give 
due force to its decrees, the court must dispose of ail questions prop- 
erly presented by the pleadings, and fairly pertaining to the full and 
équitable disposition of the cause. 

Having thus disposed of the questions relating to the jurisdiction 
of the court, we come now to consider the real matters at issue be- 
tween the parties to thèse controversies. The leases under which the 
défendants claim were ail taken by Johnston in the year 1889, their 
terms practically the same, and they are, in substance, as follows: 

"The said party of the flrst part, for the considération of the covenants and 
agreements hereinafter mentioned, has granted, demised, and let unto the 
party of the second part, his heirs or assigns, for the purpose and with the ex- 
clusive right of drilling and operating for petroleum oU and gas, ail that certain 
tract of land situate, * * *. The party of the second part, his heirs or as- 
signa, to hâve and to hold the said premises, for the said purposes only, for 
and durlng the term of ten (10) years from the date hereof, and as much 
longer as oil or gas is found inpaying quantities. The said party of the second 
part, in considération of the said grant and démise, agrée to give to the party 
of the first part the fuU and eqnal one-eighth part of ail the petroleum oil 
obtained or produced on the premises herein leased, and to deliver the same in 
tanks or pipe Unes, to the crédit of the party of the first part. It Is further 
agreed that, if gas Is obtained in sufHcient quantities to utilize, the considéra- 
tion in full to the party of the flrst part shall be one hundred dollars per an- 
num for each and every gas well drilled on the premises herein described, 
if of sufflcient pressure to guaranty the laying of a pipe Une to convey it to 
market, payable in ninety (90) days after the Une is laid. The party of the 
first part grants the further privilège to the party of the second part of using 
sufficient water from the premises herein leased necessary to the opération 
thereon, the right of way over and across said premises to the place of operating, 
together wlth the exclusive right to lay pipes to convey oil and gas froip this 
as well as adjoining farms, and the right to remove any machinery or fixtures 
placed on said premises by second party. The second party hereby agrée to 
pay any damage done to growing crops t>y the laying of pipes. One well to 
be completed within one year in Ellsworth, Meade, Lincoln, or Union districts 
from the date hereof, unavoldable accident excepted; and, in case of f allure 
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to complète opérations on a well wlthln such tlme, the party of the second part 
agrée to pay to the party of the flrst part for such delay the sum of ten cents 
per acre per annum after the tlme for completlng such well as above specified, 

payable by deposit at the , or directly to the party of the flrst part; and 

the party of the flrst part agrée to accept such sum as fuU considération and 
payment for such yearly delay, until one well shall be completed; and a failure 
to complète one weU, or to malie such payment withln such time as above men- 
tioned, rendors this lease nuU and vold, and to remain without efCect between 
the parties hereto. Ten (10) acres surrounding the building are hereby re- 
served, to be operated by second party only, if sald flrst party décides to bave it 
drilled. Opérations to be conducted so as to interfère the least with farming 
privilèges. The party of the flrst part may hâve gas for domestic use, if there 
is sufliclent, after supplying the bollers on the promises. It is understood be- 
tween the parties to this agreement that ail conditions between the parties here- 
unto shall extend to their hoirs, executors, and assigns." 

The défendants who claim title under the Johnston leases insist — 
First, that Johnston and his assigns, by virtue of said leases, secured 
the right to drill and operate for petroleum cil and gas, on the lands 
described in the leases, for the period of 10 years from their respective 
dates, and as much longer as oil or gas should be found in paying 
quantities, subject to an earlier termination by forfeiture, in case 
of failure to complète one well in one of the four districts named 
within one year from date of said leases, unavoidable accident ex- 
cepted, and subject, also, to forfeiture if the said lessee, failing to 
complète opérations on a well in such time, should also fail to pay 
to the lessor for delay the sum of 10 cents per acre per annum after 
the time for completlng such well had expired; second, that there 
has been no forfeiture or cause for forfeiture, because such well was 
completed in the specified time, and also because that, even if the 
well was not so completed, it was in fact completed before a yearly 
sum fell due as rental, and that, therefore, there was no such default 
in payment as gave cause for forfeiture; third, that the title of the 
lessee, when once perfected by the fulflllment of his covenant to drill 
a test well, became vested and fixed for the term of 10 years, and 
as much longer as oil or gas should be found in paying quantities, 
and that thereafter the lessee was under no obligation to operate 
further, until developments in the Ticinity of said leases necessi- 
tated opérations, and gave rise to the implied covenants of the lessee 
to protect the property from damage, and to take ont the oil when 
found within a reasonable time, and that meanwhile there could be 
no abandonment of said leases tmless there was an actual intention 
to do so, and that nonaction would not constitute abandonment; 
fourth, that under the évidence in this case there was in fact no 
abandonment. 

The contention of the Elk Fork Oil & Gas Company is that the 
leases to Johnston granted no interest in the oil or gas in the prem- 
ises leased, but simply the right to search for them, and that only 
when such search had been made, and oil or gas actually found, did 
the leases operate to grant to the lessees any interest in such sub- 
stances so searched for and found; that such leases not only confer- 
red the right to search, but that they also imposed on the lessee the 
duty to do so within a reasonable time, and that, if he did not do so, 
his rights must be considered as at an end, because abandoned by 
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him; that, if no oil or gas waa found, the rights of the lessee ceased 
when the searcli was flniahed and the explorations abandoned. 

On one point the parties to this controversy seem to be in accord, 
and the court is able to agrée with them, and that is if Johnston or 
his assigna failed to complète one well in either Ellsworth, Meade, 
Lincoln, or Union districts of Tyler county withiu one year from the 
date of each of said leases, "unavoidable accident" excepted, and if 
they, in case of failure to complète opérations on a well in such time, 
failed to pay to the several lessors the sum of 10 cents per acre per 
annum, after the time for completiag such well had expired, that the 
lease, at the option of the lessor, became forfeited and void. So 
far as the question of forfeiture is concerned, we are impelled to the con- 
clusion, after giving due weight to ail the testimony relating thereto, 
that the test well on the Smith farm was completed within the period 
provided for in the leases; and also, so far as this point is concerned, 
we hold that it is immaterial whether we regard the well as com- 
pleted when the "Big Injun" sand was drilled through, or at the, time 
when the drill had passed through the "Gordon" sand. It is quite 
évident that ail of Johnston's lessors were watching the Smith well 
with interest as well as anxiety, and that they also regarded the 
delay occasioned by the caving of the well, the fastening of the tools, 
the moving of the rig, and the injury of the employés to be of the 
character of accidents mentioned in the leases as unavoidable; and 
while we think that, after making due allowance for the time so con- 
sumed by such "unavoidable accidents," the well was completed within 
the time stipulated for, still, so far as thèse controversies are con- 
cerned, that point is not essential, for the reason that the lessors not 
only assented to the delay, but were anxious that the work be con- 
tinued, and after the well was completed they, by their conduct and 
acquiescence, clearly made it appear that they did not regard the time 
consumed in drilling said well as ground for forfeiture. The lessors, 
down to the time of the completion of the Smith well, acted as if 
they believed that Johnston and his assigns had proceeded to develop 
his territory in good faith, and they neither made complaint, demanded 
rental, nor declared a forfeiture. 

Finding thèse facts to be as we hâve indicated, it foUows that, at 
the time of the completion of the Smith well, there was no forfei- 
ture of the Johnston leases because of failure on his part or on the 
part of his assigns to comply with the tenus of the same. This brings 
us to the further considération of the leases, and of the duty of John- 
ston, and those holding under him, to the respective lessors, so far 
as the search for oil and gas and the development of the several 
separate tracts of land are concerned. 

Tlie drilling and completion of the test well within the period pro- 
vided for, renders it unnecessary for us to détermine what would 
bave been the situation between the parties if the well had not in 
fact been drilled, and if Johnston had paid to the lessors the rental 
stipulated for in case of delay. That condition of affairs does not 
exist, the argument relating thereto was unnecessary, and the court 
will not further consider the provisions of the leases relating to the 
same. 
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The only rémaining question is, were the Johnston leases covering 
the land now claimed by the Elk Fork OU & Gas Company (under the 
leases made to Hill) abandoned by Johnston or his assigns, after the 
completion of the Smith well? Is the claim of the défendants that 
by virtue of the completion of the test well their title to the leases 
became Tested for the granted term of 10 years, and as much longer 
as oil or gas should be found in paying quantities, without obligation 
on their part to operate further, well founded? We think not. We 
think that the parties to the contracts, when they stipulated that the 
lessors were to hâve the full equal one-eighth part of ail the petro- 
leum oil obtained or produced on the premises leased by them, and 
an annual compensation for the gas utilized, intended that such roy- 
alty should be paid, and the necessary search made, within a reason- 
able time after the exécution of the leases, and that the lessee was 
to hâve the period of 10 years in which to remove the oil and gas 
from the land, with the under standing that, if at the expiration of 
that time such products should still be found in paying quantities, 
the term should be extended until they were removed. The oil or 
gas referred to was expected to be "found" on the particular land 
described in each of the several leases, and not on some unknown 
and unmentioned tract within one of the four districts in Tyler 
county referred to in each lease. It is set forth in the contract that 
the grant is made "for the purpose of drilling and operating for 
petroleum oil and gas," and it is distinctly stated that the premises 
are to be held "for the said purposes only." The only delay con- 
tracted for by Johnston was for one year after the date of the sever&l 
leases, or du ring the time required for the drilling of the test well. 
After that period had elapsed it was the duty of Johnston, or of 
those claiming under him, to search for oil or gas, with reasonable 
diligence, on each tract of land leased by him. We must détermine 
from the évidence whether or not such search was made. We flnd, 
as a matter of fact, that after the exécution of the leases to Johnston 
in 1889, and down to the institution of the original suit by the Elk 
Fork Oil & Gas Company, in March, 1897, that neither Johnston, nor 
any of his, assigns, ever entered upon any of the several tracts of 
land so leased to him, and now claimed by the,complainants, for the 
purpose of searching for oil or gas. It is true that Johnston, and 
those representing him, did take possession of and bore for oil and 
gas upon many of the tracts of land leased to 6im in said four dis- 
tricts, as well as in other portions of Tyler county, and that he also 
expended large sums of money in the development of that section, 
for which he is entitled to, and we doubt not bas received, the com- 
mendation of the people living therein. As to the leases on which 
he so operated we hâve nothing to do, as we are not now asked to 
pass upon his title thereto. It is only concerning the leases now 
claimed by the Elk Fork Oil & Gas Company, as to which neither 
Johnston, nor any one claiming under him, bas ever made any search 
or development of any character, that we can in thèse proceedings 
pass judgment upon. The fact that Johnston, acting for himself or 
through others, drilled a large number of wells in the four districts 
of Tyler county mentioned in the leases, may show that he was en- 
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ergetic in his efforts to test the théories he liad formed as to the 
location of the oil belt in that section, but it does not relieve him of 
the duty he owed to the lessors of the leases covering land on which 
he had made no search. We agrée with counsel for the défendants 
that the testimony shows that the lessors of the leases under which 
the Elk Fork Oil & Gas Company claim regarded the leases given by 
thein to William Johnston, in 1889, for the same land, as still bind- 
ing upon them at the time of the completion of the well upon the 
Smith farm, but we are compelled to differ with said counsel in their 
estimate of the testimony bearing on this point, relative to the period 
between that date and the institution of this suit. It is quite évident 
that Johnston himself regarded thèse particular leases with dis- 
trust, at least during the years 1894, 1895, and in the early part of 
1896. He not only failed to drill upon them himself, but he en- 
deavored to secure new leases, before he would authorize others to 
commence opérations. The lessors themselves always desired devel- 
opment, and they were willing at aJl times to renew the old or exé- 
cute new leases, if thereby that désirable resuit could be brought 
about; but it is, we think, a misconception of their conduct to claim 
that it was an admission on their part of the validity of the leases. 
When we recall the déclaration and conduct of Johnston and Mc- 
Guire during their visit to the vicinity where the lessors resided, in 
June, 1895, at which time there was an effort made to secure a re- 
newal of thèse leases, or of at least a part of them, it is not at ail 
eurprising that the owners of the land abandoned hope of securing 
development under the leases given in 1889, and sought the same in 
other directions. The leases given in April, 1896, to L. C. Sands, 
called the "Paova Leases," which covered the territory in contro- 
versy, and which were subsequently returned to the lessors, show 
plainly that they at that date considered that Johnston had aban- 
doned the leases taken by him in 1889. Thèse leases were made 
some time after Johnston had failed in his endeavor to secure new 
leases, and the lessors therein, who were also the lessors in the John- 
ston leases, by executing said Paova leases, in effect declared that 
the leases made to Johnston in 1889 had been abandoned by him, or 
by those who had claimed under him. The fact that ail of the Paova 
leases contained the following clause, "subject to the Johnston 
lease," must be considered in connection with the circumstances snr- 
rounding the parties when they executed the same. In our judg- 
ment, the lessors intended by thèse words to incorporate into their 
contracts the fact that they had advised their lessee that the land 
had been theretofore leased to Johnston, and that he was to take it 
subject to the old lease, with the understanding that if the Johnston 
lease was valid he took nothing by the new grant, but that if it was 
invalid the conveyance was then to stand as a contract between the 
parties. To hold, as insisted upon by counsel for défendants, that 
said words were intended as an admission of the validity of the 
Johnston leases, would be to hold that the parties to the new leases 
admitted by them that the lessor had nothing to grant, and that con- 
sequently there was nothing for the lessee to take. Olearly does it 
appear that such was neither the belief nor the intention of the par- 
84 F.-54 
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ties. Under similar circumstances, learned connsel would doubtless 
hâve employed other and more apt language, but still we think the 
words used are suflacient to enable the court to read the contract as 
we hâve construed it, and thereby get not only near to, but exactly 
at, the intention of the parties. With the conclusion reached by the 
lessors that Johnston had abandoned the leases we fully concur, and 
we f urther find f rom the évidence that as to thèse particular leases it 
was his intention to do so. Both public and private interests require 
that such f acts as are disclosed by the testimony in thèse cases should 
be held by a court of equity to constitute abandonment of the leases 
involved, because of nondevelopment. It should be kept in mind 
that Johnston in ail thèse leases was the party who was to take the 
initiative. He was the actor who was to commence development and 
make the search on ail the land described in them. This he, for 
reasons of his own, so far as thèse particular leases were concerned, 
failed to do, from 1889 to 1897. He now asks a court of equity, 
after such unreasonable delay on his part, and gross neglect of his 
implied duty, and after there has been a material change in the sit- 
uation, brought about by the efforts of others in interest, to decree 
that he is entitled to the possession of the property he had abandoned. 
To so decree would not only be unconscionable, but it would retard 
the development of the country, and at the same time it would re- 
ward those who bave been négligent, and punish those who hâve 
been prompt, in the discharge of their contract duties. 

After Johnston caused the Smith well to be drilled it was his priv- 
ilège to détermine — using for that purpose the information secured 
by that well — in what direction and on what particular tracts of 
land he would make his subséquent developments, and if, in so doing, 
his conduct and his déclarations resulted in the abandonment of the 
leases located in other sections, for any misfortune to him occasioned 
thereby he must hold his own judgment responsible, and not the 
judgment of this court. It was evidently not the intention of John- 
ston, when the numerous leases were executed to him in 1889, 
amounting in the aggregate to over 2ft,000 acres, to drill wells upon 
each and every separate tract; but he intended, using each separate 
search as an indicator, to locate, if possible, the points where oil and 
gas could be found, and, having done that, to abandon those leases 
that previous development had shown to be located in unprofltable 
localities. That he, and those operating under him, regarded the 
leases ta the Elk Fork région of Tyler county as worthless, in an oil- 
producing sensé, is, we think, fully shown by the testimony, ajid 
such conclusion on his and their part is but another illustration of 
the uncertainty and surprises that corne to those engaged in the de- 
velopment of oil territory. 

The construction that we bave placed upon the words used in the 
Paova leases — "subject to the Johnston lease" — also disposes of the 
question and the argument concerning the words, "subject to the 
William Johnston lease of September, 1889," found in the lease given 
by James and Warren Wood to L. B. Hill. 

We cite the following authorities bearing upon the questions raised 
in connection with the construction, forfeiture, and abandonment of 
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the leases we hare had under considération, and as sustaining the 
conclusion we hâve reached: Gn&ey v. HuMU, 34 W. Va. 49, 11 
S. E. 754; Mullan's Adm'r v. Carper, 37 W. Va. 215, 16 S. E. 527 
Coal Oo. V. Bell, 38 W. Va. 297, 18 S. E. 493; Bettman v. Harness, 
42 W. Va, 433, 26 S. E. 271; Crawford v. Kitchey, 27 S. E. 220 
McNish V. Stone, 15 Pa. St. 457; Whiteomb y. Hoyt, 30 Pa. St. 409 
Brown T. Vandergrift, 80 Pa. St. 142; Duffield t. Hue, 129 Pa. St 
94, 18 Atl. 566; McKniglit v. Gas Go., 146 Pa. St. 185, 23 Atl. 164 
Cil Go. V. Fretts, 152 Pa. St. 451, 25 Atl. 732; Bamhart v. Lock- 
wood, 152 Pa. St. 82, 25 Atl. 237; Bartley v. Phillips, 165 Pa. St. 
328, 30 Atl. 842; Cowan v. Iron Ce, 83 Va. 547, 3 S. E. 120; Iron 
Go. V. Trout, 83 Va. 397, 2 S. E. 713; Oil Go. v. Kelley, 9 Ohio Cir. 
et. 511; Eaton v. Gas Go., 122 N. Y. 416, 25 N. E. 981. 

It follows from what we hâve said that the Elk Pork Oil & Gas 
Company, by virtue of the leases executed to Hill, hâve title to the 
oil and gas in and under the land as described in said leases, and 
also that the leases executed to William Johnston in 1889, covering 
the same land, and now claimed by Jennings, Guffey, Glatzau, Pos- 
ter, and others, are invalid because of abandonment, and that the 
complainants hâve a right to hâve the cloud upon their title caused 
thereby removed by order of this court. The receivers will be di- 
rected to settle their accounts, and report to the court as soon as 
possible the moneys in their hands to the crédit of this Consolidated 
cause, so that proper disposition may be made of the same, and said 
receivers will be discharged, and the property in their custody will 
be tumed over to the owners thereof. The restraining order granted 
on the filing of the cross bill by Foster, as well as the injunction 
issued when the cross bill was tendered by Jennings, Gufifey, and 
Glatzau, will be dissolved. The injunction granted on the prayer 
of the Elk Fork Oil & Gas Company, restraining the défendants to 
the original suit from taking possession and operating the leases 
claimed by that company as set forth in the complainants' amended 
bill, as also the injunction issued against Foster when the amended 
and supplemental bill of complainants was flled, will be made per- 
pétuai. The court will enter a decree drawn on the Unes indicated 
by this opinion. 

JACKSOÎJ, District Judge, concuriing. 



CISNA et al. v. MALLORY et al. 
OCircult Court, D. Washington, E. D. January 24, 1898.) 

1. Gbiib-Stake Contracts— Enpokcement in Equitt. 

While grub-stake contracts will be enforced by the courts, yet, to order 
to entitle the parties to such relief, tliey must prove, as in the case of other 
agreements, a clear and definite contract, by the tenns and conditions of 
which, and by compliance therewith on their part, rights hâve become vested. 

2. Same. 

Upon an application for an injunction pendente llte to establish a co- 
partnership and joint ownership of certain mining claims in the Klondilce 
région, it appeared from the moving papers that the plaintiffs had agreeU 
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with défendant, by an instrument alleged to hâve been lost, to furnish cer- 
tain moneys to him during one year, and had furnished a portion tliereof, 
to be used by liim in prospecting for and acquiring mining claims, but 
there was no allégation tliat they had agreed to pay for property purchased 
by hlm. The défendant denied the contract as alleged, or that he ever 
acquired any mining property pursuant to it; and his allégation that the 
only mining property he had acquired in the Klondike country was bought 
with his own means, more than two years after the contract was entered 
Into, was not rebutted. Eeld, that the plaintlffs' showlng was insufficient 
to warrant équitable relief. 

Suit in equity by M. A. Cisna, E. E. Lucas, E. D. Kinear, L. C. 
Waller, A. A. Lewis, S. J. Goodsell, Thomas McCart, and H. 0. 
Thompson against T. H. Mallory and Horatio N. McGuire, to establish 
the right of complainants to the ownership of undiTided interests in 
certain mining claims on Eldorado creek and Bonanza creek, in that 
part of Northwest Territory, in the dominion of Canada, known as the 
"Klondike Région," and for an injunction to restrain the défendant 
Mallory from disposing of said property. The cause was heard on an 
application for an injunction pendente lite. 

StoU, Stephens, Bunn & MacDonald, for complainants. 
Fenton & O'Brien and Albert Allen, for défendant Mallory. 

HANFORD, District Judge. The object of this suit, as set fort h 
in the amended bill of complaint, appears to be to establish a co- 
partnership between the plaintiffs and the défendants, and joint 
ownership of certain mining claims in the Klondike région, which 
the défendant Mallory is alleged to hâve acquired, and to require 
the said défendant to account for gold dust and nuggets which it is 
alleged he bas taken from said mining claims, and for an injunction 
to prevent the sale and disposai of said property, and to compel the 
défendant Mallory to exécute conveyances to the plaintiffs of their 
respective interests. The complainants plead a written contract, 
and aver that pursuant to said contract they made advances of money 
to the défendant Mallory, to be used and expended by him in pros- 
pecting for, acquiring, and working mining property, and that while 
said contract was in force, and with the money so advanced, said de- 
fendant did go on a prospecting expédition into the Methow and' 
Slate Creek districts, in this state, and went to the Klondike coun- 
try, and there acquired valuable mining claims, and that he now 
dénies the partnership, and dénies that the complainants hâve, or are 
entitled to claim, any interest in said mining property. The alleged 
contract bas not been exhibited, and the complainants aver that it 
has been lost or mislaid, so that they are unable to produce it. In 
their amended bill of complaint they set forth that, by the terms and 
provisions of said contract, they (the said complainants) and the de- 
fendants became mining partners, and that it was thereby agreed 
that the défendant Mallory should proceed to that part of the state 
of Washington called the "Methow Mining District," and to such 
other places as he might deem advisable, and prospect for, discover, 
locate, or otherwise acquire, work, develop, and mine, mines, mining 
claims, water rights, mill sites, and other property, for the use and 
beneiit of the complainants and the défendants, in the proportions 
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hereinafter mentioned ; the complainants and the défendant McGuire 
in considération thereof furnishing and paying défendant Mallory the 
sum of |150 in cash, to be used by him in the performance of said 
agreement, and they agreeing to furnish to him thereafter, from time 
to time, sufficient money or supplies and materials, not to exceed in 
value |100 per month, to enable him to in ail respects carry out and 
perform said agreement; the complainants and the défendant Mc- 
Guire each contributing one-ninth of the said expenses and of any 
money or supplies or materials, and they each to receive one-twelfth 
of ail mines, mining claims, water rights, mill sites, or other prop- 
erty discovered, located, or acquired, with the products, output, rent, 
or issues thereof, or any part thereof; the défendant Mallory to harve 
and receive the remaining three-twelfths thereof; and that any mines, 
mining claims, mill sites, water rights, or other property so discov- 
ered, located, or acquired by the défendant Mallory, if located or 
taken in his name, were to be held by him for the use and beneflt of 
the complaiuants and défendants as af oresaid, — and that to that end 
the défendant Mallory should be the trustée for complainants and 
the défendant McGuire. In an aflfldavit by the complainants Cisna, 
Einear, Lewis, and Goodsell, the same contract is set forth, except 
that the affidavit states that, in addition to the sum of |16.66 con- 
tributed by each of the complainants to make up the advance of 
f 150, it was agreed that each should contribute thereafter such fur- 
ther sum as might be necessary to carry out the purposes of the part- 
nership, not exceeding in the aggregate $1,200; that the défendant 
Mallory agreed to go into the hills and mountains to prospect for, 
discover, locate, or otherwise acquire, mines, mining claims, water 
rights, mill sites, and other property, for the use and beneflt of said 
partnership, "the plaintiffs and the défendant McGuire then and 
there agreeing and authorizîng him to purchase mines, mining claims, 
water rights, mill sites, or other property, for and in the name of the 
said partnership, for such reasonable sum as in his judgment was 
prudent and advantageous from a business standpoint; that said 
partnership as aforesaid was formed for an indeflnite period, and 
was to continue until dissolved by consent of ail parties." The de- 
fendant Mallory has answered, denying the equity of the bill, — that 
is to say, he dénies that there ever was any partnership between him 
and the complainants, and dénies that the contract which he entered 
into with them created a partnership, or contained the terms and 
provisions alleged by the complainants, and dénies that he ever ac- 
quired any mining property pursuant to said contract, or with money 
furnished or contributed by the complainants; and, in an aiiSdavit 
by said défendant, he states that the only mining property, which he 
has acquired in the Klondike country was so acquired by purchase, 
with his own individual means, after he had fully exonerated himself 
from ail obligation to the complainants under his contract with them. 
It is obvions that if the complainants hâve any right in mining 
claims acquired by Mallory, situated in the Klondike country, such 
rights must be founded upon the contract, or resuit as a légal con- 
séquence from the use and expenditure of the money furnished by 
complainants, and used in discovering, locating, or otherwise ac- 
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quiring the propertj. I consider that the contract cannot be fairly 
construed so as to create any right in favor of the plaintiffs to prop- 
erty, situated in a distant, foreign country. purchased by Mallory, 
with his own money, more than two years after the agreement waa 
entered into. Some of the complainants, in their affldavits, say 
that the partnership created by the contract was to continue for an 
indeflnite period, and until dissolved with the consent of ail. But 
the amended bill contains no such averment, and eyen the affidavit 
does not assert with certainty and clearness that the contract pro- 
vides for any such indeflnite continuation of the partnership rela- 
tion. Indeed, the affldavit shows affirniatively that the parties con- 
templated only an expédition for prospecting and mining, to be 
completed within a period of time not exceeding one year; for they 
say that they agreed to contribute not more than |1,200 in the aggre- 
gate, and, according to their amended bill, they were to pay not more 
than |100 per month. I must conclude that the agreement provided 
for payments not exceeding f 100 per month for a period not exceed- 
ing 12 months, or else that the afiQdaTit is contradicted by the plead- 
ing. There is another apparent discrepancy between the afQdavit 
and the amended bill of complaint. The afSdavit states that the 
défendant Mallory was authorized to purchase mining property for 
the partnership, but the bill of complaint faits to state that such au- 
thority was conferred, either by the alleged contract, or by any sep- 
arate agreement. I apprehend that if it should transpire that 
Mallory had purchased mining claims in Klondike on account of the 
alleged partnership, and agreed to pay therefor priées approximating 
the supposed value thereof, the complainants would be astonished 
if called upon to contribute their respective portions of the purchase 
money; and, if they should meet such a demand with déniais of lia- 
bility, their déniais would not be inconsistent with their averments 
and représentations of facts in this case, for even in the affidavit 
they do not say that they promised to pay for mining property to be 
purchased by Mallory. The défendant Mallory shows that the only 
mining property in which he bas acquired an interest in the Klondike 
country was purchased by him with his own means, and there is no 
showing to the contrary. The complainants show affîrmatively that 
they are ignorant as to the manner in which Mallory acquired the 
property, and as to ail of his transactions in relation thereto. They 
offer no évidence that any part of the $150 given to Mallory previous 
to his prospecting trip into the Methow and Slate Creek districts in 
this state was expended in discovering or acquiring the property 
which they now claim, or that Mallory acquired or discovered any 
interest in said property within one year from the date of their 
contract with him. Grub-stake contracts will be enforced by the 
courts, but only as other contracts; that is to say, it is not enough 
for parties to assert that they hâve rights, in order to secure légal 
protection, but they must be able to prove in each case a clear and 
deflnite contract, and that by the terms and conditions of such con- 
tract, and compliance therewith on their part, rights hâve become 
vested. In this case the showing is insufBcient, and the application 
for an injunction must be denied. 
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BALFOUR et al. v. PARKINSON et aL 

(Circuit Court, D. Washington, N. D. January 81, 1898.) 

1. Vendob's Lien— Purchase-Money Moktgaqb. 

Where, in a contract for tlie sale of real estate, the parties agrée that 
the purchaser is to hâve time for the payment of the whole or any part of 
the purchase money, and that the vendor shall hâve a lien upon the property 
as security for a deferred payment, to be evidenced by a mortgage, and a 
mortgage is accordingly executed by the purchaser before the conveyance 
of title has been oonsummated, the conveyance of the title, and the mort- 
gage evidencing the vendor's lien, are in law one transaction, and the title 
passes" from the vendor to the purchaser cum onere. 

3. Deed— EscROw— Prbmatdkb Delivbht to Grantee. 

Where a vendor's deed, and the vendee's purchase-money mortgage and 
the notes secured thereby, are deposited in escrow with a thlrd party, who 
dellvers the deed to the vendee before the happening of the event upon 
which delivery vras conditioned, the vendor may thereupon rely upon the 
delivery in escrow as a sufflcient légal delivery to make the llability of the 
vendee on his promissory notes absolute, and to render the mortgage ef- 
fective. 
8. Mortgage— Priob Equities— Notice. 

One who, at the time of loaning money on mortgage, has notice that the 
mortgagor has not made fuU payment for the property, and that the deed 
conveying the same to him is in escrow, is put upon inquJry, and charged 
wIth linowledge of facts which he might hâve acquired in the exercise of 
ordinary diligence and prudence. 

4. Same. 

Notice of a prior unrecorded mortgage Is sufflcient to deprive a subséquent 
mortgagee of priority, even though he has already advanced part of the 
amount secured by the later mortgage, if, when he acquires notice, he is 
still in a position to rescind his agreement with the mortgagor, and résume 
possession of the sum already advanced, without sufîering any loss. 

5. Same 

In order to entitle a mortgagor to priority over a prior unrecorded mort- 
gage, he must establish that at the time of the delivery of the mortgage to 
him the mortgagor had obtained possession of the property. 

6. Waivbh. 

In order to constitute a waiver of an existing right, the mère actions of a 
person, in the absence of an express agreement of surrender, must be sueh 
as to évince clearly an intention in the mind of the actor to make the sur- 
render. 

Harold Preston, for complainants. 
Thomas Burke, for défendant Hopkins. 

HAjSTFORD, District Judge. This is a suit in equity by Robert 
Balfour, Eobert Brodie Forman, and Alexander Guthrie to foreclose 
a mortgage executed by tbe défendants Parkinson and wife, covering 
certain real estate situated in the business part of the city of Seattle. 
It is unnecessary to describe with particularity the property mort- 
gaged, but, for convenience of référence, it will be designated as lots 

7. 8, 9, and 10. Said mortgage was made to secure a loan of $60,000, 
which money was expended by Parkinson in the érection of a building 
upon lot 7. The défendant Charles Hopkins, by a cross bill, also 
sets up a mortgage to him covering the same property, given by Park- 
inson and wife, to secure part of the purchase price for said property, 
amounting to $61,502.15. In his pleadings Hopkins daims that his 
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mortgage îs a prior lien upon the whole property, but ît îs shown 
by the papers and évidence upon wWch he relies that he bas no just 
clain». to priority as to tbat part of the property wbich I bave desig- 
nated as lots 7 and 8. Tbe real controversy in tbe case is as to 
wbicb of tbe two mortgages is entitled to rank as a prior lien upon 
lots 9 and 10. Hopkins was tbe owner of tbe wbole property, and 
by a contract in writing, signed by both Hopkins and Parkinson, it 
was mutually agreed between tbem that Hopkins would sell it to 
Parkinson, and give time for payment of part of the purchase price, 
and permit Parkinson to give a first mortgage upon lots 7 and 8, for 
an amount not exceeding f60,000, to be used in the érection of a 
building upon the part wbich was to be so incumbered; and that, 
in considération of tbe unpaid part of the purchase money, Parkin- 
son would give to Hopkins bis promissory notes for pari of the 
amount, seeured by a flrst mortgage upon lots 9 and 10; and also 
give promissory notes for tbe remaining part of the purchase money, 
seeured by a mortgage upon said lots 9 and 10, and also by a second 
mortgage on lots 7 and 8. To exécute this agreement, Hopkins and 
wife made a deed conveying the property to Parkinson, and Parkin- 
son and wife made tbeir promissory notes for the unpaid part of the 
purchase money, to be due and payable as provided in said agree- 
ment, and, as security for ail of said notes, made one mortgage cov- 
ering ail tbe property, wbich mortgage contains a provision that tbe 
same shall be a flrst mortgage upon the property and premises mort- 
gaged, except only as against a first mortgage for 160,000, wMch the 
mortgagors were at liberty to place upon lots 7 and 8, as per said 
written agreement Parkinson also executed a bond, with sureties, 
in favor of Hopkins, wbereby be further obligated himself to erect 
the brick building on lot 7, as provided in the original agreement, 
and said deed, bond, notes, and mortgage were placed together, in 
escrow, with the National Bank of Commerce of the city of Seattle, 
to be retained in the custody of said bank until the sum of $60,000 
should be received by said bank, or placed in its control, for the use 
of Parkinson in the érection of the building; and wben the money 
should be so received by the bank, or come under its control, for the 
uses and purposes specified, tbe bank should deliver said deed to 
Parkinson upon bis demand therefor, and deliver said bond, promis- 
sory notes, and mortgage to Hooldns on bis demand therefor. While 
the papers were in escrow, Parkinson, in carrying on negotiations 
for a loan, represented, to an attomey employed by the complainants 
to examine bis title, tbat a deed conveying tbe property from Hop- 
kins and wife to him was in the custody of said bank, to be delivered 
wbenever said bank should receive for bis use the sum of $60,000. 
Said attorney visited the bank, and repeated to the cashier the repré- 
sentations made by Parkinson, and, upon receiving from the cashier 
confirmation of Parkinson's statement, requested permission to ex- 
amine the deed, and, said request being granted, be did inspect and 
examine said deed. Afterwards, at the request of an agent of the 
complainants, and upon receiving from said agent a verbal promise 
that the entire sum of |60,000 would be paid Iby tbe complainants to 
said bank, in installments, as the same should be required to pay the 
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cost of construction of said building, an J be demanded by said bank, 
but bfîfore any part of said money had been actually paid into said 
bauk, and witiiout notice to Hopkins, the cashier delivered said 'deed 
to said attomey for the complainants, who, without making further 
inquiry as to the authority or right of the cashier to surrender said 
deed, received tiie same, and on the same day flled it for record, 
together with the mortgage to the complainants, which they bave sued 
upon. Five days afterwards the bank received on account of said 
loan the sum of |20,000, and the remaining $40,000 was paid in install- 
ments as called for, during the progress of the building. Hopkins 
did not receive notice from any one and had no knowledge of the 
delivery of his deed until flve or six days after the first payment of 
120,000 on account of said loan had been received by the bank. As 
soon as apprised of the recording of his deed and the mortgage to 
the complainants, he upbraided Parkinson and the cashier of the bank 
for vfliat they had done, and he at once took from the bank the bond, 
notes, and mortgage, and flled the mortgage for record. Within a 
few days afterwards Hopkins' attorney, accompanied by the attomey 
who liad transacted the business for the complainants, visited an 
agent of the complainants at Portland, Or. The évidence does not 
show clearly the purpose for which they called upon said agent, nor 
what statements or représentations were made to him during the 
interview. The resuit is shown in a letter written by said agent, 
proposing to release from the opération of the complainants' mortgage 
that part of the property which Parkinson was not authorized by 
Hopkins to include In a first mortgage, upon certain conditions, to 
which letter the foUowing response, dictated by Hopkins, was sent: 

"Jan'y 10, 1893. 
"Messrs. Balfour, Guthrle & Company, Portland, Oregon— Gentlemen: The 
proposition contalned in your communication to me, dated 7 Jan'y, 1893, to 
release in favor of Gaptain Hopkins, upon certain contingencies or conditions, 
a portion of the water front or submerged lands referred to in the mortgage 
from John Parkinson and wife, has been submitted by me to Gaptain Hopliins, 
and, after being duly consldered, he thinks It not worth the trouble to give the 
same further attention at présent, and therefore déclines the same." 

After the building had been completed, Hopkins, in company with 
Parkinson, called upon the same agent at Portland, and requested 
a release from the complainants' mortgage of that part of the prop- 
erty to which Hopkins claimed a right to hâve a prior lien, and his 
request was ref used. Hopkins then demanded from Parkinson ad- 
ditional security, and, in compliance with that demand, Parkinson 
and wife gave Hopkins a mortgage upon a tract of land in the state 
of Oregon, which mortgage has been foreclosed, and the land bid 
in by Hopkins, at a sale thereof, pursuant to the decree. Hopkins' 
mortgage in suit herein has aiso been foreclosed in a suit to which 
the complainants were not made parties, in the superior court of the 
State of Washington for King county, and the property sold to Hop- 
kins under the decree in that case; and, as the purchaser at said 
foreclosure sale, he entered into possession of the property, and for 
a time received the rents and income ; and, from the rents and income 
which he received from the new building, he has made payments to 
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the eotnplaimmts on accounfof the interest accruing npon their mort- 
gage. Hopkins bas alBO received in cash from Parkinson the sum 
of $3,500, in réduction of the principal of his debt, besides other pay- 
ments on account of interest. 

It is an important fact in the case that, in his application to the 
complainants for a loan, Parkinson only offered them as security a 
mortgage on lots 7 and 8. This is shown by the uncontradicted tes- 
timony of Parkinson. He also testifles that he neglected to inform 
the attomey who prepared the mortgage that only lots 7 and 8 were 
to be included. The entire property was shown to Mr. McKenzie, 
agent of the complainants, as the property to be mortgaged, by the 
broker who negotiated the loan; and, pursuant to spécial instruc- 
tions from said agent, the attomey drafted the mortgage so as to 
include the whole property, and it was executed without any ques- 
tion being suggested as to the right of Parkinson to give the com- 
plainants a flrst mortgage covering the entire property. Neither of 
the complainants, their agent, or the attorney who examined the title 
and prepared the mortgage for them, had actual knowledge of the 
fact that, by the agreement between Hopkins and Parkinson, the 
former should hâve a flrst mortgage on lots 9 and 10, for part of the 
purchase priée of the property; but they did receive information 
from Parkinson, before the loan was made, that he had not paid Hop- 
kins in full for the property, and they could hâve obtained full in- 
formation as to the agreement between Parkinson and his vendor by 
inquiry of Hopkins, or by examination of the escrow card and the 
papers deposited in the bank with the deed. There was no conceal- 
ment or misrepresentation of the facts by anj person authorized to 
speak for Hopkins, unless the cashier of the bank may be charged 
with suppression of information which he might hare given. But he 
was not Hopkins' agent, except to hold the papers and deliver them 
according to spécial instructions contained in the escrow card, and 
the évidence shows that he answered truthfully the only questions 
propounded to him, and exhibited to complainants' attorney the only 
paper in his custody which he was requested to exhibit. 

The flrst position taken by complainants, in the argument in their 
behalf, is that their mortgage is in law a flrst mortgage and superior 
lien upoo the whole property, because it was delivered while the 
Hopkins mortgage was yet in escrow, and was spread upon the pub- 
lic records ahead of Hopkins' mortgage. Against this position it is 
to be considered that it is a well-recognized and flrmly-established 
principle that where, in a contract for the sale of real estate, the 
parties agrée that the purchaser is to hâve time for payment of the 
whole or any part of the purchase money, and that the vendor shall 
hâve a lien upon the property as sécurité for a deferred payment, to 
be evidenced by a mortgage, and in carrying ont such agreement a 
mortgage is executed by the purchaser, before the conveyance of title 
has been consummated, the conveyance of the title and the mortgage 
evidencing the vendor's lien are in law one transaction, and the title 
passes from the vendor to the purchaser cum onere. 1 Jones, Mortg. 
(3d Ed.) § 466; Holmes v. Wintler, 47 Fed. 257. Parkinson could not 
lawfully incumber the property contrary to his agreement with Hop- 
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kins, for the reason that hia title, from its inception, was subject to 
th€ lien which by the agreement was reserved by Hopkins for the 
unpaid part of the purchase money. In so deciding, I am not layiug 
down a rule contrary to the décision of the suprême court of this 
State in the case of Smith v. Allen (Wash.) 50 Pac. 783, cited in the 
argument by counsel for the complainants. In that case It was held 
that what is known as a vendor's lien at common law does not exist 
in this State, in the absence of an express agreement between the 
parties. In other words, that where land is conveyed by an absolute 
deed, and no mortgage is taken, and there is no express agreement 
that the vendor shall hâve a lien for the unpaid purchase money, the 
law does not of itself create a lien. The case is not at ail in point as 
against a mortgage stipulated for in the contract of sale, and exe- 
cuted before the title has been conveyed by the vendor. The right 
of Hopkins to bave immédiate delivery of his mortgage became per- 
fect at the instant of the delivery of his deed by the cashier of the 
bank, and from that moment the bank held the promissory notes and 
mortgage as agent for him, and not as agent for both parties. As- 
suming, as we must, that the delivery of the deed to the complain- 
ants was authorized by Parkinson, and was therefore a delivery to 
him, he from that time ceased to hâve any rights to be protected by 
a détention of the papers in the custody of the bank ; the bank ceased 
to be the agent of both parties, and held the papers only as agent for 
Hopkins; the delivery in escrow became and was a sufScient légal 
delivery to make the liability of Parkinson, on his promissory notes, 
absolute, and to render the mortgage effective. The recording of 
Hopkins' mortgage was not essential to its validity, nor could the 
complainants, by simply flling their deed for record ahead of it, se- 
cure any right or advantage as against Hopkins. 1 Jones, Mortg. § 
467; Mann v. Young, 1 Wash. Ter. 454-463. The équitable right of 
parties who contract with référence to property, without notice of 
the existence of an unrecorded mortgage, will be considered later, 
This part of the case is being considered from a mère légal stand^ 
point, and in that aspect I conclude that, except as to lots 7 and 8, 
the Hopkins mortgage is entitled to rank as a first and superior lien. 
The second position taken by the complainants is that they made 
the loan and received their mortgage relying upon the deed from 
Hopkins to Parkinson as meaning what it purported to be upon its 
face,^ — that is, an absolute conveyance of the whole property, — and 
without knowledge on their part of the existence of Hopkins' mort- 
gage, or of the terms of his agreement with Parkinson respecting the 
security he was to hâve for the amount due him, and therefore they 
stand in the position of bona flde purchasers from an apparent owner 
of the property, and are entitled to a flrst lien upon the whole. In 
this position the complainants take upon themselves the burden of 
averring and proving aflûrmatively the payment of their money and 
receiving their mortgage without notice of the existence of the Hop- 
kins mortgage; and, according to the established rules of practice in 
courts of equity, it is necessary to set f orth in their pleading the date, 
parties, and contents, briefly, of their mortgage, and aver that the 
mortgagor was seised in fee and in possession; the considération 
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must be stated, with a distinct averment that it was bona flde and 
truly paid; notice must be denied previous to and down to the time 
of paying the money and the delivery of their mortgage, and the dé- 
niai must be of ail circumstances from which notice can be inferred; 
and ail of thèse facts must be proven. Boone v. Chiles, 10 Pet. 177- 
256. It is not sufScient to sustain the plea of a bona fide purchaser 
to prove that he promised or gave a guaranty of paymeut; ouly 
actual payment of the money prior to notice of the existing lien or of 
an équitable title will entitle him to hold the property adversely to 
the owner of such lien or équitable title. 2 Sugd. Vend. (8th Am. Ed.) 
753; 2 Pom. Eq. Jur. §§ 750, 751. In this case the complainants' évi- 
dence falls short of meeting the requirements. The testimony of the 
witnesses in their behalf is to the efCect that, up to the time of the 
exécution of their mortgage, they had no knowledge or information 
whatever regarding any of the claims asserted by Hopkins in this 
suit, but they oiïer no proof of lack of notice at any time subséquent 
to the exécution of their mortgage, and their testimony proves that 
the mortgage was executed, delivered, and filed for record at least 
flve days before the flrst money was deposited in the bank on account 
of the loan ; and it is affîrmatively shown by the testimony, and ad- 
mitted by the agent who transacted the business for the complain- 
ants, that they were apprised of the error committed by Parkinson, 
in mortgaging the whole property to the complainants, within a 
period of not more than 10 days from the day on which the iirst in- 
stallment of the loan was deposited in the bank. At that time they 
could hâve rescinded their agreement to make the loan, and could 
hâve recovered the money then in the bank, if they had chosen to do 
so, so that they were then in a position where they could exercise 
their option to take as security for the loan such a mortgage as 
Parkinson could lawfully give, or withhold the loan without suffer- 
ing any loss. The évidence is also insufficient because it fails to 
show that, at the time of delivering the mortgage to complainants, 
Parkinson had obtained possession of the property. Flagg v. Mann, 
Fed. Cas. No. 4,847. The évidence is also insufficient because it 
shows that prior to making the loan the complainants, through their 
agents, had notice of a positive character that Parkinson had not 
made full payment for the property, and that the deed conveying the 
property to him had been delivered in escrow. It is usual for pru- 
dent and careful business men, in depositing conveyances of title to 
real property in escrow, to place with such papers an escrow card, or 
instructions in writing, specifying clearly the conditions upon which 
the conveyance may be delivered absolutely to the grantee. There- 
fore the facts which were known to the complainants before the 
loan was made were sufflicient to put them upon inquiry, and to 
charge them with knowledge of facts which they might hâve acquired 
if they had exerted themselves, to the degree of ordinary diligence 
and prudence, in making inquiry. Courts of equity do not permit a 
party to claim any beneflt from bis own ignorance of facts which he 
could hâve learned by exercise of ordinary prudence and diligence. 
In accepting the statement of Parkinson, conftrmed by the cashier of 
tliÊ bank, that the deed was in escrow, and that it would be surren- 
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(lered by the bank when the loan should be secured, as if tliat were a 
full disclosure of ail the conditions, and in receiving the deed and as- 
suming that a clear title to the property thereby became vested in 
Parkinson, without making further inquiry as to the manner in 
which the unpaid part of the purchase money was to be secured to 
Hopkins, the complainants proceeded at their periL 

In their next position, the complainants claim that Hopkins waived 
his right to claim a iirst mortgage upon any part of the property. 
There is no évidence of an express agreement on the part of Hopkins 
to waive anything, but it is said that from his conduct the law will 
imply an agreement to waive. It is said that when Hopkins learned 
of the delivery of his deed by the bank, and the exécution and record- 
ing of the mortgage to the complainants, he had an option to repu- 
diate the authority of the bank to deliver his deed, and of Parkinson 
to mortgage the property, and to restore to Parkinson what he had 
received pursuant to his contract, and thereby annul the whole trans- 
action, or to retain what he had received, and accept his mortgage 
for the part of the purchase money remaining unpaid, as a second 
mortgage, and thereby ratify what had been done; that by receiving 
from the bank Parkinson's promissory notes, and the mortgage and 
bond, and placing the mortgage on record, and by employing an at- 
torney to negotiate for the release of the property, except lots 7 and 
8, from the opération of the complainants' mortgage, and by retain- 
ing the bond by which Parkinson was obligated to expend the money 
loaned by the complainants in the érection of a building, and by de- 
manding and receiving from Parkinson additional security, and hy 
foreclosing his mortgage without making the complainants parties 
to the foreclosure suii, and by making payments to the complainants 
on account of the interest accruing on their mortgage, he has recog- 
nized said mortgage as being prior to his, and thereby ratifled the 
acts of the bank in delivering his deed, and of Parkinson in giving to 
complainants a flrst mortgage upon the whole property. But the 
acts recited are not inconsistent with his claim to the rights which 
he contracted for, and it does not lie in the mouth of his vendee, or 
others who, at the time of contracting with said vendee, were charged 
with knowledge of the vendor's rights under his contract, to say that 
he was bound either to rescind the contract or accept less than ail of 
his rights under the contract. He does not occupy the position of 
one who, knowing that another is dealing with property in ignorance 
of his rights, keeps silent while expenditures are being made which 
would not hâve been made if he had been prompt in giving notice of 
his claim. In this case there is no évidence tending to prove that 
the complainants were misled to their préjudice by any statement, 
act, or omission on the part of Hopkins, after he obtained knowledge 
of the exécution and recording of their mortgage. A waiver of an 
existing right, to be effectuai, must be made intentionally, and, when 
there is no express agreement to surrender a right, the mère actions 
of a person, to hâve that effect, must be such as to évince clearly an 
intention in the mind of the actor to make the surrender. Bennecke 
V. Insurance Co., 105 U. S. 355. I can flnd no grounds for an infer- 
ence that Hopkins intended to waive his right to the security which 
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he contracted for, and proTided for in his mortgage, or that he did 
any act to induce complainants to believe, or that they did believe, 
that he intended to make any such waiver, 

It is my conclusion that ail of the positions taken by the complain- 
ants are untenable. A decree will be entered foreclosing both mort- 
gages, but protec±ing the rights of ail parties so far as may be done, 
and to this end directing that, if the property be not redeemed within 
a period of 30 days, the same shall be sold in two parcels, subject to 
rédemption as provided in the statutes of this state in force at the 
date of the mortgages. Under présent conditions, suflûcient may be 
realized at the sale to pay both mortgages in full; but, if not, the 
complainants may bid in lots 7 and 8, and Hopkins will hâve the 
right to redeem from them after the sale, and Hopkins may bid in 
the other part, subject to the right of the complainants to redeem 
from him. 



HANOHETT v. HUMPHBEYS. 

(Circuit Court, D. Nevada. January 29, 1898.) 

No. 643. 

RBPLEVIÎT— JUDGMENT. 

In an action for claim and delivery of Personal property, where the com- 
plaint demands alternative relief, and there is no flndlng by the jury that 
the property itself cannot be retumed, a judgment for the plaintiff must, 
under Gen. St. Nev. §§ 3201, 3224, be entered in the alternative for the pos- 
session of the property or its value in case a delivery cannot be had. 

Eeddy, Campbell & Metson and James F. Dennis, for plaintiff. 
M. A. Murphy, for défendant. 

HAWLEY, District Judge (orally). This is an action for claim and 
delivery of personal property, in the nature of replevin. The prayer 
of the complaint is: 

"Wherefore the plaintiff demands judgment against the défendant, first, for 
the recovery of the sald goods and chattels, or for the sum of $8,000, the value 
thereof, in case a delivery cannot be had," etc. 

The verdict of the jury is as foUows: 

"We, the jury, in the above-entitled cause, flnd for the plaintiff; and we 
further find the value of the property in suit to be $6,862." 

At the close of the trial, the plaintifP was given time to prépare 
and submit a judgment to be entered herein. The form as prepared 
by the plaintiff is simply for a money judgment. He is not aititled 
to such a judgment It is true that upon the trial one witness tes- 
tified that he had the custody of a barrel of hams, which he had 
stored away at his house, and upon cross-examination said that the 
odor of thèse hams was not very pleasant, and for that reason he 
had removed them from the house, and hung them up outdoors. 
There were no issues submitted to the jury upon the question as to 
whether or not the property involved, or any part thereof, could be 
returned. Under the provisions of the statutes of this state (sec- 
tions 3201, 3224, Gen, St. Nev.), and the décisions of the suprême 
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court of the state (Lambert v. McFarland, 2 Nev. 58; Oareon t. 
Applegarth, 6 Nev, 187), the judgment in such actions must be en- 
tered in the alternative, for the possesson of the property, or its 
value in case a delivery cannot be had. See, also, McCue v. Tunstead, 
66 Oal. 486, 6 Pac. 316; Stewart v. Taylor, 68 Cal. 5, 8 Pac. 605; 
Washburn v. Huntington, 78 Cal. 573, 577, 21 Pac. 305; Cooke v. 
Aguirre, 86 Oal. 479, 25 Pac. 5; 20 Am. & Eng. Enc. Law, 1113, 
and authorities there cited. This case, in its facts, is unlike that 
of Burke v. Koch, 75 Cal. 356, 17 Pac. 228, where the court found 
that the défendant sold and disposed of a large portion of the prop- 
erty sued for, and appropriated the proceeds thereof ; and, upon such 
flnding, the court sustained a money judgment for the value of the 
property. Of course, it is not necessary that the judgment should 
be in the alternative where the goods and chattds hâve been prevl- 
ously sold by the judgment debtor. McCarthy v. Strait (Colo. App.) 
42 Pac. 189. But no such facts are involved in this case. It vi^ill 
be time enough to décide the question, ai^ed by counsel, as to 
whether or not plamtiff could be compelled to accept a return of 
the property in lieu of its value if any part of it, however small, had 
been loet or destroyed, when it is properly preaented to the court. 
Upon the facts of this case, and upon the verdict of the jury, the 
judgment must be drawn up and entered in the alternative, as required 
by law. 



BUCHANAN V. DBNIG et al. 
(Circuit Court, W. D. Pennsylvanla, Febniary 2, 18&8.) 

WiLUS— CONSTKUCTIOK— TbDSTS. ' 

Testator devised lands to hls son "in spécial trust and confidence as 
trustée" of his daughter, witli directions to permit her to occupy and enjoy 
the same for her separate use, free from the debts or control of her hus- 
band; the land at her death to descend to the issue of her body; if she left 
no issue, then to revert to the residuary estate. The trustée was author- 
ized, if fully satisfied of the proprlety thereof, to surrender the trust, and 
assign the same to the beneflclary, but this was never done. Beld^, that the 
children of the daughter tools no interest whatever in the land untll her 
death, and only on condition of survivlng her. Wallace v. Denig, 25 Atl. 
534, 152 Pa. St. 251, and Wilson v. Denig, 30 Atl. 1025, 166 Pa. St. 29, fol- 
lowed. 

This was an action of ejectment by J. W. Buchanan against C. 
Denig and others. At the trial a spécial verdict for plaintiff was re- 
turned, subject to the opinion of the court upon a question of law re- 
served. 

Montooth Bros. & Buchanan and J. M. Garrison, for plaintiff. 
N. W. Shafer and J. A. Langûtt, for défendants. 

AOHESON, Circuit Judge. Both parties claim title to the land in 
dispute through James S. Wallace, who acquired his title imder the will 
of his grandfather, Barnet Gilleland, deceased. The plaintiff claims 
under a deed dated July 15, 1875, from the assignée in bankruptcy of 
James S. Wallace to B. F. Wilson, who, by deed dated July 12, 1895, 
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conveyed tiie land to the plaintiflf. The défendants claim under a deed 
to the Woods Eun Savings Fund & Loan Association, dated December 
29, 1883, from the sheriff of Allegheny county, who sold the land as that 
of James S. Wallace on a Judgment entered June 7, 1881. The ques- 
tion of law reserved, and upon which the case tums, is whether James 
S. Wallace, at the date of his bankruptcy, March 8, 1873, had an estate 
or interest vmder the will of Bamet Œlleland, deceased, in the said 
land, which passed hy opération of law to his assignée. Barnet Gille- 
land died November 1, 1845, and left a will dated and executed on 
March 13, 1844. By the sixth paragraph of his will he devised the 
land in controversy as follows: 

"Sixth. To my son William I hereby give and bequeath in spécial trust anrt 
confidence as trustée of my daughter, Lydia Wallace, the second choice (after 
my son James) of the above three allotments in Williins township; that he will 
permit the said daughter, Lydia, to occupy and enjoy the same for her separate 
use, not to be under the control or subject to the debts of her husband, but to 
enjoy ail the rents, Issues, and profits during her natural life, and at her death 
to descend to the issue of her body; but, if the said Lydia should die, leaving 
no issue, then the said estate to revert baclî, and be a part of my residuary 
estate,— the same to be in full of my daughter Lydia's part, except the bequest 
hereinafter made out of my residuary estate." 

By the foui-teenth paragraph of his will he provided as follows: 

"Fourteenth. It is my désire and will that at any time my son William shall 
thlnk rlght and proper and prudent, he may surrender any of the foregoing 
trusts. He may surrender and assign the same to Nancy Guthrie, Lydia Wal- 
lace, or Euphemia Marshall, or either or ail of said trusts; but it is my wish 
that he would not do so unless fully satisfled of the propriety of that course." 

Lydia Wallace, the beneficiary named in the sixth paragraph of the 
will, was married to James Wallace in 1842. She had by her said 
marriage issue two children, namely, James S. Wallace, who was born 
July 18, 1847, and a daughter, named Margaret, who was born in 1849, 
and died in infancy, in the year 1851. Lydia Wallace died in May, 
1880. James S. Wallace was the only issue which survived his 
mother. He died in 1887. The power given to the trustée by the 
fourteenth paragraph of the will of Barnet Grilleland to surrender and 
assign the trust was never exercised. 

The suprême court of Pennsylvania was called on to construe the 
sixth and fourteenth paragraphs of Bamet Gilleland's will in the case of 
Wallace v. Denig, 152 Pa. St. 251, 25 Atl. 534. That was an action of 
ejectment, brought by James Wallace, the surviving husband of Lydia 
Wallace, who thereiu claimed and sought to recover the undivided one- 
half of this land for his life, as statutory heir of his deceased infant 
daughter Margaret. He there contended that an estate in remainder was 
limited to the issue of Lydia Wallace by the sixth paragraph of the will 
of Barnet Gilleland, which became vested in James S. Wallace upon his 
birthjin 1847,subject to open to let in after-born children; that it opened 
at the birth of his sister, Margaret, in 1849, and took her in, vesting in 
her the remainder in fee in the undivided one-half of the land, which 
estate, at her death, in 1851, passed, under the intestate laws, to her 
father (James Wallace) for his life; and that he became entitled at the 
death of Lydia Wallace, in 1880, to the possession of the same. The su- 
prême court of Pennsylvania rejected this view, deciding that James 
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Wallace had no interest in the land as heir of his daughter. The court 
held that the trust in William Gilleland was something more than a 
trust to protect a separate use in favor of Lydia Wallace; that the whole 
légal title was put in «the trustée to enable liim to carry out the ex- 
pressed purposes of the testator; that the trustée had the power at any 
time before the death of Lydia to terminate and exécute the entire trust 
by conveying to Lydia the estate in fee, and thus put an end to the in- 
terest of any one else; that the trustée further held the whole title in 
order to préserve the estate for Lydia, and for such issue as she might 
leave surviving her, and, in default of issue living at the time of her 
death, to carry it back to the testator's residuary estate. The court 
also ruled that from the whole scheme of the will it was apparent that 
the testator contemplated a deflnite failure of issue. The will of Bar- 
net Grilleland again came before the suprême court of Pennsylvania in 
the case of Wilson v. Denig, 166 Pa. St. 29, 30 Atl. 1025, which was an 
action of ejectment for this land, brought by B. F. Wilson, the présent 
plaintififs aliéner, against the présent défendants, The court there ad- 
hered to its conclusions as expressed in its opinion in W^allace v. Denig, 
supra, and distinctly held that "during the life of his mother James S. 
Wallace had no estate whatever in this land, and therefore nothing 
passed by the sale in bankruptcy which took place during the lifetime 
of the mother." In each of thèse two cases, then, the décision of the 
«upreme court of Pennsylvania was that under the will of Barnet Gille- 
land the children of Lydia Wallace took no estate or interest of any 
kind in the land in controversy until her death, and upon condition of 
surviving her. 

The soundness of this conclusion is hère earnestly controverted, 
and the plaintifPs learned counsel most ably contends that Barnet 
Gilleland devised to the issue of his daughter, Lydia, a remainder 
in fee (either légal or équitable), which was contingent at the death 
of the testator, but vested at the birth of issue, subject to open 
and let in other issue as they might subsequently come into being, and 
subject also to be divested by the death of the issue in the lifetime of 
Lydia; but that, even if the whole estate in fee, subject to Lydia's 
équitable life estate only, was in the trustée down to the death of 
Lydia, still James S. Wallace had at least a contingent interest by way, 
of executory devise, which was subject to aliénation and to exécution in 
the lifetime of Lydia. The argument in support of thèse views is forci- 
ble, but not suflflciently so to induce a departure from the rulings of the 
suprême court of Pennsylvania. It is true that those décisions are 
not conclusive hère. Gibson v. Lvon, 115 U. S. 439, 6 Sup. Ct. 129; 
Barber v. Kailway Co., 16G TJ. S. 83, 17 Sup. Ct. 488. They are en- 
titled, however, to very great respect, and this court should incline to 
follow them. Id., 69 Fed. 501. Having regard to ail the provisions 
of the will of Barnet Gilleland, I am not prepared to afflrm that the 
construction which the state court bas given to it is unreasonable, or 
violâtes any settled légal ruie. At the date of the will and at the time 
of the testator's death Lydia Wallace was childless. It seems to be 
clear enough, then, that when the will took effect the whole légal title 
to the devised land passed to the trustée. Now, as the ultimate dis- 
position of the property was made to dépend upon the two contingen- 
84 F.— 55 
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cies,— flrst, of the birth; and, second, of the snrviTofisliip of issue,— 
it certainly is an admissible view that the estate which originally 
vested in the trustée was to remain in Mm in its entirety (unless lie 
exercised his discrétion ary power to convey to Lydia) until the person 
who in the end should take was ascertained hy the death of Lydia. I 
feel quite justiâed, then, in following the suprême court of Peunsyl- 
vania in holding that James S. Wallace took no estate whatever in 
this land until the death of his mother, in 1880, and hence that no in- 
terest therein passed to his assignée in bankruptcy. It resnlts, there- 
fore, that judgment must be entered in favor of the défendants non 
obstante veredicto. 



LEHIGH VALLEY OOAL CO. T. WAEKEK. 
(Circuit Court of Appeals, Second Circuit. January 25, 189S.) 

No. 29. 

1. Master and Servant— Fdrnishing Safb Tools— Fellow Servants. 

When a servant bas Informed his foreman and superintendent that his 
tools are unsafe, It Is their duty to furnlsh reasonaljly safe tools, and In so 
doing they are not his fellow servants, but the master's représentatives. 

2. Samb— Absumption of Risks. 

When a servant bas called attention to the unsafe condition of his tools, 
and been promlsed that safer ones wlU be promptly furnished, he Is not, 
as matter of law, négligent for contlnulng to use the old ones. 
S. Samb. 

A servant engaged in stopping coal cars at a dump by means of blocks, 
whlch are ordinarlly worn out in about three weeks' use, and who, after 
expiration of that tline, has asked for and been promised new ones, does 
not assume the risk from using a defective one, where those at hand hâve 
become covered with grease and coal dust, so that defects are not easily 
dlscoverable, especially in the Umlted tlme allowed for choosing vs'hile a car 
Is approaching. 

This cause cornes hère on a writ of error to review a judgment of 
the circuit court, Eastern district of New York, in favor of défend- 
ant in error, who was plaintifl below. The action was brought to 
recover damages for personal injuries sustained by plaintiff while 
in the employ of défendant (the plaintiff in error) at its coal mines 
near Wilkesbarre, Pa. It was begun in the suprême court of the 
state, and removed to the United States circuit court by reason of 
diversity of citizenship. The jury rendered a verdict in favor of 
plaintiff for |2,000. The facts sufiaciently appear in the opinion. 

0. W. Pierson, for plaintiff in error. 
P. W. Oatlin, for défendant in error. 

Before WALLAOE, LACOMBE, and SHIPMAN, CJircuit Judges. 

LAOOMBE, Circuit Judge. Plaintiff was assigned to check the 
speed of certain cars, loaded with coal, running upon a track lead- 
ing from defendant's mines to a coal dump. The following sum- 
mary of the évidence is taken from the brief of plaintifl in error: 

"There were three appliances in use for stopping the cars. One of thèse was 
a lever, which threw a plank, situated between the rails, and hlnged at one 
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end, against thç bottom of the axle of the car. The second was a sprag, viz. 
a stick designed to be thrust from the outside between the spokes of a wheel. 
The third was a block or wedge-shaped pièce of wood, which was put on the 
rail in front of the wheel. Plaintiff had used, and was familiar with, ail 
three appliances. It was in nsJng the third that he was injured. He had 
heen âo'mjx tlie same work for the Company at the same place for flve or six 
months, Wocking some 5(K) cars a day during that period. McKaa, the fore- 
man, who employed plaintiff, testified that he did not instruct him when to 
use the one or the other of the three appliances, but lèft that to the judg- 
ment of the men. Plaintiff, howerer, testifled that he used sprags In wet 
weather and blocks when it was dry; that the lever could only be used with 
slow cars, and McKaa had instructed him to use the block (i. e. rather than 
the lever) if the car was going fast, and that the car which injured him was 
going fast. It was not claimed that McKaa, or any one else, polnted out to 
the men just what blocks or sprags they should use. The men picked out 
thelr own blocks or sprags. There was a pile of blocks along the track, and 
plaintiff was accustomed to sélect his block himself from the pile. At the 
tlme of the accident there were other blocks and sprags at hand. Accordlng 
to plaintiff, there were no new blocks on the pile, but plaintifC's foreman testi- 
fied that some of them were in good condition, and that a block which had 
become shaped to the wheel was préférable for use to a new one. No acci- 
dent had ever been known from the use of thèse blocks. It Is a method for 
stopping cars originally adopted by the men themselves, and now in gênerai 
use in the coUieries in that région. At first the men made thelr own blocks, 
but at thls time they were ordinarily whittled out at the carpenter shop, situ- 
ated about 150 or 200 feet from the breaker. When the men wanted blocks 
they would sometlmes go to the carpenter shop In person to get them, and 
sometimes would fashlon blocks for themselves. The docking boss, whose 
dutles kept him within sight of plaintiff, testified that he had seen plaintiff 
on at least two occasions fashionlng blocks for himself, chopping them out of 
sprags with a hatchet. This, however, was denied by plaintiff. Plaintiff tes- 
tified that when he wanted new blocks he would notify McKaa, the foreman, 
and he would hâve them brought; that the carpenter always brought them; 
that he ordinarily got new blocks every two or three weeks; that he got the 
last blocks about four weeks before the accident; that on the Friday before 
the accident (which happened Monday morning) be notlfled Mr. McKaa that 
he wanted new blocks; that on Saturday, when Mr. Shoemaker, the outside 
superintendent, told him to hurry up, ne replled, 'I can't, Mr. Shoemaker; I 
got old blocks, a little cracked and a llttle chipped offi.' On Monday morning 
he had blocked five cars before he was hurt. When the sixth car was un- 
eoupled by his eompanion 50 or 60 feet up the grade, and came towards him, 
he took a block from the pile, and put It on the rail under the wheel. The 
block spllt in two pièces, and the wheel came over his hand. The witnesses 
were not entirely agreed as to the appearance of the block after the accident. 
According to Peter Philip, a fellow laborer, who testifled through au interpré- 
ter for plaintiff: 'Block was split on the bottom, about half or three-quarters 
of an inch. Inside It was white wood and fresh. ♦ • * It was, in the 
mlddle, white and fresh; but from the outside, where the crack was, It was 
split, and klnd of rotten. • * * It was black for about half or three- 
quarters of an Inch In from the outside. On the outside it was cracked, and 
chipped off, and black.' According to Mr. McKaa, the foreman, the split 
looked like a fresh break, and from appearances had been made by the flange 
of the wheel. It showed the mark of the flange. The wood was in good con- 
dition, not rotten at ail. To same effect, see testlmony of docking boss, Kropp. 
The fact that blocks look old and black does not necessarily indicate that the 
wood is rotten, because they are used where there Is a good deal of oll and 
eoal dust, which blacken the outside, and soak into any check in the wood." 

The theory of the plaintifE was that défendant was négligent, be- 
cause it furnished defectiye appliances to the plaintiff with which 
to do his work. Upon this review ail contested questions of fact 
must be resolved in favor of plaintiff, since the jury found for him, 
In Tiew of the évidence that, whenever plaintiff needed new blocks. 
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he applied for them to the foreman, whereupon the carpenter 
brought them; that, so far as plaintifE was informed, there was no 
stock of new ones from which he could supply himself ; that plain- 
tifl, three days before the accident, and again two days before the 
accident, called the attention both of the foreman and of the out- 
side superintendent to the condition of the blocks, and asked for 
Sound ones, and that to his request both replied "Ail right," and the 
foreman expressly promised to "give him new blocks right away," — 
this case is to be distinguished from those cited on the brief , where 
the plaintifE had a stock of new appliances at hand from which to 
help himself. Conceding that there was no duty of regular inspec- 
tion of the tools in use imposed upon the foreman and superintend- 
ent, the défendant trusting to the daily inspection of the men who 
used the tools for information as to their condition of repair, never- 
theless, when such information was given to them, they (the fore- 
man and superintendent), not the plaintifE, were the proper agents 
to fulflll the master's duty in furnishing reasonably safe tools. 
Touching the furnishing of such tools, they were not fellow serv- 
ants with défendant, but were the master's alter ego. So, too, when 
the servant has called attention to the condition of his tools, and 
been promised that safer ones will be furnished promptly, he is not, 
as matter of lâw, to be held négligent for continuing to use the old 
ones. "When a master has expressly promised to repair a defect, 
the servant can recover for an injury caused thereby within such a 
period of time after the promise as it would be reasonable to allow 
for its performance, and, as we think, for an injury sulïered within 
any period that would not preclude ail reasonable expectation that 
the promise might be kept." Hough v. Railway Co., 100 U. S. 225. 
The case made by the proof was one for the jury to pass upon. 

In the course of the charge the jury were instructed substantially 
as follows: That the fault complained of was not the method of 
working the cars, but that the question was as to the safety of this 
particular block which was furnished to plaintiiï to work with; 
that it was the duty of défendant to furnish him with reasonably 
safe things to work with; that the jury was to détermine whether 
the block was a reasonably safe one to put there, and for them to 
leave there for him to use, or whether there was some defect about 
the block which made it unflt to use; that, if the jury were satisfled 
on the évidence that the block was defective, — was not a reasonably 
safe one for plaintifE to use, — and that défendant knew it, or ought, 
by reasonable diligence in looking after things, to hâve known it, 
and that the defect in the block caused plaintifl's injury, — then they 
might return a verdict for plaintifE, unless they should flnd that he 
was in fault somehow in bringing this upon himself. Further on in 
the charge the judge instructed the jury as follows: 

"If you do not find on the évidence that he was guilty of any négligence him- 
self that contritiuted to this, and find the block was bad, and the défendant 
ought to hâve known it, and that caused th* injury, then your verdict should 
be for the plaintlff. * * * If, as I said before, you can see a defect in 
this block so it wasn't fit to use, that the défendant must or ought to hâve 
known of, and they didn't see it, and that that defect, by its being left there 
to be used, caused this injury to the plaintiff, then return a verdict for the 
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plalnttff, unlesB you see that by hls own fault in using the block he brought 
It on hlmself." 

'Défendant excepted to this part of the charge upon the theory 
that "it excluded the éléments of assumption of risk by plaintifl, 
and his duty to satisfy himself of the safety of the blocks he under- 
took to use"; that it "lost sight altogether of the real question in 
the case, viz. whether there were any blocks or appliances accessi- 
ble to plaintiff which were safe"; that the charge "imposed upon 
défendant the duty of constant inspection and removal of blocks as 
they became worn or détective"; that the "duty of selecting such 
as were best adapted for their purpose and rejecting the worn-out 
and détective rested with the men themselves"; that defendant's 
"duty was performed when it furnished new blocks when the men 
called for them"; that ail plaintiff had to do when he wanted fresh 
ones "was to get them, or ask that they be sent." As to imposing 
any burden of inspection and removal, the objection is unsound, in 
view of the testimony that plaintiff had reported that the blocks 
he was using were old, cracked, and a little chipped off, and had 
been promised new blocks "right away." The jury were warranted 
in finding that plaintiff did "ail he had to do" when he asked that 
fresh blocks be sent, and that défendant failed to perform its duty 
in neglecting to furnish new blocks after thev had been twice asked 
for. The argument assumes that the plaintiff had a pile of tools 
to choose from, some visibly sound, others visibly unsound; and that 
he is responsible for the sélection he made. The évidence does not 
warrant any such assumption. Soiled and blackened with use, 
whatever cracks there might be fllled with grease and coal dust, 
the entire outfit of blocks was in a condition which would make it 
difiQcult, if not impossible, to distinguish the sound from the un- 
sound. A block with a deep crack might still be tough enough to 
stand service for a week or two more, while another with a slight one 
might break asunder underthe wheels of the very nextcar. The out- 
fit of blocks from which plaintiff had to sélect, their imperfections 
to some extent thus disguised, had, according to his testimony, been 
in use four weeks. Ordinarily, he got new blocks every two or 
three weeks, — from six to ten of them at a time. He had been 
working there flve or feix months, blocking some 500 cars a day. 
Assuming, as défendant contends, that there was no regular time 
for furnishing new blocks, défendant waiting for the men's request, 
and they being, in fact, the inspectors of the tools they used, it 
does not appear that défendant ever disputed the proposition which 
plaintiff's past requests implied, viz. that after two or three weeks 
of use the blocks would get in such a condition of disrepair that 
new ones were necessary. It certainly is not to be assumed that the 
Company furnished new blocks every two or three weeks, although 
the old ones were still in perfectly sound condition. The évidence 
warranted a finding that the character of the work called for an 
outfit of several blocks, scattered along the track, to be seized and 
used as occasion required. In this respect the case differs from 
those where a brakemau is furnished with his individual coupling 
hook, which he has cons.tant opportunity to inspect. The testimony 
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further warrants the flnding that from two to three weeks was the 
expected life of a block; that at the end of that time some of them 
might be able to do service for a considerably longer time, but 
others were in such condition that they were liable to break in the 
hand of the user; and that they were so coated and discolored with 
grease and coal dust as to make it extremely diiîEicult to détermine 
which were sound and which unsound, so that the user, compelled 
by the nature of his employment to choose quickly, or perhaps pick 
up the one nearest at hand, without opportunity of choice, was ex- 
posed to the risk of using an unsafe appliance. Under thèse cîr- 
cumstances the exception to the charge was unsound. 

Défendant contends that the court erred in refusing certain of 
défendant'» requests to charge. As no argument is presented in 
support of this contention, it may be briefiy disposed of. The re- 
quests set ont on the brief are: 

Second request: "If plaintiff was supplied with a number of tools froni 
which he was free to choose, aiid if he selected one that he Icnew, or with rea- 
sonable care might hâve linown, to be worn ont, he was guilty of négligence, 
and cannot recover." 

The court had sufflciently covered this point by instructing the 
jury that they were to inquire whether the plaintiff was imprudent 
in doing what he did in taking this block and using it, — whether he 
"was in fault, under ail the circumstances, of what he had to do 
with, and what he was expected to do, was he in fault in taking 
this block and using it"? And, further, that he could not recover 
if "his carelessness in taking this and using it under ail the circum- 
stances brought it on himself." 

"Fifth request: Where a servant enters upon an employment from its nature 
necGssarily hazardous, he assumes the usual risk aud périls of the service, and 
also those risks which are apparent to ordinary observation." 

The court had already covered this point more tersely in the state- 
ment: 

"Y ou see ail the dangers of working there he undertook to stand against; 
but he dldn't agrée to work with defective tools." 

It seems unnecessary to enumerate in détail the remaining re- 
quests. The charge sufflcfently covered the, case, as may be seen by 
referring to the excerpts already quoted supra. 

Défendant also excepted to the admission of évidence that before 
the accident plaintiff usually got blocks every two or three weeks. 
This branch of the case has already been discussed supra. The 
judgment is afflrmed. 



LBHIGH & H. E. RY. CO. V. MARCHANT. 

(Circuit Court of Appeals, Second Circuit January 25, 1898.) 

No. 25. 

1. Negligbkob— PBnsoKAi, Injuries — Damages. 

A passenger was thrown from his berth in a sleeplng car by a collision 
between trains, sufferlng a slight physical Injury. Afterwards serions 
nervous injuries developed, whieh plaintlfC claimed praetically ruined hia 
active life. There was some évidence that plaintiff sufCered a severe frlght, 
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and a médical expert testlfled that his présent condition might hâve re- 
sulted from the frlght Défendant requested a charge that It plalntlff 
suflfered a fright, but sustalned no bodily Injury whatever, he was entitled 
only to nominal damages. The court decllned this request, but chargea 
that, if the seyere injuries were not the resuit of the fall and shock, plaintiff 
eould only recover the trifling damages involved in the fall, and the conséquent 
mental sufferlng, if any. The jury were also chargea that, if the fall and 
shock dld not produce the plaintlff's existing condition, and if that condition 
was due to other causes than the shock and injury which he recelved from 
the accident, he was only entitled to trifling damages. Helû, that the request 
was, in substance, covered by the charge, and there was no error in refus- 
Inglt 

2. Same—Evidkncb— Médical Expbkts. 

A médical expert. In answer to a question as to what would be the proba- 
ble future course of the disease with whlch plaintiff was suffering, said he 
thought he never would recover, "so_ far as to be capable of any sort of 
persistent occupation." Belâ, that the quoted part of the answer was not 
objectionable, as being a spéculative opinion based upon an opinion. 

This is a writ of error to review a judgment of the circuit court for 
the Southern district of New York, io an action at law brought by 
William E. Marchant, hereinafter called the plaintiff, against the 
Lehigh & Hudson River Eailway Company, to recover damages for Per- 
sonal injuries occasioned by the négligence of the défendant, a railroad 
Company and a common carrier of passengers. The jury retumed a 
verdict in favor of the plaintiiï for |25,000, and judgment was entered 
upon the verdict. 

Austin Fox, for plaintiff in error. 
Artemus B. Smith, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Between 3 and 4 o'clock in the morning 
of September 20, 1893, while the plaintiff was being carried as a pas- 
senger on one of the trains of the défendant, and was occupying a berth 
in a stateroom of one of its sleeping cars, the train came into collision 
with another train of the défendant, through its négligence. The 
plaintiff was thrown from his sleeping laerth upon the floor of the sleep- 
ing car, fell upon his back upon a pair of shoes which lay on the floor, 
and sustained an injuiy, "which, according to his testimony, though 
not specially severe at the time, developed into so grave an injury to 
the spinal cord that it practically ruined" his active llfe. No question 
was made by the défendant upon the trial in regard to its négligence, 
nor in regard ta its liability for some slight and unimportant injury 
which might hâve been received from the fall, but the nature, magni- 
tude, and permanence of the ill effects which were claimed to hâve 
resulted from the collision were stoutly denied by the défendant, and to 
this subject the conflicting testimony was dkected. 

Upon cross-examination the plaintiff was asked, "Now, this accident : 
Were you badly frightened by it?" to which he replied, "Yes, sir." 
Upon cross-examination of the defendant's médical expert, who thought 
that the plaintiff was not suffering from an injury to the spinal cord, 
but from an injury in the brain, answers were made to cross-questions 
as follows: * 
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"Q. To what sort of an Injuqr In the braln do you attribute bis présent con- 
dition? A. Some emotional shock, or something of tliat klnd. Q. Are thera 
a variety of emotional shocks that migbt produce this trouble? A. Yes, sir. Q. 
Would a sudden fear of sufflcient extent produce it? A. ïes, sir. Q. Migbt 
any great sudden nervous shock produce it? A. Yes, sir. Q. Might a slioclc 
to a passenger in a car, brought suddenly up wltb a terrifie crash and a sudden 
shock, produce it? A. Yes, sir." 

This was the whole testimony about fright or its effects. The dé- 
fendant asked the court to charge the jury as f oUows : 

"If the jury flnd as a fact that although the plalntiff suffered a frlgbt, yet 
sustained no bodily injury whatever, then the plaintifC is entitled to no more 
than nominal damages." 

The court declined to give-lhis request, to which refusai exception 
was duly taken. By this request, the court was asked to charge that 
the plaintiff could not recover gubstantial damages, whatever his condi- 
tion at the trial, if, as a matter of fact, he sustained no bodily injury at 
the time of the collision, although he suffered a fright. The court 
declined to give this request, to which refusai exception was duly taken. 
An examination of the record shows that in the testimony and by the 
charge the case was made to tum upon the fact and the conséquences 
of bodily injuries received ut the time of the collision. Thèse injuries 
were admitted to hâve been apparently slight at the time of the col- 
lision, but it was claimed by the plaintifï that grave conséquences en- 
sued from them. The défendant urged that the extent of the injuries 
was exaggerated, or possibly simulated, or that they must hâve been 
produced by other causes than the slight apparent injuries at the time 
of the accident. The court charged : 

"If, upon the whole testimony, there la not a falr prépondérance of évidence, 
sufflcient to satisfy you that the injuries of which he complains were the resuit 
of the fall and shock which he received when thrown from his berth, then he 
is only entitled to recover, as I said before, for the trifling damages wbich are 
involved in the fall, and the pain and mental suffering, if there was any, con- 
séquent upon the faU." 

The jury were also told that if the fall and the shock did not produce 
the plaintiff's existing condition, and if that condition was due to other 
causes than the shock and the injury wbich he received from the acci- 
dent, then he was only entitled to recover comparatively trifling dam- 
ages. The jury were thus informed that the suit was brought to re- 
cover damages for serions physical conséquences which were claimed 
to hâve resulted from the injuries to the bodily, and not to the mental, 
System, which were received at the time of the collision, and, if the 
serions conséquences did not resuit from thèse bodily injuries, the 
plaintiff's case had no importance. 

But the défendant urges that by the request it was intended to presa 
upon the attention of the court the principle which has been enunci- 
ated in some récent décisions, that, although physical ills resulted from 
the fright, a plaintiff cannot recover damages for such physical ills so 
resulting from fright caused by a négligent act, if no bodily injury was 
received at the time; and that the attention of the jury was not sharply 
directed to this point, and that they might hâve supposed that the plain- 
tiff was entitled to damages resulting from any physical ills which grew 
out of the collision, \f hether they were caused by fright alone or by in- 
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jury to the bodily System. We may assume that the doctrine which is 
said to hâve been declared in Mitchell v. Kailway Co., 151 N. Y. 107, 45 
N. E. 354, Ewing v. Railway Ce, 147 Pa. St. 40. 23 Atl. 340, and in other 
cases, must hâve been presented to the trial judge, and that there was 
!io misunderstanding as to the intent of the request; but it is also true 
\hat he expressly told the jury that, if the faJl and the shock did not 
produce the plaintift's existing condition, and if that condition was due 
to other causes than the shock and the injury which the plaintiff re- 
ceived from the accident, then he was only entitled to recover compara- 
tively trifling damages; that is to say, unless there was a direct causal 
connection between the existing condition and the trifling injuries 
which immediately followed the fall, there could be no reeovery for the 
serious injuries existing at the time of the trial. We think that the 
request, as intended to be made, was covered by the charge. We do 
not intend, as an appellate court, to express an opinion as to the 
soimdness of the doctrine which was sanctioned in the cases cited 
supra. Dr. Charles Phelps, a médical expert, was examined in behalf 
of the plaintiff, and a part of the examiaation was as follows : 

" *Q. From your médical knowledge and expérience, and from your examina- 
tion of the plaintifC's case and his présent condition, can you state what, in 
your opinion, with reasonable certainty, will be the probable course in the fu- 
ture of the disease with which he is now sufCering? A. Yes; I thinli I can 
form an intelligent opinion. Q. Please state your opinion. A. I think he will 
uever recover, so far as to be capable of any sort of persistent occupation. 
Whether this disease will progress until It becomes a fatal disorder, within a 
reasonable length of time, say a f ew years, or not, I cannot say, and I bave no 
opinion, because its course Is variable. Q. As to the fatal termination of It, 
you hâve no opinion? A, As to the time of its termination, I could not state 
an opinion.' The counsel for the défendant thereupon moved to strike out the 
testimony of Dr. Phelps that, in his opinion, the plaintiff will never recover 
sufficiently to be able to follow any persistent occupation, insisting that the said 
testimony was spéculative and conjectural, and too remote. The motion was 
denied, and the defendant's counsel excepted." 

ïhe rrfusal is made one of the subjects of error. It is not denied 
that the question was proper, but it is urged that the portion of the 
answer which was objeeted to was a spéculation of the witness as to 
the possible effect of the probable course of the disease on the plain- 
tiff's ability to "stand any sort of persistent occupation," and was an 
opinioq upon an opinion. We do not so understand the character of 
the answer. The witness was asked the probable future course of the 
plaintiff's disease. He replied that he thought that the plaintiff would 
never recover, but, in order to state his opinion with the proi)er limita- 
tions and to place clearly before them his opinion in regard to the ex- 
tent of nonrecovery, he added, "so far as to be capable of any sort of 
persistent occupation." His opinion was, and it was proper that he 
should make it clear, that the plaintiff would not be conflned to his bed, 
or would not suffer constant or increasing pain, and would not be de- 
prived of ail comfort or enjoyment in life, but would be unable to enter 
into any business which called for persistency or which required a 
steady pursuit, The naked answer, "I think that he wUl never re- 
cover," would not hâve clearly put before the jury the expert's opinion 
in regard to the future extent or character of the disease, and therefore 
i t was proper for him to give his opinion with exactness. The answer 
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was not liable to the charge of beiiig a second spéculative opinion 
based upon a first opinion. The judgment of the circuit court is af- 
finned, with costs. 



HAÏDBN y. CHEMICAL NAT. BANK OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit January 25, 1898.) 

No. 48. 

1. National Banks— Insolvknct—Paymbnts. 

Kev. St. § 5242, declaring void payments made by a national bank after 
the commission of an act of bankruptcy, or in contemplation tliereof, with 
a vlew to prevent the lawful application of ita assets, means an act of bank- 
ruptcy or insolvency in the légal sensé of a failure to pay carrent obliga- 
tions in the ordinary course, and does not invalidate payments made in the 
usual course of business before commission of any such act, and not in 
contemplation thereof, though the bank, if wound up at the time, would 
in fact be unable to meet ail Its obligations. 

3. Same— Remittancbs— Whbn Titlb Passes. 

When a national bank indebted to another bank makes remlttances to it 
by mail in the ordinary course of business, title thereto passes when the 
letter is placed in the mails; so that, if made in good faith, not after an act 
of insolvency, or in contemplation thereof, and innocently received by the 
creditor, the latter may apply them to cancel the indebtedness, though the 
remitting bank in fact fails before they are received. 

Appeal from the Cirent Court of the United States for the Southern 
District of New York. 

This was a suit in equity by Kent K. Hayden, as receiver of the Capi- 
tal National Bank of làucoln, Neb., against the Chemical National 
Bank of New York, to recoTer payments alleged to hâve been made by 
the former to the latter in contemplation of insolvency. The circuit 
court, after a hearing on the merits, dismissed the bill (80 Ped. 587), and 
the complainant has appealed. 

Edw. W. Paige, for appellant. 
George H. Yeaman, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The Capital National Bank of Lin- 
coln, Neb., at the close of business hours, January 22, 1893, stopped 
business, and the next morning, before the bank opened, an otacer 
under the comptroller of the currency, because of its insolvency, took 
control of its aiïairs, and possession of its assets. Its obligations had 
considerably exceeded its resources since July, 1891, and false entries 
to conceal its real flnancial condition had been made from time to time 
upon its books. To what extent its directors were aware of thèse 
entries, or of its situation, does not appear; but until January 22d, 
and throughout that day, it met ail its obligations, and carried on its 
business as usual. On the 18th day of January, 1893, it was indebted 
to the amount of |84,486 to the Chemical National Bank, with which 
bank it had kept an account at New York City, upon overdrafts in 
excess of its deposits and remittances. On that day, at St. Joseph, 
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Mo., the Schuster-Hax National Bank remitted hj mail a draft for 
12,000 to tlie Chemical Bank for the crédit of the Capital Bank. Januory 
lath, at South Omaha, Neb., the Packers' National Bank remitted by 
mail a draft for |5,000 to the Chemical Bank for the crédit of the Capi- 
tal Bank, and the Capital Bank itself remitted by mail, at Lincoln, 
1815.29 and $2,935.60, to the Chemical Bank. January 20th the Capi- 
tal Bank remitted by mail, at Lincoln, $735, to the Chemical Bank, 
and at some earlier date or on that day it remitted by mail, at Lincoln, 
to the Chemical Bank, |833.64. The $2,935.60, $815.29, and $735 
were remittances of checks on New York banks for collection and de- 
posit. Thèse varions remittances, as they were received by the Chem- 
ical Bank, viz. January 23d and January 24th, were credited on its 
books to the Capital Bank, and, with crédit items received by the 
Chemical Bank from other sources applicable to the account, reduced 
the débit balance against the Capital Bank to $13,317.94. 

This action was brought by the receiver of the Capital Bank to re- 
cover of the Chemical Bank the remittances thus received by it on and 
after January 18th. The court below held that the title to the remit- 
tances passed to the défendant at the time they were severally mailed 
to it, and, as they had been transmitted in the usual course of business, 
before the Capital Bank had committed or contemplated committing 
any act of insolvency, and were received innocently by the défendant, 
the défendant was entitled to apply them upon the balance of account 
owing to it by the Capital Bank. 

There is no évidence in the record showing or tending to show that 
the condition of the Capital Bank had materially changed recently, or 
that it was in a situation of greater flnancial stress after January 18th 
than it was January Ist, or had been previously. So far as appears, 
its offlcers expected, down to the time when its doors were closed, that 
it would go on with its business in the usual way in the future, as it 
had for the last year. Whether the failure was precipitated by a dis- 
covery of the real state of affaira by the bank examiner, or by the direc- 
tors, and, if so, when the discovery was màde, does not appear. There 
is not the slightest évidence that the défendant was aware of or suspect- 
ed the real situation. It had at times refused to permit the Capital 
Bank to increase its overdrafts, but, as late as January 19th and 20th, 
notwithstanding the state of the accounts, it paid drafts of the Capital 
Bank. 

Treating the remittances as payments, made at the time they were 
mailed, the case présents the question whether pajinents made in the 
ordinary course of business by a national banking association, which is 
doing business as usual, to a créditer who received them innocently, are 
void if it turns out that the association at the time had become in such 
sensé insolvent that its debts were greatly in excess of its assets, and its 
offîcers knew or should hâve known the fact, and knew or should hâve 
known that probably at no very distant day it would be obliged to sus- 
pend. If they are void, creditors of national banks, whether ordinary 
customers, depositors, or other banks who acqùire their drafts, or ad- 
vance them funds in expectation of remittances, are on a very precari- 
ous footing, and cannot safely havo any dealings with them. 

If such payments are void, it is because of the effect which must be " 
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attributed to section 5242 of the EeTised Statutes of the United States. 
That section déclares that ail transfers of the securities of a national 
banking association, and ail payments of money "made after the com- 
mission of an act of bankruptcy or in contemplation thereof, made with. 
a view of preventing the application of its assets in the manner pre- 
scribed by this chapter, or with a view to the préférence of one creditor 
to another, except in payment of its circulating notes, shall be whoUy 
null and void." The section does not invalidate every payment made 
by a national bank, except of its circulatmg notes, after it becomes in- 
solrent, or eren after its managers become aware of its insolvency. If 
it had been intended to do so, that intention could hâve been readily 
declared in short and plain tenns. 

Insolvency, in légal définition, does not mean that condition in which 
a business concern is placed when it flnds that upon the settlement and 
winding up of its affairs it will be unable to pay its debts in fuU ; it 
means a présent iaability to pay current obligations as they mature. 
Thompson v. Thompson, 4 Cush. 127; Vennard v. McConnell, 11 Allen, 
555; Wager v. Hall, 16 Wall. 599. An act of insolvency takes place 
when a business concern or a bank has failed to pay some of its obliga- 
tions, made an assignment for the beneflt of creditors, suspended busi- 
ness, or done any of those things which indicate to creditors that a 
debtor has become insolvent. A bank or a business concern may be 
considered to be acting in contemplation of insolvency when, in making 
some disposition of its assets, it is actuated by its knowledge of its in- 
solvency. 

The statute undoubtedly makes a payment void when it is intended 
on the part of the bank to prêter one creditor to another, or defeat the 
distribution of its assets in the manner prescribed by law, notwith- 
standing the creditor receiving it does so with no suspicion of the pur- 
pose of the bank in making it. In ail the adjudged cases, however, in 
which this construction has been given to the statute, an act of in- 
solvency preceded or accompanied the transaction, which was set aside. 
Bank v. Colby, 21 Wall. 609; Case v. Bank, 2 Woods, 23, Fed. Cas. 
No. 2,489; Eoberts v. Hill, 23.Blatchf. 312, 23 Fed. 311; Bank v. But- 
ler, 129 U. S. 223, 9 Sup. Ct. 281. 

The Capital Bank had not committed an act of insolvency. Assum- 
ing that its managers knew that its liabilities greatly exceeded its re- 
sources, and that it would presently be unable to meet its obligations, 
and hâve to suspend, there is no évidence that the payments in contro- 
versy were influenced by that knowledge. A payment to a depositor, 
or other creditor, in the usual course of the bank's business as a going 
concern, and not preparatory in any sensé to the anticipated insolvency 
of the bank, is not, we think, within the condemnation of the statute. 
An act done by a corporation in the ordinary and usual course of busi- 
ness, uninfluenced by the state of its affairs, cannot be said to hâve 
been done in contemplation of insolvencv. Dutcher v. Bank, 59 N. Y. 
5. See, also, Hayes v. Beardsley, 136 N. Y. 299, 32 N. E. 855; 
Stone V. Jenison (Mich.) 70 N. W. 149. We are therefore of the opin- 
ion that the payments were valid if the remittances belonged to the 
défendant from the time they were in the course of transmission to it 
■by mail. 
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It is the custom of banks generally in transmitting commercial paper 
co their correspondents, whether for collection or as crédit items, to 
send them by mail. The remittances hère were mailed by senders who 
intended that they should be the property of the défendant, and be ap- 
plied by it as crédit items upon the account of the Capital Bank. By 
mailing a letter, the sender abandons his dominion over it, and places it 
at the disposai of the person to whom it is addressed. His act un- 
equivocally manifesta that purpose. The import of the act is the same 
when the letter contains a remittance. It is placed at the disposai of 
the person to whom it is sent, and he is at liberty to appropriate the re- 
mittance in any way consistent with the understanding of the parties, 
express, or implied from their business dealings, existing when the let- 
ter was mailed. In Canterberry v. Bank, 64 N. W. 311, the suprême 
court of Wisconsin decided that a bank which, at its customer's re- 
quest, mailed its own draft to another bank, to be used for the custom- 
er's crédit, could not, by intercepting the draft in the mail upon the 
discovery of the customer's insolvency, defeat the title of the bank to 
which it was sent. The court declared that the mailing of the letter 
inclosing the draft was, in légal efïect, a delivery of the draft to the 
bank to which the letter was addressed. In Johnson v. Sharp, 31 
Ohio, 611, it was decided that the mailing of an assignment by the as- 
signer named in the instrument to the assignée named therein invested 
the assignée with title to the property conveyed by the instrument from 
the time of the deposit in the post office as against subséquent attach- 
ing creditors of the assignée. The court said: "By that act the as- 
signer ceased to hâve control of it, and, having placed it in the mail for 
the assignée, who, by previous conduct, bas consented lo accept the 
trust, the possession of the carrier must be regarded as the possession 
of the assignée." The same proposition was decided by the suprême 
court of Pennsylvania in McKinney v. Rhoads, 5 Watts, 343, and by 
the court of appeals of South Carolina in Dargan v. Eichardson, 1 
Cheves, 197; Kirkham v. Bank, 2 Cold. 397. See, also, Mitchell v. 
Byrne, 6 Rich. Law, 171; 1 Daniel, Neg. Inst. § 67. 

The mailing of the remittances to the défendant did not of itself and 
unconditionally entitle the Capital Bank to be credited with their 
amount. They were not sent at the request of the défendant, and the 
circumstances are inconsistent with any understanding that they were 
sent at its risk. The fact that they became its property when mailed 
does not necessarily imply that it was to account for their value if 
they were lost, or if nothing was ever realized from them. If a letter 
miscarries, is abstracted or destroyed, or from any other cause fails to 
reach its proper destination, the loss of its contents will fall upon the 
party who has assumed the risk of its transmission. If, by the course 
of business, or the arrangement between the two banks, the remit- 
tances were not to be credited until they were received by the défend- 
ant, the risk of loss in transit rested upon the Capital Bank; and, if it 
did, it does not prove that the remittances were not the property of the 
défendant when they were deposited in the mail. 

For thèse reasons we conclude that the decree below was right, and 
it is therefore afiirmed, with costs. 
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UNITED STATES v. ETJSSELL. 

(Circuit Court of Appeals, Second Circuit January 25, 1898.) 

No. 28. 

CcsTOMs DaTiBS— Importations FOK TiBMPORABT Use— Failubb to Rb-export 
— Rate op Dutibs. 

Theatrical costumes admltted free, under bond, for temporary use, pur- 
suant to paragraph 596 of the act of 1894, are subject, if not re-exported 
at the end of the bonded perlod, to the duties prevailing at the time of im- 
portation, though a new law, impofilng différent rates, has gone into effect 
In the meantime. 78 Fed. 808, reversed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was an appeal by Lillian Russell from a décision of the board of 
gênerai appraisers affirming the action of the collecter as to the rate 
of duty on certain theatrical costumes admitted free, under bond, 
for temporary use, and not re-exported. The circuit court reversed 
the décision of the board (78 Fed. 808), and the United States hare ap- 
pealed. 

Henry C. Hatt, for the United States. 
Albert Comstock, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Lillian Russell imported into the port 
of New York on October 27, 1894, a large quanti ty of woolen theatrical 
costumes, which were duly entered at the custom house, and examined 
by the appraiser, and were appraised. Paragraph 596 of the tariff act 
of August 28, 1894, which places in the free list implements of occu- 
pation, is as foUows: 

"Professlonal boolis, Implements, Instruments, and tools of trade, occupation, 
or employment, in the actual possession at the tlme of persons arriving in the 
United States; but this exemption shall not be construed to include * » * 
nor shall it be construed to Include theatrical scenery, properties, and apparel, 
but such articles brought by proprietors or managers of theatrical exhibitions 
arriving from abroad for temporary use by them in such exhibitions and not 
for any other person and not for sale and which hâve been used by them abroad 
shall be admitted free of duty under such régulations as the secretary of the 
treasury may preseribe; but bonds shall be given for the payment to the United 
States of such duties as may be Imposed by law upon any and ail such articles 
as shall not be exported wlthin six months after such importation: provided, 
that the secretary of the treasury may in his discrétion extend such perlod for 
a f urther term of six months in case application shall be made therefor." 

On October 29, 1894, the importer gave a bond, with sureties, to the 
United States, conditioned as foUows: 

"Now, therefore, the condition of this obligation is such that if the sald 
Lillian Russell shall well and truly observe and eomply with the provisions of 
sald paragraph 596, and export the said theatrical effects wltliout the limits of 
the United States within six months from this date, or, in the event of her 
fallure to esport the said effects, pay the proper duties which the collector of 
customs of New York may assess upon the same, within the time prescribed 
by law for the collection of duties on imported merchandise, then this obliga- 
tion to be void; otherwise to remaln in full force and virtue." 
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The articles were delivered to the importer wîthout the exaction of 
any duty, and thereafter remained in her possession. At the expira- 
tion of the iirst six months after the importation, the goods not having 
been exported, the secretary of the treasury, upon the application of 
the importer, extended the period within which the goods could be ex- 
ported without payment of duties for another six months. At the 
expiration of the second period, the goods still remaining in this coun- 
try, the collector demanded payment of the duties which he had liqui- 
dated on May 3, 1895. Under the tariff act of 1894, the new duties 
upon woolen goods did not go into effect until January 1, 1895. The 
collector liquidated the duties due upon the articles in question at the 
higher rate of duty which was imposed by the act of 1890 at the date 
of their importation. The importer protested on November 1, 1895, 
against this assessment, upon the ground that the goods had not be- 
come dutiable until after January 1, 1895, and therefore were dutiable 
under the new rate in the woolen schedule of the act of 1894. The 
board of appraisers sustained the collector, upon the ground that the 
protest was not lodged with the collector until more than 10 days 
after the liquidation. The circuit court reversed the décision of the 
board, upon the ground that the merchandise did not become subject 
to any duty, and that the collector had no authority to make a liquida- 
tion until the expiration of the second six months. The theory of the 
importer is, not only that thèse theatrical properties were exempt from 
duty in case they are exported within the six months allowed by the 
statute, or within the additional term of six months, if such extension 
shall be allowed by the secretary of the treasury, but that at the expira- 
tion of such allowed period or periods the duties must be in accord- 
ance with the statute in force at that time, and that, if the duties had 
been lowered, the importer need pay only at the diminished rates; if 
they hâve been increased, the United States must receive the enlarged 
duty. We do not so understand the intent of paragraph 596. It pro- 
vided that the implements of one's occupation should be free from duty, 
but that this exemption should not include theatrical properties, 
which, however, could be admitted without payment of duty, and none 
need be paid if the properties should be exported within a speciâed 
time. If they remained in the country beyond such time, they must 
pay the duties which were imposed upon similar goods at the time of 
the importation. The statute did not intend to provide one ratç of 
duties for the importer who imported his theatrical properties for per- 
manent use, and to impose a possible différent rate upon the theatrical 
proprietor who professes to import his properties for temporary use, 
but retains them in the country permanently. The paragraph admits 
free of duty theatrical properties brought in by proprietors of the- 
atrical exhibitions for temporary use, but it imposes a duty upon such 
properties imported f of permanent use, or which, brought in for tempo- 
rary use, remain hère longer than 12 months, and requires a bond for 
the payment of the duties upon the latter class. The amount of duties 
is to be liquidated in accordance with the laws which existed at the 
time of the importation. It follows that, before the expiration of 
the time prescribed by the statute or allowed by the secretary of the 
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treasury, the collecter had the rigM both to appraise and to liquidate; 
that is, to ascertain the value of the goods, and state the amount of 
the duties which might subsequently be due. The décision of the 
circuit court is reversed. 



SOHIBFFELIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 25, 1898.) 

No. 31. 

Cdstoms Duties— Classification — Booss for Ckatuitous Pbivatb Circula- 
tion. 

Books publlshed by an individual for gratuitous private circulation were 
entitled to free entry, under paragraph 410 of the act of 1894, tiiough such 
distribution was intended to promote the sale of an article manufactured 
by the publisher. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Schieffelin & Co. from a décision of the 
board of gênerai appraisers in respect to the assessment of duty on 
certain books imported by them. The circuit court afflrmed the 
décision of the board, and the importers hâve appealed. 

Stephen G. Clarke, for appellants. 
Henry 0. Platt, for the United States. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is whether 
the importations in controversy were exempt from duty, under that 
provision of the tariff act of August 28, 1894 (paragraph 410), provid- 
ing that "books * * • and scientiflc books • • • devoted 
to original scientiflc research, and publications of individuals for 
gratuitous private circulation," should be entitled to free entry. 

The importations were books, the publication of an individual, 
treating of varions subjects relating to Norway, its flshermen and 
fisheries, its customs, to Moller's Cod-Liver Oil, and containing some 
matter of scientiflc research original with the author. It was pub- 
lished, not for gênerai circulation or for sale, but for gratuitous dis- 
tribution to such selected persons, principally physicians and others 
who might become interested in Moller's Cod-Liver Oil, as should 
be designated by the publisher or his friends. The publisher doubt- 
less expected by its distribution to promote the sale of his cod-liver 
oil, by enlightening those who might read it in regard to the valuable 
properties of that article. 

This circumstance, however, is not material. The books were 
imported for gratuitous private circulation, and, if this was done in 
the effort to accomplish some ulterior object of interest to the pub- 
lisher, the statute does not condemn it, or make it in anj sensé a 
test of the dutiable character of the books. 
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We observe that one of the protests upon some of the importations 
Btates as the ground for objection to the collector's classification 
that they are "scientiflc books, devoted to original scientific research," 
•while the protest upon some of the other importations states as tlie 
ground of objection that the books are "the publication of an indi- 
vidual, for gratuitous private circulation," The flrst of thèse pro- 
tests is not well founded. The books were not devoted to original 
scientiflc research. It may be that a book is entitled to free entry 
under the statute if it is one principally devoted to topics of original 
scientiflc research, although incidentally it treats other topics; but 
a book like the importations is not within that catalogue. That 
was not its primary or principal thème. The board of gênerai ap- 
praisers and the circuit court, in their décisions, seem to hâve con- 
sidered this protest only, and to hâve overlooked the other protest. 
The importations covered by the other protest were entitled to free 
entry. 

The décisions of the circuit court and of the board of gênerai ap- 
praisers are accordingly reversed. 



PHILADELPHIA OKEAMERY SUPPLY CO., Llrnîted, et al. T. DAVIS & 
EANKIN BLDG. & MFG. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 22, 1898.) 

No. 400. 

1. Patents — Limitation ov Claimb — Centripuqal Procbss fob Ckbamiho 
Mile. 

In the proeesg of creaming milk descrlbed In the Houston and Thomson 
patent, No. 239,659 (asslgned to Théo. Bergner), the cream la thrown from the 
, spinning vessel by centrlf ugal force, while the skim mille la removed from the 
aame vessel by the action of a pump. The spécification and drawings sug- 
gest no way for removing the slîim mllls otherwise than by the pump. If 
clalms 6, 6, and 7 be valid at aU, they must necessarily be limited to the 
process descrlbed in the patent. In which case appellees do not infringe. 

t. Bamb— Anticipation. 

If the eighth claim is to be dlstingulshed from elther of the others, and is 
to cover an intermittent process whereby the sliim milk gradually flUs the 
Bpinning vessel until ail the cream is expelled from a given batch of milk, 
when the spinning of the vessel stops and the skim milk flows out by gravlty, 
then such claim is anticipated in the prlor art. 

Àppeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

Chas. H. Aldrich & Ephraim Banning, for appellants. 
W. E. Simonds, R. S. Taylor, and Peirce & Pisher, for appellees. 
George Hoadly and William Houston Kenyon also filed brief in 
behalf of United States Butter-Extractor Co. and others. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

• SHOWALTEE, Circuit Judge. This appeal concerns the validity 
and infringement of claims 5, 6, 7, and 8 of letters patent of the 
United States, numbered 239,659, issued April 5, 1881, pursuant to 
84F.-56 
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an application flled October 29, 1877, by Edward J. Houston and 
Elihu Thomson. The "invention relates to machines of tbe class in 
which the séparation of the lighter and heavier constituent» of liq- 
uids or semifluids is eflfected by the action of centrifugal force." 
Tbe first three of the claims read, respectively: 

"(5) The process of creaming milk mechanically, skimming off the cream 
mechanlcaJly, and removing the skimmed milk mechanically, by centrifugal 
force. 

"(6) The process of creaming milk mechanically, skimming off the crean> 
mechanically, and augmenting the volume of the charge, so as to remove both 
the cream and the skimmed milk separately, by centrifugal force. 

"(7) The process of creaming milk mechanically, skimming off the cream 
mechanically, and supplying fresh milk under a regulated feed, so as to drive 
off the cream and skimmed milk separately, while maintaining incipient and 
progressive séparations of the supply Into accretions of cream and skimmed 
milk." 

Two of the four diagrams of this patent are shown below, the ap- 
paratus illustrated by the other two being inoperative. Fig. 1 is 
a vertical central section; Fig. 3, a horizontal section, through the 
Une X X, of Fig. 1. 



FIQ. I 




The spécification contains the following matter: 

"To carry out our invention, we provide a separatlng vessel, A, which is 
swelled outward towards Its base, in form subatantially of elther a frustrum 
of a cône or segment of a sphère; and It is secured flrmly upon a tubular 
vertical axis or shaft. Ai, to which rapid rotation is imparted by gearing or 
belts in the ordinary manner. The periphery or body of the vessel. A, is solid 
or imperforate throughout; and the vessel is provided with a central opening 
or mouth, a, at top, and a central opening in its bottom, corresponding in dl- 
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ameter with the bore of the shaft, Ai. A horizontal aefleeting plate, A2, is 
secured wlthln the vessel, A, a short distance above its bottom, the diameter 
of said plate belng such that the whole wldth ot the annular space between 
Its perlphery and the body of the yessel may be about equal to the distance 
between the plate and the bottom of the vessel. A tight cylindrlcal case, B, 
coneentrically incloses the separating vessel, A, sald case being closed at its 
ends by a cap, b, and bottom plate, bi, respectively, and being either secured 
to a fixed support or rotating with the vessel, as may be preferred. In the 
Instance of a fixed case, as shown in F'igs. 1 and 3, a central openlng, b^, Is 
formed lu the cap, b, the diameter of which opening must be less than that 
of the mouth, a, of the separatlng vessel, so as to prevent the escape of liquid; 
and a smaller central opening, suri'ounded by an upturned flange or rlm, bs, is 
formed In the bottom plate, bi, for the free passage of the shaft, Ai. A dis- 
charge tube, b*, is connected to any convenient portion of the bottom plate, 
bi, and serves to lead off the lighter separated ingrédients. The liquid to be 
treated Is fed to the separating vessel through a central supply tube, Bi, pass- 
ing through the opening, b2, in the cap, b, of the case and through tbe mouth, 
a, of the separating vessel, and terminating a short distance above the deflect- 
ing plate, As. • * ♦ In the opération of our improvements, the liquid to 
be treated Is fed to the separating vessel. A, in a continuous stream, gradu- 
ated in quantity, as required, through the supply tube, Bi, and is received 
upon the deflecting plate, A», the interposition of which prevents Its passage 
directly to the opening of the lower tubular shaft. TJnder the influence of 
the centrlfugal force developed by the rapid rotation of the vessel. A, the 
denser ingrédients or constituents of the supplied liquid accumulate at and 
towards the greatest diameter of the vessel, A, as shown by the heavy dots 
in the drawings; while the lighter ingrédients or constituents, arranging them- 
selves nearer the axis of rotation, as shown by the light dots, are discharged 
around the mouth, a, of the vessel into the case, B, from which they are witli- 
drawn Into a suitable réceptacle through the diseharge tube, b*. ♦ • • The 
'denser ingrédients or constituents pass under the deflecting plate, A2, into the 
tubular shaft, Ai, from which they are removed from time to time, as required, 
by a pump. We thus provide a separator having a single source of supply 
and two distinct discharges, and susceptible of continuous opération, without 
interférence of the supplied liquid with the separated products. * * • It 
will be obvious that, In the opération of our invention, stoppages of the ap- 
paratus for the Insertion and removal of material, as in ordinary centrlfugal 
machines, are unnecessary, and the opération of séparation may be eontinu- 
ously carrled on until any deslred quantity of liquid has been treated. Our 
improvements * ♦ * are partlcularly adaptable to cases In which, from 
the nature of the materials dealt wîth, centrlfugal machines of the ordinary 
type cannot be employed; for example, in the séparation of two mingled liquida 
of différent densities, one from the other, as in creaming milJî." 

Assuming that milk is fed into such a machine as is shown in Fig. 
1, to be separated into cream and skim milk, then if the vertical Une 
of division downward from the letter A, between the spaces marked, 
respectively, by shaded and lighter dotted Unes, be extended through 
the plate, A^, to the base of the spinning vessel, A, the space in the 
spinning vessel to the right of such vertical Une will indicate the 
section of the zone of skim milk, while the space in lighter lines to 
the left of said vertical Une will show the section of the zone of 
cream pouring out at the top over the edge of the spinning vessel, 
and resting at the bottom on plate, A^". It is possible, on the one 
hand, that the pressure of the cream zone against the skim milk 
might force the latter underneath the plate. A*, beyond the Une 
hère indicated; but, on the other hand, this tendency would be coun- 
teracted by the greater density of that portion of the skim milk 
which passes below the plate. A", as compared with that portion 
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which remains above said plate. Thèse considérations, liowever, do 
not aJïect the case. The pump, it will be noticed, niust be coutinu- 
ously used to detach the skim milk under the plate, A^, from the 
zone where the centrifugal force holds it while the cream is thrown 
over the upper edge of the spinning vessel. If such means of re- 
moval be not used, the skim milk will mingle again with the cream, 
and a volume of the mingled fluid equal to the quantity of milk com- 
ing into the vessel will be ejected over the mouth, a, of the sj^nning 
vessel. In other words, the continuous use of the pump to get the 
proper percentage of the skim milk out of the vessel is necessary or 
functional in continuously separating the cream, and causing it to 
be thrown out at the apex, a, of the vessel, A. While the pump is 
in opération, the cream is separated from the milk by centrifugal 
force, and thrown from the containing vessel by centrifugal force. 
The skim milk, however, is not removed from the vessel by cen- 
trifugal force, but by the external air pressure from above, when 
the air bas been withdrawn from the space under the plate. A*; 
that is to say, by the pump. 

If the inclosing cylinder, B, of Fig. 1, had been attached to shaft, 
A*, so that it also would spin with the vessel, A, and if the open- 
ing between the upper edge of the mouth, a, and the plate, b, had 
been hooded and so adjusted in size as to let out by the centrifugal 
force only the skim milk, the cream might hâve been ejected also 
by centrifugal force through the opening, b^, and over the interior 
edge of the plate, b, into some compartment prepared to receive it. 
Or, if the hollow shaft. A*, had been enlarged into a cylinder whose 
interior diameter extended slightly beyond the vertical line above 
herein mentioned as separating a section of the skim milk zone from 
the cream zone, then, possibly, the skim milk zone might hâve been 
kept uniform in volume by the expulsion of the incrément of skim 
milk over the edge of said cylinder. Or, again, if a circular open- 
ing of proper dimensions concentric with the shaft, A^, had been 
made in the bottom of the vessel. A, underneath the plate, A^, and 
coïncident with the line of division between the cream zone and the 
skim milk zone, and the exterior vessel, B, had been made with a suit- 
able compartment Connecting with said circular opening, the skim 
milk might hâve been ejected by centrifugal force out of the vessel, 
A, into such compartment while the cream was also being ejected 
at the apex, a. In any one of thèse supposed cases the cream would 
hâve been separated from the skim milk by centrifugal force, the 
cream would hâve been removed by centrifugal force, the skim milk 
would hâve been removed by centrifugal force, and the process would 
hâve been continuous under a regulated feed of full milk. 

While the application for the patent in suit was pending in the 
patent oifice, a subséquent application for another patent showed a 
separator which acted on the principles outlined in the last para- 
graph above. The invention of this second application need not 
be hère described further than that the spinning vessel contained 
openings properly placed with référence to the two zones, and prop- 
erly sized and hooded to keep separate the cream from the skim milk, 



PHILADELPHIA CEEAMEEY S. CO. V. DAVIS & RANKIN BLDG. & MFG. CO. 885 

the OTerflow of the one liquid being ejected at the one opening, and 
that of the other at the other, the apparatus while in opération hav- 
ing a continuous and regulated feed of full milk. To this second 
application were appended the claims marked 5, 6, and 7, above 
herein quoted. On the suggestion of the patent oiBce, said claims 
were also appended to the patent in suit; and afterwards, upon 
interférence proceedings, they were awarded to Houston and Thom- 
son, as being covered by the invention of the patent in suit which 
was prior in time. With this action of the patent office we are not 
in accord. The skim milk could not be removed from the Houston 
and Thomson vessel, A, by centrifugal force. Their spécification 
does not show even by implication or suggestion any possible mod- 
ification of the vessel, A, wherebj this could hâve been done. The 
pump is necessary to the continuous séparation as planned by them. 
Their process may hâve been valid and patentable, but it was not 
the process of the patent from which the three claims were taken, 
and which is now used by thèse appellees. If we put upon the 
claims a construction which will maJie them applicable to the pro- 
cess shown by the patent in suit, then appellees do not infringe. 
Appellants can hâve no monopoly of the art in gênerai of separating 
the cream and skim milk from a continuously increasing batch of 
full milk. Their monopoly is limited by the process to which the 
milk was to be subjected, as disclosed in their patent. 

The ninth claim of the patent in suit, which claim is not hère in 
controversy, reads as follows: "The process of creaming milk by 
centrifugal force, and feeding in skimmed milk, new milk, or milk 
and water, to drive off the cream." The eighth claim of the patent, 
which is in controversy hère, reads as follows: "The process of 
creaming milk and skimming ofif the cream by the action of cen- 
trifugal force." Thèse two claims were also taken from another con- 
temporaneous application, which disclosed a spinning bowl whei'ein, 
after a given batch of milk had been separated into cream and skim 
milk, the feed was changed to skim milk or water until ail the 
cream had been ejected over the upper rim, when the machine stop- 
ped. Now, if the words of the eighth claim can be made to identify 
this intermittent process as distinguished from the continuous pro- 
cess proposed in the spécification of the patent in suit, or from the 
continuous process as previously outlined in this opinion, then, as 
we understand the record, appellees do not infringe. They do not 
practice the intermittent process. Moreover, the intermittent pro- 
cess was in the prior art, not as speciflcally applicable to milk, but 
to any mixture of two liquids of différent densities. If the pump 
be not used, then the heavier component of any liquid mixture fed 
into the vessel. A, will separate itself from the lighter, and, if the 
feed J)e kept up, the lighter will eventually ail be thrown ont at the 
top. If the spinning of the vessel. A, be then stopped, the denser 
liquid will flow ont by gravity through the hoUow shaft, A"^. But 
this process is not proposed or suggested in the spécification. It is 
found quite as distinctly in the prior art as in the patent in suit. 
Neither Gellé nor Cadiat names the creaming of milk as a sépara- 
tion to be attained by his apparatus. Each had speciflcally in view 
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the clarification oî a liquid by separating a portion made denser by 
impurities from a remainder which is clarifled. But the process in 
the case of each was the séparation by centrifugal force of a denser 
from a lighter liquid. A fonn of centrifugal separator as proposed 
by Cadiat is hère shown. 




The mixed liquid is fed into the machine through the upper inlet, 
as marked by the arrows. Passing through the openings h under 
the influence of centrifugal force while the vessel is spinning, the 
liquid will arrange itself around a hollow cylinder, a vertical cen- 
tral section of which is indicated by the dotted Unes a a, a a. The 
lighter liquid will pass out at the two upper openings. After the 
lighter liquid has ail been discharged, the feeding of the machine 
is stopped, and it gradually ceases spinning, when the heavier liquid 
runs out at the lower discharge, L. The spécification of the patent 
in suit concèdes, as in the prior art, machines in which the sépara- 
tion of the lighter and heavier constituents of liquids or semifluids is 
eiïected by the action of centrifugal force. The séparation of two 
liquids of différent spécifie gravities by centrifugal force and the 
éjection of the lighter from the spinning vessel, was no longer in the 
realm of invention when Houston and Thomson devised their ap- 
paratus. To get the incrément of heavier liquid continuously out 
of the spinning vessel while the opération went on was still a prob- 
lem. Houston and Thomson did this by air pressure from above, 
due to the withdrawal, by a pump, of the air underneath the plate, 
A^. The inventor whose process has been followed by thèse ap- 
pellees eut an opening of suitable dimensions, properly hooded and 
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locàted, throngh the wall of the spinning ressel, and suffered the 
excess of skim milk to be thrown out by centrifugal force. 

If we liinit the flfth, sixth, and seventh claima to the process de- 
Bcribed in the spécification of the patent in suit, then thèse appellees 
do not infringe. We are unable to give to the eighth claim any 
meaning which will distinguish it from either of the others, and at 
the same time from the process of centrifugal séparation as prac- 
ticed in the prier art; that is to say, if the eighth claim is to cover 
the intermittent process .above explained, that process is as clearly 
apparent in the prior art as in the patent in suit The decree i» 
affîrmed. 



TIMONBY y. BTJCK 

(Circuit Court of Appeals, Second Circuit. January 7, 1898.) 

No. 34. 

1. Patents — VAWDrrT and Construction — Brick-Mold Bandino Machinb. 

The Buck patent, No. 499,206, for improvements In brlck-mold sandlng 
machines, was not anticipated by a prior patent to the same inventor, and 
Its flrst daim discloses patentable novelty. 78 Fed. 487, afflnned. 

2. Samb— Agheembnt to Assign. 

An agreement to assign future patents in considération of the assignée'» 
paying the expense of taking them out, is abandoned, as to a particular 
patent subsequently allowed, by his refusai, after investigation, to pay 
such expenses on the ground that the patent will be worthless; and after 
a subséquent asslgnment of the patent to another he le estopped from 
clalming any Interest therein. 78 Fed. 487, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by Frances C. Buck against Frank Timoney 
for alleged infringement of patent No. 499,206, granted June 13, 1893, 
to James A. Buck, for improvements in brick-mold sanding machines. 
The circuit court, after a hearing on the merits, entered a decree for 
complainant for an injunction and an aocounting on the flrst claim 
of the patent. See 78 Fed. 487, where a full statement of the facts 
will be found in the opinion of the circuit court. The défendant baa 
appealed. 

Walter E. Ward, for appellant. 
Geo. A. Mosher, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. We agrée with the court below that the patent 
in suit is not anticipated by the patent to Buck, that the combination 
of the flrst claim is not destitute of patentable novelty, and that the 
claim is infringed by the defendant's machine. Thèse issues are fuJly 
discussed in the opinion of Judge Coxe, who decided the case in the 
circuit court, and it seems unnecessary to add anything to the viewa 
expressed by him. 

The défense founded upon the équitable title of the Newton» to 
the patent ia without merit It resta upon an agreement between 
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them and Buck, inartificially drawn, made between them when sev- 
eral applications were pending in the patent office for patents upon 
Buck's inventions, including one for the patent in suit. Tlie agree- 
ment contained this clause: "AU patents owned or that may be ob- 
tained in the future to be jointly owned by them [the Newtons] and 
Buck jointly. Said A. H. Newton Bros, to pay ail the expenses of 
obtaining the same." It is obvions from the subséquent action of 
the parties that they understood this agreement to mean that the 
expenses of obtaining the patents should be advanced by the Newtons 
from time to time as they were needed during the pendency of the 
applications. When Buck called upon the Newtons to advance the 
expenses accruing upon the application of the patent in suit, they de- 
clined to do so without further investigation into the probable value 
of the patent Thereupon they did investigate, and came to the con- 
clusion that the patent would be worthless, and so informed Buck, 
telling him that they would hâve nothing to do with obtaining it. 
Thereafter Buck proceeded alone, and the patent was granted to him. 
The Newtons paid no part of the expenses, never offered to do so, and, 
so far as appears, never claimed to hâve any interest in the patent 
until the présent suit was brought. What took place was, in eiïect, 
an abandonment of the agreement so far as it related to the patent 
in suit. Having led Buck to assume that they did not intend to 
participate with him, and were content that he should proceed as 
though alone interested, and Buck having acted in reliance upon that 
understanding, the Newtons are estopped from claiming any interest 
in the patent, The decree is afflrmed, with costs. 



THOMSON-HOUSTON ELEOTEIO CO. v. UNION Rï. CO. 
(Circuit Court, S. D. New York. February 7, 1898.) 

1. Patents— CoMBiNATiONS—OPERATrvENESS. 

A combinatlon claim wlU not be held invalid as inoperative merely for 
want of a device necessary to make it operatlve automatically, if it be other- 
wise operatlve. 

3. Same— Delay in Filinq Disclaimers. 

Delay in fliing disclaimers as to claims found invalid by tlie circuit court 
of appeals on appeal from an order granting a temporary injunction held 
excusable on the ground that the patent owner might reasonably décline to 
finally relinquish the elaims until It had opportunity to apply to the suprême 
court for a review on certiorari, whlch application would be uselesa on an 
appeal from an order. 

8. Same— Contact Devices for Electric Railwats. 

The Van Depoele patent, No. 495,443, for an Improvement in travellng 
contacts for electrlc railways, covers, in claims 2 and 4, only the combinatlon 
of the car and conductor, with an under-running trolley capable of swing- 
.Ing freely on a vertical axis, and thus adapted to curves and irregularities 
in the conductor; and thèse claims are not Invalid, either for inoperativeness 
or by reason of being previously patented to the same inventor. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Union Eailway Company for alleged infringement 
of letters patent No. 495,443, granted AprU 11, 1893, to the adminis- 
trators of Charles J. Van Depoele, for an improvement in traveling 
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contacts for electric railways, The canse was heard upon motion for 
a preliminary injunction under claims 2 and 4 of the patent. 

P. H. Betts and F. P. Fish, for tlie motion. 
W. C. Witter and Charles E. Mitchell, opposed. 

LACOMBE, Circuit Judge. The circumstance that thèse two claims 
were not expressly declared upon in the Winchester Ave. Ry. Co. Case, 
decided by Judge Townsend (71 Fed. 192), is not controlling. In 
Westinghouse Air-Brake Co. v. New Yorli Air-Brake Co., 65 Ped. 99, a 
pieliminary injunction was granted by this court on patent No. .360,070, 
although it had not been previously adjudicated, on the ground that in 
the earlier litigatiou it had been "discussed at great length, and its 
meritoriousness clearly recognized." And that injunction was sus- 
tained in the court of appeals. 16 C. C. A. 371, 69 Ped. 715. It is 
perf ectly plain from an examination of the opinion of Judge Townsend 
and the voluminous record upon which it was based that the very com- 
bination covered by claims 2 and 4, viz. the overhead conductor and 
the trailihg arm hinged and pivoted to the car so as to bridge the 
space between it and the conductor, with a contact device at its upper 
end, capable of being pressed upwardly Into engagement with the 
conductor, was fuUy considered by him, and held to be a most meri- 
torious invention, and Van Depoele its inventor. It is thought that 
the décision of the court of appeals in this circuit in the Hoosick 
Ry. Co. Case, 82 Fed. 461, has not affected the weight of the Winches- 
ter Ave. Ey. Co. décision so far as it deals with the questions of inven- 
tion and priority. The court of appeals held that claims 6, 7, 8, 12, 
and 16 of the patent hère sued on were invalid, because the particular 
combination or combinations which those claims covered had been 
already patented by Van Depoele in his earlier patent No. 424,695; 
and this was ail that it held. The complainant tiierefore comes into 
this court with the presumption arising from those judicial conclusions 
in the Winchester Ave. Ry. Co. Case, which the court of appeals did 
not disturb. 

The two claims now declared on are as foUows: 

"(2) The combination of a car, an overhead conductor above the car, a con- 
tact device, mailing undemeath contact with the conductor, and an arm car- 
ried by the car, and carrying the contact device, and pivoted so as to swing 
freely around a vertical axis." 

"(4) The combination of a car, an overhead conductor above the car, a con- 
tact device, making underneath contact with the conductor, and an arm on the 
car, movable on both a vertical and a transverse axis, and carrying the contact 
device." 

In the Hoosick Ry. Co. Case double patenting was found, because 
each of the claims therein considered contained in some form of words 
a référence to a "spring" or "weight" or "weighted spring" or "tension 
fcpring" or "spring device," one of whose two functions was to central- 
ize the depressed end of the trolley, and the other was to give the 
upward pressure to the contact end. 

The two claims above quoted contain no words which can be tor- 
tured into any such référence. Manifestly, they were intended to 
cover, and do cover, only the combination of the car and conductor, 
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with an nnder-running trolley capable of swinging freely on a yertical 
axis, and thus adapted to curves and irregularities in the conductor. 
And Judge Townsend held that Van Depoele was the first to make 
practicable the electrical propulsion of an electric railway by "a long, 
rigid arm upwardly pressed, and capable of universal movement." The 
défendant contends that the weighted spring, which is the only means 
for imparting upward pressure disclosed in the patent, must be read 
into those claims, for the reason that wilhout it the claims would cover 
"inoperative and useless" combinations. It seems unnecessary to 
discuss the authorities cited bv complaiuant in opposition to this con- 
tention. Deering v. Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118; 
Taylor v. Spindle Co., 22 C. C. A. 203, 75 Fed. 301; Holloway v. 
Dow, 54 Fed. 511, Although an additional device may hâve to be 
added to make the combination opéra tive automatically, it is none 
the less opera^ive without such addition. A boy seated on the roof 
of the car oould impart the upward pressure, not as economically 
nor as well as the weighted spring would, but quite sufficiently to 
insure the opération of the combination expressed in the claim. It 
must be concluded, then, that claims 2 and 4 do not cover a spring 
or weight or tension device, and it is conceded that they contain ao 
switching device. In the earlier patent no claim is to be found 
which does not contain either the spring or weight or the switching 
device. It would seem. then, that thèse claims certainJy are not ob- 
noxious to the criticism of the court of appeals, and that no "double 
patenting" is shown; and since the meritoriousness of the invention 
and Van Depoele's priority was found by Judge Townsend in the 
Winchester Ave. Ey. Co. Case, complainant should be entitled to hold 
what it has established after long and expensive litigation, unless 
the case presented hère is changea by évidence not before the court 
in that case. I cannot see that the Hunter and Deligny patents, 
which are the only new ones, are any more of an anticipation than 
were those introduced in the Winchester Ave. Ey. Co. Case. 

It is further contended that complainant has unreasonably neg- 
lected and delayed to enter a disclaimer of claims 6, 7, 8, 12, and 16 
of the patent in suit, which were held void by the court of appeals. 
That décision, however, was rendered upon an appeal from an order, 
and complainant is naturally averse to flnally relinquishing thèse 
claims until it may hâve had an opportunity to apply to the suprême 
court for a certiorari, — an application which it is useless for it to 
make, when only a preliminary order is involved. There seems to 
be good groimd for delaying disclaimer. 

The argument that by its disclaimer of claim 9 complainant has 
disclaimed the entire invention of the patent, which is therefore wholly 
void, is unfortifled by authority and unpersuasive. 

Infringement cannot be seriously disputed. Defendant's device la 
practically a duplication of that used by Van Depoele in New Orléans 
in 1885. Complainant may take order for injunction pendente lite, 
but, when issued, its opération may be stayed for 30 days, to give 
défendant an opportunity to review this décision at this term of the 
court of appeals. 
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WIRT T. FARRELLY et al. 

(Circuit Court, S. D. New York. February 9, 1898.) 

1. Patents— Anticipation. 

A patent cannot, as an anticipation, properly bave implied into It, from 
necessjty, more than It falrly shows, to make It represent an operative 
structure. What is required and not so shown Is left for later inventors. 

3. Samb— FouNTAiN Pbnholdbks. 

The Stone patent, No. 260,134, for a fountain penholder wherein the ink 
Is drawn to the nibs of the pen by capIUary attraction between a feed plate 
and the pen, held not anticipated, valid, and infringed, as to claims 2 and 4. 

This was a suit in equity by Paul E. Wirt against Stepheii Farrelly 
and others for alleged infringement of a patent for a fountain pen. 

Walter S. Logan, for plaintiff. 
George S. Prîndle, for défendants, 

WHEELER, District Judge. This suit is brought upon patent No. 
260,134, dated June 27, 1882, and granted to Marvin G. Stone, for a 
fountain penliolder wherein the ink is drawn to the nibs of the pen 
by capillary attraction between a feed plate or plates and the pen. 
The claims in question are : 

"(2) In a fountain pen, the combination of the body wherein a column of ink 
is sustained mainly by atmospheric pressure, a writing pen of ordinary form 
at the lower end of said body, one or more feeders with surfaces lying ad- 
jacent to the pen, and extending from the ink supply downward to the point 
of the pen, and an air admission to the lower end of the réservoir, substantially 
as shown, whereby an automatic and constant feeding of the Ink from the 
réservoir to the point of the pen is secured by capillary action." 

"(4) In a fountain pen, the combination of a réservoir wherein the ink Is sus- 
tained by atmospheric pressure, a writing pen, a feed plate lying adjacent to 
said pen, with a thin passage between the two for the feed of the ink from 
the réservoir, and an air admission at the foot of the réservoir, distinct from 
the passage through which the ink descends to the pen." 

The patent was before this court, and sustained as an anticipation, 
in Sackett t. Smith, 42 Fed. 846, and as a foundatlon of recovery, and 
was held valid, in Wirt v. Hicks, 45 Fed. 256. Several anticipations 
besides those claimed in the latter case hâve been set up hère, most of 
them, however, as showing some form of capillary feed, but not "the 
capillary feed" between a plate and the pen, of which Stone was there 
found and held to be the flrst inventor. That nearest to this inven- 
tion, and the only one seeming to require fnrther notice, is patent No. 
16,299, dated December 23, 1856, and granted to A. F. Warren, for a 
fountain pen, in which the pen itself was to be held between two plates, 
the upper ends of which went up through a plug with grooved passages 
at its sides, in the lower end of the ink cylinder, and the lower ends 
down to the nibs of the pen; and what was done imder that patent. If 
there was to be by the terms of the patent, or was when the pens were 
made, a passage through the plug between the plates dovra to and 
along the pen for the flow of ink, that arrangement would seem to hâve 
been a fuU anticipation of thèse claims. The spécification of the pat- 
ent says: 
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"A represents a hollow cyllnder which forms tbe Ink fountain or réservoir. 
Thls fountain may be constructed of glass or métal, and Is made of a suitable 
length and diameter, so as to form a convenient handle or holder. B repre- 
sents a tube, which is fitted on the upper part of +he cylinder. A, and is al- 
lowed to slide freely thereon. This tube bas a rod, C, attached to the inner 
side of Its upper end, the rod, C, extending downward within the cylinder, A. 
The rod, C, passes through a stopper, a, In the upper end of the cylinder, A. 
To the lower end of the rod, C, two plates, b, c, are attached. Thèse plates 
pass through a plug, D, which is fitted within the cylinder. A, sald plug being 
grooved longltudinally at its periphery, as shown at d, Fig. 2, to allow the inli 
to pass through. E represents the pen, which is fitted between the two plates, 
b, c, the upper end of the pen pa,ssing a suitable distance into the plug, D. 
The plate, b, is at the upper side of the pen, and the plate, c, is at the under side. 
The two plates serve to support the pen in the plug, D, and also serve as feed- 
ers to conduct the ink to the nlbs of the pen, the two plates extending down 
to within a short distance of the nlbs. The plug and plates are connected 
together, and as the pen is fitted between the plates and into the plug, and 
the plates attached to the rod, 0, it will be seen that by drawlng the tube, B, 
upward, the pen will be drawn within the cylinder. A, as shown in Fig. 2. 
A cap, F, is fitted on the upper end of the tube, B, and this cap, when the pen 
is drawn within the cylinder. A, is fitted over the lower end of the cylinder, to 
prevent the ink from escaping theref rom. The cylinder, A, may be fllled with 
ink by drawlng the pen within it, and invertlng the cylinder, or holding its 
lower end upward, and pouring the ink into it. The pen may then be shoved 
outward till the lower end of the plug is flush with the lower end of the cylin- 
der, and the Implement Is ready for use, as shown in Fig. 1." 

The drawings show the plates attached to the rod above the plug, 
with no other attachment of the rod to the plug; and, as the plug was 
to be moved by the rod, the plates must be attached firmly to the plug. 
There could be no passage for ink through the plug but between the 
plates, and none such is there shown or mentioned ; and, if there was one 
it would be stopped up by the insertion of the pen between the plates 
ûrmly enough to be held by them. The grooved passages at the periph- 
ery of the plug are both mentioned and shown for the flow of the ink; 
and, as the plates are described as feeders for conducting the ink to 
the nibs of the pen, they would hâve to take it along their edges from 
the lower side of the plug at the ends of the passages. Thèse passages 
are suggested, in argument, to hâve been intended for the flow of ink 
inward only, to fill the pen ; and an operative. structure by a passage for 
ink to the pen, somehow between the plates, is said to hâve been im- 
plied. The passages shown would, however, be as good for the ink 
either way as for the other; and, not being limited to either, would not 
imply any, from necessity, for the other. A patent cannot, as an 
anticipation, properly hâve implied into it, from necessity, more than it 
fairly shows, to make it represent an operative structure. What is re- 
quired, and not so shown, is left for later inventors. Dashiell v. Gros- 
venor, 162 U. S. 425, 16 Sup. Ct. 805; Universal Winding Co. v. Willi- 
mantic Linen Co., 83 Fed. 228. This patent does not expressly or by 
necessary implication seem fairly to show a passage between a plate 
and a pen for capUlary flow of ink to the nibs of the pen, which is the 
gist of Stone's invention. 

Warren appears to hâve made pens for sale, but not successf ully ; and 
none of them hâve been produced. A witness who assisted him bas testi- 
fied that some of them had a passage for the ink through the plug, and, 
later, that he did not know whether, when completed, they did or not. 
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This falls short of proving that they did, and far short of proving be- 
yond a reasonable doubt that they did, as is necessary to defeat a pat- 
ent. 

The patent in suit describes the upper end of the ink réservoir 
as "elosely fllled with a mass of sponge or other perçus, absorbent ma- 
terial" for preventing accidentai discliarge of the ink, and assisting 
"in sustaining the same in the holder," but says: "The column of ink 
will, however, be sustained in the réservoir, when the lattw is held 
upright, by atmospheric pressure, aided, perhaps, by a slight capillary 
attraction without the présence of the sponge." Two other daims in- 
clude the porous material; thèse do not in express terms, but are 
said in argument on the question of infringement to do so by implica- 
tion, which would avoid infringement. As the spécification describes 
the invention both with and without tbe porous material, it might well 
be claimed both ways, however it might be otherwise. TJpon thèse con- 
sidérations, thèse claims appear again to be valid, and the défendants 
to inf ringe. Decree for plaintiff. 



FENTON METALLIC MFG. CO. v. CHASE et al. 

(Circuit Court, S. D. New York. February 9, 1898.) 

Patents— BooKCASEs. 

The Hoffinan patent, No. 450,124, for improvements in skeleton-frame, 
rolleu-shelf bookcases, with hand holes or re-entrant recesses, to facilitate 
lifting the bocks from the shelves, is void for want of invention. 73 Fed. 
831, affinned. 

This was a suit in equity by the Fenton Metallic Manufacturing 
Company against Samuel W. Chase, the St. Louis Art Métal Com- 
pany, and others, for alleged infringement of a patent for an improvR- 
ment in bookcases. The patent was heretofore held invalid on défend- 
ants' motion to vacate a default order for a preliminary injunction. 
73 Fed. 831. The cause is now on final hearing. 

Edwin H. Brown, for plaintiff. 
Paul Bakewell, for défendant. 

WHEELER, District Judge. This suit is brought upon two claims 
of patent No. 450,124, dated April 7, 1891, and granted to Horace J. 
Hoffman, assigner, to the plaintiff, for storage cases for heavy books, 
placed horizon tally. They are for: 

(1) In a storage-case for books, etc., the comblnation of a supporting rack or 
shelf composed of metallic strips, and having a re-entrant bend or recess in 
its front edge, and roUers journaled in said rack, and projecting above and in 
front of the same on each slde of said bend or recess, substantially as de- 
scribed. 

(2) In a bookshelf,. the combination of a supporting frame, a séries of hori- 
zontal roUers, the front roller in two separated sections, the intermedlate part 
of the frame being carried back to permit the admission of the hand between 
said roller sections, substantially as described. 

This case was before this court, held by Judge Lacombe, on a mo- 
tion to dissolve an injunction, and the patent was then much consid- 
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ered. 73 Ped. 831, Not much mope has been made to appear now, 
and little more seems necessary to be said. The hand recess was well 
known before Hoffman's supposed inyention, and its use is the same 
in one f orm as in another of such a bookcase. EoUers were known for 
relieving the bocks and their supports f rom friction ; and so were roU- 
ers at each side of room for handling the books. Eollers at each side 
of the hand recess in front of and above the frame may be new in that 
exact position; but they operate there as such roUers had done be- 
fore, and no differently because of any relation to the hand recess 
formed of the frame. There does not seem to be any new working 
combination in either of thèse claims. Bill dismissed. 



LEITER V. RONALDS. 

(Circuit Court, S. D. New York. February 5, 1898.) 

Shipping— Chahter op Yacht— Option to Extbnd— Considbratioh. 

Under a charter of a steam yacht for two months, at a fixed sum pald, 
fuUy equipped for a voyage to Galveston, with an option to the hirer of 
extending the charter at pro rata rates by giving 15 days' notice, the origi- 
nal considération, together with the promise to pay pro rata rates, is a suffl- 
eient considération for an extension thereof by exercising the option; so 
that if, through lacli of equipment and unseaworthiness at the beginning 
of the original voyage, the yacht brealis down during the extended period, 
to the charterer's injury, he may recovei therefor. 

This was an action at law by Joseph Leiter against George L. 
Ronalds to recover damages alleged to hâve resulted from the breach 
by défendant of his obligations under a charter of a steana yacht. 

Eobert H. ariffln, for plaintiff. 
Elijah G. Boardman, for défendant 

WHEELER, District Judge. This cause has now been heard on 
demurrer to the complaint, which allèges that the plaintiff, by charter, 
hired the defendant's steam yacht for two months from January 9, 
1896, at f 3,000 pald, f uUy equipped for a voyage to Galveston, insured 
to cover the term of the charter, or any extension thereof, with an 
option to the hirer of extending the cliarter, at pro rata rates, by giving 
flfteen days' notice prior to the expiration of the two months; that 
notice was so given, extending the charter to include, upon the same 
terms and warranty, the port of Tampico; that the yacht was not tight, 
staunch, and strong, and fitted for such service, but that the propeller 
shafts and hangers were inadéquate, and the deck and hull sprung, 
whereby, while the plaintiff was proceeding with it southerly to the 
port of Tampico, a propeller shaft broke, and with the propeller fell 
into the sea, causing leakage, and $5,441.97 expenses and damages to 
the plaintiff, not covered by adéquate insurance. The defendant's 
eounBel argues in support of the demurrer that the express guaranties 
onlv rorered the safe voyage to Galveston and return, and would be 
without considération for any voyage beyond, where the loss occurred, 
if so agreed to. But the price paid for the original voyage, and the 
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agreement to pay that for the extension, were a safl3cîent considération 
for tlie whole of both; and as the breach. accrued at the beginning 
of the original voyage, and the damage in the extended voyage, they 
wonid support the agreement as covering the damage. And the 
owner of a vessel, chartering her, "is bound to see that she is sea- 
worthy, and suitable for the service in whjch she is to be employed. 
If there be defects, Itnown or not known, he is not excused. He is 
obliged to keep her in proper repair, unless prevented by périls of the 
sea, or unavoidable accident. Such is the implied contract where 
the contrary does not appear." Work t. Leathers, 97 U. S. 379. The 
extension of the charter to include the port of Tampico would, even 
if by paroi, and separate, seem to include this obligation, which would 
cover thèse damages, accruing, as alleged, without fault of the plain- 
tiff or the ofllcers or crew of the yacht, and "owing entirely to its 
inhérent and structural defects, and unfltness for the services required 
of it, unseaworthiness, and lack of proper equipment." Some con- 
sidérations urged in behalf of the défendant, as to how the contract 
of extension would be understood by the parties, might be material on 
trial, but cannot be hère, where the allégations of the complaint hâve 
to be taken as admitted to be true. Upon the facts so hère admit- 
ted, the complaint appears to set forth a good cause of action. The 
défendant may, however, withdraw the demurrer, and answer over by 
the next rule day. Demurrer overruled, with leave to défendant to 
answer over by next rule day. 



THE BARNSTABLE. 

HALL et al. V. THE BABNSTABLB. 

TUREBT STBAM SHIPPING CO., Limited, v. BOSTON FRUIT 00. 

(District Court, D. Massachusetts. January 25, 1898.) 

No. 760. 

1. Shippinq — Chartbk Partibs— Risk op Collision— Libns. 

In the absence of more definite provisions, a déclaration in the charter 
party that the owner "shall pay for the Insurance on the yessel" casts 
on him, as between owner and charterers, the'rlsk of a collision lien be- 
coming attached to her through her négligent navigation, though her mas- 
ter, offlcers, and crew are appointed by the charterers, and they are vested 
■with complète possession, so that her navigation is thelr business. 

2. Samb— Public Policy. 

Public policy does not forbid the owner from contraeting with the char- 
terer to be liable for damages to other vessels caused by négligent naviga- 
tion of the chartered ship, while in charge of a master and crew appointed 
and controlled by the charterer. 
t. Paeol Bvidbncb — Chaktbr Partt. 

Paroi évidence by an experienced brolîer, who negotlated a charter con- 
talning a provision that the owner should "pay ail Insurance on the ves- 
sel," that he told the owner he was liable for Insurance of ail kinds, in- 
cliiding Insurance against collisions, unless he wanted to take the risk and 
not insure, is admissible to explain the intentions of the parties. 

This was a libel in rem by A. G. Hall and others against the steam- 
ship Barnfitable to recover damages resulting from a collision. The 
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Turret Steam SMpping Company, Limited, claimant and owner of 
the Barnstable, filed a pétition against the Boston Fruit Company, 
her charterer, to enforce an alleged ultimate liability of the latter, 
on the ground that it was responsible for the ship's navigation. 

Carrer & Blodgett, for libelants. 
Convers & Kirlin, for the Barnstable. 
Eussell & Russell, for Boston Fruit Ce. 

BEOWN, District Judge. In the controversy between the owner 
and charterer it is assumed that the Barnstable is liable in rem for a 
total loss of the flshing schooner Fortuna in a collision caused by the 
fault of those in charge of the navigation of the Barnstable. It is 
agreed that the master, ofQcers, engineers, âremen, and cvew of the 
steamer had been appointed by the charterer, and were paid by the 
charterer pursuant to the charter party. It is also agreed that "the 
collision was caused by the négligence of master, mates, or crew at 
the time in charge of the navigation of the steamship." The resuit 
sought by the owner is thus stated upon the brief supporting the 
pétition upon which the charterer has been cited in by the owner: 

"A decree should be entered for the libelants against tlie Barnstable and the 
Boston Fruit Company [the charterer] for the damt^„3s sustained; but the de- 
cree should provide that the damages be collected m the flrst instance from 
the charterer, and that only the amount not so coUectible be paid by the ship; 
and the decree should further provide for a recovery over against the char- 
terer, In favor of the shipowner, of any amount It may hâve to pay; and the 
shipowner should recover costs." 

Without dwelling upon the grounds for doubting the right of the 
owner, who has appeared as claimant in a proceeding in rem, to pro- 
ceed by pétition against the charterer in this, a cause of collision, 
and merely recording a doubt of the propriety of the practice, in 
view of admirai ty rule 15, and of the express limitation of rule 59, 
we will examine only those questions that hâve been argued. 

I am of the opinion that the owner has satisfactorily sustained its 
contention that the charter party vested the possession, command, and 
control of the vessel in the Boston Fruit Cbmpany and its servants, 
and that the navigation' of the vessel was the charterer's business. 
The main question, therefore, is, were the relations between the owner 
and the charterer such as to impose upon the charterer the obligation 
to indemnify the owner, in case the vessel, as the instrument of dam- 
age, should be subjected to a lien through the négligence of those 
appointed by the charterer- to manage her navigation? The owner 
contends that this right to Indemnity rests upon the gênerai principles 
of the law of bailments. The case of Bouker v. Smith, 40 Fed. 839, 
and Id., 1 0. C. A. 481, 49 Fed. 954, is cited in support of the proposi- 
tion that a charterer of a hired ship must pay for its loss through his 
fault This rule, it is argued, must also require the charterer to pay 
for its damage received by collision, and if the collision, instead of in- 
juring the hired vessel, gives rise to a lien upon her for damage to 
another vessel, the charterer must logically be bound to dischargo the 
lien ; that the rule requiring the return of the vessel undamaged must 
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also require its retum without impairment to or lien upon the title. 
The Alert, 40 Fed. 836; The Centurion, 57 Fed. 412. 

The charterer dénies its liabilitj to indemnify the owner, contend- 
ing that the gênerai principles of the law of bailments are inapplicable, 
since bj the charter party the owner and charterer hâve entered into 
spécial contractual relations, which preclude the owner from calling 
upon the charterer for indemnity for risks, and which cast the loss 
ultimately upon the owner. No case bas been cited as a précèdent, 
and the lack of légal précédents, considered in connection with the 
testimony of witnesses of long expérience that a claim like the présent, 
by an owner against a charterer, is unkaown in the shipping business, 
raises an inquiry whether the hazards to which vessels are exposed, 
and the peculiar law that renders the vessel liable, regardless of own- 
ership or control, hâve not led owners and charterers to a différent 
usage from that prevailing in the hiring of chattels not by their nature 
exposed to spécial hazards, and not the subject of liens imposed by the 
hirer and valid against the owner. If the rules in ordinary bailments 
hâve been considered by owners and cbfirterers practical rules appli- 
cable to their business, it is reraarkable that no instance can be cited 
in which they hâve been practically applied. The parties are pre- 
sumed to contract with référence to existing rules of law and known 
usages, and, in my opinion, we are required, in order to arrive at a 
proper construction of the charter party, to give weight to those 
éléments that do not exist in ordinary bailments. 

In the case of French Republic v. World's Columbian Exposition, 
83 Fed. 109, it was said: 

"The rules relatlng to bailments, such as the varying degrees of care required 
of ballees for hlre, bailees for accommodation of bailor, and bailees for mùtual 
advantage, do not, satisfactorily to one's sensé of the fltness of thlngs, exactly 
point out the law applicable to the case under considération. The relation Is 
in many respects différent in character, and In the just expectations enter- 
tained by mankind, from the ordinary private transactions that constltute the 
usual bailment" 

The presumption that a hired chattel will be restored uninjured, 
and without impairment to the value of the title, forms a part of the 
understanding of the parties in ordinary bailments. If a like pre- 
sumption of fact exist in an ordinary case of hiring a vessel, it must 
be weaker in the degree that the just expectation of loss is stronger. 
The weaker the presumption of a safe return, the greater the risk 
that was in the contemplation of the parties at the time of contract- 
ing, the stronger the inference that the contract is affected in ail its 
provisions by the risk, and that it provides therefor. 

As to the spécial risk in question, the owner contends that the con- 
tract is silent. The charterer contends that the contract speaks ex- 
pressly. Bearing in mind the importance of the question of risk of 
loss, and the fact that nowhere does the contract provide in terms 
that the owner shall be indemnifled by the charterer, or relieved from 
the risk of loss to which merely by the relation of owner he is ex- 
posed, and seeking for dhect expressions of the intention of the parties 
as it existed at the time of contracting, we flnd the stipulation. "(22) 
Ths owner shall pay for the msuranoe on the vessel." Insurance bas 
84F.-57 
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been described as "a fixed sum as the price of risk." The parties were 
contracting with express référence to risks capable of estimate in 
money. In construing the charter party, we should not be confused 
by the fact that a large loss has occurred. What is now a loss was 
at the time of contracting rnerely a risk,--the risk (as a commercial 
considération) a mère money charge. This express assumption by 
the owner of the cost of indemnity I regard as a most unequivocal 
expression of an intention to assume, and to relieve the charterer from, 
ail Tisks that wonld be covered by "the Insurance on the vessel," for 
which the owner was to pay. TJpon the opposite view, an owner who, 
for a valuable considération, has agreed to bear the cost of indemnity, 
may throw that cost upon the charterer, provided the risk existing at 
the exécution of the contract subsequently matures into loss. This 
is entirely inconsistent with the owner's contention that this clause, 
commonly employed in charters of varions kinds, is used in accordance 
with a common scheme of dividing the "fixed charges" between the 
owner and charterer. 

If, as argued upon the petitioner's brief, Insurance is to be regarded 
as a flxed charge appertaining to the ressel, according to a gênerai 
practice to hâve vessels insured, and there is a gênerai scheme to dis- 
tribute the fixed charges, the owner assnming some, the charterer 
others, then it must follow that both should share in ail beneflts ac- 
cruing from the payment of the fixed charges upon the vessel. Coun- 
sel for the owner contends that the fundamental fallacy in the re- 
spondent's argument lies in the assumption that, because the charter 
shows that the owner wants insurance against bis own risks, he 
also means to insure the charterer's risks, and to assume them. In 
reply to this criticism, it may be said that the owner's argument 
involves the fallacy of a shifting of premises, and of treating the in- 
surance — ^First, as relating to the vessel, and to the joint enterprise of 
owner and charterer; and, secondly, as relating merely to the respec- 
tive individual risks of owner and charterer; and that the argument 
involves also an assumption that the risk of a lien upon the vessel, as 
an offending res, is not an owner's risk, that should be insured against 
by the owner through a policy that might be described as "insurance 
on the vessel." The fact that a charterer may be liable in personam 
to third persons does not change the owner's risk that one injured may 
elect to proceed in rem. 

As a guide to construction, I adopt the view suggested by the coun- 
sel for the owner, that the parties, in f orming their contract, regarded 
themselves ^ embarking in a Joint enterprise, to which, for their joint 
beneflt, certain sums must be contributed for fixed charges or neces- 
sary expenses. Thèse expenses were necessarily incurred, that the 
ship might work to the profit of both owner and charterer. Among 
thèse fixed charges was "insurance on the vessel." The owner's brief, 
and the évidence of a gênerai usage to insure, lead to this view. The 
assumption of any one of the flxed charges by either party is an agree- 
ment to relieve the other of that expense, and not to call upon hrm to 
pay that charge. The agreement of the owner "to pay for the insur- 
ance upon the vessel" is an express agreement to assume, and not to 
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call upon the charterer to pay, this expense. "To pay for the insur- 
ance upon the vessel" is to pay a smn for a purpose, — to reduce an 
iûdefinite risk of future loss to a mère présent definite expense. The 
owner, therefore, contracts upon the basis of a known and definite 
expense. The price which the charterer pays the owner is full con- 
sidération for the expense assumed by the owner for insurance a£ well 
as for the use of the vessel. This is the légal effect of the charter 
party. In substance, therefore, the contract price paid by the char- 
terer includes full repayment to the owner of the price of insurance. 
As the charterer in this way has already borne the expense of insuring 
the vessel, has paid to the owner the price of risk, or cost of indemnity, 
according to the terms of the contract, the owner cannot call upon the 
charterer to pay it again. Especially would it be a violation of clear 
intention to compel the charterer to pay the cost of indemnity when, 
through actual loss, that cost has become greatest. The charterep 
having contracted on the basis of risk, and having satisfied the owner 
for his risk by a money payment, has, so far as the owner is concerned, 
stopped the running of the risk against himself. If the owner haa 
observed the terms of his agreement, he has obtained, by the con- 
sidération that the charterer has paid him, his indemnity against loss. 
The charterer has paid him what the contract makes the équivalent 
of the présent loss. Upon every légal and équitable considération, 
therefore, the charterer is relieved. 

The remaining question is, what is included in the phrase "insurance 
on the vessel"? The phrase seems broad enough to include insurance 
of every kind that, in the expectation of the parties, properly apper- 
tained to their joint enterprise. Upon the owner's brief it is claimed : 

"If the fruit company intended that the Insurance clause should hâve the 
effect of giving It the beneflt of the owner's Insurance, presumably It would 
hâve adopted the foUowing or an équivalent form of words: 'The owners 
• * • shall pay for the insurance on the vessel against ail risks, includ- 
ing protection and indemnity and freight and demurrage club protection, giv- 
Ing charterers full beneflt of same as if they were for the time being ownera 
of the ship.' " 

This, a form in practical use, is itself an example of the use of the 
term "the insurance on the vessel," as comprehending risks of every 
character, since the subséquent part of the sentence is a mère spécifi- 
cation of what is comprehended in the previous gênerai language. 
There is also testimony from the claimant's witness Gourlie tending 
to show that such a clause would ordinarily be held to include three- 
quarters of a collision risk, including running down. 

Furthermore, it has been proved by the charterer, and is not dis- 
puted, that the actual understandlng of the owner, at the exécution of 
the contract, was that the phrase included insurance against risks of 
ail kinds. William H. Bennett, who as broker negotiated the charter 
for the owner and charterer, testifles as follows: 

"I hâve had a good deal of expérience in varions insurance claims; • • ♦ 
80 much so that I clearly expressed to the owner that he would hâve to pay 
for ail insurance on the vessel, in any way, shape, and manner, against 
strandiug, collisions, and everything, as is usually done In ail ressels, unless 
he wanted to take the risk, and not Insure." 



900 84 FEDERAL REPORTER. 

The owner objecta, on the ground tliat this évidence is incompétent. 
In my opinion, liowever, the évidence was admissible. It did net 
vary, add to, or contradict the writing, but only interpreted and made 
certain its terms. Lonergan v. Buford, 148 U. S. 581, 588, 13 Sup. 
et. 684. "If the language of the document, though plain in itself, 
applies equally well to more objecta than one, évidence may be given 
both of the circumstances of the case, and of statemeuts made by any 
party to the document, as to his intentions in référence to the matter 
to which the document relates." 7 Am. & Eng. Enc. Law, 93. 

Many other provisions of the contract hâve been urged by counsel 
for the charterer in proof of the owner's intention to assume the in- 
surable risks pertaining to the vessel. That the owner assumed the 
risk of damage to his vessel, and could not caU upon the charterer to 
repair her or indemnify him for such loss, is very clear. There are 
express agreements that lead to this conclusion, without recourse to 
the provision conceming Insurance. He is to maintain her in a state 
of repair, and the hire is to abate during time lost by collision. 

There is great force in the argument that, since the vessel if dam- 
aged by this collision would hâve immediately been at the expense of 
the owner for repairs, with an abatement of price during the time lost 
in repairs, the parties contemplated faults in navigation, and that 
there was a gênerai intent to assume the risk of ail conséquences of 
collision, and no intent to make a distinction between receiving and. 
inflicting damage. It is clear upon the face of the charter party that 
the owner assumed one conséquence of a collision caused by the fault 
of the charterer's servants, and agreed to bear the expense of insuring 
against it; and it is fair to infer that he also contemplated the other 
conséquence of the same fault as a proper subject for Insurance. As 
the whole risk was insurable, évidence of a custom to insure only 
three-quarters does not, in my opinion, affect materially the question of 
intention. In considering this question, I do not lose sight of the doc- 
trine of the case of Insurance Co. v, Sherwood, 14 How. 364, cited 
upon the owner's brief. Though the loss in the présent case was the 
resuit of a collision, with the added élément of the négligence of the 
charterer's servants, yet the owner was liable to loss from such causes, 
and could inaure against it. As the contracting parties both under- 
stood that the vessel was to be under the charge of a master, who, 
though appointed by the charterer, was to be satisfactory to the owner; 
as the possible liability of the charterer to third persons for the 
master's fault would rest, not upon the charterer's personal fault, but 
merely upon an imputed responsibility; as the charterer's and owner's 
business both required that the vessel should be set in motion, and 
thereby become exposed to the danger of a lien as an offending res, — 
I see no reason, arising from public policy, why the owner and char- 
terer should not agrée between themselves as to which should bear 
the, expense of indemnity against such an anticipated loss. When 
the joint business of two persons requires the agency of a third, who 
is to hâve a large sphère of independent action not under the per- 
sonal supervision of either, I see no reason why they should not, in flx- 
ing the terms of their agreement, contemplate that this third person. 
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through négligence, might cause a loss; estimate the risk at the cost of 
insuring against it, and flx the contract priée accordingly. It is con- 
clusively settled in this country and in England that a policy of insur- 
ance, taken ont by the owner of a ship or goods, covers a loss by périls 
of the sea or the périls insured against, although occasioned by the nég- 
ligence of the master or crew, or other persons employed by himself. 
Phœnix Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 312-323, 6 Sup. 
et. 750, 1176; Insurance Co. v. Adams, 123 U. S. 67, 72, 8 Sup. Ct. 68; 
Liverpool & G. W. Steam Co. v. Phœnix Ins. Co., 129 U. S. 397, 438, 
9 Sup. Ct. 469; California Ins. Co. v. Union Compress Co., 133 U. S. 
387, 415, 10 Sup. Ct. 365. If indemnity insuranee is lawful and 
proper, tiiere should arise, in construing the charter party, no pre- 
sumption that the parties did not intend it. 

In Insurance Co. v. Adams, 123 U. S. 67, 72, 8 Sup. Ct 68, the court 
quotes Insurance Co. t. Insley, 7 Pa. St. 223, 230: 

"Public policy requires no more than that a man be not sufCered to insure 
against his own Isnavery, wliieb is not to be protected or encouraged by any 
means; for though tlie masim, 'respondeat superior,' is applicable to the re- 
sponsibility of a master for the acts of his servants, yet the insured, so long 
as he acts with fidelity, is answerable neither for his servants nor for himself." 

Thèse principles are equally applicable in construing the contract 
between the owner and charterer. As in this country liabiUty at- 
taches by law to the vessel as an ofEending res, regardless of the rela- 
tions of the owner and those in control, it is natural that the parties 
should consider the vessel as so liable, and contract on that basis. 

From the language of the charter party, and from the évidence that 
the. phrase "insuranee on the vessel" was used with an actual inten- 
tion to cover what, according to its literal terms, it was capable of cov- 
ering, — running down risks as well risks of direct injury, — I am satis- 
fied that the intention of the parties was that the owner should bear 
the risks of that primary liability to which his relation as owner ex- 
posed him, and that, according to the légal effect of the charter party, 
he bas received compensation for his risk from the, charterer. Hav- 
ing received full compensation for risks, he bas likewise received full 
compensation for ail that, at the time of contracting, was potentially 
within the risk for which he has been paid. 

The pétition of the Turret Steam Shipping Company, Limited, 
against the Boston Fruit Company, is therefore dismissed, with costs. 
Upon the main case, a decree may be entered for the libelants against 
the vessel for the smn of $19,475, with interest from January 1, 1897, 
and for their costs. 
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THE NIAGARA. 

STAHL et al. v. THE NIAGARA. 

JOHNSON et al. v. SAMB. 

(Circuit Court of Appeals, Second Circuit. January 25, 1898.) 

Nos. 18 and 19. 

1. Collision— Steamer— Excessive Speed in Fog. 

From 9 to 10 Isnots an hour in a dense fog Is excessive speed for a steamer 
not in an unfrequented part of the océan. 

2. 8ame— Depkctivb Eqdipment— Mechanical Foa Horn. 

Failure of a sailing vessel, vi'liich tested a meclianical fog horn before 
salling for Cuba, to test tlie same, after a long stay at Havana, before 
starting on the return voyage, or at any time until sliortly before collision, 
when it was found to be ont of condition, so that a mouth horn had to be 
used, held to show such a defect in the eqnipment of the vessel as to place 
her in fault for collision with a steamer which failed to hear the mouth 
horn. 
& Same— Harter Act. 

Failure to hâve a mechanical fog horn in good condition for use at the 
commencement of a voyage shows want of due diligence in equipping the 
vessel. and is not a fanlt in her management, so as to excuse the owners 
from liability under the Harter act. 

77 Fed. 329, alHrmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On the monilng of Kovember 8, 1895, the bark Haies, owned by John B. 
Stahl and others, collided with the steamer Niagara, owned by the New York & 
Cuba Mail Steamship Company, and was entireiy lost, with her cargo. The own- 
ers of the bark libeled the steamer to recover damages to the bark and her 
freight. The captain and crew joined in this libel to recover the value of their 
Personal efCects, which were also entireiy lost. Lawrence Johnson and others, 
the owners of the cargo on board the bark, flled another libel against the steamer 
to recover the value of the cargo. The Niagara was very slightly injured. 
The alleged faults of the steamer were in proceeding at an immoderate rate 
of speed in a fog, in not giving signais with her steam whistle, in not maintain- 
ing a sufficient lookout, in not coming to a stop before the collision, and in not 
avoiding the bark. The faults of the bark whicïh were alleged in the answer 
were in not soundlng fog signais, in not attending to the wliisties of the 
Niagara, in having no lookout in attendance upon his duties, in not being suf- 
ficiently manned, and in failing to hâve and use an efiicient mechanical fog 
horn. The district court found that each vessel was in fault, and upon the libel 
of the owners of the cargo a deeree was given in their favor for $27,140.57, its 
full value, and in the action brought by the owners and crew of the bark a 
deeree was entered in favor of the offlcers and crew, except the master, for 
the value of their efCects, which amounted to $425.28. The losses of the owners 
and master ot the bark were extinguished by the set-ofC which the Niagara 
was entitled to in respect to the cargo, because half the value of the cargo 
exceeded the one-half value of the bark,— her whole value being about $10,000, 
—her freight moneys, and the effects of her owners lost therewith. The crew 
were not found to hâve been privy to the bark's fault. The owners of the bark 
appealed from the deeree holding her at fault, and the clalmant of the steamer 
appealed from both decrees. If the facts found by the district court should 
be found by the appellate court to be true, no criticism was made upon the pro- 
visions of the decrees in regard to the distribution of the damages, 

Wilhelmus Mynderse, for appellants Stahl and others. 

Harrington Putnam, for appeilant New York & Cuba Mail S. S. Co. 
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Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAÎ7, Circuit Jadge (after stating the facts). The district 
judge found the following facts, in the accuracy of which we concur: 
At about 7:30 a. m. of November 8, 1895, the steamship Niagara, bound 
froim New York to Havana, came in collision, during a dense fog, off 
the coast of Virginia, with the bark Haies, bound north from Harana. 
ïhe wind was from the northwest, light and bafiBing, and the bark, 
under nearly ail sail, was making very little headway on a course 
northeast by north, bound from Havana to Philadelphia. The steamer 
was on a course of south by west one-half west, making from 9 to 10 
knots. The bark was struck by the Steamer's stsm on the port bow 
forward of the knighthead, and sank in a few minutes. Five of her 
crew were drowned, including the wheelman and the second mate, who 
was in charge of the watch on deck. The captain, who was also on 
deck, the lookout, and one seaman and the first officer, who were below, 
were sared. The steamer's foremast was carried away, but no other 
serions damage was sustained by her. On the bark no fog signal was 
heard from the steamer; on the steamer none was heard from the bark 
until she was very near. The first notice of her présence was the sight 
of her top-gallant yards not far off, and about right ahead, while her 
hull was not yet visible. The évidence leaves no doubt that the 
steamer's fog whistle was regularly and properly sounded. But it 
was 25 or 30 feet higher than the deck of the bark, and the failure 
to hear it on the bark may bave been because the sound was reflected 
upwards by the denser médium of fog below the level of her whistles 
(The Lepanto, 21 Ped. 656, 657); and this explanation is rendered prob- 
able by the fact, testifled to by the captain, that the rushing sound of 
the steamer's water was heard by him before she was visible, though he 
heard no fog whistle, 

1. The speed of the steamer was from 9 to 10 knots, or nearly her 
full speed, and the fog was dense. Though the steamer was a little 
oiï the straightest route, she was not in an unfrequented part of the 
océan, and no précédents warrant holding nearly full speed of from 8 
to 10 knots to be the "moderate speed" that the statute requires. 1 
must, therefore, hold the steamer liable. 

2. Upon the testimony of the several witnesses from the bark, I am 
not warranted in finding that no fog signais were given by her. The 
failure to hear them on the steamer till the vessels were near may be 
reasonably explained by the steamer's speed of nearly 1,000 feet per 
minute, and the fact that the bark's signal was from a mouth horn in- 
stead of by a mechanical fog horn. This horn was heard probably just 
after the bark's top-gallant yards had been seen, from half a minute to 
a minute before the collision. As soon as the yards were seen, and 
before her horn was heard, signais were given to stop the engine, and 
hard a-port, when the steamer was probably from 400 to 600 feet dis- 
tant. At the steamer's speed of 9 to 10 knots, she would hâve been 
some 2,000 feet distant, more or less, at the préviens signal from the 
bark, if there was the ordinary interval of from one to two minutes 
between the signais; and at that distance the bark's horn quite nat- 
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urally mîght not be heard. The testimony is explicit tbat the lookout 
took no part in the last trimming of the yards, though he did in pre- 
viouB trimming; and bis own testimony that the mouth horn was 
blown is conflrmed by many other witnesses. 

3. I hâve carefully considered the évidence and the arguments ad- 
duced by the libelaat's counsel to show that the steamer had suiHcient 
notice of the présence of the bark, by seeing her top-gallant yards, and 
by hearing at least one blast of the hom, to hâve avoided the collision, 
either by keeping on her course, or by reversing her engines instantly. 
The circumstances relied on seem to me, however, insuflfîcient as 
against the évidence of the steamer's witnesses. The différent esti- 
mâtes of time are most uncertain. The change of three points by the 
steamer, if it was so much, would be made in traveling 600 or 700 f eet, 
and perhaps in less distance. The mate who was in charge testifles 
that he rang the bell to stop as soon as the top-gallant yard was seen, 
ordered hard a-port, and almost immediately rang to reverse; and the 
engine was beginning to reverse when collision came. AU the testi- 
mony indicates that the vessels were not over 700 feet apart, if so 
much, when the steamer became aware of the bark's présence, and not 
over half that distance when the steamer's présence was known to the 
bark. 

Thèse ândings of fact, which cannot be successfully attacked, ascribe 
to each vessel a violation of an important statutory rule, without adé- 
quate excuse, which produced a conséquent liability. The Pennsyl- 
^'ania, 19 Wall. 125. If a violation was excusable, the burden was 
upon the offending vessel to présent a sufflcient justification. The 
claimant of the Niagara undertakes to excuse her rapid speed by the 
suggestion that she was ont of the customary track of sailing vessels, 
and especially ont of the way of coasting vessels. This suggestion, 
whatever might be its value if it was adequately supported by the f acts, 
is suiïïciently answered by the court finding that "she was not in an un- 
frequented part of the océan," a fact which is évident in the history of 
the voyage on the night of November 7th. 

The libelants signally fail in fumishing any excuse for the bark's fail- 
ure to hâve an efficient mechanical fog horn. She left PMladelphia 
for Havana on August 22, 1895, with an efficient Norwegian mechani- 
cal horn on board, which had been casually tried in Philadelphia by 
the flrst mate and one of the owners, who had previously also been the 
captain of the vessel. The occasion for this examination was a con- 
versation as to the respective merits of the horns made under the Nor- 
wegian and United States patents, when the hom was taken and tried 
by one of the participants in the conversation. The vessel reached 
Havana in September, remained there 43 days, sailed for Philadelphia 
on Oetober 27th, and there is no évidence that the horn was tried until 
the night of November 7th, when it was found unfit for use. Under 
thèse circumstances it cannot be found that the vessel had, when she 
left Havana, the efficient mechanism which it was the duty of the own- 
ers to fumish as a necessary part of her equipmejit. The district 
judge furthermore properly held that any material omission in the 
proper equipment at the commencement of the voyage is chargeable 
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against the ownera, "to whomsoever they may hâve del^ated the duty 
of furnishing the proper equipment or supply." No proTision in the 
"Harter Act" of February 13, 1893 (27 Stat. 445) diminishes the obliga- 
tion of the owners of a vessel which transports property from or be- 
tween ports of this country and foreign ports to exercise due diligence 
to properly equip and outflt their vessel. The primary duty rests 
upon them, and any omission by the captain to discharge it cannot be 
called an error in the management of the vessel. The libelants cite 
The Trave, 35 U, S. App. 321, 15 C. C. A. 485, and 68 Fed. 390, as an 
authoiity that the nonefflciency of the horn which had been theretofore 
provided was suificiently excused. The facts in the two cases radically 
differ from eaeh other. In The Trave, an efiScient mechanical hom 
had been provided by the Edwin B. Taylor, one of the colliding vessels, 
at the commencement of the voyage, and had been in necessary and 
continued use during the voyage, until by such use, and not from want 
of proper attention and care on the part of the navigators, its efflciency 
had become seriously impaired. The décision as to the liability of the 
Taylor was founded upon that state of facts. In this case there is no 
évidence that at the commencement of the voyage from Havana the 
vessel had an efficient instrument, except that a casual examination 
before she left Philadelphia indicated its efflciency at that time. The 
value of universal and thorough compliance with the statutory require- 
ment, and the importance of the requirement itself, forbid that such 
slender testimony should be regarded as sufficient to satisfy the de- 
mands of the rule. 

The claimant makes the point that the crew of the bark were them- 
selves privy to some of the alleged errors in her navigation, and there- 
fore that the decree in their favor for the value of their efifects should 
not hâve been entered, but that the Niagara should hâve had the bene- 
lit of the set-off which she had against the owners of the bark, but the 
crew were not privy to the only fault which can properly be found 
against the Haies. The decrees of the district court are afflrmed, wlth- 
out costs in this court. 
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AMERICAN MFG. GO. v. THE MAYEEICK. 

HALL et al. v. SAMB. 

(Circuit Court of Appeals, S«cond Circuit. January 7, 1898.) 

Nos. 35, 36. 

1. CoiiLisioN— Sail with Stbameb and Tow. 

Tlie fact of having a tow upon a bawser does not absolve a steamer 
fi'om the duty of keeping clear of an approacbing sali. 75 Fed. 845, af- 
firmed. 

2. SamE— LiGHTS. 

Tbe fact that the light of a schooner, seen on the port bow of a steamer, 
did not change its bearing, Md to bave been sufflcient notice that the 
schooner was approaching on a erossing course, so that the failure of the 
steamer to change her course or stop placed her in fault. 75 Fed. 845, 
afflrmed. 
8. Samb— Change of Couuse in Extremis. 

Alleged error of a schooner meeting a steamer, in golng to port instead 
of to starboard, held no ground of liability, where the change was made 
only after the steamer's failure to alter her course had produced extrême 
danger of collision. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Thèse were two lihels in rem for collision, flled, respectively, by the 
Amemcan Mannfacturing Company and by John W. Hall and others 
against the steamship Maverick (the Standard Oil Company, claim- 
ant). The circuit court rendered a decree for the libelauts (75 Fed. 
845), and the claimant has appealed. 

Harrington Putnam, for appellant. 

Lawrence Kneeland, for appellee American Mfg. Go. 

George B. Adanis, for appellee Hall. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. In any view of the facts warranted 
by the eridence in the record, the steamship was guilty of fault con- 
tributing to the collision ; and we are satisfied that she was solely in 
fault. 

The collision took place just after dusk, in a bright night, off the 
coast of New Jersey, about 10 miles east of Barnegat. The libelant's 
schooner, the Lister, was bound from New York to Wilmington, and 
for two or three hours her course had been S. by W. -J W. She was 
proceeding under full sail, with a fair breeze, at a speed of about flve 
knots au hour. The steamship Maverick was bound from Philadel- 
phia to Portland. She was on a course N. E., was towing on a haw- 
ser of 185 fathoms a barge 254 feet long, with sails set, and was mak- 
ing a speed of about six knots an hour. According to the answer of 
her owner: 

"While the Maverick was steering the aforesaid course, the red light of 
the Ettie H. Lister was made about a mile from the Maverick, and judged 
to hear about two or three points on the steamer's port bow. Although It 
was kept under close observation, no green light was shown; and the 
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steamer kept her course, supposlng the sehooner would do the Bftme, as ahe 
had the wind free. After an interval of about two or tliree minutes the 
red light disappeared, and notbing could be seen of any llght of the sehooner, 
although the master used hls nlght glasses. Direetly afterwards the red 
lig'ht came in vlew, bearlng about as before; and it was presumed that the 
sehooner would keep her course, and pass safely, red to red. After the 
sehooner had again kept on about a minute, red to red, her red light was 
shut out again; and by the loom of the sails, which were then seen, she 
appeared suddenly to change to the eastward, swinging aeross the bow of 
the Maverick. The steamer's helm was at once put hard a-starboard, and 
her engines stopped; two blasts of her whistles blown as a signal to the 
barge, also, to starboard; but a collision could not be avoided. Although 
the Maverick answered her helm, and swung to head north by compass, hn- 
bow stnick the starboard quarter of the sehooner at an angle of six or seveu 
points, causing the sehooner soon after to sink." 

The proofs show very satisfactorily that the sehooner did not change 
her course, after the vessels discovered one another, until they were 
very close together. Those navigating her saw the steamship's tow- 
ing lights, and then both her side lights, when she was a long distance 
away. According to their testimony, when the steamship was a mile 
and a half, or more, away, both her side lights were seen; then her 
green light disappeared; after which her red light continued to bear 
a little upon the schooner's starboard bow, about 2| points, until very 
shortly before the collision, when it disappeared and the green light 
was shown; and thereupon the sehooner, hoping to escape collision 
by assisting the steamship to go imder her stem, put her helm hard 
a-starboard. The wheelsman of the sehooner loeates the bearing of 
the steamship's light nearer the stem of the bow, and we are inclined 
to agrée with him, and conclude that it bore somewhere between one 
and two points on the schooner's starboard bow. 

The testimony for the steamship accords with the statements in her 
answer that she approached the sehooner without ehanging her course 
until the latter went aeross her bow, and that the sehooner was so 
near at that time that the steamship put her helm hard a-starboard 
and reversed her engines. Thus, the case is one where the two ves- 
sels were approaching each other for more than a mile, without any 
change in their relative bearings, on a course by which the red light 
of the steamship was a little on the schooner's starboard bow, and 
the green light of the sehooner should hâve shown on the steamship's 
port bow, until the vessels were so near together that both found it 
necessary to make a sudden and extrême change of course in the at- 
tempt to avoid collision. 

As it was the duty of the steamship to keep out of the way of the 
sehooner, notwithstanding she was ineumbered by a tow (New York 
& B. Transp. Co. v. Philadelphia & S. Steam Nav. Co., 22 How. 461), — 
a dnty that required her, in ample time, to take such steps as to pre- 
vent the two vessels coming into dangerous proximity to one another, 
— she can only escape responsibility by showing that she was misled 
by some fault on the part of the sehooner which justifled her in as- 
suming that the vessels would pass each other without risk. Her 
theory is that the sehooner shoWed to her a red light during the period 
of the approach, until within a. few seconds of the collision; and she 
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had thérefore a right to assume, until that time, that the vessela 
would pass each otlaer safely. Th.e steamship's lookout testifles that 
he discovered the sehooner six or seven minutes before the collision, 
and at that time saw her red light bearing about three points on the 
steamship's port bow ; that the light was visible and continued in the 
same bearing for about two minutes, when it disappeared and no light 
was visible; that in about a minute the red light was shown again 
for about two minutes, bearing about the same as before ; then, that 
the light disappeared, and he saw the loom of the schooner's sails a 
couple of lengths of the ship away, a little on the port bow, when the 
sehooner went right across the steamship's bow. The master of the 
steamship testifles that he flrst saw the red light of the sehooner bear- 
ing three points on the steamship's port bow; that after a minute or 
two it disappeared for a minute or two, and he then saw it again for 
a minute or two, bearing as before; that he could then see the schoon- 
er's sails, and put away his glasses; that he saw her trying to cross 
the steamship's bow, and he ordered his wheel hard a-starboard. The 
other testimony from those on board the steamship is to the purport 
that the red light of the sehooner was intermlttently shown, always 
bearing about three points on the steamship's port bow, and that no 
green light was ever visible from the sehooner. 

It is obvions, in view of the course of the two vessels, that the red 
light, if shown at ail, should hâve constantly broadened on the steam- 
ship's port bow. The testimony for the steamship could only be true 
if the course of the sehooner had been approximately S. E, by S., in- 
stead of S. by W. i W. 

It will not serve any usefui purpose to recapitulate or analyze the 
testimony introduced in behalf of the steamship for the purpose of 
showing that the green light of the sehooner was not in suitable con- 
dition, or burning, while the vessels were approaehing. We are sat- 
isfled, notwithstanding the somewhat singular story of the schooner's 
lookout, that it was buming properly, but was extinguished by the 
shock of the collision. The theory for the steamship involves the hy- 
pothesis, not only that the green light did not show, but also that 
the red light of the sehooner was so adjusted that it crossed her star- 
board bow, and thus misled the steamship. There is no testimony 
showing that the red light was not properly set and screened, and the 
contention to the eontrary rests whoUy upon conjecture. The learned 
district judge who decided the cause in the court below made the fol- 
lowing observations: 

"There Is a fact proved by the steamship's wltnesses whlch shows her to 
hâve had notice that the sehooner, whlch the captain of the steamship sup- 
posed to be on a parallel course, was In fact approaehing on a crosslng 
course. Thls fact Is that the light whlch those on the steamship say they 
saw on the sehooner did not change Its bearing. Thls fact Is testified to by 
several wltnesses for the steamship, and, Indeed, It Is alleged in the answer. 
It gave suflclent notice to the master that the sehooner was approaehing on 
a Crossing course. The master says he notleed the fact, but never thought 
about It, and made no change in hle course or speed. Thls was a great fault." 

In this observation we concur. It is a familiar projwsition that if, 
while two vessels are approaehing, there is no appréciable change in 
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the bearing of a light from the other vessel, there is risk of collision; 
and the resuit of nautical expérience has been formulated as a rule of 
navigation in article 16 of the act of 1890 to prevent collisions at sea 
(26 Stat. 326). Under the circumstances, the steamship should hâve 
checked her speed or stopped before the red light of the schooner 
ânally disappeared. It is doubtful whether, if this had been done, 
the schooner vFOuld hâve escaped collision with the tow, unless the 
schooner had also altered her own course; but it would hâve afforded 
a chance of escape. 

In going to port as and when she did, if the schooner conimitted 
any fault, it was a fault in extremis. The mate, who was in charge 
of the schooner's navigation, was an experienced seaman. He ex- 
pected, as he had a right to do, until the contrary became manifest, 
that the steamship would change her course so as to pass on his star- 
board side, and not keep on across his bow. He had paid little atten- 
tion to the steamship's tow, and had not apprehended danger until the 
vessels were so near together that risk of collision was imminent. 
When he was called on to décide what to do to escape, he acted upon 
a sudden judgment, exercised in the teeth of péril.' As it turned out, 
his effort to cross the steamship's bow was perhaps the safer maneu- 
ver, as otherwise his vessel might not hâve cleared the tow. However 
this may be, if he made a mistake it was an excusable error, upon the 
principle that "when one ship has, by wrong maneuvers, placed an- 
other ship in a position of extrême danger, that other ship will not 
be held to blâme if she has done something wrong, and has not been 
maneuvered with perfect skill and présence of mind." 

We are unable to resist the conclusion that the collision was caused 
by inexcusable négligence on the part of the steamship in approaching 
too near the schooner before making the necessary maneuver to pasa 
her safely. Her exculpation necessitated proving that the schooner 
showed a red light, when in fact she was showing a green light, and 
a theory of collision which is inexplicable, except by subjecting con- 
jecture for testimony, and violent presumption for ail the reasonable 
probabilities of the case. 

The decrees are afSrmed, with interest and costs. 
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THE MOUNT HOPE. 

GARFIELD & PROOTOR COAL 00. v. McLBAN. 

(Circuit Court of Appeals, First Circuit. January 26, 1898.) 

No. 213, 

1. Collision— BcHOOKEK with Tow— Spef.d m Fog. 

About four miles an bout, against a heavy sea, in much frequented waters, 
during a fog, hdd net immoderate speed for a scliooner capable of mueli 
greater speed, which was able, by reason of being well under control, to 
avoid actual collision with a tow of unusual leugth. 

2. Same— Long Tows at Sba— Inepfioient Me ans of Communication. 

It is négligent navigation for a tug and tows, extending nearly two-thirds 
of a mile, to go to sea witbout providing some efficient means of communi- 
cation from one to the other in emergencies. 

Appeal from tlie District Court of the United States for the District 
of New Hampshire. 

This was a libel in rem by the Garfield & Proctor Coal Company 
against the schooaer Mount Hope, to recover for the loss of a barge, 
which was eut adrift through fear of collision with the schooner. The 
district court dismissed the libel (79 Fed. 119), and the libelant has 
appealed. 

Charles T. Russell, for appellant. 

Eugène P. Carver (Edward E. Blodgett, on brief), for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, District 
Judges. 

PUTNAM, Circuit Judge. This case arose out of a séries of marine 
disasters, occurring on September 19, 1896, in Vineyard Sound and 
near its mouth, as the resuit of which the barge Fantee was lost; and 
the schooner Mount Hope was libeled in the court below as legally 
responsible therefor. The libel was dismissed, and the owner of the 
barge appealed. The essential portions of the case, substantially as 
set out by the appellant, are as f ollows : 

The barge Fantee, formerly a bark, was of 580 tons burden, and was equip- 
ped with only a leg of mutton mainsail, foresail, and jib. She was employed 
in the coal-carrying trade, and depended upon towage for her motive power. 
She was taken in tow at Boston for Norfolk, September 18, 1896, by the tug 
Orion, and towed to Vineyard Haven, arriving about 1 o'clock a. m., Septem- 
ber lèth. The towboat that morning, after arrivai, proceeded to make up a 
tow of three barges, the Lone Star, Macaulay, and Fantee, in the usual man- 
ner in such commerce, the Lone Star following the tug with about 150 fathoms 
of hawser, the Macaulay the Lone Star with about the same length, and the 
Fantee the Macaulay in similar manner. This made a tow of nearly two- 
thirds of a mile in length. The tow proceeded on its voyage between 6 and 7 
o'clock a. m. on the lOtli. At that time the wind was southeast, but it was 
not foggy. Later in tlie morning a fog set in, with a strong breeze from the 
Southwest. The tow hiul slowed dovi'n to 3 or 3% knots an hour. The Mount 
Hope, a large four-masted schooner, of 989 tons net, was bound to Baltimore. 
She started from her anchorage at Nobska that morning. At 10 o'clock she 
found it was getting thick. The wind was cantlng to the south and west, 
and the schooner was then on the port tack, heading about northwest. Soon 
after she came around to the starboard tack, which headed her south by west. 
She neared the tow, and the Orion heard a faint blast of a fog horn abatt 
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the starboard beam, but never saw tbe schooner. The master of the Lone 
Star heard one blast on the starboard "siiiè. ïhe schooner was then about 
abeam 6f the Lone -Star, and still on the Starboard taek. The tow was then 
heading southwest. The schooner was flrst seen by the second barge, the 
Macaulay, off her starboard bow, heading across her bows, aud about 125 
fathoms away. The whlstle was blown on the barge, and her wheel was put 
hard a-starboard, so that sbe sheered as much as her hawser would allow, 
when the schooner tacked, and came close alongside, and then dropped astern. 
In the meantime, aboard the Fantee, a fog horn was heard on the starboard, 
and suddenly the schooner loomed up. The hawser had been eut, and the 
Fantee fell off to head to the northward and westward, whlch brought the 
schooner, when flrst seen from her deck, off her port bow. The schooner crossed 
from port to starboard within 20 feet of the port bow of the Fantee, and then 
disappeared in the fog. The Fantee was thus adrift, and wlth no motive 
power, except the three small salis Intended for use only to steady her. The 
master let go the starboard anchor, expecting the return of the towboat. He 
remained at anchor untU about half-past 3 o'clock that aftemoon. The fog 
cleared between 12 and 1 o'clock. The master was rlght in the ehannel, he 
had no lee, the glass was falling very low, and. In the exercise of his discré- 
tion, he hove up anchor, made what sali he could, and ran before the wlnd, 
making for Quick's Hole, In Vlneyard Sound. He opened the land to the west- 
ward, got Into a swlft current, and let go both anchors about 5 o'clock. The 
barge remained at anchor about an hour, talling on the beach, when the chalns 
were parted by the heavy sea, and she went ashore, the erew belng rescued. 
She broke up during the nlght, and became a total loss. 

This statement must be modifled and supplemented in a few par- 
ticulars. The schooner and ail the barges were light. It is not satis- 
factorily shown that the Mount Hope was under a speed at the critical 
period of over four knots through the water. This is the testimony of 
her master and of her executive officer, and. as she was then almost 
head on, against a heavy sea, as ail agrée, we think the probabilities 
are so much with their évidence that it is not overcome. It is appar- 
ent that, as she was seen from the Macaulay at a distance of 125 fath- 
oms, the fog was not absolutely dense; and, on the whole, it has not 
been shown that she was not, under the circumstances, justifled in 
kepping on sali enough to make the maneuvers which she accomplished 
at the most critica! moment. It is claimed that her actual speed was 
accelerated by the current, but as it also set forward the tug and her 
tow by substantially thé same degree, and, on the courses of the vari- 
ons vessels, in substantially the same direction, this accélération had 
no practical effeet on the case. 

What sail the schooner was carrying is shown by the évidence of her 
master, as follows: 

"Q. What salis dld you set? A. We had the spanker, mlzzen, main, foresail, 
forestaysall, jib, flying jib, Jib topsail, and the spanker topsail. Q. In other 
words, you had ail salis set except the staysalls between the masts, and the 
spanker and gafC topsails? A. We had the fore, main, and mizzen topsails, 
three staysalls, and balloonjlb furled. Q. What salis had you clewed up? A. 
AU three stayfealls, mlzzen, Inaln, and fore topsails, and balloon jib." 

The appellant claims that the topsails were not taken in by reason 
of the fog, but this is an error. The record shows they were taken in 
twice that forenoon, the last time on that account. The oliQcers of 
the schooner testify that they exclianged signais with the tug, and 
heard signais from ail the barges, some time before either was visible ; 
but the record does not raise the question whether for this reason the 
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scliooner should not hâve tacked sooner than she did. The master of 
the barge testifies that, when he came to anchor, he expected the tug 
to retum for Mm. She did not return, because she did not linow for 
several hours that she hàd lost any part of her tow. The master of 
the barge does not claim to hâve given any signais to the tug, except 
by whistling, till he dropped his anchor, which covered a very short 
period of time, and by afterwards ringing his bell. It does not appear 
that the barge had any gun, as required by the régulations for distress 
signais, or that she had provided any efQcient means for infonning the 
tug in an emergency. 

It is contended by the appellant that the loss of the barge was the 
proximate resuit of immoderate speed on the part of the Mount Hope. 
The judge of the district court found, in substance, that she was not 
at the time sailing at an immoderate speed, and that, if she were, such 
speed was not the proximate cause of the final loss of the barge. The 
appellant relies on The Chattahoochee, decided by us, and reported in 
21 C. C. A. 162, 74 Ped. 899. But the circumstances of the présent 
case diff er essentially. There the sailing vessel found in f ault was mak- 
ing flve or six knots, and, what was more material to our décision, she 
was under ail the speed she was capable of , and could easily hâve short- 
ened sail when she struck the fog, and yet hâve kept her steerage way, 
and ail the way necessary for ail maneuvers which could reasonably 
hâve been anticipated. None of thèse things appear in the case at 
bar; and, indeed, the Mount Hope was so well in hand that the 
maneuvers which she did accomplish would hâve cleared any single 
vessel, and even any tow of a moderato length. In The Chattahoochee 
we cited ail the décisions which, under circumstances of the kind at 
bar, apply to sailing vessels under the régulations of 1885, and none 
of them would justify us in condemning the Mount Hope as in fault. 

But this appeal bas another aspect of more importance. Hère was 
a tow extending nearly two-thirds of a mile, and therefore of very 
great length, even for tows of this character. In The Berkshire, 21 
C. C. A. 169, 74 Fed. 906, 910, we held that it was beyond our prov- 
ince to condemn tows of this class generally; but in The Gladiator, 
25 C. C. A. 32, 79 Ped. 445, while afflrming what we thus said, we re- 
marked that we must hold them to extrême care. It was clearly a 
violation of this requirement for a tug and tow, covering so great a 
distance, to go to sea without some eflQcient means of communication 
from one to the other in emergencies, and the continued séparation of 
the barge from the steamer in this case is to be attributed to the disre- 
gard of this reasonable précaution. Thèse conclusions render it un- 
necessary to consider any other question raised on this appeal. The 
decree of the district court is aflûrmed, and the costs of this court are 
adjudged to the appellee. 
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HATOHER'S ADM'X v. WADLET et al. 
(Circuit Court, W. D. Virginia. November 11, 1897.) 

1. Rbmoval op Causes— Fimng Recokd. 

When an order is made by a state court far removal of a cause to the 
circuit court for the Western district of Virginia, tlie removing party must 
file tlie record in ttie latter court on tlie first day of tlie ensuing session, 
whetlier it be held at Lynchburg, Danyjlle, AWngdon, or Harrisonburg. 

2. Same— Lâches. 

A delay in flling the record in the fédéral court for 12 terme after entry 
of the order of the state court for removal is inexcusable lâches, and the 
fédéral court will not then permit It to be filed by an order nunc pro tune. 
8. Samk— FiLiNG Kkcokd. 

It l8 the duty of the removing party, and not of the clerk of the state 
court, to transmit the record to the fédéral court. 

This was an action at law by Hatcher's administratrix against H. 
G. Wadley and Nannie S. Wadiey. The suit was commenced in the 
state court, and was removed to this court by the défendants. It has 
now been heard on a motion to remand because the record was not 
filed in time. 

W. B. Kegley, for plaintiff. 

F. S. & J. C. Blair, for défendants. 

PAUL, District Judge. The facts are that the pétition for remoTal 
was filed in the state court, and the order for removal entered therein, 
on February 11, 1896. A copy of the record was duly ordered by 
counsel for the défendants. It was duly made by the clerk of the 
state court, and was ready for delivery on or before March 31, 189C. 
It was paid for by counsel for the défendants on June 25, 1896. It 
was not transmitted to this court until October 13, 1897, when it was 
presented by counsel for the défendants. 

The following certificate of the clerk of the state court is presented 
by theplaintiflfs: 

"Virginia. In the Clerk's Ofllce of Wythe Circuit Court 

"I, Joseph C. Cassell, deputy clerk of Wythe circuit court, at the request of 
counsel for the plaintiff in the case of Mrs. A. B. Hatcher vs. H. G. Wadley 
et al., hereby certify that after the order removing the said cause from the 
circuit court of Wythe county to the circuit court of the United States for the 
Western district of Virginia I made ofif a transcript of the record according 
to law for the défendants; that the said transcript was completed before the 
31st day of March, 1896, as shown by the date of the bill attached to the same, 
and was paid for on the 25th day of June, 1896. I further certify that no 
one applied for the said transcript, neither défendants nor their counsel, until 
the 12th day of October, 1897, when the same was applied for by F. S. Blair, 
counsel for the défendants, and was delivered to him. I further certify that 
the same was ready for delivery at any time after the 31st day of March, 
1896, and that I was not requested by any one to send the same to the clerk 
of the circuit court of the United States. 

"Given under my hand this, the 12th day of October, 1897. 

"[Slgned] Jos. C. Cassell, Deputy Clerk of Wythe Circuit Court." 

And the following certificate of the said clerk of the said state court 
is presented by the défendants: 
84 F.— 58 
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"WytheTUle, Va., Oct. 12th, 1897. 
"I, Joseph C. Cassell, deputy elerk of the circuit court of Wythe county, Va., 
(îo liereby certify that In the case of A. B. Hatcher, Adm'x, etc., v. H. 6. 
Wadley et al., In equity, on the llth Februaryi, 1896, the défendants, by their 
counsel, filed their pétition for removal and bond in this office with me, and 
ordered a copy of the record thereof ; that I made ont said record, and hâve 
kept It In my Ofllce «ntil to-day; that the reason I hâve liept it until to-day is 
that I was not aware that it was my duty to send it to the clerlî of the United 
States court at Abingdon, as the order of this court did not so directe, or I 
would hâve done so. 

"[Signed] Jos. C. Cassell, D. 0." 

And the foUowing afSdavit of counsel for défendants is also pre- 
sented by the défendants : 

"Virginia, Wythe County, to wlt: This day personally appeared before me 
the undersigned, a notary public iti and for said county, F. 8. Blair, who made 
oath that he, as attorney for H. G. and N. S. Wadley, filed their pétition and 
bond for remoVal of the equity cause of A. B. Hatcher, Adm'x, v. H. G. and 
N. S. Wadley from the circuit court of Wythe county, Virginia, to the United 
States circuit court at Abingdon; that during the February term, 1896, to wit, 
on the llth February, 1896, the flrst tenu after said suit was brought, and the 
first term at which any order of removal could be obtained, or at which any 
défense could be made or issue joined therein, he filed said pétition for removal 
and bond; that by an order of said state court on the llth Februai-y, 1896, 
an order of removal was entered as 'within the lime prescribed by law,' and 
défendants at once ordered the clerk of said court to make out a copy of rec- 
ord aceording to law; that they paid said clerk for said record, and they 
and their counsel understood that the clerk of the state court would make out 
sàid record, and certify it to the clerk of the United States circuit court at 
Abingdon, and did not know until the notice to remand was served on their 
counsel that the clerk had not certified it on to the last-named court; that it 
was no fault of défendants or their counsel that such was not done, as the 
clerk of the state court was presumed to know and do his duty; that no delay 
has been sought by défendants or their counsel in this matter, but the failure 
to certify the record bas proceeded solely from the inadvertence of the elerk 
of the state court, who has furnished défendants with his otBcial certificate that 
he did not know it was his duty to transmit the record; that at each term of 
the state court since the removal when this cause has been called the response 
has been, 'Kemoved to United Statles court,' and complainant, and no doubt 
défendants, believed the record had been forwarded by the clerk, until very 
recently; that the said clerk has sent said record to the clerk of the court, 
and it is now lodged therein. 

"Given under my hand this 13 October, 1897. 

"[Signed] Robt. W. Blair, N. P." 

The provision of the statute providing for the remOval of causes 
from the staite courts to thé circuit courts of the United Sta,tes is as 
follows: 

"That whenever any party èntitled to remove any suit • • * may désire 
to remove such suit fronl a state court to the circuit court of the United States, 
he may make and file a pétition ih siieh suit in such state court at the time, or 
any time before the défendant isrequlred by the laws of the state or the rule 
of the state court in which such suit is brought to answer or plead to the décla- 
ration or c'oitiplaint of the plaintifC, for the removal of such suit into the cir- 
cuit court to be held in the district where such suit is pending, and shall 
make and file therewith a bond with goôd and sufficient surety for his or their 
enterihg- in such circuit court on the first day of its then next session a copy 
of the record in such suit and paying ail costs that may be awarded by the 
said circuit court if -said court • shall hold that such suit waa wrongf uUy or 
improperly removed thereto, and also for their appearance and enterlng spécial 
bail in such suit if spécial bail was originally requisite therein. 



hatcher's adm'x t. wadlkt. 915 

"It shall then be the duty of the state court to accept sald pétition and bond 
and proceed no further in such suit. 

"And the said copy belng entered as aforesald In çald circuit court of the 
United States, the cause shall then proceed In the same manner as if it been 
originally commenced in the sald circuit court." Act March 3, 1875, § 3 (18 
Stat. 470). 

While this statute is positive in its requirements that the record of 
the suit pending in the state court shall be flled in the United States 
circuit court on the first day of its then next session, it has been 
frequently held that where, through accident or mistake, the record 
has not been ûled on the first day of the then next session of the cir- 
cuit court, an order nunc pro tune may be entered allowing the record 
to be âled, notwithstanding tliat the time flxed by the statute for fil- 
ing has been allowed to pass. The suprême court has said : 

"It is true, by reason of the fault of the clerk of the state court he was unable 
to file hls transcrlpt of the record in the circuit court on the first day of the 
term, but he did so on the second, and had the cause regularly docketed, af ter 
whlch a trial was had, ail parties appearing." Eemoval Cases, 100 U. S. 475. 

In Lucker v. Assurance Co., 66 Fed. 162, the court said: 

"But while the act of congress requires securlty that the transcript shall be 
flled on the first day of the term, it nowhere appears that this court is to be 
deprlved of its jurisdiction If it be flled at a later date In the term." 

In this case it appears that counsel was mistaken in supposlng that 
the next session of the circuit court was to be held in April, whereas 
it was really held in February preceding. This mistake arose out of 
the peeuliar arrangement of the district of South Carolina into cer- 
tain divisions. 

Woolridge v. McKenna, 8 Fed. 650, is another case relied on by the 
défendants in their contention that this court should now allow the 
record to be filed nunc pro tune. In that case, it appears, the record 
was presented in the circuit court of the United States on the second 
day of its then next term, instead of on the first day, as required by 
the statute, The court held that it would be a harsh and unreason- 
able construction to hold that the omission to file the transcript of 
the record on the first day of the term should defeat the provision of 
the statute allowing removal of causes from the state courts to the cir- 
cuit court of the United States. 

Another case relied on by the défendants is that of Pierce v. Corri- 
gan, 77 Fed. 657. In this case the circumstances were very similar 
to those in the case of Lucker v. Assurance Co., as stated above, and 
the court held that, as counsel had been mistaken as to the terms of 
the court in which the record should be flled on the first day of the 
then next session thereof, the record might be flled at a later term. 

None of thèse décisions sustains the contention of the défendants 
that they hâve a right to flle the record in this case at this late term 
of the court, nor that it is the duty of the court to allow it to be done. 
While the cases cited hold that it is within the sound discrétion of the 
court to allow the record to be flled at a time subséquent to the flrst 
day of the then next session of the court, under proper circumstances, 
yet this discrétion must be exercised witli a due regard to the require- 
ment of the statute. In this district the circuit court is held at four 
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places, to wit, at Lyndiburg on the first Tuesdays after the second Mon- 
days in March and September, at Banville on tlie flrst Tuesdays after 
the second Mondays in April and November, at Abingdon on the flrst 
Tuesdays after the flrst Mondays in May and October, at Harrison- 
burg on the flrst Tuesdays after the flrst Mondays in June and Decem- 
ber. There are no divisions by statute of the counties and cities in 
this district assigning any of them to any of the places in particular at 
which the court is held. The district judgè has authority to assign 
the différent counties and cities in the district to the terms of the court 
held at thèse several places for convenience in the matter of selecting 
and summoning jurors, summoning witnesses, committing prisoners 
or admitting them to bail, and the lilie; but "this arrangement of the 
counties and cities for theSe purposes does net affect the statutory re- 
quirements as to flling the record in cases of removal of suits from the 
State courts to the circuit courts of the United States. In this dis- 
trict it is the duty of the party removing a case to bave the record 
flled in this court on the flrst day of the then next session of the court, 
whether the court be held at Lynchburg, Banville, Abingdon, or 
Harrisonburg. The flling of the record at any of thèse places does 
not necessarily require that the case shall be tried at such place of 
holding the court, but the case can be transferred for trial to such 
place of holding the court as may be most con veulent for the parties; 
and such, in fact, is the practice. 

The order of removal iu this case was entered on February 11, 1896. 
The record was made up and was ready for the défendants on the 31st 
of March, 1896. It is shown by the certiflcate of the clerk of the state 
court that the défendants did not pay him for copying the record until 
June 25, 1896. Between the date March 31, 1896, when the record 
was ready for the défendants, and the date June 25, 1896, when the 
défendants paid the clerk of the state court for copying the record, 
there were three regular terms held of this court, to wit, at Banville in 
April, at Abingdon in May, and at Harrisonburg in June; the last- 
mentioned being held on the flrst Tuesday after the flrst Monday in 
June, 1896. Since the date when the clerk of the state court com- 
pleted the copying of the record, and had it ready for delivery to the 
défendants, to wit, March 31, 1896, there hâve been twelve separate 
regular terms of this court held in this district, the présent term at 
Abingdon being the thirteenth. The défendants claim that it is 
the duty of the clerk of the state court to transmit the transcript of 
the record to the clerk of the circuit court of the United States, but 
the statute does not impose this duty upon him. It requires a bond 
of the party removing the cause "for his or their entering in such cir- 
cuit court on the flrst day of its then next session a copy of such rec- 
ord." Twelve terms of the circuit court having been held since a 
copy of the record in the state court was made by the clerk of that 
court, and was ready for transmission to this court, the record cannot 
now be flled at this, the thirteenth, term of the court thereafter. 
Such lâches is inexcusable on the part of the défendants. The case 
must be remanded ta the state court, with costs to the plaintifE. 
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AMEEICAN LOAN & TBUST CO. V. CÏ3NTBAL VEEMONT E. CO. et al. 

(Circuit Court, D. Vermont. February 12, ISSiS.) 

Receitbkships— Indbpendent Foreclosdrb Suit— Leavb of Codrt. 

An independent suit to foreclose a mortgage on property In the liands of 
receivers cannot be maintalned, except by leave of court obtained in tliat 
cause. Sucli leave will not be denied arbitrarily, but only for légal unfitness 
for the purposes wben and where sought. 

This was a bill in equity by the American Loan & Trust Company 
against the Vermont Central Railroad Company and others for fore- 
closure of a mortgage. 

Moorfleld Story and Michael H. Oardozo, for plaintiff. 
Benjamin F. Fifield and Charles M. Wilds, for défendants. 

WHEELEK, District Judge. This is a bill for foreclosure and 
sale brought against the mortgagors and receivers of the property 
in another cause. The receivers hâve pleaded their receivership, 
and other défendants hâve demurred. The plea and demurrer hâve 
now been argued. The possession of property by receivers under 
the appointment and order of a court in a cause is the possession 
of and for the court in that cause. No suit or proceeding touching 
the property can be maintained but in that court in that cause, 
or by leave of court obtained in that cause. This resuit foUows 
from the nature and scope of the proceedings, is necessary for the 
purposes for which receivers are appointed, and is elementary. The 
statute which allows suits against a receiver, "in respect of any act 
or transaction of his in carrying on the business connected with 
such property," does not change this as to suits alïecting the prop- 
erty itself. 25 Stat. 436, c. 866, § 3. The plea and demurrers to 
this bill as brought to institute an independent cause, without leave 
of court, although in the same court, must accordingly be sustained. 
Parties having claims upon the property hâve a right to prosecute 
them by suit which is said to be liable to be abridged, if leave of 
court must be had for that purpose. The leave is, however, neces- 
sary only for the orderly administration of justice, and is not to be 
denied arbitrarily, but only for légal unfltness for the purposes when 
and where sought. The right remains, and leave is to be granted 
according to the right and the proper adaptation of the proceedings. 
The plaintiff hère has the right to proper proceedings for foreclosure 
of its mortgage upon the property. They may be properly had by 
intervention by bill or pétition like this, for that purpose, in the 
original cause. It is therefore entitled to leave for that purpose. 
Plea and demurrers sustained, with leave to plaintiff to file bill in 
original cause. 
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LILIBNTHAL v. DRUCKLIBB et al. 
COlrcult Court, S. D. New York. February 11, 1898.) 

1. FRAUDtILBNT CONVETANCES. 

A sale, though fraudulènt and Toîd as to creditors, Is bindiiig on the parties 
toit. 

2. Cebditors' Bill— Good Will oï" Business. 

A creditors' blll extends to nothing which the creditors cannot reach, and 
hence does not require a flnding by the master of the value of the good will 
of a business, which cannot be levied upon In satisfaction of their claims. 

This was a creditors' suit by Olotilde Lilienthal against Charles 
A. Drucklieb and Julius 0. Drucklieb. The cause was heard on 
exceptions to the master's report. 

"William H. Blymyer, for plaintifl. 

Louis O. Van Doren and Henry B. Twombly, for défendants. 

WHEELER, District Judge. This cause has been before consid- 
ered by this court, and the liability of the défendants for property 
of Maurice Lilienthal, acquired in fraud of the rightà of his cred- 
itors, adjudged and decreed. Lilienthal v. Drucklieb, 80 Ped. 562. 
It has now been heard on exceptions to the report of the master, 
to whom it was sent to ascertain the amount so received and re- 
tained away from the creditors. The property consisted of goods 
and dues of a store in New York in charge of Charles A. Drucklieb, 
as agent of Lilienthal, who lived in Paris. A large part of the 
goods was sold at once, and the avails were deposited in this court 
at the suit of creditors, and withdrawn on stipulation and order of 
court thereupon, by Charles A. Drucklieb. The défendants insist 
that what went to other creditors before this suit was well account- 
ed for, and that more so went than the master has found and al- 
lowed. That they should npt hère be chargea with what another 
creditor had previously obtained on account of the same fraud seems 
quite clear; but the question as to how much so went to other cred- 
itors, and how much was retained, has been determined by the 
master upon conflicting, and more or less convincing and doubtful, 
évidence, and his flndings upon such évidence should not be dis- 
turbed without good cause, sutlh as might set aside a verdict. No 
Buch cause appears hère; on the contrary, the finding seems to be 
well warranted by the évidence. Charles A. Drucklieb claims that 
he was to receive 2 per cent, commissions on ail sales as agent for 
Lilienthal, and not less than f -4,000 for the year from March, 1888; 
and that, having received onïy |150 per month for but a part of 
the year, he should be allowed to retain the balance, $2,380, out of 
the avails of thèse goods, The master does not flnd the âgreement, 
and if it existed it would be superseded by the sale which. although 
fraudulent and void as to creditors, would be binding upon the 
parties to it. The plaintiff has excepted to the report because a 
value of the good will has not been found and stated. As this is 
a creditors' bill, however, it extends to nothing that they could not 
reach, and the good will could not be levied upon in satisfaction of 
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their debts. Besides this, the master states that no value of any 
good will was by any évidence made to appear. The plaintiff ha8 
excepted to the failure of the master to charge the défendants for 
some plushes, The question as to that rested upon the v^eight of, 
and inferences to be drawn from, évidence more or less indirect, 
and no good reason for disturbing the master's finding upon it 
appears. 

The interlocutory decree was against both défendants for prop- 
erty received by both or either. The master's report says that, in 
the proceedings before him, "no évidence was introduced to show 
any liability as against Julius Drucklieb," and that he considered 
only the account of the défendant Charles A. Drucklieb. The plain- 
tiff has excepted to this course of the master, but it seems to hâve 
been proper in stating the proceedings before him. The liability 
dépends upon the decree, which, although interlocutory, stands, 
uniess it is changea, as it may be, if deemed erroneous, in mak- 
ing up the final decree. This question has been reargued, however, 
upon this exception, and reconsidered. That no substantial part of 
the property itself came to the hands of Julius 0. Drucklieb is clear, 
for he did not come in till after it had been sold and the money 
paid into court. While the money was in court he went to Europe 
to see Lilienthal about settling the matter, and, according to tes- 
timony of Charles A. before the master, that was so far the busi- 
ness of his journey that his expansés were charged to this propsrty; 
and, according to his testimony in the case, Charles A. had no 
property but this that came from Lilienthal to put into the busi- 
ness, and yet he put in money after the commencement of the busi- 
ness till it was largely increased, which would be at about the time 
he was receiving the money with which he is charged by the 
master ; and Julius C. became acquainted with one Herzig, in Paris, 
who had been engagea in this business with Lilienthal there, and 
continued in it with thèse défendants afterwards, and was then 
treatiug with Lilienthal about his property and business hère. That 
Julius C. did not know anything about the dealings of his brothor 
with Lilienthal at that time is not, under the cireumstances, fairly 
crédible. The letfers of Charles A. to Herzig, at the time Julius C. 
was going to see Lilienthal, about the business ail three were en- 
gagea in with him, show well that the position of Julius C. in the 
new flrm hère was being used to conceal the avails of the property 
of Lilienthal from his • crèdîtors. If the avails of this property had 
gone into the new flrm as the share of Charles A. without the knowl- 
edge of Julius C, their présence in the assets of the flrm would not 
seem to make the latter liable for them to the creditors. The 
shares of each in the new flrm, with dates, could doubtless hâve been 
easily and exactly shown; but the testimony of Julius C. in the case 
left this wholly in doubt, and he does not appear to hâve testifled at 
ail before the master. Upon the whole, the decree against both 
appears to be correct, and should stand. Exception of plaintiff to 
report as to sevetal liabilities dismissed, ail others overruled, re- 
port accepted and conflrmed, and decree on report against both de- 
fendants. 
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BLtJTHENTHAL et al. v. SOUTHERN BY. 00. 

(Circuit Court, N. D. Georgia. November 13, 1898.) 

Carribks— DoTT TO Carrt Lawful Goods— Intoxicating Liquobs— Injtjnc- 

TION. 

A railroad company wlll be enjoined from refusing to carry from another 
State into South Carolina intoxicating llquors in original pacliages, conslst- 
Ing of bottles packed in wooden cases, when tendered in car-load lots, with 
a release of llabllity for waste or breakage not resulting from its own négli- 
gence. 

Application for Mandatory Injunction. 

Thls was a bill flled by Bluthenthal & Biclcart, résidents and citizens of the 
Northern district of Georgia, against the Southern Railway Company, a cor- 
poration of Virginia, and a résident and citizen of Virginia. Bluthenthal & 
Bickart were engagea in Interstate commerce in the state of South Carolina 
and other states, and they were engaged several months prlor to the fillng 
of thelr bill in sMpping goods consisting of whiskeys, brandies, wines, béer, 
and similar airticles, in original packages, into South Carolina, and there sell- 
ing the same through thelr agents. In vlew of the dispensary law of South 
Carolina, they were compelled to sell such goods in original packages in that 
State, and to ship the goods into the state in original packages. Beginning on 
or about August 1, 1897, they commenced making thèse shipments into South 
Carolina, and the Southern Railway Company received such shipments, and 
continued to receive them until on or about September 11, 1897. Such ship- 
ments were received by the company with a release of liability signed by 
Bluthenthal & Bickart. On September 11, 1897, Bluthenthal & Bickart were 
notified by the railway company that It would refuse to accept further ship- 
ments of original packages. On the day following, a shipment of original 
packages of liquors was tendered to the railway company, and by it refused, 
although freight charges were offered in advance, and Bluthenthal & Bickart 
agreed to sign any release which the railway company would require. The 
agent of the railway company exhibited to Bluthenthal & Bickart a circular 
Issued by the company, which read as follows: 

"Southern Railway Company. General Freight Department. Transportation 
of Interstate Commerce Shipments of Spirituous and Malt Liquors to 
Points Within the State of South Carolina. Notice to Shippers and Con- 
necting Lines. 

"Counsel having decided that spirituous and malt liquors in bottles, when 
not packed in cases or casks, are not in proper shipping condition, and that 
the usual form of release will not relieve the company from liability in case 
of damage by wreekage, notice is hereby given that on and after September 
16, 1897, shipments of spirituous and malt llquors in glass, loose, not packed 
in cases, casks, or kegs, will not be accepted by this company for transporta- 
tion. 
"Issued September 9, 1897. H. F. Smith, General Freight Agent. 

"Effective September 16, 1897. 
"Approved: J. H. Culp, Trafic Manager." 

It was charged that the reason given by the railway company was not the 
real reason of thelr refusai, but charged that tliis railroad, with other raUroads 
running into South Carolina, had entered into a conspiracy with the authori- 
ties of South Carolina by which the roads agreed to refuse to transport the 
goods of orators and others engaged in similar business into the state of 
South Carolina in original packages. It was further charged that the state of 
South Carolina was engaged in the business of buying and selling spirituous 
and malt llquors, and wished to prohibit ail other persons from engaging in 
such business in that state. It was stated in their bill that the points to which 
they wished to ship the original packages In South Carolina were reached only 
by the Southern Railway Company, and that it was necessary for them to re- 
jplenish theù" agencies at said places, and that irréparable damage would resuit 
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ouless the rallway eompany was compelled to accept the shipments. They 
otïered and tendered said eompany shipments of original pacliages packed in 
wooûen boxes, whicli tenders of stiipment were refused. 

Grlenn, Slaton & Phillips, for complainants. 
Dorsey, Brewster & Howell, for défendants. 

Before FARDEE, Circuit Judge, and NEWMAN, District Judga 

PER CURIAM . This cause came on to be heard upon application 
for injunction pendente lite, was submitted upon affldavits, and argued, 
wùereupon this court, being of opinion that the business of complainants 
of transporting liquors into the state of South Carolina for sale there 
under the lawful police régulations of that state is a legitimate busi- 
ness, which is entitled to be protected, and that the Southern Railway 
Company, as a common carrier, is required to receive and transport 
the goods of the complainant when tendered in such packages as will 
constitute reasonable and safe condition for shipment, and being of 
opinion, under the évidence submitted, that wines and liquors in bot- 
tles, packed in wooden cases, and tendered in car-load lots, as described 
in the complainants' bill and amendments thereto, are in reasonable 
and proper condition for shipment, and that the défendant eompany 
should receive and transport the same: It is ordered, that an injunc- 
tion pendente lite issue, enjoining the défendant eompany from re- 
fusing to receive and transport car-load lots of the complainants' goods, 
packed and protected as set forth in complainants' bill, when accom- 
panied with a waiver releasing the carrier from ail waste and break- 
age not the resuit of the négligence of the défendant eompany or its 
agents. 



MINNESOTA TRIBUNE OO. v. ASSOCIATED PRESS. 

(Circuit Court of Appeals, Eiglith Circuit January 31, 1898.) 

No. 90a 

Dbcrbb on Appbal— Modification after End op Term. 

A motion to modify an order of afHrmance will be denled, when the motion 
is filed long after the term at which the order was entered. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a bill by the Minnesota Tribune Company against the 
Associated Press to specifically enforce the provisions of a contract. 
The circuit court dismissed the bill after a hearing on the merits (77 
Fed. 354), and the complainant appealed. Heretofore, on Novem- 
ber 22, 1897, this court filed an opinion sustaining the rulings below, 
and directing an affirmance of the decree. 83 Fed. 350. The com- 
plainant has now moved to modify the order of affirmance, so as to 
direct the dismissal of the bill, without préjudice to the complainant's 
right to sue at law. 

Munn & Thygeson, for appellant. 

W. D. Cornish and Emanuel Cohen, for appellee. 
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Beforé BREWER, Circuit Justice, THAYER, Circuit Judge, and 
RINER, District Judge. 

PER CURIAM. The motion filed in this case on January 17, 
1898, to modify the order of afflrmance hereîn so as to direct tlie dis- 
missal of the bill without préjudice to the complainant's right to sue 
at law, is denied for two reasons: First, because the majority of 
the court are of opinion that the decree of the circuit court dismissing 
the cause of action on its merits was right; and, second, because the 
motion to modify the order of afflrmance in this court was not filed 
until long after the term had lapsed at which the order of afûrmance 
was entered. 



BUHL V. STEPHENS et al, 

(Circuit Court, D. Indiana. February 8, 1898.) 

No. 9,319. 

1. Statuts! of Fbauds— Agreement to bk Pbrformed within One Tear. 
An agreement by which a licensee of a process is given exclusive rlghts 
for one year, with the option to then surrender bis clalm, or ta continue his 
exclusive rlghts for the further term of slxteen years, Is a contract "not to 
be performed within one year from the making thereof," and hence unen- 
forceable under the statute of frauds, unless in writing, 

8. LiCBNSE— Er^BCTiON NOT TO Tbrminatb. 

Where a license for the exclusive use of a process allows the licensee within 
one yeax; to elect to either abandon or continue it, his suit pending the year 
to restraln violation of it by the licensor constitutes a final élection, and ren- 
ders the agreement mutually obllgatory. 

8. Statute of Frauds— Conflict oi' Laws— Law op Forum. 

A statutory prohibition in a given state against actions upon oral agree- 
ments not to be performed within one year relates to the remedy and pro- 
cédure, and Is, therefore, applicable to an action in that state, although 
brought upon a contract valid and enforceable under the laws of the state 
where it was made and was to be performed. 

4. PiiïïADiNG — Statuts of Frauds. 

In a suit In equity to enjoin the violation of a contract, an answer denying 
the making of the contract is sufflcient to let In the défense of the statute of 
frauds. 

6. Fbdbral Courts — Statute of Frauds— Effect of State Statute. 

The statute of frauds of a state is applicable to a suit in equity brought in 
a fédéral court of that state. 

8. Equity Jurtsdiction— Bili, to Rbstrain Violation of License. 

Where an exclusive licensee of a process seeks relief for alleged violation 
thereof by the licensor, the suit is properly one of équitable cognizance, both 
because an action at law would not afCord such certain, complète, and béné- 
ficiai relief, and because it would be Impossible at law to accurately déter- 
mine how much the complainant would lose from inability to secure his 
exclusive rlghts. 

A. W. Hatch and Tanner & Whitla, for complainant. 
Ryan & Thompson and Elliott & Elliott, for défendants. 

BAKER, District Judge. This is a suit in equity, brought on 
February 24, 1896, by Frank H. Buhl, a citizen of the state of Penn- 
sylvania, against John Stephens and the Midland Steel Company, cit- 
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izens of the state of Indiana, for a perpétuai injunction enjoining 
and restraining the défendants from violating a paroi license for a 
process for the manufacture of polished steel plates. It is alleged 
in the bill of complaint that on December 31, 1895, an oral agree- 
ment was entered into by the défendant John Stephens, the inventer 
of the process, with the complainant, Frank H. Buhl, "whereby it 
was agreed that jour orator should hâve the sole and exclusive right 
to manufacture and sell the produet made by defendant's process; 
your orator to hâve one year in which to develop said process, at the 
end of which time he should surrender his claim to the exclusive 
license to use said process, and thereby terminate said contract, 
or, should he elect to continue to use the process, pay said Stephens 
a royalty of flve dollars per ton, based on a selling price of the prod- 
uet of flve cents per pound, the royalty to increase or decrease in 
proportion as the selling price of the produet should increase or de- 
crease, your orator agreeing to manufacture not less than one hun- 
dred and flfty tons per month, or, in any event, to pay royalty on 
that amount, and to keep account books open to the inspection of 
said Stephens, showing the amount of produet manufactured and 
sold; and, further, that the process should be kept secret, and con- 
ûned exclusively to your orator and Stephens." The bill was put 
at issue, and referred to the master to take the proofs, and report 
his flndings to the court. In his report he flnds "that the défend- 
ant Stephens did enter into the contract with the complainant, 
Buhl, as alleged in the bill of complaint; and that the contract, 
according to Buhl's évidence, which is not denied by Stephens, was 
to continue for the life of the patent, — a term of seventeen years." 
The master flnds that the complainant has made a case entitling 
him to the relief prayed for, unless his right to such relief is barred 
by the statute of frauds of this state, which provides that "no action 
shall be brought upon any agreement that is not to be T)erformed 
within one year from the making thereof, unless the promise, con- 
tract, or agreement upon which such action shall be brought, or 
some mémorandum or note thereof, shall be in writing, and signed 
by the party to be charged therewith, or bv some person thereunto 
by him lawfully authorized." Horner's Ann. St. 1897, § 4904. The 
agreement was made in the state of Pennsylvania, where it was to 
be performed, between the complainant and défendant Stephens, 
who were each at the time citizens of that state. The agreement 
is valid, and is provable by paroi testimony by the law of that state, 
where there is no statute rendering paroi contracts not to be per- 
formed within a year invalid or nonenforceable. The master flnds 
that the oral agreement sued upon is not enforceable, and recom- 
mends that the bill should be dismissed. The complainant excepts 
to the master's report for error (1) in flnding that the agreement 
was one not to be performed within one year from the making there- 
of ; (2) in flnding that thé statute of frauds of the state of Indiana is 
a bar to the maintenance of the suit. 

On the hearing upon the exceptions, counsel for the défendants 
pressed upon the court varions grounds upon which it was contended 
that the suit was not maintainable. It was urged that there was a 
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plain, adéquate, and complète remedy at law for the recovery oî 
damages for the breach of the agreement, and hence that the court 
could not entertain the présent suit. An action at law would not 
afford relief so certain, complète, and bénéficiai to the complainant 
as would a decree for the spécifie performance of the contract. The 
value of the process cannot be accurately ascertained in an action 
at law. Hence it would be impossible, with any approach to ac- 
curacy, to détermine how much the complainant would lose from in- 
ability to secure the exclusive use of the process. For thèse reasons 
the suit must be held to be properly one of équitable cognizance. 
Indianapolis Water Co. v. American Strawboard Co., 53 Fed. 970, 
977; Binney v. Annan, 107 Mass. 94; Adams v. Messinger, 147 Mass. 
185, 17 N. E. 491. 

It was also contended that spécifie performance could not be en- 
forced, because there was no proof of a certain, complète, and def- 
inite agreement, and because there was no mutuality in the agree- 
ment, and it was inéquitable, as it was optional with the complain- 
ant for the period of one year whether or not it should be carried 
into effect This suit was brought within two months after the 
agreement had been made, and ten months before the expiration of 
the option. The complainant had one year in which to develop the 
process, at the end of which time he was at libertv to accept or reject 
the agreement. It is manifest that the option was reserved for the 
beneflt of the complainant. The défendant Stephens was in no way 
interested in the proposed development of the process during the 
year. However much the process may hâve been developed and 
perfected, he was to receive no advantage therefrom. He had parted 
with the exclusive use of the process, aiid it was to his advantage to 
hâve the option determined at once. The bringing of the suit con- 
stitutes an aflfirmation of the agreement, and a waiver of the com- 
plainant's right to await the expiration of the year before electing to 
become bound by the agreement beyond his power of revocation. 
The agreement does not lack mutuality because the complainant had 
the right until the end of the year to terminate it. He was not bound 
to await the expiration of the year, but whenever within that time 
he elected to accept the license upon the stipulated terms, the agree- 
ment became mutually obligatory. Johnston v. Trippe, 33 Fed. 
530, 536. The agreement rests upon a sufficient considération, and 
is not inéquitable or unequal in its terms. The agreement was, as 
has been said, for the sale of the exclusive use of a process for the 
manufacture of polished steel plates. No limitation of the term 
for which the license was to run is fixed by the contract set out in 
the bill of complaint. But the master finds that it was to continue 
in force for the period of 17 years. During this term the complain- 
ant was bound to pay for the right to such exclusive use not less 
than |750 per month. 

It was contended by counsel for complainant that the statute of 
frauds did not apply, because the agreement does not appear from its 
terms to be incapable of performance within the year. The true 
construction of the clause of the statute of frauds which requires a 
mémorandum in writing of "any agreement which is not to be per- 
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formed within one year from the making thereof" is elaborately 
considered in Warner v. Railway Co., 164 U. S. 418, 17 Sup. Ct. 
147. It is there held that this clause ofthe statu te only applies 
to agreements which, according to the true intention of tlie parties 
as shown by the terms of their contraot, cannot be fully performed 
within a year, and net to an agreement which may be fully performed 
within the year, althoùgh the time of performance is uncertain, and 
may probably extend, and may hâve been expected by the parties 
to extend, and does in fact extend, beyond the year. Tested by 
this rule, it is plain that the présent agreement falls within the 
condemnation of the statute. The agreement, by its terms, as found 
by the master, — and, in my opinion, correctly, — cannot be fully per- 
formed until the expiration of the period of 17 years. It is incapable 
of full performance, according to the true intent of the parties as 
disclosed by the agreement, within one year from the making there- 
of. The case of Packet Co. v. Sickles, 5 Wall. 580, 595, is décisive 
of this question. As has been said, the agreement was entered into 
and was to be performed in the state of Pennsylvania, and was by 
the law of that state valid, and provable by paroi testimony. If 
the statute of frauds of the state where the contract was made and 
to be performed enters into and forms a part of the obligation of 
the contract, as distinguished from the remedy for the enforcement 
of it, the agreement in suit would be enforceable hère. The gênerai 
rule of the law, with some exceptions,, not necessary to be stated 
hère, is that a contract valid by the law of the place where made 
and to be performed is valid everywhere. Oounsel for complain- 
ant earnestly contend that, the oral agreement being valid, and prov- 
able by oral testimony by the law of Pennsylvania, is valid and 
provable by the like testimony hère, notwithstanding the statute of 
frauds of this state forbids the maintenance of a suit upon such 
oral agreement. It may be considered as settled that whatever 
relates to the remedy, and constitutes a part of the procédure, is 
determined by the law of the forum; but whatever goes to the 
substance of the obligation, and affects the rights of the parties grow- 
ing ont of the contract itself, or inhering in it, is governed by the lex 
loci contractus. The provision of our statute is copied from the 
âfth clause of the fourth section of the English statute of frands 
(29 Car. H. c. 3), and in the case of Leroux v. Brown, 12 C. B. 801, 
where the précise question now involved arose, it was held, upon 
great considération, that this clause of the statute affected the rem- 
edy only. A recovery was denied in an action upon an oral con- 
tract not to be performed within a year, which was made in France, 
where it . was capable of proof by paroi évidence. The doctrine 
established by this case has been uniformly adhered to by the Eng- 
lish courts, and has been followed or cited with approbation by 
many American courts, and it has met with the gênerai approval 
of text writers. The case of Leroux v. Brown, supra, has been crit- 
icised somewhat on. the distinction there drawn between the fourth 
and seventeenth sections of the statute, to the point that the former 
section related to the remedy and the latter to the obligation or 
validity of the contract. This distinction haâ not met with gênerai 
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approyal, and it has been held in some of the later cases that both 
sections relate to the remedy. Leroux v. Brown is cited with ap- 
proval by the suprême court in Pritchard v. Norton, 106 U. S. 124, 
134, 1 Sup. et. 102. The language of the statute clearly imports 
that the agreement précèdes the written mémorandum, and may 
exist as a complète and valid agreement, independent of the writ- 
ing. The mémorandum is merely the évidence by means of which 
the agreement is to be established, and may be made at any time 
after the completion of the agreement. Any letter, telegram, or 
admission in an answer to a bill in equity stating the terms of the 
agreement is suflBcient to satisfy the requirements of the statute. It 
cannot well be contended that a récital of the terms of a prior oral 
agreement constitutes the agreement itself. The statute relates 
simply to the nature or quality of the évidence necessary to establish 
the agreement, and does not touch the obligation or validity of the 
agreement when admitted or properly proved. Heaton v. Eldridge 
(Ohio) 46 N. E. 638, and cases there cited, The statute of frauds iâ 
as binding upon a court of equity as upon a court of law, and accord: 
ingly equity will not relieve against the simple moral wrong of 
refusing to perform an agreement which the statute forbids the 
court to enforce. 8 Am. & Eng. Enc. Law (Ist Ed.) p. 737, and 
cases cited in note 5. 

The déniai in the answer of the défendants of the making of the 
contract on which the complainant bases his suit is as effective for 
letting in the défense of the statute of frauds as if the existence 
of the statute had been speciflcally pleaded, and the benefit of it 
claimed. May v. Sloan, 101 U. S. 231; Dunphy v. Ryan, 116 U. S. 
491, 6 Sup. et. 486; Buttemere v. Hayes, 5 Mees. & W. 456. Un- 
der section 34 of the judiciary act of September 24, 1789, it has been 
uniformly held that the statute of frauds as well as the statute of 
limitations of the state are applicable to the courts of the United 
States in actions at law. Packet eo. v. Sickles, supra; Warner 
v. Railway Oo., supra; LefiBngwell v. Warren, 2 Black, 599. It has 
been held, in the absence of any législation by congress on the sub- 
ject, that the statute of limitations of the state where the suit was 
broughtis applicable to suits in equity in the courts of the United 
States. Lewis v. Marshall, 5 Pet. 470. It has also been held that 
the statute of frauds of the state where the suit is brought is ap- 
plicable to a suit in equity in a court of the United States. Randall 
V. Howard, 2 Black, 585 ; May v. Sloan, supra. This rests upon the fa- 
miliar maxim, "Acquitas sequitur legem." It would certainly be an 
anomaly if a paroi agreement were to be held invalid because not 
provabïe on the law side of the court for want of a written note or 
mémorandum, while it is to be held valid and provabïe by paroi tes- 
timony on the equity side of the same court. In my judgment, no 
such anomaly exists. On the whole, the court is of opinion that 
the agreement set ont in the bill of complaint is not provabïe by 
paroi, and therefore the exceptions to the master's report will be 
overruled. The bill is dismissed for want of equity at complainant's 
«ost. 
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POPE et al. V. HOOPBS et aL 
(Circuit Court, D, New Jersey. January S, 1898.) 

1. CONTRACTS— ReFOBMATIOK-. 

In a suit for reformation of a written contract, the complainant must make 
out a perfecUy clear case, free from doubt. 
3. Samb— Paildre to CALii Important Witness. 

In Sdch a case, where the testimony is conflieting, the failure of complain- 
ant to call as a witness a disinterested person, wlio was présent and took part 
in the original negotiations, weiglis against bis claim. 

3. Equitt JnEisDioTioN— Mistake Due to Nbgliqbncb. 

Against mistake in framing an agreement, caused merely by the négligent 
conduct of the complaining party, equity will not relleve. 

4. Samb— SpEcipic Perpokmance— Dbcrbe. 

In a suit for spécifie performance, the court wlll not make a decree which 
would compel the défendant to convey, while leavlng the complainant free 
to reject the deed tendered in compliance with the decree. 

5. Samk — Extension op Option. 

Where one who holds an option under a contract for the purchase of lands 
has refused to purchase them upon the agreed terms, the court cannot, in his 
suit for' spécifie performance, extend the agreed time within which he was 
to elect whether or not to exercise the option. 

This was a suit in equity by Elmer E. Pope and Calvin N. Dodson 
against William G. Hoopes and others for reformation of a contract 
and for spécifie performance thereof . 

Harry P. Camden and Chauncy H. Beasley, for complainants. 
D. J. Pancoast, for défendants. 

KIEKPATKICK, District Judge. In October, 1894, Elmer E. 
Pope and Calvin N. Dodson, the complainants, entered into an agree- 
ment in writing with the défendants, in and by which they leased 
from the défendants a certain pièce of ground in Atlantic City, N. 
J., for the period of two years, at a rental of $500 for the first year, 
and $600 for the second year, which in the agreement was described 
as lying on the northerly side of the Board Walk and westerly of 
Connecticut avenue, and had a frontage of 50 feet on the Board 
Walk, and of 340 feet on Connecticut avenue. The agreement also 
provided that the parties of the flrst part thereto (the défendants 
herein) would sell to the complainants herein, the parties of the 
second part, the following described lots of land, situate in said 
Atlantic City, bounded and described as follows: 

"Beginning at a point in the westerly Une of Connecticut avenue, five hun- 
dred feet south, to the southerly Une of Connecticut avenue, and running 
thence, first, westerly and parallel with Oriental avenue, flfty feet; thence, 
second, southerly, at right angles to Oriental avenue, between parallel lines, of 
the wldth of flfty feet, with the westerly line oî Connecticut avenue, for the 
easterly boundary of the same, to the exterior line of the riparian commission- 
ers, as established in the Atlantic Océan,— at the expiration of one year from 
the date thereof, for the sum of fifteen thousand dollars, provided the parties of 
the flrst part shail not hâve sold said property l)efore that time." 

It also provided that the parties of the second part might pur- 
chase 50 feet on the rear or northerly side of the above-described 
tract, fronting on Connecticut avenue, with a depth of 175 feet, at 
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any time during said year, for the sum of Î3,500, provided said lot 
was not previously sold to other parties. Under this agreement 
the complainaiit^.entered into tbe possession of the leased premises, 
and ereeted thereon a more or less substantial building for exhibi- 
tion purjposes, at a cost of several thousand dollars. On the 6th 
of Septeniiber, 1895, the complainants notified the défendants that 
they would be prepared to accept deeds for the two tracts mentioned 
in the agreement, and pay the cash priée for the same. It was soon 
discovered that there was a différence between the parties as to 
the quantity of land to be sold under the contract, the complain- 
ants herein insisting that the iirst tract was to be identical in its 
location and dimensions with that included within the lease, while 
the défendants contended that it comprised only that particularly 
described in the agreement, and which on the line of Connecticut 
avenue, measuring northerly from the Board Walk, fell short of that 
described in the lease by upwards of 100 feet. The location of the 
second tract on which complainants had an option was consequent- 
ly disputed, inasmuch as it àdjoined the ôrst tract on its north- 
erly side. On the 16th September, 1895, and within the year after 
the date of the agreement, the complainants herein tendered to the 
défendants the sum of $18,500, and demanded, for the sum of $15,- 
000, a deed for a lot having a frontage of 50 feet on the Board Walk, 
and running northerly 340 feet, and for $3,500 a deed for a lot ad- 
joining the above on the north, having a frontage of 50 feet on 
Connecticut avenue, with a depth of 173 feet. The défendants de- 
clined to make deeds for the properties demanded, but olïered "to 
convey" to complainants "the property described in said agreement 
in" their "covenant to convey." This offer of the défendants was 
refused by the complainants, and on the 8th day of October, 1895, 
they flled their bill of complaint herein, setting out that by a mis- 
take, unintentional, or intentional and fraudulent, the défendants 
did not truly describe the premises which they by the agreement 
had taken the option to purchase, and praying that the agreement 
be reformed so that the description of the lots to be purchased 
should conform to the ones they had leased, and that a decree be 
made compelling the défendants to convey the premises accord- 
ingly. 

Testimony was taken, from which it appeared that at the time 
of making the said agreement there were présent Elmer E. Pope and 
Calvin N. Dodson, the complainants, and Allen B. Endicott, Wil- 
liam G-. Hoopes, and Barclay H. Bullock, the défendants, and a Mr. 
Rogers, who was then in the employ of Adams & Co., real-estate 
agents, who were acting for the complainants. Pope and Dodson 
both testify that the only pièces of ground spoken of at the tim(> 
of drawing the agreement were the one included in the lease, wliicii 
was 50 feet front on the Board Walk, by 340 feet deep on Connect- 
icut avenue, and the lot adjoining on the north, having a frontage; 
of 50 feet on Connecticut avenue, by a depth of 175 feet, and that 
they supposed that the option to purchase covered the same prem 
ises which were included in the lease; while Endicott, Hoopes, and 
Bullock swear that they distinctly refused to sell to the complain- 
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anta the lot which they were willing to lease, and that they at 
that time gave complainants as the reason for such refusai that 
the sale of such a plot would not accord with their gênerai plan 
of sale of the property of which this lot was a part, and that it 
would leave upon their hands a large pièce of ground which would 
be inaccessible and practically worthless, They also say that it 
was because the land to be included In the lease and the land to 
be sold differed that a separate description was used for each, a 
more particular description used for the land to be sold, and the 
beginning point located with référence to a flxed and unchanging 
monument, the same as had been used by them on that day in mak- 
ing sales of property on that tract to other parties. The testimony 
of the complainants and défendants is irreconcilable. Mr. Rogers, 
who both parties agrée was présent and took part in the negotia- 
tions, and at whose suggestion the option on the tract 50x175 was 
granted and taken, was not called as a witness. It was incumbent 
upon the complainants to prove that the written instrument did 
not truly set forth the tenns of the agreement, and their failure 
to give the court the benefit of the testimony of this disinterested 
witness must work to their disadvantage. Upon the évidence pre- 
sented, it is impossible for the court to say that the proof in dém- 
onstration of a mistake in the description of the land is clear and 
satisfactory; its weight is rather to the contrary. Upon the one 
side is the testimony of the complainants ; on the other, the written 
instrument, with its separate description of the land leased and to 
be sold, fortified by the assertion of the défendants that it was not 
intended by the parties that the tracts should be identical. In 
Stockbridge Iron Oo. v. Hudson Iron Co., 102 Mass. 48, the court 
said: "The writing must be regarded prima facie as a solemn and 
deliberate admission of both parties as to what the terms of the 
contract actually were;" and he who asks to hâve a written con- 
tract reformed must make out a perfectly clear case, free from 
doubt. Hupsch v. Resch, 45 N. J. Eq. 662, 18 Atl. 372; Harrison 
V. Insurance Co., 30 Ped. 863. It seems that the différence of de- 
scription was noticed by Mr. Pope when the agreement was sent to 
West Virginia, where he resided, for exécution. !No inquiry was 
made regarding the matter, but it was, he says, assumed that the 
option covered the same property as that leased. Against mistake 
due to négligent conduct the court will not relieve. Haggerty v. 
McCanna, 25 N. J. Eq. 48; Voorhis v. Murphy, 26 N. J. Eq. 485. ' 

After the proofs had ail been taken, the complainants obtained 
leave to file an amended or supplementary Mil, which, without set- 
ting up new matter, asks that the court, if it should flnd that the 
complainants were not entitled to a reformation of the description 
of the lots to be conveyed them by the défendants so as to con- 
form to the description of the lot leased, then the complainants 
might "be given an opportunity to elect whether they will take the 
same as described in the option, and, if they do, that the contract" 
may be speciflcally enforced in the manner admitted by the défend- 
ants. The complainants do not say that they are willing to per- 
form the contract as it has been drawn and executed by them, but 
84 F.— 59 
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ask the court to give them an opportunity to eléct whether at this 
late day they will exercise the option to purchase which expired 
in October, 1895, and, if they do so elect, that the court will decree 
a spécifie performance. They ask the court to make a decree which 
would compel the défendants to convey, but leave them at liberty 
to reject the deed tendered in compliance with the decree. This the 
court cannot do. The remedy at the time of rendering the decree 
would not be mutual. In Eichards v. Green, 23 N. J. Eq. 536, Chief 
Justice Beasley says : "It seems to me that the rule is universal to 
this extent: that equity will not direct the performance of the terms 
of an agreement by the one party when at the time of such order 
the other party is at liberty to reject the obligations of such agree- 
ment." The tender made by the complainants in the exercise of 
their option was for the tract of land described in the lease. The 
défendants offered to conyey "the property described in said agree- 
ment in our coyenant to convey." This the complainants refused 
to accept, saying "that they would not hâve anything only what the 
lease and option called for, — the three hundred and ûtty feet the 
building stood on, and the pièce fifty by one hundred and seventy- 
flve;" "and we told them," said the witness, "we intended to hâve 
ail the lease and option called for." Having thus refused to pur- 
chase the land according to the terms of the contract, the court can- 
not make a new agreement for the parties, by extending the time 
in which they may elect whether they will or will not exercise the 
option. Henderson v. Stokes, 42 N. J. Eq. 588, 8 Atl. 718. The 
complainants are not entitled to the relief prayed for in the bill, 
and it should be dismissed, with costs. 



BROWN et al. v, CRANBBERY IRON & COAL CO. 

(Circuit Court of Appeals, Fourth Circuit. Februaxy 1, 1898.) 

No. 243. 

Rkfobmation of Deeds— Mistake. 

The owners of a traot of minerai land negotiated a sale thereof, but the 
transaction was suspended because two thlrd persons gave notice that they 
claimed an interest in the minerais. To clear their title and consummate 
the sale, the vendors procured deeds from thèse persons, paying them about 
$40,000 therefor. Formerly the two clalmants had held their interests iu 
common, but, before exécution of the deeds, had, by agreement, partitloned 
the same. The deeds, however, described the entlre tract, and conveyed an 
undlvlded one-half of the minerai therein. Helâ, that it was the évident 
Intent of the parties to sell and purchase the entire interest of the clalmants, 
and that the deed should be reformed on the ground of mutual mlstake. 82 
Fed. 351, afflrmed. 

Appeal from the Œrcuit Court of the United States for the Western 
District of North Carolina. 

This was a suit by W. Vance Brown and others against the Cran- 
berry Iron & Coal Company for partition of certain minerai land. In 
the circuit court a decree was rendered for défendant, and the com- 
plainants hâve appealed. 
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Charles E. Moore and Fred. Moore, for appellanta. 
James H. Merriman and R. H, Battle, for appellee. 

Before GOPF, Circuit Judge, and BRAWLEY and PUENELL, 

District Judges. 

BRAWLEY, District Judge. This cause has been three times in 
tliis court. 25 U. S. App, 107, 13 G. C. A. 66, and 65 Fed. 636; 25 U. 
S, App. 680, 18 C. C. A. 444, and 72 Fed. 96; 25 U. S. App. 692, 18 0. 
C. A. 462, and 72 Fed. 103. Tlie f acta are so fully stated tlierein that a 
répétition of them is unnecessary, A cross bill was flled by leave 
of the court on April 20, 1896. A motion to strike this bill from 
the files was heard and dismissed on September 26, 1896, and on Au- 
gust 7, 1897, a decree was enrolled granting the relief prayed in the 
cross bill; this appeal is from that decree. 

That a cross bill would lie was, in effect, decided when the case was 
last hère (25 U. S. App. 692, 18 C, C. A. 462, and 72 Fed. 103), 
and the opinion of this court disposes of the objections now urged 
against it on the ground of lâches, for ail the material facts upon 
which that argument is predicated were then within the knowledge of 
the court. Hoke and his associâtes had negotiated the sale of the 
lands in controversy, believing that they had a perfect title thereto, 
and being so advised by Gaither, a lawyer of large expérience and 
practice, and familiar with the property. Before the sale was consum- 
mated they were infoi-med that Brown and Avery claimed title to a 
part of the lands. As the intending purchasers regarded this claim 
as a cloud upon the title, they would not complète the transaction 
until it was removed , and negotiations were then had with Avery and 
Brown for the purchase of their interest, whatever it might be. Thèse 
negotiations terminated in an agreement to buy, at a price named, 
what was understood by Hoke and his associâtes to be the entire in- 
terest of Avery and Brown, and conveyances were duly executed by 
the exécutera of Avery and the agents of Brown. Thèse convey- 
ances were drawn by Gaither, and were executed in the year 1867; 
and if at that time Avery and Brown had been tenants in common of 
the minerai interests claimed, as seems to hâve been the belief of the 
parties to the negotiation, they would hâve sufficed to convey the 
whole interest. But it appears that some years prior thereto there 
had been a severance by compromise between Brown and Avery, 
and that each had an undivided interest in ail of the minerai on either 
side of what has been denominated in the proceedings as a compromise 
line made in 1853. Hoke and associâtes, having secured what they 
believed to be the entire interest of Avery and Brown, and thus re- 
moved what had been considered a cloud upon the title, subsequently 
conveyed the lands to the Cranberry Iron & Coal Company, which 
has made extensive and expensive improvements in the develop- 
ment of the property. This litigation was commenced in 1887. Ita 
varions phases appear in the volumes of Reports above cited, and 
it has culminated in the cross bill flled to correct the mistake alleged 
to hâve been made in the convey ance made by Brown through his 
agents in 1867; the contention in behalf of plaintifls, who are défend- 



932 84 FEDERAL REPORTER. 

ants in the cross bill, being that only one-half of the minerai interest 
in the lands was conveyed by said deed, and tliat ttiey are tenants 
in common with the défendant company pf ail the lands on the east 
side of the aforementioned compromise line. 

The only question before us now is whether the deed of conveyance 
of June 7, 1867, made by John E. Brown, through his agents, should 
be corrected. This deed conveys "the following tract of land, situate 
and being in the county of Mitchell, in the state of North Carolina; 
that is, the one-half of the minerai interest in said lands." Then fol- 
lows a description by metes and bounds of the lands conveyed, the 
boundaries being the same as in the deed of the executors of Avery 
to Hoke and his associâtes. The habendum clause is, "To hâve and 
hold the one-half of the mines and minerai interests in the said lands," 
with a gênerai warranty of the title "to the one-half of the mines, 
minerai, ore bank, and minerai interests within the boundaries of said 
lands." The conveyance of Avery's executor, after describing the 
tract by metes and bounds, defines the interest thereby conveyed as 
being "one-half the minerai interest in said lands." The contention 
of the plaintiffs in the cross bill is that Gaither, the attomey vs'ho 
drew both the conveyances, had forgotten that there had been a par- 
tition of the lands by Avery and Brown, and that each was entitled 
to a whole and undivided initerest in the separate parcels lying on 
either side of the compromise line, and by his inadvertence and mis- 
take the conveyances were drawn as if each of the parties was enti- 
tled to an undivided half interest in the whole tract; the compromise 
agreement not being at that time on record. If the testimony is 
clear, strong, and convincing that such mistake was made, it would 
be the duty of the court to correct it, and make the instrument conform 
to the real intention of the parties. This présents a question of fact, 
and the learned circuit judge who heard the case below bas deter- 
mined it in favor of the plaintiffs in the cross bill. His conclusion, 
after considertng ail the testimony, is that Hoke and his associâtes 
intended to buy, and actually paid for, ail of the interest in the min- 
erais claimed and held by Avery and Brown, and that it was the 
intention of Avery and Brown to cOnvey the entire interest, and that 
Gaither was instructed to carry out that intent, and that by his in- 
advertence the deeds of conveyance failed to do so. The vénérable 
judge of the district court, before whom the cause first came, directed 
an issue to be submitted to a jury to détermine whether the plaintiffs 
in that action, who are défendants in the cross bill, were estopped, by 
their acts, déclarations, or otherwise, from claiming any interest in 
the mines and minerais in the land described, and the verdict of the 
jury was that they were estopped. The learned judge, in a carefuUy 
considered opinion, says: 

"The attorneys in fact of the grantor (one of whom was the late Gov. Vance, 
who testified upon the trial) were highly honorable men, were faithful agents, 
and were famlliar with the rights of their principal. From the nature of the 
transaction, and judging their conduct by the ordinary principles of common 
honesty and fair dealing, which might well be expected from men of such high 
character, we cannot suppose that they intended to reserve from the opération 
of the deed an undeveloped minerai interest, which, without any expense on 
the part of the grantor, would be greatly enhanced in value by the subséquent 
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expenditures of the company, to which the grantees mlght sell the property. 
They well knew that the material inducement to the contract on the part of the 
grantees was to obtain a complète transfer of the entire interest of the grantor, 
in order that they might accomplish their purpose, which had been previously 
defeated by the outstanding interest of the grantor. The évidence shows con- 
clusively that the attorneys in fact acted in good faith, and intended to convey, 
and believed that they did eonvey, ail the minerai interest of their principal. 
We are strongly inclined to the opinion that the présent claim of the plaintifC 
was an afterthought not suggested by his agents. We are conifirmed in this 
opinion by the fact that he asserted no claim to an unconveyed minerai interest 
for nearly twenty years af ter the exécution of the deed, although he had knowl- 
edge that the défendant company had made large expenditures in dereloping 
the minerais, and were In possession, claiming to hold the premises in severalty." 

This judge and jury had the opportunity of seeing and hearing the 
witnesses, and although the judgment in that case, when brought hère 
for review, was remanded on other grounds, notMng has occurred to 
diminish the great persuasive force of their opinions on the question 
of fact which is now before us. We are clearly of opinion, upon the 
whole case, that it was the intention of the purchasers from Brown 
to buy his entire interest in the lands; that they paid for the entire 
interest, and that it was their understanding that the deed conveyed 
it; that it was through the inadvertence and mistake of the draftsman 
that the deed failed to carry out the intent of the grantor, which was 
to eonvey the entire interest ; and that it should be ref ormed. In our 
judgment, the contention of the plaintiff in error concerning the North 
Carolina statute of limitations is without merit, as that statute is not 
applicable to this case. We fuUy agrée with the court below in the con- 
clusion reached, and in the relief granted. It foUows that the decree 
appealed from should be afiirmed, and it is so ordered. 



TIMMONDS V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. February 16, 1898.) 

No. 415. 

1. CliAIMS AQAINST UnITED StATBS— LIMITATION. 

One sulng the government, under the act of March 3, 1887, provldlng for 
bringing suits agalnst the United States, is barred as to any part of hlg 
demand arising over six years before flling his pétition. 

2. SaMB — QOVBBNMKNT EMPLOYES— ElGHT-HOUR LaW— ExTBA COMPENSATION. 

Eev. st. § 3738, providing that "eight hotirs shall constitute a day's work 
for ail laborers, worlimen and mechanics" employed by the government, Is 
a mère direction by the government to its agents, not a contract with its serv- 
ants, and gives the latter no right to extra compensation for working more 
than eight hours a day. V. S. v. Martin, 94 U. S. 400, followed. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

This was a pétition by Richard H. Timmonds agaiost the United 
States to recover compensation alleged to be due for working over- 
time as a government employé. In the circuit court judgment was 
given for the défendant, and the plaintiff sued out this writ of error. 

Laurent A. Douglass, for plaintiff in error. 
Frank B. Burke. for défendant in error. 
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Before WOODS, JENKINS, and SHOWALTEE, Qrcuit Judges. 

JENKmS, Circuit Judge. The plaintiff in error, Richard H. 
Timmonds, on June 24, 1895, flled his pétition in the court below, 
alleging (1) that from December, 1866, to April 30, 1887, he was em- 
ployed at various times by the United States as station engineer at 
the Jeffersonville dépôt, quartermaster's department, at a specifled 
salary per month, varylng from time to time, and ranging from $30 
to |125 per month, and at the latter date was discharged from serv- 
ice; (2) that from December 7, 1889, until September 1, 1893, he was 
so employed at |75 per month, and at the latter date was again dis- 
charged from service; (3) that during ail the time of sueh service he 
was compelled to work 12 hours a day during each day of such 
service, without any spécial agreement that he should work 12 hours 
each day, or should render such service for the same amount of 
pay as for 8 hours a day; (4) that he was so compelled to work in 
excess of 8 hours a day contrary to law, and that the United 
States received and accepted the beneflt of his additional 4 hours of 
labor during each day of that time. He prayed judgment for the 
value of his labor in excess of 8 hours a day. The court struck 
ont of the pétition ail that part claiming compensation for services 
rendered prior to June 24, 1889, and afterwards sustained a de- 
murrer to the pétition as it stood after striking out part of it. 

We are of opinion that the court below properly struck out of the 
pétition ail allégations relating to services prior to June 24, 1889. 
Subdivision 2 of section 1 of the act of March 3, 1887 (24 Stat. c. 359, 
p. 503), entitled "An act to provide for the bringing of suits against 
the government of the United States," provides that "no suit against 
the government of the United States shall be allowed under this 
act unless the same shall hâve been brought within six years after 
the right accrued for which the claim is made." The demurrer to 
the pétition embracing the daim for extra hours of service from 
December 7, 1889, to September 1, 1893, was also properly sustained. 
The right to recover for such services is predicated upon the act ap- 
proved June 25, 1868 (15 Stat. e. 72, p. 77), which, as embodied în 
the Revised Statutes (Eev. St. § 3738), provides: "Eight hours shall 
constitute a day's work for ail laborers, workmen and mechanics who 
may be employed by or on behalf of the government of the United 
States." It is urged that under this provision any laborer, workman, 
or mechanic who labors in the service of the United States more 
than eight hours a day may recover as upon a quantum meruit for 
the value of the extra time so given to the service, irrespective of 
the contract of employment. This statutory provision bas passed 
under the scrutiny of the suprême court in U. S. v. Martin, 94 U. S. 
400. It was there ruled that the provision in question is in the 
nature of a direction by the government to its agents, and is not a 
contract between the government and its servants; that it does not 
specify what sum shall be paid for the labor of 8 hours, nor that 
the price shall be larger when the hours are more, or smaller when 
the hours are less; and that, being in the nature of a direction 
from the government to its agents, it does not constitute a con- 
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tract to pay its servants for the excess of time employed. In the 
case before us, we take it the allégation that the petitioner was com- 
pelled to work for 12 hours a day was not intended to mean involun- 
tary or compulsory service beyond the 8 hours a day, but that the 
work he undertook required that period of service at a stipulated 
monthly compensation. He was under no compulsion. He could hâve 
abandoned his service if it proved distasteful or onerous. Continu- 
ing, however, in a service which required 12 hours of time each day at 
a stated compensation per month, he is not entitled to recover as upon 
an implied contract for the service in excess of 8 hours a day. The act 
being construed to be merely a direction to the employing oflQcer of the 
government does not fumish grounds of recovery for the supposed ex- 
cessive service, nor confer any right upon or interest in the servant. It 
is othei'wise with respect to letter carriers, because the act with respect 
to them expressly provides that they shall be paid for the extra time in 
proportion to the salary fixed by law (TJ. S. v. Post, 148 U. S. 124, 1.3 
Sup. et. 567), a provision wanting in the act under considération. The 
judgment appealed from is alBrmed. 



CLEVBLAND, C, C. & ST. L. KY. CO. r. BALLBNTINH. 

(Circuit Court of Appeals, Seventti Circuit. February 16, 1898.) 

No. 450. 

Nkgligence — Pbesonal Injuries. 

A boy of 17% j'ears, wtio, eut of curiosity, goes upon the premises of a 
rallroad company to witness thie accideucal burning of a train of tanlc cars, 
filled witli petroleum, assumes tlie rislïs of tlie situation; and, thougli lie vol- 
untarUy renders some services in preventing tlie spread of the fire to other 
property, he cannot recover against the company for injuries caused by an 
explosion of one of the cars. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

On the morning of .lanuary 31, 18!)3, the Southwestern Limited, a pas- 
senger train of the plaintiff in error, hereinafter called for brevity the "Eailway 
Company," bound from St. Louis to Indianapolis and the east, by reason of a 
switeh negligently left open, ran upon a siding, and coUided with a train of 
18 cil -tank cars, filled with petroleum oil, standing In the yards of the com- 
pany at Wann, now East Alton, about 20 miles from East St. Louis. Thèse 
yards were over 3,500 feet in length north and south, and over 625 feet in 
width. There were withln the yards three small houses belonging to the 
Railway Company and some old stock pens and stock sheds. By reason of the 
collision, the forward end of the engine was driven through the end of an oil 
tank, and flre was communlcated to the train of oil-tank cars. The passenger 
train, or such portion of it as had not taken flre from the collision, was moved 
away from the scène of the flre by means of a switeh engine, and 10 of the 
oil-tank cars within a short time were also removed, leaving 8 oil-tank cars 
which were on fire. The smoke of the conflagration was dense and black, 
and the fiâmes and smoke could be seen a long distance. The fire at- 
tracted the curiosity of a large number of peopie, and the yards were soon 
and during the entire forenoon occupied by from two to three hundred per- 
sons. This crowd was at différent times during the forenoon warned by the 
servants of the Eailway Company that there was danger of explosion. Ham- 
llton S. Ballentlne, the défendant in error, was a young man then llYî years 
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of âge, and at the time was worklng on the farm of his cousin, John Henry, 
about ï^i, miles distant from thèse yards. Tliey both observed from the farm 
the ascendlng smoke, and drove to a store at Wann, where they fastened their 
horse and proceeded to the scène of the wreck. Thls store was 1,000 feet dis- 
tant from the fire, and was not in danger. The two remained at the wreck 
as curions observers of the conflagration for nearly an hour, and then re- 
turned to the store. At 11 o'clock the two drove down the highway to the 
crosslng of the raiiway at the south end of the yards, and the crosslng being 
obstructed by an engine, as they claimed, they fastened the horse to a tele- 
graph pôle, and proceeded upon foot north along and upon or near the raiiway 
tracks towards the scène of the conflagration. Whlle walklng close to the 
traeks, and not far from the burning tanks, and between the bank on the 
west and the tracks, a certain farmer who was acquainted with Henry called 
to him and others to corne up and "help put out thèse stock pens." Ballen- 
tine and Henry went to the stock pens, whieh were near the track upon which 
stood the burning oil-tank cars, and some one,— Ballentine said a man whom 
he thought was Mollne, the section foreman,— gave Henry a spîke hammer, 
and the latter commenced to knock planks off the stock pens, and Ballentine 
assisted to carry them away from the fire. After thus worklng a half hour, 
Ballentine raked the leaves away, and, having concluded that work, he stood 
not far from the burning oil-tank cars, "cooling off," when one of the tanks of 
oil exploded, sending forth a dense smoke and flame of burning oil, which fell 
upon him, Inflicting serious injury. Ballentine had lived with his cousin upon 
thls farm for about two years. Before that time he had lived in the eity of 
Philadelphia, and had attended the public schools of that city until he was 15 
years of âge. When Ballentine went upon the tracks the second time the 
8 oil-tank cars were on flre. The smoke and flame of the burning ascended 
30 feet in height, and were accompanied with a loud roaring, hissing, in- 
termittent noise. The flre, it seemed, would first catch In the vent of the 
tanks, and, the seams of the tanks opening, the gas would shoot out with a 
loud hissing noise, as one wtoess describes, "as though many locomotives were 
blowlng ofC steam at once." Ballentine saw ail this, but states in his testi- 
mony that he had understood the tanks were empty. The action is brought 
to recover damages for the injuries thus sustained. The déclaration contatos 
flve eounts, to each one of which a demurrer was interposed and was overruled. 
The first count avers the négligent collision, and that the Raiiway Company 
carelessly allowed the cars to remain on the sidiug exposed to the fire, and 
sufCered the flre to burn and beat the tanks, whereby an explosion resulted, 
and injured Ballentine, who "was then and there exercising due care and 
caution." The second count allèges the négligent collision; that the flre 
could bave been extinguished by the exercise of care and caution, but was 
negligently sufliered to spread, and beat and explode the oil tank, whereby 
Ballentine, then and there lawfuUy passing along the public highway, "was 
prevented by said collision and flre from crosslng the track of said railroad 
which was obstructed thereby, and who had no reason to suppose he was ex- 
posing himself to danger by so doing, and who was then and there in the 
exercise of due care and caution, was suddenly and unexpeetedly smitten and 
enveloped by the said fiâmes, and was thereby burned," etc. The third count 
is like the first count, with the addition that the sevants of the Raiiway Com- 
pany represented to Ballentine "that there was no danger; that the tanks 
contalned cotton-seed and black oil; and that said tanks would not explode." 
ïhe fourth count is like the first, with the additional averment that Ballen- 
tine was employed and ordered by the Raiiway Company to work for it in 
and about saving and preventing the loss and destruction from fire of its 
property, which he immediately, at the request of the défendant, then did, 
and that the Raiiway Company carelessly and negligently failed and neg- 
lected to notify Ballentine of the danger of the employment he was about to 
undertake, but negligently and carelessly represented and assured him that 
there was no danger that the tanks would explode, and that the contenta 
thereot were not of a dangerous or explosive eharacter. The fifth count is 
like the first, with the additional averment that Ballentine, In the exercise of 
due care and caution, was engnged and worked in putting out the fire, preventing 
the fire from spreading, and that he was whoUy ignorant of the dangerous and 
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explorfve quallty and character of the contents of ttie tanks, or that tliere was 
danger of the tanks bursting or exploding. At the trial, upon the conclu- 
eion of the évidence, the court was requested by the Eailway Company to in- 
struct the jury to find the défendant not guilty. This request was refused, and 
an exception was taken. A verdict was rendered in favor of Ballentine, the 
plaintifC below, and the cause is brought hère for review. Many errors are as- 
signed upon the admission of évidence and the instructions of the court. The 
foregoing statement will, however, suffieiently indicate the grounds upon which 
the judgment of the court proceeds. 

John T. Dye and George T. McNulty, for plaintiff in errer. 

James W. Patton, for défendant in error. 

Before WOODS, JENKLNS, and SHOWAI/PER, «rcuit Judges. 

JENKIN'S, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

We dismiss without remark the considération of the second and 
third counts of the déclaration, because there is entire absence of 
évidence to sustain the allégation of the second that he was upon 
the highway at the time of this in jury, or of the third that the serv- 
ants of the Company represented to him that there was no danger, 
or that the tanks contained ootton-seed and black oil, and would not 
explode. The first and flfth counts will be considered together, and 
the fourth count by itself. 

We ruled in Goodlander Mill Co. v. Standard Oil Co., 24 U. S. 
App. 7-12, 11 C. C. A. 255, and 63 Ped. 401, that "it is not every one 
who suffers loss from another's négligence who may recover therefor. 
Négligence, to be actionable, must occur in breach of a légal duty 
arising out of contract or otherwise, owing to the person sustain- 
ing the loss. Kahl v. Love, 37 N. J. Law, 5 ; Bank v. Ward, 100 U. 
S. 195. Mr. Wharton deflnes 'légal duty' to be 'that which the law 
requires to be done or forborne to a determinate person, or to the 
public at large, and as corrélative to a right vested in such deter 
minate person or the public at lai^e.' Whart. Neg. (2d Ed.) § 24." 
We are to deal with légal, and not moral, obligations. We hâve 
therefore to inquire, flrst, whether, upon the assumption that there 
was no contractual relation between Ballentine and the Railway 
Company, there was in the distressing occurrences of this conflagra- 
tion violation of any légal duty owing by the former to the latter, 
operative to his injury as a proximate and natural cause of that 
injury. The collision and the resulting fire were caused by the mis- 
placing of a switch, presumably the négligent act or omission of a 
servant of the Eailway Company. That négligent act or omission, 
however, was not in breach of any duty owing to Ballentine, and 
as to him was innocuous, he being two miles away at the time and 
unafEected thereby. He came upon the scène afterwards, and while 
the conflagration was in progress. He went upon the grounds of 
the Railway Company where he had no right to be, and going there, 
at best, as a mère licensee, he was bound to take things as he found 
them, and he assumed the risk of the situation. Elevator Co. v. 
Lippert, 24 U. S. App. 182, 11 C. C. A. 521, and 63 Ped. 942. So 
it is held that flremen entering upon premises to extinguish a con- 
flagration and to save property do so, not by permission or invita- 
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tîon of the owner, but under license of the law, and they aiso must 
take the risks as they flnd them. Woodrufl v. Bowen, 136 Ind. 431, 
34 N. E. 1118; Gibson v. Léonard, 143 111. 182, 190, 32 N. E. 182. 
Ballentine went upon the grounds of the Railway Company impelled 
by natural curiosity. The danger was obvions. There was no con- 
cealmeni of explosives. The peculiar construction of the tanks de- 
clared the character and quality of their usual contents. We held 
in Goodlander Mill Co. v. Standard Oil Go., supra, that petroleum 
oil is not a dangerous agency, within the rule that he who uses it 
does so at his péril, and must respond to the injuries thereby occa- 
sioned not caused by external natural occurrences or by the inter- 
position of strangers. It is dangerous when, in considérable quan- 
tity, it is brought in contact with flre. This is matter of public and 
gênerai knowledge, of which no American schoolboy of the âge of 
15 years can be presumed to be ignorant, and knowledge of which 
seems only to be ignored by the stupid servant who, in spite of re- 
peated warnings, pours the fluid upon the flre, as we are periodically 
advised by the press. The scène itself was a signal of danger. The 
hissing, roaring, escaping gas should hâve proven a sufflcient warn- 
ing. It is impossible to crédit the statement of Ballentine that he 
understood the tanks were empty. The obvions situation showed 
that that could not be so. The case, therefore, so far as presented 
by the first and âfth counts of the déclaration, and by the évidence 
to sustain them, was this: That Ballentine, impelled by curiosity 
to witness a great conflagration, went upon the grounds of the Rail- 
way Company, to the scène of it, in the face of obvious danger of 
explosion. He went without inducement or invitation, without légal 
right, and assumed the périls of the situation. He voluntarily 
and negligently exposed his person to danger. "Voient! non flt 
injuria." The Eailway Company owed to him no active duty, — only 
the duty to abstain during his présence on the premises from positive 
wrongful act which might resuit in injury to him. It was not bound 
to remove the burning cars to another part of its yards, either in the 
discharge of any duty towards him, or, so far as the record discloses, 
in discharge of duty .towards any one. Ail was done that could rea- 
sonably be demanded when gênerai and repeated warnings were 
given of danger from explosion. The company was not in duty 
bound to engage a constabulary force to drive the crowd from its 
premises. We perceive no grounds in the allégations of the ârst 
and flfth counts, or in the évidence produced to uphold them, upon 
which Ballentine could rightfully recover for the injury he sus- 
tained. 

It is urged that under the fourth count this judgment can be up- 
held because Ballentine was employed to assist in the removal of the 
stock pens, and he, being ignorant of the qualities of petroleum, 
was not previously warned of the danger, but that the Railway Com- 
pany assured him that the contents of the tanks were nonexplosive. 
It might sufiîce to say that we are of opinion that there is no évi- 
dence to sustain the flnding that he was employed by the Eailway 
Company. In the excitement of a great flre, at the suggestion of 
one who had no connection with the Railway Company, Ballentine 
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accompanied his cousin to assist in removing certain structures. 
He was a volunteer. His act was doubtless impelled by gênerons 
and laudable motive to assist in preventing tlie spread of the flre, as 
at every flre volunteers are not wanting to assist in staying the rav- 
ages of a conflagration. Assuming, however, tbat be may be deemed 
a servant of the company pro bac vice, we fail to observe any failure 
of duty upon the part oiÉ the Eailway Company. As we bave said, 
the danger was obvious, and it certainly cannot be that in the beat 
and excitement of the occasion it was the duty of the Eailway Com- 
pany, by its ofiicers, to ascertain if each volunteer was possessed 
of knowledge common to ail, and to carefully instruct each person, 
whom it might permit to assist, in the properties of petroleum oil 
and of its liability to explosion before it allowed him to engage in 
the work of removing the structures. If Ballentine can be treated 
as a servant of the company for the particular work be did, he en- 
tered into the service, subject, at least, to its obvious périls. There 
is no évidence of any représentation to him that the contents of tbe 
tanks were not of a dangerous or explosive character, or that no 
explosion need be apprehended. He states that he understood the 
tanks to be empty. H'e does not state from whom he obtained such 
information, and, as we bave observed, such information was op- 
posed to the manifestations of bis own sensés of sight and hearing. 
We are of opinion that the court below sbould bave directed a ver- 
dict of not guilty. The judgment will be reversed, and the cause 
remanded, witb directions to award a new trial. 



CEAWFORD V. POSTER. 
(Circuit Court of Appeals, Seventh Circuit. February 11, 1898.) 

No. 428. 

1. Revivor dp Judgment — Sebvicb of Notice. 

The Indiana statute requlres 10 days' personal notice of a proceeding to 
revive a judgment unless the adverse party "be absent or nonresident, or can- 
not be found, when service of notice may be made by publication, as in an 
original action, or In such manner as the court shall direct." Burns' Rev. 
St. 1894, § 687 (Rev. St. 1881, § 675). Held, that in the case of a nonresident 
who may be found the court may direct Personal service on him by a mar- 
shal or deputy, and such service In another state Is valid. 

S, Spbciai, and Genbbal Appbarancb. 

A spécial appearance for the purpose of objecting to the Jurisdiction be- 
eomes gênerai if the défendant then disputes the merits of the cause, and 
no words of réservation can make an appearance spécial whlch Is in fact 
to the merits. 

S. AppkaIj — Rkvikw — Ordbr Eeviving Jddqment. 

On error from proeeedings to revive a judgment, in which the court made 
no spécial flnding, the only questions for review are rulings made on the 
hearing of the pétition. 

4. Evidence— Execution— -Contradictioïi of Returns. 

A return showing the levy of an exécution is not contradicted by proof of a 
subséquent disposition of the property levied on. 

In Error to the Circuit Court of the United States for the District 
of Indiana, 
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This was a motion by William Poster under tlie Indîana statute to 
revive a judgment at law against Henry Crawford. An order of re- 
vivor was entered in the court below (80 Fed. 991), and the défendant 
sued eut this writ of error. This court, on January 3, 1897, afflrmed 
the judgment (83 Fed. 975), but the appellant bas flled a pétition for 
a rehearing. 

Henry Crawford and W. R. Crawford, for plaintiff in error. 
A. W. Hatch, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The opinion of the court in this case is 
not at variance witb the ruie declared in Harkness v. Hyde, 98 U. S. 
476, that "illegality," misquoted in the pétition for rehearing as "ir- 
regularity," in the service of process by which jurisdiction is to be 
obtained, is not waived by answering to the merits, if there had been 
first a spécial appearance, and motion that the service be set aside; 
but to prevent possible misapprehension a further statement of the 
case is now made. Nothing more than irregularity in the process 
or service is alleged hère, and that only in particulars which are quite 
immaterial. The notice required by the statute of Indiana (section 
675 of the Révision of 1881; section 687 of Burns' Revision of 1894) 
is "ten days' personal notice to the adverse party, unless he be absent 
or nonresident, or cannot be found, when service of notice may be 
made by publication, as in an original action, or in such manner as the 
court shall direct." In this case, on présentation of the pétition of 
the appellee the circuit court ordered "that notice be given said Craw- 
ford by the clerk that said pétition bas been flled, and that on the 
expiration of flfteen days from and after service of said notice on 
said Crawford by any marshal of the United States, or an authorized 
de'puty of such marshal, the petitioner will be entitled to hâve exécu- 
tion on said judgment unless cause is shown why the same should 
Tiot be done." A duly-certifled copy of this order was issued, and, 
as is shown by the return indorsed thereon, was served personally 
apon the judgment défendant on the Ist day of December, 1896, at 
the city of New York by the United States marshal for the Southern 
district of New York. On the ensuing 15th the défendant entered 
a so-called spécial appearance in writing, which embraces four propo- 
sitions, in substance as foUows: (1) That the défendant enters a 
spécial appearance for the sole purpose of objecting to the jurisdiction 
of the court. (2) That upon the flling of the pétition and motion 
to revive the judgment the court, without any hearing or oral évi- 
dence or notice to the défendant, entered an ex parte order reciting 
that, unless within 15 days after service of a copy of the order upon 
the défendant he should show cause, the judgment should be revived, 
and exécution issued for the collection of the same. (3) That at that 
time the défendant was, and ever had been, a citizen and résident of 
Chicago, m., and not of Indiana or New York ; that under section 605 
of the Bevised Statutes of Indiana the court had no jurisdiction to 
enter any order allowing exécution to issue, except on notice by publi- 
«ition, and for 30 days, and that such es parte order was irregularly 
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and improYidentlj granted, because, under the statute, the court had 
no jurisdiction to enter any order whatever directing the issue of an 
exécution simply upon tlie ex parte affldavit of the petitioner; and 
that the défendant was entitled to a regular hearing of the motion 
upon oral évidence after due notice had heen given. (4) That 
"this défendant, further reserving ail his rights in the premises, shows 
that it is disclosed in and by the record of said cause in this court 
that such cause bas never been legally tried, or the issues flled by 
him heard or disposed of, and that such pretended judgment set up 
in the said pétition of said Foster is void upon its face, and incapable 
of enforcement by exécution," — and ooncludes with a prayer to the 
court "to décide that it had no jurisdiction to enter such ex parte 
order, and that the same should be vacated and annuUed." This 
prayer was denied, and an exception to the ruling duly saved by Mil 
of exceptions. 

The plaintiff in error being a nonresident, and absent from the state 
of Indiana, but not impossible to be found, it was a case for notice 
in such manner as the court saw fit to direct, and not one in which 
publication was necessary, if, even, it would hâve been proper. There 
is, therefore, no ground for objection to the order entered in so far 
as it provided for notice to the judgment défendant; and the only 
further objection urged is to the concluding statement, in the form 
of a rule nisi, that the petitioner will be entitled to hâve exécution 
on the judgment if cause to the contrary be not shown. That part 
of the entry was at once needless and harmless. It in no manner 
affected the validity of the order for the purpose of notice to the 
défendant to appear and show what cause he might why the judg- 
ment should not be revived. No exécution was finally ordered, or in 
fact issued, until after a proper hearing, at which the défendant was 
represented by counsel. 

It is to be observed in passing that a party cannot be at once in 
court and out of court. He may not, in the same breath, dispute 
the merits of the cause alleged against him, and deny jurisdiction of 
the court over his person. This the plaintiff in error seems to hâve 
attempted to do by alleging that the prdcess against him was détect- 
ive, and that the judgment sought to be revived was void upon its 
face, and incapable of enforcement by exécution; so that, although 
called spécial, the first appearance of the défendant probably ought 
to be regarded as gênerai. No words of réservation can make an 
appearance spécial which is in fact to the merits. 

The cause was brought to this court by a writ of error, and we 
adhère to the view that, the court below having made no spécial 
flnding of the facts, no question touching the merits which did not 
arise upon a ruling of the court during the progress of the trial — ^that 
is to say, upon the hearing of the pétition — can be considered. It is 
urged that section 700 of the Eevised Statutes of the United States is 
applicable only when there is an issue of fact in a civil action, and 
that, in a proceeding under the Indiana statute to revive a judgment, 
not only is a trial by jury not contemplated, 'Tîut that no pleadings 
are allowed to be flled, and no issue raised, and that the only ques- 
tion to be determîned by the lower court is a question of the amount 
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remaining due and unpaid upon the judgment, and no other question 
can be properly determined upon a motion of tMs cliaracter." 
Whether in such a case pleadings are not to be allowed under any 
circumstances may be questionable, but it is immaterial hère to de- 
termiue. The question of the amount due and unpaid upon the 
judgment was, without other pleadings than the pétition or motion, 
an issue of fact upon which any relevant évidence was admissible. 
For instance, it was compétent for the plaintif? in error to show that 
a prior levy of an exécution issued upon the judgment remained un- 
disposed of, and constituted a prima facie satisfaction, and, on the 
other hand, it was compétent for the défendant in error to prove the 
loss or destruction of the property so levied upon, or any other dis- 
position of it which would remove the inference or presumption of 
satisfaction of the judgment. No exception has been saved to the 
admission of évidence on the subject, and, in the absence of a spé- 
cial flnding of the facts, it is not within our jurisdiction to consider 
whether the circuit court reached the right conclusion. It is plain, 
however, that proof of any subséquent disposition of propertv levied 
upon can involve no contradiction of the return showing simply the 
fact that a levy had been made. The pétition is overruled. 



PAULET JAIL BLDG. & MFG. CO. v. CEAWFORD COUNTY. 

(Circuit Court of Appeals, Eighth Circuit. January 31, 189^) 

No. 1,011. 

L Circuit Court of Appeals— Jurisdiction — Constitutional Questions, 
Where, In a suit in the circuit court, it is clalmed that a law of a state is 
void because it contravenes the constitution of the United States, the circuit 
court of appeals has no jurisdiction of the case, although it may also involve 
the considération of many other questions. 

9, Btatutes— Rétrospective Bffbct— Construction 

In a statuts relating to Judgments "rendered or to be rendered," the use 
of the Word "rendered" demonstrates the législative Intention to make It 
operatlve upon Judgments already entered when the statute was enacted. 

S. JuDSMENTs — Statdtory Changb AS TO Interbst — Rétrospective Effect 

— CONSTITUTIONAIi QUESTION. 

At the date of rendering a certain Judgment in Arkansas against a county 
of that State, the Arkansas statutes (Mansf. Dig. c. 109, p. 934, §| 4740, 4741) 
provided that judgments should carry interest from the day of signing thereof, 
untll the eflects should be sold or satisfaction made. Shortly thereafter, and 
on March 21, 1893, an act went Into effect amendlng section 4741 by further 
providlng that "no judgment rendered or to be rendered against any county 
in the state on county warrants » ♦ • shall bear any interest af ter the 
passage of this act." Acts 1893, p. 145, Eelâ, on appeal from an order can- 
celing the Judgment upon payment of its face, wlth interest to March 21, 1893, 
that the statutory intent was to include judgments entered before its enact- 
ment, but that as it was claimed that the statute, as thus construed. con- 
travened article 1, § 10, of the constitution of the United States, relating to 
the obligation of contracts, the circuit court of appeals had no jurisdiction 
of the case. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 
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J. M. Harrell, for plaintifiE in error. 
E. B. Peirce, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. On February 11, 1893, the Pauley 
Jail Building & Manufacturing Company, the plaintiff in error, ob- 
tained a judgment against the county of Crawford, in the state of 
Arkansas, the défendant in error, upon a contract for materials 
furnished and services rendered, for the amount of |7,836.66. At 
the time the contract was made upon which this judgment was based, 
and at the time when the judgment was rendered, the statutes of 
Arliansas provided: 

"Sec. 4740. Creiiitors shall be allowed to receive Interest at the rate of six per 
cent, per annum on any judgment before any court or magistrate authorlzed to 
enter upon the same, f rom the day of signlng judgment until the effeets are sold, 
or satisfaction be made. 

"Sec. 4741. Judgments or decrees upon contraets bearing more than six per 
cent, interest shall bear the same interest as may be specifled In such contraets, 
and the rate of interest shall be expressed in ail such judgments and decrees, 
and ail other judgments and decrees shall bear interest at the rate of six per 
cent, per annum, until satisfaction is made as aforesaid." Mansf. Dig. ArU. 
c. 109, p. 934. 

In March, 1893, the législature of the state of Arkansas, by an act 
■which was approved and took effect ou March 21, 1893, amended the 
foregoing provisions of the statutes of that state by adding to section 
4741 this proviso: 

"Provided, no judgment rendered or to be rendered against any county In the 
state on county warrants or other évidences of county indebtedness shall bear 
any interest afteir the passage of this act." Acts 1893, p. 145. 

The judgment rendered in favor of the plaintiff in error had been 
evidenced by county warrants before it was obtained, and on August 
10, 1897, the défendant in error obtained from the court below an 
order canceling this judgment upon the payment of the face thereof, 
and interest at 6 per cent, from its date until March 21, 1893, when 
the proviso we hâve quoted took effect. The writ of error challenges 
this order, and the plaintiff insists that it was entitled to receive 
interest at 6 per cent, per annum upon its judgment until it was 
paid, and that the order of the court, discharging the judgment with- 
out requiring payment of this interest, was in violation of the provi- 
sion of section 10 of article 1 of the constitution of the United States, 
that no state shall pass any law impairing the obligation of contraets. 
It is true that there is another question presented in the briefs 
submitted in this case, — the question whether or not the act of the 
législature of Arkansas of 1893 was intended to hâve a rétrospective 
effect. This question, however, is entitled to very little considéra- 
tion, in view of the fact that the proviso reads that no judgment 
rendered or to be rendered shall bear any interest after the passage 
of the act. The use of the word "rendered" is a démonstration of 
the intention of the législature to make this proviso applicable to 
judgments "p'hich had then been entered. The resuit is that the 
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only substantial question in this case is whether or not this law of 
the State of Arkansas is in contravention of the constitution of the 
United States. But this court has no jurisdiction to consider or 
détermine that question, or any case in wliich a question of that 
character is presented. Section 5 of the act of March 3, 1891 (26 
Stat. c. 517, p. 826), déclares that appeals may be taken to the su- 
prême court "(6) in any case in which the constitution or law of a 
state is claimed to be in contravention of the constitution of the 
United States." Section 6 provides that, in cases other than those 
provided for in section 5, the circuit court of appeals may exercise 
appellate jurisdiction, unless otherwise provided by lave. We hâve 
repeatedly held that, if it is claimed that a law of a state is void be- 
cause it contravenes the constitution of the United States, this court 
has no jurisdiction of the case, although it may also in volve the 
considération of many other questions. A careful examination of 
this question will be found in the opinion of this court delivered by 
Judge Thayer in Hastings v. Ames, 32 U. S. App. 485, 15 0. C. A. 
628, and 68 Fed. 726; and upon the authority of that case, and the 
cases cited in that opinion, the writ of error in this case is dismissed. 



LITTLE KOOK & M. R. CO. v. BAURT. 

(Circuit Court of Appeals, Eighth Circuit January 31, 1898.) 

No. 804. 

1. Masteb and Servant— Pehsonai. Injukies— Railroad Collisions— Rot-es 

FOR Rdnnin» Trains. 

Eules adopted by rallroad companles for the management of trains are 
presumably selected as the best for avolding accidents, and, unless clearly 
shown to be palpably unreasonable or Insufficient, the company should not 
be chargea wlth négligence on account of their adoption and use. 

2. Samb. 

In an action by a rallroad engineer to recover for Personal injuries re- 
ceived in a rear-end collision, It appeared that, by the rules of the company, 
employés in charge of trains were not to be notified as to the position and 
movements of other trains, but were required to protect themselves by 
eending out flagmen, and putting torpedoes on the track, in case of un- 
nsual stoppages. Thèse rules were adopted pursuant to the recommenda- 
tion of a committee of experts, and were in force on more than 58,000 miles 
of railroad in this country. Three experts testiûed that thèse rules were 
better calculated to prevent accidents, by always requiring tralnmen to be 
vigilant, than was the opposite rule, of attempting to lîeep them informed 
as to the position of ail trains. Three other experts testified that in the 
particular case the engineer and eonductor of each train should hâve been 
notified of the location and movements of the other. Belâ, that: It was error 
to charge that, In sendlng out spécial trains, due and sufflcient notice should 
be given of the whereabouts of ail other trains which are liable to be met or 
overtalien. 

B. Samb — Assomption dp Risks. 

A railroad engineer, talting service under reasonable rules adopted by the 
company for the opération of trains, without objecting tbereto, assumes 
the rislE arising from their nonobservance by employés operating other 
trains. 
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4 Samk— Reasonableness of Rôles— Questiott of La"W. 

When a raliroad company has deliberately adopted a System of miles, 
whlch hâve been made famillar to its employés, and its road is operated un- 
der them, the reasonableness and sufiiciency of thèse rules are questions 
of law, and not of fact for the Jury. 

6. Same— Personal Injuries — Peoximate Cause. 

The engineer of an extra passenger train was Injured by a collision of 
his train with the rear end of a delayed freight train, of whose position he 
had not been notifled. The employés of the freight train had entirely failed 
to observe the company's rules, requiring them, in case of stoppage, to 
send out a flagman, and place torpedoes on the traclî. Helâ that, even if 
free from negUgence hlmself, and if it were négligence on the i)art of the 
company not to notif y him of the position of the freight train, or not to notif y 
the freight-train employés of the approach of the extra passenger train, still 
the proximate cause of the injury was the négligence of his co-employés in 
charge of the freight train. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 

G. B. Rose (U. M. Rose and W. E. Hemingway, on the brief), for 
plaintiff in error. 
J. M. Moore and W. L. Terry, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. About 2 o'clock in the afternoon on 
October 26, 1890, engine No. 5 of the Little Rock & Memphis Rail- 
road Company ran into the rear of a freight train on the railroad of 
that company; and G. F. Barry, the défendant in error, who was the 
flreman on this engine, leaped from it, and was injured. He sued 
the company for damages, and alleged that he was injured by its 
négligence in employing an incompétent conductor upon the train 
his engine drew, and in failing to give notice to its servants in charge 
of engine No. 5 of the whereabouts and movements of the freight train, 
and in failing to give notice to its servants in charge of the freight 
train of the whereabouts and movements of engine No. 5. The plain- 
tifif in error, the railroad company, answered that its conductor was 
not incompétent, and that it was not its duty to give the conductor 
and engineer of either of the trains which collided notice of the move- 
ments or whereabouts of the other. Upon thèse two issues the testi- 
mony was conilicting, and the jury found for the défendant in error. 
Thèse facts, however, were uncontradicted : The railroad of the 
plaintifE in error extends from Hopefleld, a town opposite Memphis, 
in the state of Tennessee, westward to Little Rock, in the state of 
Arkansas. The flrst telegraph station west of Hopefleld is Edmond- 
son, 15 miles distant, and the second is Forrest City, 47 miles distant. 
Argenta is a station still further west, near the city of Little Rock. 
The freight train was a regular train. It had left Hopefleld at 3:50 
a. m.; was due at Edmondson at 5 a. m., but had been so delayed 
that it did not leave that station until 9:40 a. m., 4 hours and 40 
minutes la ter than its schedule time; and while it was standing on 
the main track, on a curve in a deep eut outside the yard limits, about 
Iialf a mile east of Forrest City, at about 2 o'clock in the afternoon, 
84 F.— 60 
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engîne No. 5 crashed into the rear of it. The engineer in charge 
of this engine had passed this f reight train at Edmondson at 9 .-30 
that morning, on his way east to Hopefleld, and he knew it was late. 
When the superintendent of the company delivered the order, under 
which the train drawn by engine No. 5 was operated on this day, to 
its conductor, he told him to look ont for this freight train, as it was 
still in the bottom between Edmondson and Forrest City; and the 
conductor repeated this warning to the engineer when he oommuni- 
cated the order to him before leaving Hopefleld. In the early part 
of this day a military company, which arrived at Memphis too late 
for the regular passenger train, engagea of this railroad company an 
extra train to take it to Little Rock, and the engineer and fireman of 
engine No. 5 were directed to draw this train with their engine. The 
freight train was, as we hâve said, a regular train, and it was known 
as "No. 5." This was the order under which the extra ran: 

Little Rock & Memphis Railroad. 

Télégraphie Train Order No. 5 31 

Memphis, Oct. 26, 189Ô. 
To C. & B. of Eng. 5, Hopefleld 
C. &" E. No. 5 at Fo rrest C ity 
a & E. En g. 4 & No. 6 Brinldey 
Engine 5 will run from 



Hopefleld to Argenta extra 
when No. 5 Is overtaken pass 
and run ahead of them 
mee t No. 6 and Eng. 4 at 
Brinlcley, do not pass Brinkley 
Unie ss Eng. 3 is there. 

' A. J. W. 

The rules of the company made this extra train inferior in grade 
to the regular freight train, under this order, and imposed upon its 
conductor and engineer the duty to keep out of the way of that freight 
train, which they knew was somewhere upon the single track in front 
of them. Thèse rules also required the crew of the freight train, 
when it stopped and stood, as it did, for three-quarters of an hour be- 
fore the accident occurred, on the curve, in a deep eut, one-half mile 
east of Forrest City, to immedlately station and maintain a flagman 
10 or 12 telegraph pôles in the rear of its train, and to place tor- 
pedoes on the track, not less than 15 telegraph pôles behind it, for 
the purpose of warning and stopping approachiug trains which might 
follow it. Thèse rules gave the employés of the company notice that 
it proposed to use its railroad for the passage of trains at any time 
it chose, and that they must protect themselves against their ap- 
proach. The engineer of the extra train, however, did not keep his 
engine under control, so that he could stop it when he saw the freight 
train, but he drove it on with such speed that it was impossible for 
him to prevent the collision after he came in sight of the regular 
train; and the crew of the freight train failed to give warning to the 
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approacMng extra of the présence of their train, eitber by torpédo 
or by flagman. In short, thèse fellow servants of the défendant jn 
error were guilty of gross négligence, without which it is highly im- 
probable, if not impossible, that the accident could hâve occurred. 

One of the rules of the company, however, required ail orders to 
be given in writing, where practicable; and counsel for the défendant 
in error insisted that the company was négligent because it did not 
insert in the written order to the men in control of the extra train a 
statement that the freight train was delayed east of Forrest City, and 
an admonition to beware of it, and because the train dispatcher did 
not stop the extra train at Edmondson, as it passed.there, and notify 
its crew again that the freight had not reached Forrest City. In sup- 
port of their view, three witnesses for the défendant in error, who had 
had expérience in railroading, testifled that in their opinion this course 
should hâve been pursued. On the other hand, it appeared by the 
évidence that this railroad was operated under the standard rules, 
which were prepared some years ago by experienced railroad men 
chosen for the purpose by the offlcers of varions railroad companies, 
and that they had been subsequently so generally adopted, as the best 
in use, that, in 1888, 58,000 (and at the time of the trial many more) 
miles of railroad were governed and operated under them. Three 
witnesses of skill and expérience in the opération of railroads, who 
were familiar with thèse rules, and the practice of railroads under 
them, testifled, in effect, that in their judgment, and in the judgment 
of those who had prepared and adopted them, they were the best and 
the most condueive to safety of any rules in use in this country; that 
it is more condueive to the safety of the opération of railroads to re- 
quire the men in charge of a train to look out for, and protect them- 
selves at ail times against, other trains and engines, without notice of 
their whereabouts and movements, than it is to undertake to give 
them notice of thèse movements and whereabouts, and this for the 
reason that if men receive, and come to expect, notice of approaching 
trains, they will invariably relax their vigilance, and rely upon the 
notice, rather than upon their watchfulness, for their safety, and that 
in the long run they will be caught in danger more frequently, and 
more accidents will happen at times when it is impossible or imprac- 
ticable to convey notice to them, than would occur if they were spur- 
red to constant watchfulness by the knowledge that a train was liable 
to come upon them at any time without notice. Thèse witnesses 
testifled, in substance, that this was the theory upon which the stand- 
ard rules were based, and that they did not require the superintend- 
ent or train dispatcher to give the men in charge of either of thèse 
trains notice of the whereabouts or movements of the other. They 
also testifled that in their opinion neither the duty of the company, 
nor the safety of its servants, required that the crew of either train 
should hâve notice of the movements or whereabouts of the other, 
or that the extra train should be stopped at Edmondson, and its con- 
ductor or engineer informed that the freight was still between that 
station and Forrest City, where they knew it to be when they started. 
In this State of the évidence, it is assigned as error that the court 
charged the jury; 



948 84 FEDERAL REPORTER. 

"In sending out spécial or extra trains, due and sufflclent notice of the move- 
ments and whereabouts of ail other trains and locomotives whieh are liable to 
be met or overtalîen by the spécial or extra sliould be given to the officers or 
servants in charge of such trains. And due notice of such spécial or extra train 
should, in lilse manner, be given to the servants in charge of such other trains, 
as far as may be necessary to guard agalnst and prevent accident. And if, from 
any cause, it is impracticable to glve such notice, then such other précautions 
as are reasonably adapted to prevent danger of collision or accident should be 
taken. If the jury believe from the évidence that the défendant, through any 
default or neglect on its part, failed to perform the aforesaid duties, and that 
the collision was caused by such failure, and that thereby plaintifC sustained the 
injuries complained of, the défendant is liable in this action." 

This instruction is a plain déclaration that the theory whieh the 
wisdom and expérience of mauy of the most careful and intelligent 
railroad operators hâve deemed most conducive to the saf ety of their 
employés, their passengers, and their property, is unsound, that the 
rules based upon it are unreasonable, and that the opération of a 
railroad in accordance with it is négligence. Such a déclaration of 
the law ought not to be made without clear and convincing proof, 
nor without the most careful and deliberate considération. The 
theory upon whieh thèse rules are based, the rules themselves, and 
the opération of railroads in accordance with them, hâve ail received 
the sanction of respectable authoritv. Eailroad Go. v. Neer, 26 111. 
App. 356, 360; Id., 31 111. App. 126^ 134, 139; Kennelty v. Eailroad 
Co. (Pa. Sup.) 30 Atl. 1014; McGrath v. Eailroad Co., 15 E. I. 95. 
97, 22 Atl. 927; Wright v. Eailroad Co., 25 N. Y. 562, 569. It 
does not seem unreasonable to suppose that men who are warned 
that other trains will pass over the railroad on whieh they are oper- 
ating without notice to them, and that they must watch for and pro- 
tect themselves against them at ail times, would operate their trains 
with more care and fewer accidents than they would if an attempt 
were made to notify them of the whereabouts and movements of ail 
trains, in view of the fact that the expectation of such notice might 
relax their vigilance, and that they would of ten be in locations where 
it would be impossible to give them the notices. If expérience has 
proved this supposition to be in accordance with the fact, and has led 
to the adoption of rules whieh do not require, but discountenanee, 
such notices, because the habit of giving them has been found to in- 
crease the number and danger of accidents, as the adoption of thèse 
standard rules by so many railroad companies, and the testimony of 
the experienced witnesses who are operating railroads under them, 
tend to show, it cannot be said that it was the duty of the défendant 
to give thèse notices, nor that its failure to give them was négli- 
gence. The fact is not forgotten that the défendant in error pro- 
duced three witnesses who testifled that such notices should hâve 
been given. But in our opinion their testimony is insufficient, in 
the face of the évidence of three witnesses of equal credibility who 
testifled to the contrary, to so clearly establish the vice of the theory, 
and the unreasonableness of the rules and practiee whieh companies 
operating more than 58,000 miles of railroad hâve adopted as the 
best and most conducive to safety, as to warrant a court in so declar- 
ing as a matter of law. The skilled and experienced railroad oper- 
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ators who seem to hâve dereloped this theory and formulated thèse 
ruies are undoubtedly more compétent than jurors or judges to 
sélect and prépare rules most conducive to the safe, economical, and 
prospérons opération of railroads. The interest of the owners of 
thèse railroads, the interest and ambition of those who operate them, 
alike prompt them to sélect and use the best; and, unless the rules 
they adopt are clearly shown to be palpably unreasonable or clearly 
insufflcient, railroad companies ought not to be charged with négli- 
gence on account of their adoption and use. Vedder v. Pellows, 20 
N. Y. 126, 133; Enright t. Eailway Co. (Mich.) 53 N. W. 536. In 
our opinion, there was no such proof in this case; and at the close of 
the trial the court should hâve instructed the jury that the System 
of rules, and practice under them, which the company had adopted, 
was neither unreasonable nor insufflcient. The défendant in error 
and the other servants of the company were familiar with thèse 
rules, and the theory upon which they were based. By taking serv- 
ice under them without objection or protest, they assumed the risks 
and dangers of the theory that every employé who opérâtes trains 
must beware of other trains moving in the same direction, without 
notice of their whereabouts, and the risks and dangers of the System 
of rules which was based upon this theory. Wolsey v. Railroad 
Co., 33 Ohio St. 227. When a railroad company has deliberately 
adopted a System of rules, which hâve been made familiar to its em- 
ployés, and its railroad is operated under them, the reasonableness 
and sufflciency of thèse rules are questions of law, and not of fact. 
Thèse questions must be determined by the court, because there is no 
other way in which a set of rules may ever be established or adjudi- 
cated as either reasonable or sufflcient. It may be said that trial 
judges often differ upon questions of this character. But the an- 
swer to this objection is that the appellate court will finally settle 
them, and in the end a substantial uniformity of décision as to the 
reasonableness and sufflciency of any set of rules in gênerai use must 
eventually resuit, if thèse questions are left to the détermination of 
the courts. If, on the other hand, they are remitted to the juries, 
their varions findings can resuit in little less than confusion worse 
confounded. The décision of an appellate court becomes a précèdent 
for the rulings of many iuferior courts. But the finding of one jury 
is no précèdent for the décision of another, and a rule that is found 
to be reasonable by one jury will frequently be thought to be unrea- 
sonable by another; and no criterion will ever be established by 
which railroad companies may measure their duties in this regard, 
if the reasonableness and sufQciency of their rules are to be daily 
submitted to new tribunals, which are governed by no précèdent, 
and are without expérience in the détermination of thèse questions. 
We adhère to the view of this question expressed by Judge Caldwell 
in the opinion of this court in Railway Co. v. Dye, 36 U. S. App. 
23, 28, 16 C. C. A. 604, 607, and 70 Ped. 24, 27, which is supported 
by the following authorities, among others: Vedder v. Pellows, 
20 N. Y. 126, 130; Eailway v. Adcock, 52 Ark. 406, 410, 12 S. W. 
874; Eailway Co. v. Hammond, 58 Ark. 324, 334, 24 S. W. 723; 
Eailroad Co. v. Whittemore, 43 111. 420, 423; Eailroad Co. v. Plem- 
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ing, 18 Am. & Eng. Ey. Cas. 347, 352; Tracy v. Eailroad Co., 9 
Bosw, 396, 398, 402; HofEbauer v. Eailroad Co., 52 lowa, 342, 343, 
3 N. W. 121. 

Moreover, the court, in effect, told the jury by this instruction that, 
if they belieTcd that the collision occurred through the failure or 
neglect of the railroad company to give thèse notices, the défendant 
in error might recover. It is difScult to understand what basis there 
is in this case, under the admitted facts, for a flnding that a failure 
to give thèse notices caused this collision. If we concède that the 
failure to write the notice which was verbally given to the conductor 
and engineer of the extra train at Hopeâeld, that they must look 
out for the freight train which was in the bottom between Edmond- 
son and Forrest City (an unreasonable concession, except for the sake 
of argument), and the failure to stop the extra train at Edraondson, 
and notify its conductor and engineer that the freight train was still 
there, and the failure to send a courier from Forrest City, or some 
other point, to the freight train, to notify its conductor and engineer 
that the extra train was coming, constituted négligence, there still 
remains what seems to us an insuperable obstacle to a recovery on 
this ground. An injury that could not hâve been foreseen or reason- 
ably anticipated as the probable resuit of an act of négligence is not 
actionable. An injury that is not the natural conséquence of an 
act or omission, and that would not hâve resulted but for the inter- 
position of a new and indépendant cause, is not actionable. Eail- 
way Ca v. EUiott, 12 U. S. App. 381, 386, 5 C. 0. A. 347, 350, and 55 
Fed. 949, 952; Finalyson v. Milling Co., 32 U. S. App. 143, 151, 14 
0. C. A. 492, 496, and 67 Fed, 507, 512; Eailway Co. v. Benuett's 
Adm'x, 82 U, S, App. 621, 16 0. G. A, 300, and 69 Fed. 525; Eailwav 
Co. V. Callaghan, 12 U. S. App. 541, 550, 6 C. C, A, 205, 210, and 56 
Fed. 988, 993; Eailway Co. v. Moseley, 12 U. S. App. 601, G09, 6 C. 
0. A. 641, 646, and 57 Fed. 921, 926; Insurance Co. v. Melick, 27 
U. S. App. 547, 557, 12 C. 0. A. 544, 550, and 65 Fed. 178, 184. It 
was the duty of the engineer and conductor of the extra train to 
look out for and to so operate their train that their engine would not 
crash into the freight which they knew was on the track before them. 
It was the duty of the engineer of that train, who alone could see the 
track in front of him, to so govern the speed of his engine that he 
could at any time stop it within the range of his vision. It was the 
duty of the crew of the freight train to place torpedoes on the track 
at least 15 telegraph pôles in the rear of their train when it stopped 
at the place of the collision, and to station a flagman 10 or 12 tele- 
graph pôles behind that train. The railroad company had the right 
to présume that its servants on thèse trains would obey its rules 
and discharge thèse duties, and it had the right to act upon that 
assumption, It was its right to calculate the natural and probable 
resuit of its acts and omissions upon this supposition. Indeed, it 
could reckon upon no other, for it is alike impracticable and impos- 
sible to predicate and administer the rights and remédies of men on 
the theory that their associâtes and sei'vants will either disregard 
their duties or violate the laws. Now, no one who reckoned on the 
faithful discharge of their duties by thèse employés could reasonably 
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have anticipated tMs fatal collision as either a natural or probable 
conséquence of the failure to give thèse notices. Nor could it have 
been the resuit of such failure, had not the unforeseen négligence 
of the engineer of the extra train, and the gross and unexpected care- 
lessuess of the crew of the freight train, intervened to interrupt the 
natural séquence of events, to tum aside their course, and to prevent 
the safe opération of thèse trains, which was the natural and prob- 
able resuit of the rules and the orders which the défendant gave. 
It was the gross négligence of thèse servants, which no one could 
anticipate, that constituted the intervening and proximate cause, 
without which this collision could never have been; and it is to 
this, and not to the failure to give the notices, in our opinion, that 
this accident must be attributed, under the maxim, "Causa proxima, 
non remota, spectatur." 

There are many other errors assigned in this case, and many other 
questions discussed in the briefs of counsel, but the case must be 
retried on account of those to which we have referred. What has 
already been said will be a sufHcient intimation of our views to guide 
the court in the coming trial, and it would be unprofitable to extend 
this opinion by the discussion of other questions which may not again 
arise. The judgment below must be reversed, and the cause re- 
manded to the court below, with directions to grant a new trial; 
and it is so ordered. 

THAYEE, Circuit Judge. I concur in the view that the case 
shouîd be reversed for error in the instruction which is quoted above, 
in the opinion of the majority of the court. There was a controversy 
bef ore the jury as to whether the engineer and conductor of the 
extra train ought to have been notifled at Edmondson that freight 
train No. 5 had not arrived at Forrest City, and that they must keep 
a sharp lookout for the freight train between the two stations last 
mentioned. Three expert railroad men, who were called as wit- 
nesses for the plaintifi: below, testiâed, in substance, that such notice 
ought to have been given; that as the engineer of the extra train 
would naturally infer that the freight train had reached Forrest 
City by the time the extra train reached Edmondson, since the 
freight train was then overdue at the former station, he ought to 
have been notifled by the train dispatcher at Edmondson that such 
was not the fact, and that for some unknown reason the freight train 
had been delayed, and was not where it would very naturally be 
expected to be. In other words, three railroad men expressed the 
opinion, in substance, that, as applied to the facts existing when the 
extra reached Edmondson, the standard rules were not adéquate to 
aflord protection to trainmen and passengers, but that some further 
précautions ought to have been taken by the train dispatcher. Sev- 
eral witnesses for the défendant company expressed a contrary opin- 
ion, namely, that the standard rules were sufftcient to meet any and 
every emergency, and that no additional notice ought to have been 
given at Edmondson. This was one of the crucial issues in the case, 
to which the attention of'the jury should have been more speciflcally 
directed The instruction above quoted, which was given by the 
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court^ was couched în very gênerai language, and was liable to be 
understood by the jury as meaning that it was the duty of the train 
dispatcher, in any event, and without référence to the existence of the 
rules, to hâve given notice at Edmondson that the freight train had 
not arrlTed at Forrest City. Being too gênerai, as applied to the 
issue of fact above stated, and for that reason being liable to mislead, 
I agrée that the case should be reversed, and a new trial ordered. 

Other views, however, are expressed in the opinion of the majority 
of the court, to which I cannot assent. It is held broadly, as I un- 
derstand, that when a railroâd company adopts rules for the opéra- 
tion of its trains, or for the management of its business, and puts 
them in force, the question as to the reasonableness and suiHciency 
of such rules to afford protection to its employés and to the traveling 
public is always a question of law to be decided by the court. In 
my judgment, this proposition is not tenable, either upon principle 
or authority. When a controversy arises in a court of justice touch- 
ing the reasonableness or sufiSciency of a code of rules that has been 
adopted by a corporation or individual for the management of their 
business, and compétent witnesses express différent opinions upon 
that subject, an issue of fact is presented, which can only be deter- 
mined by a jury, unless a trial by jury is waived. Judges cannot 
arrogate to themselves the power of determining such questions, on 
the ground that such practice insures greater unanimity of opinion, 
or on any other ground, without denving suitors their constitutional 
right of a trial by jury. The cases cited by the majority of the court 
in support of the proposition that the question whether a given code 
of rules is reasonable and suflficient is one of law (with one exception, 
to wit, Eailway Co. v. Whittemore, 43 111. 420, 423) were ail cases 
where a rule or régulation was introduced without any testimony 
tending to show whether the régulation was reasonable or otherwise, 
and the décisions were simply to the eflect that in such cases the 
court could properly décide as to reasonableness of the régulation. 
In three of the cases, and particularly in the case of Vedder v. Fel- 
lows, 20 N. Y. 126, 131, to which ail the other cases refer as the 
foundation of the doctrine, it was clearly intimated that the reason- 
ableness of a régulation is a question of fact for the jury when there 
is a conflict of testimony upon that issue, and it is difficult to con- 
eeive how the rule could be otherwise without ignoring f undamental 
principles. In the case of Eailway Co. v. Adcock, 52 Ark. 406, 410, 
12 S. W. 874, the court said, "The facts being uncontroverted, it 
was the province of the court to déclare the régulations reasonable." 
The same remark was quoted with approval in the subséquent case 
of Eailroad Co. v. Hammond, 58 Ark. 324, 334, 24 S. W. 723; and 
in a late case in New York (Abel v. Canal Oo., 128 N. Y. 662, 666, 
667, 28 N. E. 663), where the sufBciency of a code of rules which had 
been adopted by a railway company was challenged, and there was 
some testimony on that subject besides the rules themselves, it was 
held that the issue presented was properly submitted to the jury. I 
conclude, theref ore, that the reasonablenesa of a régulation is a ques- 
tion of law for the court only in those cases where no testimony is 
ofifered tending to show whether it is reasonable or otherwise, and 
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that where, as in the case at bar, there is a conflict of testitnony on 
such issue, the question is one of tact for the jury. 

In the opinion in chief it is further held that the défendant Com- 
pany is not liable to the plaintiff, even if it was guilty of négligence 
in failing to inform those in charge of the extra train at Edmondson 
of the then whereabouts of the freight train. This conclusion is 
based on the ground that the négligence of the défendant company 
was not the proximate cause of the accident, but that the accident 
was solely occasioned by the fault of certain fellow servants of the 
plaintiff. I am not able to assent to this proposition. If, as the 
testimony for the plaintiff below tended to show, the rules were in- 
sufflcient for the protection of trainmen and passengers, as applied 
to the conditions existing when the extra train reached Edmondson, 
and if at that station the train dispatcher ought to hâve given the 
information last above specifled to the engineer and conductor of the 
extra train, then, in my judgment, it was the right of the jury to dé- 
termine whether such omission of duty on the part of the défendant 
Company directly contributed to the accident. The question as to 
what was the proximate cause of an in jury is ordinarily not one or 
légal knowledge, but of fact, for the jury to détermine, in view of ail 
the aceompanying circumstances. Eailway Co. v. Kellogg, 94 U. S. 
469, 474. And in the case at bar the jury might well hâve reached 
the conclusion that a word of caution spoken at Edmondson to the 
engineer in charge of the extra train would hâve prevented the dis- 
aster. The operator at Edmondson evidently thought that the extra 
train ought to be warned that the freight train had not reached 
Forrest City, for as it came into view he said to the train dispatcher, 
over the wire: "Hère comes the spécial. Hâve you any orders 
for it?" The engineer of the extra train well knew that sufiScient 
time had elapsed to enable the freight train to reach Forrest City, 
and he doubtless supposed that it had passed that station some time 
before the extra reached Edmondson. If he had been warned that 
it had not reached Forrest City, he would doubtless hâve exercised a 
degree of care commensurate with the conditions which actually ex- 
isted, and the jury might reasonably hâve found that the failure to 
give such warning directly contributed to the injury. Moreover, 
the fact that certain fellow servants of the plaintiff were also guilty 
of négligence did not absolve the défendant company from liability 
for its own neglect of duty, or that of its train dispatcher, since it is 
well settled that it is no excuse for a master, when sued by his serv- 
ant, that the négligence of a fellow employé, as well as his own, con- 
tributed to occasion the injury. For thèse reasons I cannot concur 
in the views of my associâtes, that they hâve the right to détermine 
that the négligence of the défendant company was not the pi'oximate 
cause of the accident. 
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WOTTON. et al. t. UNITED STATES. 

(Circuit Court, S. D. New York. February 9, 1808.) 

CasTOMS DuTiEs— Classification— Hat Tiîimmings— Gai.oons. 

Cotton hat trimmings, of the variety called "galoons," were dutiabie as ga- 
loons, under paragraph 263 of the act of 1894, and not as "triuimings of whlcli 
cotton is tlie component material of cliief value, not speoilically provided for," 
under paragraph 276. 

This was an appeal by Wotton & Eumler from a décision of the 
board of gênerai appraisers as to the classification of certain mer- 
chandise imported by them. 

Comstock & Brown, for appellants. 

James T, Van Eensselaer, for the United States. 

TOWNSEND, District Judge (orally). The articles in question 
are cotton hat trimmings, as found by the board of gênerai apprais- 
ers. But they are aiso a spécifie variety of hat trimmings, namely, 
galoons, and therefore dutiabie as such, under the provisions of para- 
graph 263 of the act of 1894, and not under the provisions of para- 
graph 276, as "trimmings of which cotton is the component material 
of chief value, not speciflcally provided for," as found by the board 
of gênerai appraisers. The décision of said board is therefore re- 
versed. 



KOECHL et al. v, UNITED STATES. 
(Circuit Court, S. D. New York. February 9, 1898.) 

OusTOMS DcTiBs—CLAssiFicATroN— Médicinal Pebpaeations— Loretin. 

Loretin, a médicinal préparation, tbe médicinal action of which as an antl- 
septic and otherwlse Is chlefly due to Its acld properties, was free, under para- 
graph 363 of the act of August, 1894, as an "acld used for médicinal pur- 
iwses," and not dutiabie, under paragraph 59, as a médicinal préparation. 

This was an appeal by Victor Koechl & Co. from a décision of the 
board of gênerai appraisers as to the classification for duty of certain 
merchandise imported by them. 

Hartley & Coleman, for appellants. 

James T. Van Eensselaer, for the United States. 

TOWNSEND, District Judge (orally). The merchandise in question 
herein, loretin, is a médicinal préparation, as claimed by the United 
States and found by the board of gênerai appraisers. But it is also 
an acid, used for médicinal purposes, and its médicinal action as an 
antiseptic and otherwise is chiefly, if not entirely, due to its acid 
properties. In accordance with the rule laid down by the court of ap- 
peals in Matheson & Co. v. U. S., 18 C. C. A. 143, 71 Ped. 394, it should 
hâve been classifled as an "acid used for médicinal purposes," and free, 
under paragraph 363 of the act of August, 1894. The décision of the 
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board of gênerai appraisers sustaining an assessment of 25 per cent, 
under the provision for médicinal préparations not speciflcally provided 
for in paragraph 59 of said act, is reversed. 



CENTAUE CO. v. HBINSFURTER et al. 

(Circuit Court of Appeals, Eightli Circuit. January 10, 1898.) 

No. 899. 

Tbade-Marks— Patented Articles— Expieatiost of Patent. 

Wlien a patented article becomes known by a particular name, though 
an arbitrary one invented by the patentée, such as "Castoria," sueh name 
becomes public property on the expii'ation of the patent; and no trade-mark 
right exists therein, or can be acquired by subséquent use. Singer Mfg. Co. 
V. June Mfg. Oo., 16 Sup. Ct 1002, 163 U. S. 169, followed. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of North Dakota. 

This is a suit brought by plaintife in the circuit court of the United States for 
the district of North Dalwta to restrain the défendants from the use of the word 
"Castoria," claimed by it as a trade-mark. The bill, flled on June 10, 1896, 
allèges that plaintiff is a corporation engagea in the business of manufacturing 
and selling, in bottles, with labels thereon, a certain vegetable préparation for 
assimilating the food, and regulating the stomachs and bowels, of Infants, deslg- 
nated and known by the trade-mark or name of "Castoria"; that one Dr. Samuel 
Pitcher first used said name as a trade-mark; that he used the same prior to 
May 12, 1868, at which time letters patent of the United States, numbered 77,758, 
were granted to him for a composition to be employed as a cathartic, or substl- 
tute for castor oil; that the word "Castoria" nowhere occurs in the spécifica- 
tions, or appears upon or in connection with said letters patent, but was adopted 
and used as a trade-mark; that It is not a gênerai désignation for the prépara- 
tion, is not descriptive of the same, or of the ingrédients of which it is composed, 
but ha s been used purely and arbitrarily to point out the origin and ownership 
thereof by plaintiff and its predecessors, as manufacturers of the same. The 
bill sets forth In détail the varions transfers by which ail the rights of Samuel 
Pitcher passed to plaintiff, and avers that It had expended large sums of money 
in advertising and placing said préparation before the public under ibe name 
of "Castoria" or "Piteher's Castoria," and that the préparation had acquired a 
recognized and standard réputation throughout the land. The bill further 
charges that défendants are commencing the business of manufacturing and sell- 
ing a médicinal préparation under the désignation of "Castoria"; that they hâve 
issued circulars describing themselves as the manufacturers and seUers of Cas- 
toria, In which circulars they claim and represent that the medicine which they 
are making and selling is the only one on the market which is prepared accord- 
ing to the recipe orlginally prescribed by said Dr. Pitcher, and for which the 
patent was issued, and that under the name of "Castoria" an article had for 
years been imposed upon the public, the ingrédients of which were différent from 
those used by Dr. Pitcher,— thus, as Is claimed, representing that platntlff's manu- 
facture is a spurious article. The prayer is that défendants ,be enjoined from 
"directly or indirectly manufacturing and putting up, selling, advertising, offer- 
Ing, or exposing for sale any préparation for assimilating the food, and regu- 
lating the stomachs and bowels, of infants and chUdren, or as a remedy for 
the troubles of infants and children caused by indigestion, and other Irregularl- 
ties of the stomachs and bowels, under said name, 'Castoria,' or under any 
word or combination of words liable to create confusion in the mind of the public 
with that used by your orator as a trade-mark as aforesaid, and which wiU in 
any manner simulate said trade-mark, so as to be calculated to deceive or mis- 
lead purchasers of the same, either in large or in smaU quantities, at wbolesale 



956 84 FEDERAL REPORTER. 

or retail, and infrlnge upon the said exclusive rights of your orator." After 
answer, and upon pleadings and proofs, the circuit court, on January 16, 1897, 
entered a decree In favor of tlie défendants, dismissing the bill, from wliieh decree 
tliis appeal was duly tal^en. 

F. W. Lehmann and Edmund Wetmore (Henry S. Priest, Hubert 
A. Banning, William H. Bliss, William E. Haie, and Wilbur F. 
Boyle, on the brief), for appellant. 

0. L. Bradley and J. W. Tllly, for appellees. 

Before BREWEE, Circuit Justice, SANBOEN, Circuit Judge, and 
BINER, District Judge. 

BREWEE, Circuit Justice, after stating the case as above, deliv- 
ered the opinion of the court. 

This case turns upon the question whether the plaintifE has an 
exclusive right to the use of the word "Castoria" as a trade-mark ; 
for, except by the use of that word, there is no évidence in the record 
of anything done by défendants calculated to mislead purchasers 
into the supposition that they are buying an article manufactured by 
the plaintiff. On the contrary, the circulars sent out by the défend- 
ants call attention to the fact that they are the only parties manu- 
facturing Castoria according to the original formula of Dr. Pitcher, 
and, though not in terms naming the plaintiff, yet, as it was the only 
other party engaged in the manufacture and sale of Castoria, plainly 
casting reflections upon it, as not giving to the public a genuine arti- 
cle. In other words, the défendants went into the market, represent- 
ing themselves as manufacturing and selling Castoria, and declaring 
that that which they manufactured was the only genuine Castoria; 
that ail other manufactures placed on the market were spurious. 
So that it cannot be pretended that they were deceiving the public 
with the idea that the article which they manufactured and sold was 
something manufactured and sold by plaintifE, unless that déception 
resulted from the use of the word "Castoria." Hence, if the défend- 
ants had a right to use the word "Castoria," as descriptive of the 
article which they were manufacturing and selling, there can be no 
doubt that the decree was rightly entered in their favor. Whether 
the défendants had a right to use this name dépends on the further 
question whether the word "Castoria" is the generic name of the 
thing manufactured and sold, or is a mark or name used to distin- 
guish one party by whom the thing is manufactured and sold from 
ail other manufacturers of that thing. The relation of the patent 
to this matter must be first considered. In 1868 Dr. Pitcîier com- 
pounded a medicine, composed of varions ingrédients, accoiding to a 
certain formula which he invented and discovered. • For this inven- 
tion and discovery he obtained a patent, which gave to him the ex- 
clusive right of making, using, and selling this new medicine. Dur- 
ing the life of that patent he alone, or his successors in interest, 
had the right to manufacture and sell that medicine, by whatsoever 
name it might be called. The patent gave no right to any particular 
name, but simply to the exclusive manufacture and sale. Ail sucb 
rights expired in 1885, and from that time forth any party has had a 
right to manufacture and sell that particular compound, and also a 
right to manufacture and sell it under the name by which it has 
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become generally known to the public; and, if to that public the 
article bas become generally known ouly by a single name, that name 
must be considered as descriptive of the thing manufactured, and 
not of the manufacturer. It is true that during the life of a patent 
the name of the thing may also be indicative of the manufacturer, 
because the thing can then be manufactured only by the single per- 
son; but, when the right to manufacture and sell becomes universal, 
the right to the use of the name by which the thing is known becomes 
equally universal. It matters not that the inventor coined the word 
by which the thing has become known. It is enough that the public 
bas accepted that word as the name of the thing, for thereby the 
Word has become incorporated as a noun into the Énglish language, 
and the common property of ail. Whatever doubts majy theretof ore 
hâve esisted on this proposition hâve been, for the fédéral courts, 
put at rest by the récent décision of the suprême court in the case 
of Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002. 
In that case it appeared that the Singer Manufacturing Company, 
under its patents, had the exclusive right to manufacture and sell a 
certain class of sewing machines, known as "Singer Machines." 
After the expiration of the patents it claimed a trade-mark in the 
Word "Singer," on the ground that that word was not only descrip- 
tive of the kind of machine, but had also become iijdicative to the 
public of the origin of manufacture; but this claim was denied, and 
it was held that there was no trade-mark in the word "Singer" 
which would prevent others from using it as descriptive of the sew- 
ing machines of like kind which they were manufacturing and sell- 
ing. The opinion of Mr. Justice White is an exhaustive discussion 
of the question, covering substantially ail the points made in this 
case. There, as hère, it was urged that during the life of the patent 
the word had become, not only descriptive of the thing, but indica- 
tive of the source of manufacture, and by virtue of the latter fact was 
entitled to protection as a trade-mark; and upon this the court said 
(page 183, 163 U. S., and page 1007, 16 Sup. Ct.): 

"We conclude, then, upon the two pivotai and controverted questions of fact 
which we proposed at the outset to conslder: (1) That the Singer sewing ma- 
chines were covered by patents which gave to the manufacturers a substantial 
nionopoly; that, in conséquence of the enjoyment of this monopoly by the 
makers, the name 'Singer' came to indicate, in its primary sensé, to the public, 
the class and type of machines made by the Singer company or corporations, and 
Thus this name constituted their generic description; that, also, as this name 
applied to and described machines made alone by the Singer flrm or corporations, 
the use also came, in a secondary sensé, to eonvey to the public mind the ma- 
chines made by the flrm or corporations. (2) That the word 'Singer' was also 
voluntarily applied by the Singer flrm or companies as a désignation of the 
gênerai type of machines made by them, with the intention that such machines 
should be accepted by the public under that name. Thus, the course of the 
business, and the purposes for which the name 'Singer' was used, brought about 
results Identical with those which sprang from the existence of the monopoly. 
Hence that name became, not only the description of the machines,' but also, in 
a subordinate sensé, the indication of the source of manufacture." 

Yet, notwithstanding this, it was held that, because the word had 
become descriptive of the thing, it could not be appropriated as a 
trademark; and the conclusion was summed up in thèse words (page 
199, 163 U. a, and page 1014, 16 Sup. Ct.): 
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•The resuit, then, of the American, the English, and the Freneh doctrine, uni- 
Tersally upheld, Is thls: That where, during the life of a monopoly created by 
a patent, a name, whether it be arbltrary or be that of the InTentor, has be- 
come, by hls consent, either express or tacit, the identifylng and generic name of 
the thing patented, this name passes to the public with the cessation of the 
monopoly whlch the patent created. Where another avalls himself of thls pub- 
lic dedicatlon to make the machine and use the generic désignation, he can do 
so in ail forms, with the fuUest liberty, by afflxing such name to the machines, 
by referring to it In advertisements, and by other means, subject, however, to 
the condition that the name must be so used as not to deprive others of their 
rlghts, or to deceive the public, and, therefore, that the name must be accom- 
panied with such indications that the thing manufactured îs the work of the 
one malïing it as will unmistakably inform the public of that fact." 

It is trae, in tliat case there also appeared certain matters which. the 
court held were sufficient to indicate an effort on the part of the de- 
fendant to deceive the public into the idea that the machines which 
it was manufacturing and selling were in fact manufactured and sold 
by the Singer Company; and, to the extent of restraining any such 
accompanying devices, it was held that the plaintiff was entitled to 
an injunction. But, as we hâve heretofore observed, in the présent 
case, outside of the use of the word "Castoria," there is nothing to 
mislead the public into the belief that the Castoria manufactured and 
sold by the défendants was in fact manufactured and sold by the 
plaintiff. On the contrary, the information was full and spécifie that 
the défendants were the manufacturera and vendors. Counsel seek 
to distinguish this case, in that there the controversy arose immedi- 
ately after the expiration of the patent, while hère the plaintiff con- 
tinued in the exclusive manufacture of Castoria for some 10 years 
thereafter, and hence it is insisted that, din-mg the time when the 
right to manufacture and sell was common, it acquired a trade-mark 
in the name. But this matter of time makes no différence. The 
Word had become known as the name of the thing, and as such it 
could not be appropriated as a trade-mark. Canal Co. v. Clark, 13 
Wall. 311; Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625. 
As well might a manufacturer of flour claim a trade-mark in the 
word "flour," as the manufacturer of "Castoria" a trade-mark in that 
name. The case of Manufacturing Co. v. Naim, 7 Oh. Div. 834, is 
much in point. The word "Linoléum" was a fancy name invented 
by one who had obtained a patent for a new kind of floor cloth, and 
during the life of the patent the public came to know the article as 
"Linoléum Floor Cloth," or simply "Linoléum." At the expiration 
of the patent the défendant entered upon the manufacture and sale of 
Linoléum floor cloth, calling it by that name, and this was a bîll to 
restrain the use of the name. It was held that the action could not 
be maintained. In the course of his opinion, Mr. Justice Fry said 
(page 836): 

"In the first place, the plalntifCs hâve alleged, and Mr. Walton has sworn, that 
having invented a new substance, namely, the solidlfied or oxldlzed oil, he gave 
to it the name of 'Linoléum,' and it does not appear that any other name has 
ever been given t» this substance. It appears that the défendants are now 
mlnded to make, as it is admitted they may make, that substance. I want to 
know what they are to call it. That is a question I hâve asked, but I hâve 
received no answer; and for this simple reason, that no answer could be given, 
except that they must invent a new name. I do not take that to be the law. 
I think that, if 'Linoléum' means a substance whlch may be made by the de- 
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fendants, the défendants may sell It by the name whlch that substance bears. 
* • ♦In my opinion, It would be extremely difflcult for a person who bas 
been, by right of some monopoly, the sole manufacturer of a new article, and 
bas glven a new name to the new article,— meaning that new article, and noth- 
ing more,— to claim that the name Is to be attributed to bis manufacture, alone, 
after hls competitors are at Uberty to make the same article." 

See, also, Manufacturing Co. v. Shakespear (1869) 39 Law J. Ch. 36. 

That the word "Oastoria" bas become the one name by which this 
medicine is generally known, does not admit of doubt. The testi- 
mony makes this perfectly clear. No other name is suggested by 
which the article is called. It is universally bought and sold as "Cas- 
toria," and not by any other name. Indeed, the court might ahnost 
take judicial notice of this fact. Beyond the testimony of witnesaes 
as to the gênerai use of the name, may be noticed the plaintiff's Mil, 
in which it is averred that, by virtue of a great expenditure in adver- 
tising, the préparation "bas become extensively known to the public 
as 'Oastoria,' " and nowhere in the bill is any other name given by 
whch the medicine is known or called. Further, the documents 
which the plaintiff offered in évidence to show the successive trans- 
fers of title from the original owner to itself ail indicate that "Oas- 
toria" is the name, and the only name, of the medicine. The certifl- 
cate of the organization of Pitcher's Manufacturing Oompany on 
March 4, 1870, described it as a "corporation established at Boston, 
in said commonwealth, for the purpose of manufacturing Oastoria." 
The option of purchase given by the Pitcher Manufacturing Oom- 
pany to Joseph B. Rose on January 17, 1872, was of the "right to 
manufacture and sell a medicine called 'Oastoria.' " The biU of sale 
on January 22d, foUowing this option, also described the thing sold as 
the "right to manufacture and sell a medicine called 'Oastoria.' " In 
January, 1872, in an assignment by Rose to Demas Bames, is this 
description : "The exclusive right to use the name of the said Samuel 
Pitcher in connection with the manufacture and sale of the said 
patented medicine, named 'Oastoria.'" In an assignment by Bames 
to his wife on December 31, 1872, the description is "a medicine known 
as 'Oastoria,' or 'Pitcher's Oastoria.'" In an assignment by Mrs. 
Barnes to Demas B. Dewey, March 25, 1876, are found like words of 
description. And so througb other documents. It is true, in thèse 
various documents référence is made to the claim of a trade-mark, 
and that is included among the properties transferred; but this does 
not change the fact that the only name by which the article is called 
is "Oastoria," or "Pitcher's Oastoria." Many advertisements and cir- 
culars were also introduced in évidence by the plaintiff. In thèse 
the medicine is always called "Oastoria," or "Pitcher's Oastoria." So 
that, beyond the testimony of individuals as to the gênerai use of 
the word, the plaintiff's bill, the documents and advertisements intro- 
duced by it show that this article was and is known by that name, 
and by that name only. Within, therefore, the décision in Singer 
Mfg. Co. V. June Mfg. Oo., supra, the word "Oastoria," being the 
generic name by which the article is known to the public, bas become 
the property of the public, and any one is at liberty to use it as de- 
scriptive of the thing he is manufacturing and selling. We see no 
error in the ruiing of the circuit court, and its decree is affirmed. 
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AMERICAN STRAWBOAED CO. v. BliKHART EGG-CASB OO. 

(Circuit Court, D. Indiaaa. January 27, 1898.) 

No. 112. 

1. Patents— Invention— Peoobssks. 

Elasticity, being a known law of nature, the use of It in a known manner 
is not an inventive act. 

2. SaME— MECHANICAIi PbOCESBBS. 

Tlie metliod of forming egg-cases from strawboard, consisting in euttlng 
the material into suitable strips, forming interlocking notches and points 
in tlie same, assembling them into sets, one below and one above, obliquely 
to eacli other, and tlien thrusting tbe upper set down upon the lovcer one, 
so as to form a partially collapsed or diamond-shaped cell-ease, comprises 
a purely mechanical process, whleh is not patentable. 
8. Same. 

The funetion or mode of opération of a mechanical device is not patenta- 
ble as a process; especially not where tlie process is not separable or dis- 
tingulshable from such funetion or mode of opération. 

4. Same— Egg-Caiiriebs or Cbll-Casbs. 

The Williams patent, No. 533,331, for a process of manufacturlng cell- 
cases or egg-carriers. is void for want of invention, and as involving a mere- 
ly mechanical process. 

This is a suit by the American Strawboard Company against the 
Elkhart Egg-Case Company for damages and injunctive relief for 
the alleged inf ringement of letters patent No. 533,331, issued to Wil- 
liam E. Williams on January 29, 1895, and by him duly assigned to 
the complainan't. The patent relates to an improvement in the art 
of manufacturing cell-cases, commonly called "allers," from straw- 
board or other suitable material, for the storage and transportation 
of eggs and other small articles. The défendant, in its answer, 
allèges wânt of patentable novelty in the alleged invention, antici- 
pation as shown in the prior art, and noninfringement. The process 
consista in making cell-cases, or Allers, which are usually 2i inches 
deep, and are made of strips of strawboard eut and put together 
so that each cell shall hâve four walls. The strips so put together 
usually consist of 2 sets, each 7 in number, forming 36 cells. The 
material part of the spécification, omitting the drawings, is as fol- 
lows: 

"My Invention relates to the manufacture of cell-cases which are made by 
locking together from their edges strips of strawboard, or other suitable ma- 
terial, for the purpose of transportlng eggs and other articles, and it Is in the 
manner of holding the strips whlle they are being put together that the inven- 
tion consists. Cell-cases of thls class are usually made of strips of strawboard 
or wood veneer, and are locked together by notches fpom their edges, and 
thèse notches are made of sufficient width to permit the ceUs to collapse to 
permit their shlpping conveniently. Various-shaped notches are used to lock 
them together to prevent their coming apart in handling, and several forms of 
thèse notches are quite effectuai in holding the strips together while the ceUs 
are in the form for holding the eggs, but, when collapsed, and thrown about, 
they corne apart. The fault lies in putting the strips together, which process 
has been to place one set of strips, either by hand or machinery, on a suitable 
form, parallel to each other, and the right distance apart for the finished cells, 
and then insert the other set in tlie same form at right angles to the position of 
the other set. This is usually done by revolving the form after the first set 
of strips hâve been placed upon it, and then the others are inserted. But 
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there is anotlier class of machines for making thèse cases, whereln one set of 
strjps are fed along in continuons strips, and are notched and held into grooves 
the right distance apart parallel to themselves with the notches and ends in a 
right line to their sides, and are thus passed by another set of mechanism 
which inserts the other strips into them at right angles, thus forming the case 
in its right position. Thus ail methods so far used lock the strips together 
when they are held in their right position to sets of strips at right angles to them- 
selves. Thus the various forms of locks of the notches must be made of the 
shape and form the elasticity of the material of which they are made will per- 
mit Strawboard or wooA splints hâve very little elasticity in the direction of 
stretching or compressing the libers, either lengthwise or transversely, but they 
readily bend to some limit without injury, and it is to employ the bending 
quality I design the process of holding the strips in position while locking them 
together, and thus the locks can be made more accented in their locking quali- 
tles, and forms of locks can be used that would not be practicable by the other 
method. 
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*'Flg. 8 shows the lock commonly employed, and will illustrate for ail that 
class suflacient for the purpose herein. The corners at the entrance of the 
notch, A, are eut away as shown by c, c, to more readily permit the entrance of 
the transverse strip, and the projection, D, is supposed to give a little itself, 
and to sprlng aside the same projection of the entering strip while belng thrust 
in, and when the strip is forced home the projection, D, is supposed to spring 
eut and interlock into the hole. H, of the other strip, which It does, when they 
are in the right form, but when collapsed they are liable to come apart. I 
oonstruct the form to hold the strips as near as practicable in the relative po- 
sitions to each other as when the case is collapsed, shown In Figs. 1 and 2. 
Thus the strips are held close up together, and parallel to each other, and 
each succeeding strip is held sufHciently in advance of the other to make the 
right distance between the notches of the next set of strips, which can then 
84 F.— 61 
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only be Inserted at an acute angle, forming diamond-shaped cells; and the 
eoDstructlon of the form is such that the sides of the notches are bent outwardly 
from each other when held in the form shown by Fig. 5, permitting the entrance 
of the other strips, and as they are forced home the projections, D, are sprung 
past each other, and the body of the strips shown by J between the hole, H, 
and noteh. A, enter home. When they spring into their normal positions, the 
projection, D, intèrlocking the hole. H, mailing a secure look, and when the 
case is removed from the form It will be right up the same as others; and the 
same princlple of a locking as shown by Fig. 3 can be accented to the form 
of Fig. 4, and make a more secure fastening, and in no way damage the board 
ont of which It Is made; and other forms of locks of similar nature, whereby 
the strips are locked together by incisions from their edges, may be made more 
accented and secure by using my process of putting the strips together. It is 
not essential that the strips be placed in a form as shown, but they may be ad- 
vanced along continuously, but sufflciently near each other, and the notches 
and ends of each successive strip be sufflciently in advance of the other to 
permit the insertion of the transverse strips at an acute angle, forming diamond- 
shaped cells, as above described; the point of my invention being to loclî the 
strips together while the cells are partly coUapsed, thereby availing of the 
sldewise bending of the locking parts of the board for the purposes described. 
"What I claim is: (1) A step in the art of making cell-cases, which step 
consista in forming two sets of strips with Intèrlocking perforations, and as- 
sembling the strips in relatively inclined positions to form a cell-case in a col- 
lapsed or partially collapsed condition. (2) The method of forming cell-cases 
which consists in providing the strips with suitable intèrlocking slots and per- 
forations, assembling one set of strips in a suitably spaced group, placing the 
strips of a second set across the flrst set at an oblique angle, and pressing them 
edgewise into said slots, substantially as set forth. (3) A process of making 
cell-cases which consists in taking strips of sitrawboard or other suitable ma- 
terlal which hâve notches eut in their edges, of a form to lock into each other 
when the strips are placed together transversely to each other, substantially 
as described, and holding one set of strips parallel to each other, but each suc- 
cessive strip in advance of the other, substantially as described, then thrusting 
the other strip into the flrst-mentioned strips, forming diamond-shaped cells, 
which may be collapsed or righted up for the purpose desired." 



The patent to Shepard— No. 489,664, issued January 10, 1893— 
describes Ms process of forming cell-cases or fillers from two sets 
of strips as follows: 

Fig. 2. 
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Fig. 2. 




"In putting the filler together by hand, two of the strips, 1 and 4, are placed 
In respect to each other as shown in Figure 2 (1. e. obliquely), and the slot, 2, 
with its curved slit, 3, in tlie strip, 1, is opened, and tlie strip, 4, witli its slots, 5, 
is passed down into that of the strip, 1, causing them to interiock at the points 
as shown in Mg. 1, and when in place the hook (3) on the lower strip springs 
back into place, preventing the removal of the strip." 

The patent to McCarren— No. 203,356, issued May 7, 1878— de- 
scribes bis method of assembling two sets of strips as follows: 



"Fi^.l 
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"To place the two together, the incisions, b and c. In the two side8, A and 
B, are brought together with the aforesaid sides at rlght angles, or nearly so, 
M each other, and the one passed over the other, the flexlbility of the material 
used in their construction permitting the projection, a, to spring away from the 
solid part of the side, B, until the slot, a, is reached, into which It passes, and 
locks the two sides securely together, the incisions on each of the sides accommo- 
dating the solid part of the other until the two edges of each are parallel," 
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The defendant's expert testified as follows: 

"The first claim [of the patent lu suit] Is for 'a step in the art of maklng eell- 
cases.' The second claim is for 'the method of forming cell-cases.' The third 
clalm Is for 'a process of making ceU-cases.' The claims are, therefore, very 
ohviously for an art or process as dlstinguished from a machine. The art or 
process seems to me to be purely and essentially a mechanical one, as distin- 
guished from such processes as involTe Chemical or other elementary change, or 
such as operate to change the condition or substance of the material operated 
upon, or such as take place through the opération of beat, electriclty, or other 
such éléments. Had the patentée described in détail an operative machine such 
as he refers to for assembling the strips, the art or process made the subject- 
matter of thèse claims would be the function of such a machine." 

This statement is nowhere denied by complainant's expert. The 
complainaat's expert testified that the diamond-shaped cell-case 
forms no part of the patented invention; that, if a person should 
make a eell-case by hand by taking a strip in each hand, and holding 
them obliquely to each other, it would not be an inf ringement ; that, 
if a person should take seven strips of cardboard, and place them 
parallel to each other, and then take another strip, and place it across 
the seven obliquely, so as to form three sides of a cell-case, it would 
not be covered by complainant's patent; and, if he should then 
place another strip across the first seven parallel to the last one, 
so as to make six complète diamond-shaped cell-cases, it would be 
a mère répétition of the flrst opération, and would not be covered 
by the complainant's patent. He further testified that if a person 
should build up a cell-case of 36 cells by placing the strips across 
each other at an oblique angle, one by one, he would not be follow- 
ing the process described by complainant's patent. 

L. L. Bond (Adams, Pickard & Jackson, on the brief), for com- 
plainant. 
J. M. Van Fleet (V. W. Van Fleet, on the brief), for défendant 

BAKEE, District Judge (after stating the facts). The patent in 
suit is for a process in manufacture, and not for the mechanism em- 
ployed, nor for the flnished product of such manufacture. Le Roy 
V. Tatham, 14 How. 156, 22 How. 132, establishes the doctrine that 
the application of a newly-discovered principle to known objects, 
through known means used in an accustomed manner, and producing 
a previously known resuit, constitutes a patentable process. In 
that case the invention did not consist in the novelty in the machin- 
ery, but in bringing a newly-discovered principle into practical ap- 
plication, by which a useful article was produced. Mowry v. Whit- 
ney, 14 Wall. 620, décides that the application of a known force to 
a new object through known means used in their accustomed man- 
ner, producing known effects, constitutes a patentable process. Cast- 
iron car wheels had never been subjected to an annealing process 
in connection with slow cooling before the process was discovered or 
invented by Whitney. A new and previously unknown resuit was 
thus obtained. In Foote v. Silsby, Fed. Cas. No. 4,916, 14 How. 
218, it is held that the application of a known force to known ob- 
jects, through known instruments used in a new manner, and pro- 
ducing a useful resuit, either new or old, constitutes a new and 
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patentable process. Each of thèse arts constitutes a new operative 
means. In tlie first, tlie force is new; in the second, the object; 
and in the third, although the instrument is old as a concrète em- 
bodiment of oue idea of means, its new use, producing a useful resuit, 
constitutes a means of an entirely différent character in respect of 
the opération in which it is now employed. Beyond thèse three, 
no resuit of an inventive aet can be conceived. Tested by thèse prin- 
ciples, the process of the eomplainant's assienor involved no act of 
invention. No new force is employed. The force employed is me- 
chanical, except the elastieitr of the board which opérâtes to 
straighten the flexed interlocking points which had been forced eut 
of a right Une by mechanical pressure in putting the two sets of 
strips together. The elasticity of the board is not new, nor waa 
it new with the eomplainant's assignor to discover that an elastic 
substance, when sprung out of its natural position by mechanical 
force, would, when such force is removed, return to its normal posi- 
tion. The object sought to be obtained was old, namely, the inter- 
locking of two or more strips together by the means hère used.' Nor 
was the manner of its use new. It is an old use of elastic sub- 
stances to flex them to one side by mechanical force, and then to 
hâve them return to their normal shape and position when the force 
is removed, by reason of the elastic force inhérent in them, Elas- 
ticity is the known law of their nature, and the use of it in a known 
manner does not constitute an inventive act. Besides, the patentée 
does not claim the use of the elasticity of the strawboard as a part 
of his invention. He claims as his invention "the manner of hold- 
ing the strips while they are being put together." Every step in 
the process was old and familiar, except, possibly, the assembling 
of the two sets of strips at an oblique angle. But it can hardly 
be contended that the assembling of the strips at an oblique angle, 
ia view of the prior art, would constitute a patentable process. 
It seems clear enough that the eomplainant's assignor could not 
claim as his invention the assembling of strips at every degree 
of obliquity less than a right angle. Given the interlocking strips, 
the method of putting them together so as to avoid the fracture 
of the interlocking points would be a matter involving mère skill 
and expérience, and not invention. Diagram Pig. 2 in the Shep- 
ard patent shows that the strips were assembled obliquely, and not 
at right angles. That the strips were put together by hand in 
the Shepard patent is immaterial, as eomplainant's pate'nt discloses 
no mechanism for use in practicing its process. Shepard, in his 
patent, clearly describes the method of availing himself of the side- 
wise bending of the interlocking points, and of their elasticity in 
springing back into place in assembling his strips, which is the pré- 
cise object of the eomplainant's process. McCarren's patent de- 
scribes the same thing. He says the flexibility of the material used 
in the construction of egg-cases permits the interlocking points to 
spring away from the solid part of the strip until the slot or open- 
ing is reached. It is clearly implied that when the interlocking 
point reaches the slot or opening, having been previously flexed, it 
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springs into place. I am therefore of opiuion that the complaia- 
ant's process discloses no inventive act. 

But if it were conceded that complainant's patent disclosed inven- 
tion, I am of opinion that it is for a mère mechanical process, and 
hence invalid, under the doctrine announced in Locomotive Works 
V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, and Glass Co. v. Hender- 
son, 15 G. G. A. 84, 67 Fed. 930, 34 U. S. App. 19. The principle 
deducible from thèse cases is that when the process is mechanical, 
and involves no chemical or other similar elemental action, it is not 
patentable. Or, as stated in the last above cited case, where the 
process is mechanical, and there is involved no chemical or other 
elemental action which is separable or distinguishable from the 
fonctions of the several mechanical devices which are employed to 
effect the resuit, it is not the subject of a patent. The defendant's 
expert testified that the complainant's process was purely and essen- 
tially mechanical, as distinguished from such processes as involved 
chemical or other elemental changes, or such as operate to change 
the condition or substance of the matter operated upon, or such as 
take place through the opération of beat, electricity, or other such 
éléments. This statement was neither explained nor denied by 
complainant's expert. I am of opinion that the view of the de- 
fendant's expert is the true one. The cutting of the strlps, the 
forming of the interlocking notches and points in the same, the as- 
sembling of the sets of strips one below and one above, obliquely 
to each other, and then thrusting the upper set of strips down upon 
the lower ones so as to form a partially collapsed or diamond-shaped 
cell-case, are ail purely mechanical processes. The bending or 
flexing of the interlocking points in putting the two sets of strips 
together, is mechanical. The only thing in the whole process which 
is not purely mechanical is the returning of the interlocking points 
to their normal position on the removal of the mechanical pressure. 
This results from the elasticity of the substance. This quality of 
such substances is as old and well known as the substances them- 
selves. The use of this quality of such substances is old and famil- 
iar, and is shown to hâve been availed of in the process of manu- 
facturing egg-cases before complainant's assignor applied for his 
patent. The utilization of this quality of strawboard in the com- 
plainant's process cannot, in my judgment, rescue the patent in suit 
from the claim that it is purely mechanical. 

The patentée, in the spécification preceding his claims, has clearly 
stated in what his invention consists. He says: 

"My invention relates to the manufacture of cell-cases which are made by lock- 
ing together from their edges strips of strawboard or other suitable material, for 
the purpose of transporting eggs or other articles, and It la in the manaer of 
holding the strips while tliey are being put together that the Invention consists." 

Thus he explicitly limits his invention to the manner of holding the 
strips while they are being put together. The complainant's expert 
testified, and, in my opinion, correctly, that the diamond-shaped 
cell-case forms no part of complainant's patent. He admits that if 
a person should take strips in each hand, and hold them obliquely. 
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and thus place them across each other one by one until he had con- 
structed a partially coUapsed cell-case having 36 cells, it would not 
infringe the complainant's patent. Thèse admissions make it clear 
that the assembling of two sets of strips, one by one, at an oblique 
angle, constitutes of itself no part of the manner of holding the 
strips while they are being put together. Hence others would hâve 
the right to put two sets of strips together at an oblique angle, un- 
less they put them together in sets of two or more strips at a time. 
But no process of putting two sets of strips together at an oblique 
angle is conceivable except by some mechanical device. Nor is it 
possible to conceive of such a process as something separable and 
distinguishable from the function or mode of opération of such mech- 
anism. The patent for the process in suit is nothing more than an 
attempt to secure the function or mode of opération of purely me- 
chanical déviées. If the patentée had described clearly and fully 
the mechanical devices by means of which the two sets of strips were 
held obliquely while they were being put together, he might hâve 
secured a patent for them; but not for the function or mode of opéra- 
tion of such devices. As his process can only be practiced by purely 
mechanical means, it is the resuit or function of mechanical devices 
as certainly as though he had described and patented the mechanism 
by which the resuit was produced. The function or mode of opéra- 
tion of a mechanical device is not patentable as a process; certainly 
not where the process is not separable -or distinguishable from such 
function or mode of opération. Besides, the complainant's patent 
fails to disclose any means by which his process can be reduced to 
practice. It cannot be claimed that the description of the process 
would suggest to a person skilled in the art the means intended 
to be employed in reducing the process into practice. The means 
of practicing the process must be described, unless the description 
of the process itself plainly suggests the means. It may well 
be doubted whether the process practiced by the défendant is an 
infringement of that protected under the complainant's patent. If 
one of the steps claimed as essential is omitted, and its place is 
left unsupplied, or if for it is substituted a step which the patentée 
intended to avoid, or if the succession of the acts is changed in any 
material degree, the identity of the invention practiced with the 
patented invention is destroyed, and the former is not an infringe- 
ment. 3 Eob. Pat. § 925; Arnold v. Phelps, 20 Fed. 315; Hammer- 
schlag V. Garrett, 10 Fed. 479; Cotter v. Copper Co., 13 Fed. 2-34; 
Fish Co. V. Roberts, 12 Fed. 627; Russell v. Dodge, 93 U. S. 460. 
The complainant's patent discloses no mechanical devices which 
can be used in the practice of its process. Its process comprises the 
following steps: The fonning of the strips, providing them with 
sui table interlocking slots or notches, assembling one set of strips 
in a suitably spaced group, placing the strips of the second set across 
the first at an oblique angle, and pressing the strips of the second 
set into the slots or notches of the first set of strips. The flrst step 
in the process is the forming of the strips of suitable length and 
width. It does not appear that the complainant's process can be 
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practiced in any other manner; and it would seem to be an indis- 
pensable élément in its process. The defendant's process consista 
in uniting by suitable mechanism the ends of 14 continuons sheets 
of strawboard, 7 on each side, simultaneouslj, and afterwards sever- 
ing thèse interlocking ends from the continuons sheets, thus form- 
ing an egg-case Aller. The defendant's process seems to be purely 
mechanical, and it makes use of continuons sheets of paper, which 
are not severed into strips until the egg:case has been completely 
formed. 

The stipulation of the parties shows that the défendant is mak- 
ing cell-cases in accordance with claims 2 and 3 of Smith's patent, 
No. 507,761, which consists in presenting "two séries of continuons 
sheets," which are not severed until the cell cases hâve been com- 
pletely formed. As it was decided in the interférence proceeding 
that the Williams invention was prior to that of Smith, it may be 
safely assumed that he would not fail to claim ail of the Smith 
invention which he truthfuUy could. But with Smith's claims 2 and 
3 before him for the construction of cell-cases by presenting two 
séries of continnous sheets, he limited his claims to two sets of 
strips, thus taking from Smith only his first claim. It thus appears 
that Williams did not venture to claim in the patent oflEice either 
that he conceived the idea of uniting two séries of continuons sheets, 
or that his two sets of strips were the same thing as the defend- 
ant's two séries of continuons sheets. He onght not now to be 
permitted to set up a claim which he failed to assert in the patent 
office. The fact that the défendant was granted claims 2 and 3 is 
cogent évidence that the Williams invention could not rightfully be 
enlarged to cover thèse two claims in the defendant's patent. But. 
without definitely deciding the question of inf ringement, I am of the 
opinion that the complainant's patent is invalîd. The bill will there- 
fore be dismissed for want of eqnity, at the complainant's cost. 



UOKMTJLLT & JEFFBR.Y MFG. CO. v. WESTEEN WHEEL WORKS et al. 
(Circuit Court of Appeals, Seventh Circuit. Pebruary 11, 1898.) 

No. 411. 

1. Patknts— Invention. 

There Is no Invention In employlng the well-known spiral sprlng to hold a 
bicycle brake from the tire by bending the spring around the axis of the 
brake, and having portions of It pressing on the head and the brake. 
8. Same— Bicycle Brakes. 

The Jeffery patent, No. 312,473, for Improvements in bicycles, Is void as 
to claim 11, coverlng a spring brake, because of anticipation and lack of 
Invention. 

Appeal from the Circuit Ciourt of the United States for the Northern 
District of Illinois. 

This was a suit in eqnity by the Gormully & Jeffery Mannfacturing 
Company against the Western Wheel Works and Adolph Schoeninger 
for alleged infringement of a patent for improvements in vélocipèdes 
or bicycles. 
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G., K. Offield, for appellant. 
Arthur v. Briesen, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. This suit is brought to restrain the de- 
fendants from infringing letters patent No. 312,473, dated February 
17, 1885, issued to Thomas B. JefEery, of Chicago, 111., for the inven- 
tion of a vélocipède. The inventer, in his spécifications, states that 
his invention relates to improvements in the variety of vélocipèdes 
termed bicycles. The invention is fuUy set forth in 13 distinct claims, 
of which only the eleventh is now in question. That claim is as fol- 
lows: 

"The wire brake sprlng bent spirally around the axis of the brake, having 
portions pressing on the head and bralie, substantially as and for the purpose 
set forth." 

This spring is further described in the spécification as foHows: 
"The brake spring N, Figs. 15 and 16 (shown also under the brake in Flg. 1), 
is formed of wire coil In a spiral form around the point on which the brake is 
hlnged, as sho-wn, one extremity of the coil resting under the brake, and the 
other agalnst the head, and is adjusted so that the shoe of the brake is pressed 
upward." 

This is the contrivance which the complainant claims bas been in- 
fringed: 

"The wire brake spring bent spirally around the axis of the brake, having 
portions pressing on the head and brake." 

The most obvions construction would be that the claim for inven- 
tion is on the spiral wire spring, but this is whoUy disclaimed by 
complainant in his testimony on Ms examination, as follows: 

"C. Q. 136. Eeferring now to the eleventh claim of your patent in suit, No. 
312,473, please state whether you claim to be the inventor of the form of spring 
used, irrespective of its application to the brake of a bicycle. A. No, I do not." 
"C. Q. 141. It was common, before your invention, was It not, to enaploy many 
kinds of springs to keep the brake shoe eut of contact wlth the wheel of the 
bicycle? A. Yes, it was." "0. Q. 144. Did you Invent the particular form of 
brake appearing in défendants' machine? A. No, I did not." 

JefEery also admits that he was not the first to produce a bicycle 
brake wherein the shoe was normally held out of contact with the tire 
of the wheel to be braked, and that he did not invent the particular 
form of brake made use of by him. 

Counsel for complainant, in his argument and brief, expressly 
disclaims any invention for the brake spring employed, which the évi- 
dence shows has been in use for a long time. not only upon bicycles, 
but in sewing machines and other devices. Nor is it claimed that 
there is anything new in the application of a spriug brake to a bicycle. 
That many and various forms of brakes were used upon bicycles pre- 
vious to the issuing of complainant's patent is shown by the record, 
and especially by the following patents: Patent to William Hanlon, 
No. 86,834, issued February 9, 1869; patent to S. H. Sawhill, No. 
93,751, issued August 17, 1869; patent to McClintock Young, No. 
95,753, dated October 12, 1869; patent to James A, McKenzie, No. 
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242,212, dated May 31, 1881. But suppose llie eleventh claim to be 
capable of another construction, the oneclaimed for it, to wit, a wire 
brake spring, allied with the head and brake of a bicycle as a part of 
the combinatioin, with the limitation that the spring shall be bent spi- 
rally around the axis of the brake, and that portions of the brake 
spring shall press upon the head, and portions upon the brake, to pro- 
duce the desired resuit. This certainly is a pretty broad claim for so 
simple a statement as that contained in the patent, to wit : "The wire 
brake spring bent spirally around the axis of the brake, having por- 
tions pressing on the head and brake." In its obvious reading tbe claim 
would not seem to suggest a combination patent, and it seems clear 
that the combination suggested is no more than an aggregation of 
parts producing no new or useful resuit. Great stress was laid in 
the oral argument upon the supposed fact that Jeffery was the flrst one 
to connect the brake spring and machinery to the head of the bicycle 
frame, as though, if he were, that settled the question of invention. 
It is évident, however, that that idea was not new with him, but 
was contained in previous patents. In the patent to SawhUl, issued 
in 1869, — 15 years before complainant obtained his patent, — the brake 
is pivoted to the post or head of the bicycle in front of the rider, It 
so appears in the drawing; and the spécification is as follows: 

"A brake, H, is pivoted to the post, C, and bas an upward projecting handle. 
h, which is, by a spring, i, drawn forward to bold tbe braise off the front wbeel. 
A simple motion of the rider will apply the torake." 

The patent to Hanlon, issued also in 1869, shows a brake attached 
to the post or head of the bicycle in front of the rider, and the spéci- 
fication descriptive of its opération by the hands applies well to the 
modem brake device, viz.: 

"It will be seen that by the application of the brake to the forward driving 
wheel, and the employment of a mechanism for operating it, which is manipu- 
lated by the hands of the rider, the brake is rendered more effective, and tlie 
oarriage is more completely under the eontrol of the rider, since a mère motion 
of the hands manipulâtes the brake mechanism, and he is not obliged to change 
his position, or assume any partlcular attitude while braking up." 

The little différences between the application of those brakes and 
that of complainant do not seem to be important so far as the question 
of novelty is concerned. 

But suppose the complainant is not anticipated in his claim that 
he is the flrst to make an alliance of the spiral brake spring and the 
head of the bicycle, does it foUow that any invention is required to 
suggest such a combination? Manifestly not. It would not even 
require mechanical skill, but only a moderate degree of good sensé 
and judgment. It is évident to the most ordinary capacity that the 
brake attachment should be connected to some stationary and perma- 
nent portion of the bicycle, and in a position where it can be seen by 
the rider, and operated by the hand. Besides that the hand is a 
much more capable and facile instrument than the feet for such a 
purpose, the latter are both quite constantly required for the much 
more necessary and important purpose of propelling the machine. 
Though perhaps not in proof, it is matter of common knowledge that, 
while every bicycle has two pedals to be operated by the feet, hardly 
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one in a hundred bas any brake attachment of any sort, and that man- 
ufacturers and salesmen do not provide them unless speoially or- 
dered. Both feet are commonly required to move the wheel forward. 
Both hands are used to operate the handle bars, wMck guide and give 
direction to the wheel, though not in the same sensé that the feet 
are required for the propelling power; as, though both hands are com- 
monly used, the wheel may be guided with one, leaving the other hand 
to operate the brake, or one hand may very well guide the wheel and 
operate the brake, at the same time, leaving the other hand free. 
When a brake is used, then, the most obvious place to put it would 
seem to be in front of the rider, where it may be readily seen without 
turning the head, and be operated by the hand. The hands, of course, 
are usually upon the handle bars in front of the rider in the immédiate 
vicinity of the main post or head of the wheel, to which the handle 
bars are attached. What could be more obvious than to attach the 
brake to this post or head, or the handle bars in close proximity to 
it? Brakes hâve sometimes been attached to the reach or horizontal 
bar of the frame under the rider, but the usual manner, in aceordance 
with the obvious considérations before mentioned, is to attach it to 
the head or post in front of the rider, where it may, with most conven- 
ience, be manipulated, and this the évidence shows has been done for 
many years préviens to complainant's patent. The conclusions reached 
by the court as to the merits of the complîwnant's claim accord very 
well with the gênerai summing up by the défendants' expert in his 
testimony, as foUows: 

"The alleged invention of Jeffery's eleventh clalm Is, therefore, narrowed 
down to the application of an old form of spring In an old manner to a bicycle 
brake, to press this brake off from the wheel just as It had previously been 
pressed ofC by other springs differently applied. In view of the great number 
and variety of constructions of springs known in the meehanicar arts for many 
years pasit, and in view of the common adaptablllty of springs bent from wire, 
or strips or plates of métal, for exerting pressure in various directions upon 
various movable parts used in mechanies, and fn view also of the common use 
of springs of various kinds and variously applied for pressing bicycle brakea 
away from the whecls, it seems to me that the application of any old construc- 
tion of spring to a bicycle brake, in the same manner and to the same effect 
that it was before applied in Its previous locations, and to the attainment of no 
new effect upon the brake, amounted merely to an exercise of good judgment 
on the part of a mechanic In selecting from among the previously known 
springs the one best adapted to his purpose, and dld not Involve any of that 
Ingenuity characteristic of an Invention." 

The decree of the circuit court is afarmed. 
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DIAMOND STATB IRON CO. et al. V. GOLDIB et aL 

(Circuit Court of Appeals, Third Circuit February 4, 1S8B.) 

No. 32. 

1. Appeals m Patent Cases— Questions Rbvibwable. 

A suit was brouglit on tliree patents,— one for a railroad spllie, another 
for a machine for making tlie spilie, and a ttiird for a metliod of making 
the spike. Tlie court granted an injunction on the spike and macliine pat- 
ents, but refused an injunction on tlie method patent; the decree statlng 
that It was wlthout préjudice to complainant's rights thereunder. Défend- 
ant appealed from the decree "so far as the same grants an injunction," 
and plaintifC took no appeal. Eeld, that neither party was entitled to hâve 
the appellate court consider the method patent 

2. Patents— Anticipation. 

A patent for a railroad spike having a point with diagonal cutting edges 
on each side, and in the same perpendicular plane with its rear side, and a 
sloping compressing surface on its front side, is not anticipated by a spike 
whose point is formed by two regular sloping sides, having the under 
corners or edges rounded off, so that the shank terminâtes in a chisel point. 

8. Same. 

A patent for a railroad spike is not anticipated by a patent for a horse 
nail, the functions of which are différent, and which is adapted to an en- 
tirely différent art. 

4. Same— Inpkingembnt. 

A patent for a railroad spike, having a point with diagonal cutting edges 
on each side, and in the same perpendicular plane with its rear side, is in- 
fringed by a spike having two points, each with diagonal cutting edges 
In the same plane with its rear side, so that, if split through the center, 
two of the patented spikes would be formed. 81 Fed. 173, aJHrmed. 

6. Same. 

A spike-pointing machine, consisting in the combinatlon, with a reclpro- 
cating plunger having one or more cutters on its end, of an anvil die having 
an incUned die face for supporting the spike in a position oblique to the 
movement of the plunger, Is infringed by a similar machine in which the 
reclprocating flunger is provided with several cutters, each extending a 
Ilttle further forward or outward from the plunger; and also by a rotary 
machine, in which the cutters, Instead of being fixed to the plunger, are 
formed on the periphery of a rotating disk, and placed successively further 
and further from the center of rotation, so that they perform the same func- 
tion as those on the reclprocating plunger. 

6. Same — Railhoad Spikes and Spike- Pointing Machines. 

The Goldie patents. Nos. 394,113 and 413,341, covering, respectively, a 
railroad spike and a spike-cutting machine, hàd valid, and infringed. 81 
Ped. 173, afflrmed. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

This was a suit in equity by William Goldie and others against the 
Diamond State Iron Company and others for alleged infringement of 
certain patents relating to railroad spikes and spike machines. The 
circuit court rendered a decree in favor of complainants (81 Fed. 173), 
and the défendants hâve appealed. 

Francis T. Chambers, for appellants. 
James L Kay, for appellees. 

Before DALLAS, Circuit Judge, and BUTLEE and KIRKPAT- 
RICK, District Judgea. 
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KIRKPATRICK, District Judge. The bill in this cause was filed 
for the alleged infringement of tliree patents, ail granted to William 
Goldie, the complainant belovv,— the first, No. 394,113, dated Decem- 
ber 4, 1888, for an improvement in raiiroad spikes; the second, No. 
413,341, dated October 22, 1889, for a spilœ-cutting machine; and the 
third, No. 413,342, dated October 22, 1889, for a method of pointing 
spikes. The matter coming on to be heard before his honor, Judge 
Acheson, the validity of the patents No. 394,113 and No. 413,341 was 
decreed, and the défendants declared to be infringers, and as to thèse 
two patents injunction was directed to issue against the défendants ac- 
cording to the prayer of the bUl. Upon a considération of the third 
patent, No. 413,342, the leamed judge, in view of the décision which 
had been rendered in the case of Locomotive Works v. Medart, 158 
U. S. 72, 15 Sup. et. 745, did not express any opinion whether it was 
"for a patentable method, or merely for the opération of the described 
machine within the définition of patentability laid down by the su- 
prême court in case cited." The decree was "made without préjudice 
to the complainants' rights under said letters patent No. 413,342, 
* * * on which this suit is also based." The court declined to 
grant to the complainant the affirmative relief prayed for in his bill so 
far as it related to letters patent No. 413,342. This refusai worked no 
injury to the défendants, and therefore, in their appeal, after reciting 
that the decree had adjudged "that the défendants be perpetually en- 
joined from infringing on the claims of patents No. 394,113 and No. 
413,341," they state that they "appeal therefrom so far as the same 
grants an injunction." The complainant, satisfied with the injunction 
order based upon the patents set ont in the decree, does not appeal. 
Neither party is now in a position to bring to the attention of this 
court any matter relating to the patent upon which the court below 
declined to grant affirmative relief by way of injunction. If, after 
final decree, either party is dissatisfled with any failure of the court to 
make disposition of the rights of the parties so far as they relate to 
this patent, it wUl be compétent for them to take such appeal as they 
may be advised is necessary for the protection of their interests. We 
are of the opinion that none of the questions relating to patent No. 
413,342 are before us at this hearing, and that the only matters to be 
now considered are those pertaining to the validity of the other patents 
set out in the bill, and whether there has been infringement of the 
same. In determining thèse questions it will be necessary to consider 
the patents separately, and we will do so in the order in which they 
hâve been named. 

Patent No. 394,113 relates to "improvements in spikes," more par- 
ticularly those adapted to be used in the construction of railways, and 
pertains entirely to the point which punctures the wood, and prépares 
a passageway for the spike body therein. The claims of the patent 
are as foUov.s: 

Claim 1: "A spike havlng a point provided on eacli slde, with diagonal cut- 
ting edges located on the same perpendicular plane with its rear side, substan- 
tially as set forth." 

Olaim 2: "A spike havlng a point provlded with a sloping, compresslng 
surface, on its front side, and with cnttlng edges, v, v, located in a plane with 
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the rear side of the point, and diverging from the center dîagonally upward 
to the latéral sides, and with oblique facets O, O, on the front sides of saw-cut- 
ting edges, substantially as set forth." 
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The spike point, to which the invention relates, is formed by reduc- 
ing the end of the front and rear of the spike to f orm the puncturing 
portion. It is provided with diagonal cutting edges on the rear cor- 
ners of the latéral sides, which divide the fiber of the timber with a 
clean spearing eut. The front surface of the spike is made with a 
sloping, compressing surface, with cutting edges located in the same 
plane with the rear side, and with oblique side facets, which, as the 
spike is driven into the wood, force outwardly on one side the sev- 
ered fiber of the wood, while on the other side the severed ends 
of the fiber retain their original position unbroken, and form a solid 
wall, which enables the spike the better and more flrmly to resist the 
pressure of the rail. In the practical use of the spike, bending of the 
fiber and breaking down through the same is prevented, and the same 
are eut cleanly without tearing, as the resuit of placing the diagonal 
cutting edges on différent planes, while the location of thèse cutting 
edges on the same perpendicular plane with the rear face of the spike 
results in forming the solid back wall, which enables the fibers of the 
wood to adhère more closely to the spike, and which holds the spike in 
line for driving, so that it will not turn. Thèse were improvements upon 
ail the previously devised spikes, which either broke down the fiber of 
the soft wood into which they were driven, thereby destroying the ad- 
hesive quality of the spike, rendering it loose from the tie, and afford- 
ing an opening and réceptacle for water, or were apt to be twisted in 
their driving, as was the lance point spike unless the four oblique 
faces were exactly balanced, and as was the spike made under the 
McLean patent. The spike point called for by the Finnerty patent is 
formed by two regular sloping sides of the spike, differing slightly from 
the ordinary spike in that he "rounds ofl the under corner or edges .'- 
In his description of his point Finnerty says that the back of the 
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shank is beveled, or eut away in "cMsel-shaped form," and that thé in- 
clined sides of the shank terminate at the bottom "in a cutting or 
ehisel point." TMs is tlie old chisel point, well known in tlie art, and 
eannot be considered an anticipation of the Goldie point as desnribed 
in the patent under considération. Neither do we consider the Kings- 
land horse nail patent, No. 191,242, to be in any way anticipatory of 
the Goldie patent. Its use and functions are différent. It waa 
adapted to an entirely différent art from a spike. Electric Co. t. La 
Eue, 139 U. S. 601, 11 Sup. Ct. 670; Potts & Co. v. Creager, 155 U. S. 
606, 15 Sup, Ct. 194. 

Without spécial référence to the other patents cited as anticipatory, 
we may say that none of them are of such character as to induce the 
court to accept the conclusions sought to be drawn from them by de- 
fendants' counsel. After careful considération, we are of the opinion 
that the complainants' patent relates to an article of substantial, prac- 
tical merit, which excels in opération and results other existing appli- 
ances, and that the patent is valid. Consolidated Brake-Shoe Co. v. 
Détroit Steel & Spring Co., 59 Fed. 902. That the défendants' spike 
is an infringement of that described in the complainants' patent is ap- 
parent from an inspection of the défendants' exhibits Nos. 1, 2, and 3. 
It has the same diagonal cutting edges located on the back of the 
spike point, and in front of said edges the same oblique facets which 
direct the wood forward after it is eut. The outer facets differ only 
in size from those of Goldie, while the center facets^ though somewhat 
concave, still form oblique facets on the front side of the diagonal 
cutting edges, just as called for in the patent. A spike identical with 
that of défendants can be made by joining side by side two Goldie 
spikes, while by dividing défendants' spike tlirough the center you will 
obtain two spikes, each of which will hâve the Goldie point. The 
function performed by the spike points is the same in each, both that 
of Goldie and défendants, and the resuit obtained is also the same. 
The form of défendants' spike is for ail practical purposes the same as 
Goldie's, diflering only in the fact that it has two Goldie points instead 
of one. The défendants' spike point embodies ail that was of value in 
the Goldie device, and the mère duplication of the point does not en- 
able the défendants to évade the charge of infringement. Hoyt v. 
Horne, 145 U. S. 302, 12 Sup. Ct. 922. 

It remains to consider the patent No. 413,841, known as the "Ma- 
chine Patent," the claims of which are as follows: 

Glaim 1: "In a spike-pointing machine, the combinatlon, with a reciprocating 
plunger provided on one end portion with one or more cutters, of an anvil die 
having an inclined die face for supporting the spilie in a position oblique to 
the movement of the plunger, whereby the fiber of the rolled métal is divided 
obliquely in the direction of its length, substantially as set forth." 

Olaim 2: "In a spilie-pointing machine, the combination, with a reciprocating 
plunger provided on its lower portion wltli cutters, and having a gauge etop pro- 
jecting below and in rear of said cutters, with an anvil die having an inclined 
face for supporting the spike with its end presented to the cutters, and in a 
position oblique to the movement of the plunger, substantially as for the pur- 
pose set, forth." 

The complainant, in order to enable himself to put his spike upon the 
market at a reasonable cost, employed a spécial method of manufac- 
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ture, consisting of two steps: First, swaging down the hot spike bar 
to form front and rear compressing faces, and then shearing the cold 
spike at the end of the point obliquely, and in the direction of its 
length, to produce the sharp cutting edges thereon, as descrihe in his 
patent. To accomplish the second step in his method, Goldie pro- 
vided a spécial machine, which is the subject of the above patent. The 
invention consista of a vertically reciprocating plunger, provided on 
its lower portion with one or more cutters to conform to shape re- 
quired on the spike, and which has a guide or stop extending below 
the end in rear of cutters, for receiving the point of the spike, and 
sustaining it against downward pressure movement during the cutting 
opération, said plunger to be used in combination with a stationary or 
anvil die, having its front edge likewise fitted to conform to the re- 
quired shape of the spike, and which has its upper face so arranged 
as to hold the spike, when placed thereon, in a position oblique to the 
movement of the plunger, and which supports the spike in proper posi- 
tion to receive the stroke of the plunger. In the practical opération 
of this machine it will be seen that the anvil die simply holds the spike 
to place, and sustains the strain put upon it by the stroke of the 
plunger or upper die, which, when striking the spike point forces it 
laterally away. It is the top die or plunger that does practically ail 
the cutting, the lower die or anvil having but little cutting action. 
The spikes which are to be operated upon being small, ail support 
must be provided by the dies, and the lines of the cutting ail fixed by 
the shape of the plunger and anvil. In thèse respects the machine 
differs from the ordinary shear knives, and is a departure from any- 
thing connected with the shearing of metals, to which référence has 
been made. We find that the complainants' machine is a spécial one, 
adapted to a spécial purpose, relating to an art entirely différent from 
that of ordinary shearing knives. After a careful examination of the 
whole record in this case, we fail to find anything which leads us to 
th.e conclusion that the complainants' invention, as disclosed in this 
patent, No. 413,341, was in any way anticipated, either by prior use 
or by any machine possessing its functions. 

It is proved in this case, and not denied, that the défendants use 
two machines, one a reciprocating machine and the other a rotary ma- 
chine. Each machine contains a stationary or anvil die with an in- 
cliaed face having side guards on each side thereof to guide the spike 
point laterally, and the spike rests on the inclined face of the anvil die, 
its end projecting over the cutting edge thereof. It differs from the 
anvil die of the Goldie patent merely in the form of its edge, which is 
made to conform to the form of the point of the défendants' spike. 
In the reciprocating machine there is a plunger, having on its face a 
number of cutters, each extending a little further forward or outward 
from the plunger, and below thèse cutters a guide stop against which 
the spike point is placed. In the rotary machine, the cutters, of which 
there are several, instead of being secured to a plunger, are formed on 
the periphery of a rotating disk, and placed successively further and 
further from the center of rotation. The cutters on the plunger and 
the disk hâve the same function, and differ from the cutter on the 
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Goldie machine, in ttiat several cnts are taken across the spike point, 
instead of one. The action of the cutters is to eut obliquely in the 
direction of the length of the spilie across the face of the anvil die, and 
prépare the spike to receire the action of the last one of the cutters, 
which passes so close to the shearing edges of the anvil die as to form 
the Sharp cutting edges of the spike point by an opération similar to 
that of the Goldie machine. The défendants' rotary machine has the 
same anvil die, and its cutters are arranged to operate with relation 
thereto in exactly the same way as on the reciprocating machine. 
They must be classed in the same category. Oval Wood Dish Co. v. 
Sandy Creek, N. Y., Wood Mfg. Co., 60 Fed. 285. Each performs the 
same function, and produces the same resuit as the other, and both in- 
fringe the claims of the complainants' patent. For the reasons given 
above, the decree of the circuit court will be afflrmed. 



CHICAGO STJGAR-REFINING CO. v. CHARI/BS POPE GLUCOSE CO. et ai 
(Circuit Court of Appeals, Seventh Circuit February 4, 1898.)[ 

No. 383. 

L Patents— Patentable Processbs— Making Starch from Cork. 

The Behr patent, No. 247,152, for a process of treatlng corn In the manu- 
facture of starch, glucose, etc., and consisting In the automatic and eon- 
tlnuouB séparation of crushed corn Into germs, huUs, and starch, by means 
of starch mllk, Itself continuously and automatlcally formed In the course 
of the opération, and being of such spécifie gravity as to cause the germg 
to rise to the top, so that they may be carried off through a chute, de- 
scribes a patentable process, and was not antlcipated by elther the Ander- 
son or Cavaye Brltish patents of 1857 and 1872, respectlvely. 78 Fed. 957, 
reversed. Woods, Circuit Judge, dlssentlng. 

Il Same— Mbchanical Patent— Validitt and Infringement. 

The Behr patent, No. 247,153, for an apparatus for carrylng on Ws con- 
tinuons process of separating f rom crushed corn the starch mllk and germs, 
constrned, and hdd not Infrlnged as to the flrst clalm, and vold as to the 
flfth claim, for want of invention. 
Wood, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

O. K. Offleld and Robert N. Kenyon, for appellant. 
L. L. Ooburn, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

SHOWALTER, Circuit Judge. The circuit court upon final hear- 
Ing dismissed for want of equity a bill wherein this appellant char- 
ged infringement by appellees of the one daim of letters patent of 
the United States No. 247,152, and the ârst and flfth claims of let- 
ters patent of the United States No. 247,153. Thèse patents were 
issued in 1881 to Arno Behr. They became later the property of 
MF.-6Si 
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this appellaut, by assignment. This appeal is taken from the de- 
cree of dismissal. 

If grains of corn be dropped into a basin of water, they will sink, 
and lie on the bottom of the basin. If grains of corn be crushed, 
so that the germ of each is separated from the hull, and if the 
broken grains be then sifted, so that ail loosened or liberated par- 
ticles of the flour or starchy matter are removed, and the remainder 
dropped into a vat or basin containing water, both the germs and 
hulis will sink, and lie in a mass on the bottom, the germs above, 
the hulls below, since the germs, each of which contains a globule 
of oil, are lighter (that is to say, of less spécifie gravity) than the 
hulls. By means of some foreign substance capable of being held 
in suspension, or of uniting in solution with the water, the density 
of the liquid may be increased so that the germs will rise and float 
on the surface, while the hulls remain on the bottom. If in such 
case an opening or chute be provided near the upper edge of the 
containing vessel, and if provision be made for introducing into the 
vessel, by a regulated feed, additional crushed grains, mixed in due 
proportion with liquid of the appropriate density, then, while a 
portion of the hulls aiready separated, and equal in quantity to the 
incrément of hulls, is constantly being removed (this being so done 
that the action of the liquid in continuously raising the germs from 
the hulls as so introduced is not interfered with), the liquid, to- 
gether with the germs, will flow eut of the chute continuously, and 
in a regulated volume. If a vibrating sieve, inclined outward from 
the lower exterior edge of the chute, and downward towards some 
réceptacle with which it may be connected by an open mouth or 
spout, and having underneath a second vessel, be also provided, 
then the germs will pass over the sieve into the one réceptacle, and the 
overflowing liquid will pass through the sieve into the other. By 
this process the mass of crushed corn and liquid, kept constant in 
volume by a regulated feed, may be coijtinuously separated; the 
liquid passing into one réceptacle, the germs into another, and the 
hulls into a third. 

The first of the patents in suit concerna the treatment of corn, 
and involves a process in gênerai outline as aiready suggested. 
The stratum of hulls lies in the bottom (a cross section of which is 
a half circle) of a long compartment, vat, or trough, wherein is con- 
tained longitudinally a revolving shaft, supplied with transversely 
projecting blades, set ahgularly to their planes of révolution. By 
the action of thèse blades (whose orbits do not approach or disturb 
the upper surface of the liquid) the stratum of hulls, as the germs 
part and rise through the liquid to the surface, is continuously 
stirred and moved from the receiving end of the trough to the op- 
posite end, where a séries of perforated scoops, attached to a belt 
running on a pulley affixed to the shaft and another pulley above, 
continuously lifts the hulls so accumulated, and deposits them upon 
an inclined, vibrating sieve, whence they pass into a réceptacle pro- 
vided to receive them. Water from pipes above this sieve is sprayed 
over the passing hulls, washing o£E the dense, adhering liquid 



CHICAGO SUGAR-REFINING CO. V. CHARLES POPE GLUCOSE CO. 979 

brought up from the trough, which liqnid, together with the incré- 
ment of water, passes into a réceptacle below the sieve, and thence, 
by a pipe, back into the main vat or trough. In the process of this 
patent the particles of starchy matter or flour are not removed 
initially from the broken grains. The grains, having been previ- 
ously softened by soaking, or in some other way, are then crushed. 
The crushed grains are then mixed with water and stirred, and this 
mixture is continuously fed into the receiving end of the long vat, 
through a pipe which connects with the vat near Its bottom, in 
order that the surface of the contained liquid may not be disturbed. 
The liquid made use of in this process is water brought to the req- 
uisite density for floating the germs by the particles of starchy mat- 
ter or flour softened in the preliminary soaking, and released and 
dissolved in the preliminary crushing and stirring, and by the ac- 
tion of the bladed shaft already mentioned. Thèse dissolved or 
comminuted particles are held in suspension in the water, and the 
proportions of crushed corn and water, and the rapidity of the opér- 
ation, are graduated so that the appropriate density in the liquid 
(10° or 12° Baume) is permanently maintained. If the degree of 
density be too low, the germs will sink; if too high, the hulls will 
float along with the germs. In other words, the separating liquid, 
formed as stated, and called "starch milk" in the patent, is main- 
tained at such density that the germs float and the hulls sink. By 
this process the mass of crushed corn and water divides itself, and 
forms a lower stratum of hulls, a middle stratum of starch suspend- 
ed in water, and an upper stratum of germs. Each subdivision is 
gradually and continuously separated from the mass; the starch 
milk and the germs passing through the chute together by gravity, 
and the starch milk by gravity parting from the germs, and pass 
ing into the réceptacle below the sieve. The claim of this patent 
is expressed in the following words: 

"The process of treating corn In the manufacture of starch, glucose, and 
other products therefrom, herein described, which consists in mixing -with corn, 
which has been softened and crushed, sufficient water to form a mixture of 
such density that the germs of the corn will tend to separate from the hulls 
and other heavier portions, and rise^ to the surface of the mixture, and in 
mechanlcally stirring such mixture in a separating tank or compartment pro- 
vided at the top with a sultaWe chute, and thereby causing the germs and 
pièces of germs to be carried oEf in a surface current caused to overflow 
through the chute by the Influx of crushed corn and water into the separat- 
ing tank, and in removing the hulls and adhèrent matter from the lower 
stratum of the mixture by meehanical means; the materials removed from 
the separating tank being respectively screened in the usual manner, and 
the purlfled mixture of the mealy parts of the corn and water being eollected 
in a sultable réservoir." 

It is said that this claim is void prima facie. Counsel for ap- 
pellees insists that the claim "is void upon its face," and inde- 
pendently of the prier art. "This position," he says, "is based upon 
the well-known principle that that which is shown but not claimed 
in a patent is thereby disclaimed, and conceded to be old and pub- 
lic property. It is apparent upon the face of the process patent 
in suit that Behr made no attempt to claim broadly the séparation 
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of the germs from the perisperms by immersing a mixture of the 
two in a liquid of intermediate spécifie gravity. He admitted this 
process of séparation to be old, and stated his invention to be the 
carrying ont of this process in the particular manner determined 
by the apparatus employed for the purpose." Counsel insists that 
the words, "mixing with corn, which bas been softened and crushed, 
siifQeient water to form a mixture of such density that the germs 
of the corn will tend to separate from the hulls and other heavier 
portions, and rise to the surface of the mixture," describe the pro- 
cess, and he goes on to say: 

"Had Belir been the first to do thls, he would hâve been the inventor of a 
process. If his claim stopped hère, and at the same tlme were novel, the 
claim might be patentable as a process claim. This process, however, was not 
novel. ïhis Is not only shown by the prior art, but Is conceded by the fact 
that Behr dld not claim the process broadly, as above stated." 

The point of novelty will be considered later. The question now 
concerns the prima facie validity of the claim. Owing to the nat- 
ural qualities which distinguish the constituents of a grain of corn, 
namely, the germ, the starchy portion, and the huU, and the natural 
qualities of water, the characteristic process of the claim is at- 
tained under the conditions named therein; that is, when the ap- 
paratus specified, or some équivalent apparatus, is supplied. With- 
out the forces inevitably and naturally brought into play by the 
water and the ingrédients -of the corn grains, the apparatus would 
accomplish nothing. The apparatus is functional, towards the re- 
suit intended, only as supplying conditions under which movements 
and changes of structure due to the natural qualities of the sub- 
stance treated take place. If the process be new, if it were first 
reduced to practice by the apparatus proposed or indicated in the 
claim when read in the light of the spécification, then the claim sets 
forth a new means. If the opération, namely, the automatic sép- 
aration of an increasing mass of corn into germs, hulls, and starch 
by means of starch milb, itself continuously and automatically 
formed in the course of the opération, be new, then the claim would 
seem to be valid and patentable. In 1 Kob. Pat. (footnote 2), p. 256, 
we flnd the following: 

"For, If the opération performed by the machine Is new in référence to the 
object upon which it is employed, a nevy process bas been invented; and this 
is no less true if the machine or instrument employed is new than if it were 
old, or if the process can be performed in no other known way than by this 
particular machine. Whlle, on the other hand, if the opération is known in 
référence to the object, thé invention of a new machine for performiug it does 
not make a new process, but only a new instrument for appiying it. Thus, 
In the art of planing lumber, If the end to be accompllshed were the smooth- 
Ing of the boards, and there were no known methods of attalning this end, 
the process of smoothing By removing inequallties would be a means, and 
the inventor of this process would be entitled to a patent for It, no matter 
what method he may hâve employed. But, it being once apparent that 
smoothness could be efCected by removing inequallties, the removal of inequall- 
ties becomes the end, and a process for removing them the means; and, if 
the process now invented for that purpose be the eutting of the surface by a 
group of knives applied in a certain speed or order of succession, this also, 
as a new means, is a new invention. This pecuUar excision of the surface 
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now becomes an end, and every machine devised for performing It a means: 
and at this point invention passes from process into instrument, and every 
subséquent invention for tlie same end is only as broad as the new eharacter 
of the instrument produced. Whether or not a new machine is the réduction 
to practice of a new process, or is a nevr instrument for the performance of an 
old process, is therefore to be determined by the state of the art at the date 
of the invention. If it is the former, the process is patentable, though tho 
machine be new. If the latter, only the machine can be allowed the protec- 
tion of the law." 

In Corning v. Burden, 15 How. 267, 268, the suprême court of the 
United States said: 

"The term 'machine' includes every mechanical deviee, or combination of 
meehanlcal powers and devices, to perform some function and produce a cer- 
tain effect or resuit. But where the resuit or effect is produced by chemical 
action, by the opération or application of some élément or power of nature, 
or of one substance to another, such modes, methods, or opérations are called 
'processes.' * * * It is when the term 'process' is used to represent the 
means or method of producing a resuit that it is patentable, and It will include 
ail methods or means which are not effected by mechanism or mechanical com- 
blnatlons." 

The opinion of the suprême court in Locomotive Works v. Medart, 
158 U. S. 68, 15 Sup. Ot. 745, con tains the following statements: 

"It may be said in gênerai that processes of manufacture which involve 
Chemical or other similar elemental action are patentable, though mechanism 
may be necessary in the application or carrying out of such process, while 
those which consist solely in the opération of a machine are not. Most pro- 
cesses which hâve been held to be patentable require the ald of mechanism 
in their practical application, but, where such mechanism is subsidiary to 
the Chemical action, the fact that the patentée may be entitled to a patent upon 
his mechanism does not impair his right to a patent for the process, sinee he 
would lose the benefit of his real dlseovery, which might be applied in a dozen 
différent ways, If he were not entitled to such patent. But, if the opération of 
his deviee be purely mechanical, no such considérations apply, since the 
function of the machine is entirely independent of any chemical or other simi- 
lar action. A revlew of some of the principal cases upon the subject of pat- 
ents for processes may not be out of place in this connection, and will serve 
to illustrate the distinction between such as are and such as are not patentable. 
* * ■* It wiU be observed that in ail thèse cases the process was elther 
a chemical one, or consisted in the use of one of the agencies of nature for a 
practical purpose. It is equally clear, however, that a valid patent cannot bfe 
obtained for a process which involves nothing more than the opération of 4 
pièce of mechanism, or, in other words, for the function of a machine." 

Eames v. Andrews, 122 U. S. 40, 7 Sup. Ot. 1073, concerned a 
process daim, wherein, as a meana for obtaining water, air pres- 
sure tending to drive the water from a distance through an under- 
ground, water-bearing stratum, and into the lower end of a vertically 
sunken tube, from which the air had been exhausted, was made use 
of. The apparatus was a hollow shaft containing a pump. Me- 
chanical means was employed to drive the shaft down to and into 
the water-bearing stratum, so that the material of said stratum 
would be compacted against the lower end. The suprême court of 
the United States quotes with approval from the opinion of Mr. Jus- 
tice Blatchford, at the circuit, the following: 

"The noveKy of the process under considération does not lie In a mechanical 
deviee for sinking the shaft, or raising the water to the surface, but in the 
method whereby water, by the use of artificial power, is made to move wlth 
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increased rapidity from the earth into the sliaft. wbence it résulta that a tube 
but a few inches in dlameter, driven down tightly to a water-bearing stratum 
of the earth, afltords an abundant supply of water to a pump attached theveto, 
and constitiites a practical and productive well. Such an invention is with- 
out the field of mechanical contrivauce. It eonsists in the new applicali'jii 
of a power of nature, by which new application a new and useful result is 
attained. There is no new product, but an old product— water— is obtainea 
from the earth in a new and advantaseous manner." 

Cochrane v. Deeneer, 94 U. S. 780, sustained a process patent îov 
making tlour. An air blast m connection with mechanical appa- 
ratus was naade use of. Commeniing on this décision, the court 
said in the case of Locomotive Works v. Medart, already ref erred to : 

"It will be observed In this case that the process for which the patent was 
sustained * * • -vcas a séries of acts performed upon a subject-matter 
to be tranaîormed and reduced to a différent state or thing." 

The apparatus named or indicated in the process claim in ques- 
tion (the "separating tank," "provided at the top with a suitable 
chute"; the "mechanical stirring," and "removing the hulls"; the 
screening the removed hulls and germs, respectively, from the starch 
milk; and the ultimate réservoir for the latter) is, as expressed by 
the suprême court, "subsidiary" to the process. The apparatus sup- 
plies the conditions under which the process, the opération of nat- 
ural forces, goes on towards the ultimate resuit of obtaining from 
the corn the starch, the oil germs, and the hulls. If the process as 
reduced to practice by Behr be novel, then it cannot be treated as 
out of the field of invention, and hence a mère resuit or funetion of 
the apparatus. On this hypothesis the claim is prima facie valid. 

It is strongly contended that the process of the claim in suit is 
found in the prior art. Many patents were shown in évidence. A 
British patent to one Anderson in 1857, coneerning an improvement 
in the treatment of maize, contained the foUowing language: 

"A quantlty of the grains of maize or Indlan corn Is primarily placed In a 
trough, or other suitable vessel, for the purpose of steeplng them so as to dis- 
Integrate or partially dislntegrate the component parts of the solid matter of 
the grains. The softening of the grains may be efCected either by means of 
water, or the opération may be hastened by using an allialine or saline solu- 
tion in lieu of pure water. Whatever menstruum or fluid be used, a sufficlent 
quantlty thereof to cover the grains of maize or Indlan corn contained in the 
trough or other vessel Is poured or allowed to flow into the same. The maize 
Is allowed to remain in the fluid untU It Is sufllciently softened. The fluid, 
havlng access to the solid internai matter of the grains, acts upon the vegetable 
granules, and serves to separate or partially separate them from the embryo 
of the plant. This softening or partially dislntegratlng process having been 
effeeted, the steep water or fluid is run off from the trough or vessel contain- 
ing the grains. The maize, after undergoing the preparatory process of steep- 
lng, is passed between roUers, or otherwise subjeeted to mechanical pressure 
or frletlonal action. In order to further reduce the grains, and efCect the more 
complète séparation of the embryo from the perlsperm or albumlnous vege- 
table matter. The maize thus far prepared is now to be placed in a fluid, 
the spécifie gravity of which must be such as to allow the perisperm or albu- 
mlnous portion of the grain to sinli to the bottom of the containing vessel, 
whilst the embryo floats upon the surface of the fluid, This séparation of the 
starchy matter from the embryo by gravitation may be conveniently and eco- 
nomically effeeted by means of sait and water, the density or strength of which 
must be regulated so that the albumlnous or starchy matter is not held in sus- 
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pension, but wUl fall through the solution to the bottom of the vessel. The 
floating embryo of the grain Is sldmrncd or otherwise removed from the 
fluid. * * * The saline or other solution Is now to be run ofC from the 
perisperm or albuminous portion of the maize or Indian corn." 

Clearlv, the idea of detacMng and dissolving starch particles to 
luake staroîi milk, from wbich tlae starch is to be ultimately ex- 
Uacted, and at the saine time of so conlrolling the density of the 
stai'ch milk that the hulls will sink while the germs fioat (in other 
words, the idea of starch milk as an instrumentality whereby the 
germs and hulls can be separated) is not found in this Anderson pub- 
lication. In the process of the process patent in suit, the regulated 
feed, the regulated surface overflow of germs and surplus starch 
milk, and the mechanically removing and stirring the lower stratum 
of the mixture, whereby the dissolution and libération of sbftened 
and lopsened starch particles to be held in suspension is aided, are 
functional. Without thèse agencies the requisite density of the 
liquid eould not be maintained so that the process could be realized. 
This is not an intermittent process. If the feed is stopped, the sur- 
face overflow will stop. If the action of mechanically stirring the 
lower stratum ceases, then ail parts of the corn will gradually sink 
to the bottom. The natural qualities of the ingrédients composing 
the mixture actively assert themselves to the end proposed in the 
patent only by the aid of a going apparatua. 

A subséquent British patent to the same Anderson contains the 
following language: 

"In one modification of the separating process the use of a saline solution to 
float the embrj-o is dispensed with, and the liquid is made of sufBcient density 
to efi'ect that purpose by mixing into it some starchy matter from a previous 
opération, or in process of séparation, and, by préférence, in its undried state." 

In this patent to Anderson the hull was flrst separated from the 
germ, or "embryo," as Anderson calls it, by an opération called 
"decorticaljon." The "separating process" mentioned in the quota- 
tion was intended to part from the germ or embryo the starchy mat- 
ter or perisperm adhering thereto. The words quoted seem to in- 
dicate that, in place of sait, starchy particles may be taken up and 
held in suspension by the water during the opération, and that the 
liquid may be thereby made of sufficient density to float the germs, 
whieh can then be removed, leaving the starchy portion behind. 
The Anderson patent contains no other suggestion, than as above 
quoted, in any way pertinent to the question hère. It contains no 
suggestion of any apparatus of any kind to be used in carrying out 
the hint contained in the language above quoted. No stirrer or 
mechanical appliance is proposed, whereby the dissolution and lib- 
ération of the starch particles may be aided and controlled towards 
any practical resuit. The language quoted contains a hint which 
might hâve developed something useful by further experiment with 
apparatus to be contrived by the expérimenter. It is enough for the 
présent case that Anderson got rid of the hulls by decortication. 
The idea of separating the germs from the hulls by making the con- 
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tainîng liguid of such density as to float the former and submerge 
the latter, such liquid being starch milk, itself obtained in the opér- 
ation, which opération is to go on continuously upon a mass of ma- 
terial kept uniform in volume by a regulated feed, is not found in 
the Andersen patent. The idea of so controlling the density of the 
liquid that the hulls -will sink, or of utilizing a liquid so obtained to 
separate the germs, not only from the starch, but also from the hulls, 
is not found in that patent. It will scarcely do to say that the pro- 
eess of the claim in suit is anticipated by the Anderson patent, or 
that prior processes wherein foreign substances or chemical combi- 
nations were resorted to to obtain the requisite density in the sep- 
arating fluid can be treated as anticipating the process of the patent 
in suit, 

Each of the experts for appellees swears that in his judgment the 
Cavaye British patent of 1872 shows most distinctly the process of 
the process daim in suit. The apparatus, in vertical longitudinal 
section and in plan, is shown in the two figures below: 
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Following îs the description of the apparatus, and of what takes 
place by meaiis of it, as given in the patent. 

"The said apparatus is constructed with a vat, A, filled with water, In which 
the mixture of germs and crushed grains Is caused to fall by means ot a 
rectangular vibrating hopper, B, the bottom of which is formed of an iron 
plate perforated with holes so as to distribute the fall of the material upon 
a sutiiciently large surface of the basin, A. whereby the lighter germ wîU be 
caused to float on the top, and the heavier fragments of maize wlU fall to the 
bottom. The hopper, B, is supported upon two parallel eolumns, c, and car- 
ries at its side an angle block, D, continually pressed by the springs, E, against 
a cogwheel, F, attached to the vertical axle, G, tixed at the center of the vat, 
A. A gatherer, which is put in motion by the shaft, G, and whose height may 
be varied by an arm, N, brings back the floating germs, and directs them 
towards the door, I, through which they pass out of the apparatus. A second 
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gatherer, J, near the bottom, and actuated by the shaft, G, pushes the crnshed 
malze into an aperture, K, made at the bottom of the vat, whence the sub- 
stance falls Into a conduit, L, closed by a trapdoor. M, which opeus and 
shuts automatieally. The ar.Hi, N, jointed at O, contrôla a socket, P, to which 
Is suspended a lever, Q, one of whose johited ends is fixed to the horizontal 
rod, R, flxed upon the shaft, G. It also acts as a guide to the rods. S. to 
which the gatherer, J, Is suspended, and which are themselves supported by 
the free end of the lever, Q. By this contrivance the gatherer, J.can be raised 
or lowered according as it is deslred, or not, to extract the material eoîlecred 
together at the bottom of the vat, A. Bebind the gatherer is placed a hori- 
zontal shaft, T, put In motion by cogwheels, TJ, controUed by the shaft, G. and 
carrylng at Its extremîty a roller, V, which moves upon a circular way eut 
upon the cîrcumference of the vat, A, and which thus gives to the entire 
apparatus a gênerai driving motion into the vat, A. Upon the shaft, T, is 
flxed an agitator, X, for separatlng from the grain the germs which hâve been 
drawn dowà to the bottom of the vat, and which are thus brought back to 
the surface of the liquld, whence the gatherer, H, conducts them out of the 
apparatus." "In order to produce alternately the agitation of the liquid, the 
shaft, G, which may receive motion from any suitable driving shaft, Y, trans- 
mlts It by means of a horizontal shaft, Z, to two vertical shafts, W, whereon 
are fixed tUree eccentrics, a, f, j. The eccentrie, a, controls the balaneing 
levers, s, which regulate the position and the motion of the agltator, X, and 
of the gatljerer, J. The eccentrie, f, controls the cock, B, by which the water 
cornes into the vat, A. The eccentrie, j, régulâtes by means of a balaneing 
lever, z, the opening and closlng of the slide valve. M, for the diseharge of 
the water and the crushed malze. It results from the use of this System of 
eccentrics that at the moment when the gatherer, J, Is to be actuated, the 
whole mechanism which supports the agltator, X, descends slmultaneously, 
the cogwheels, U, no longer control themselves, and the agltator ceases to 
move. In order to allow the fragments of malze to settle at the bottom of 
the recelver, A, whence the gatherer, J, carrles them Into the funnel, K. The 
latter précèdes the outlet valve, M, which opens and shuts alternateiy in a 
very short time, determlned by the eccentrie, j, so as to allow the escape only 
of liquid strongly charged with fragments of malze; the introduction of watei- 
being efCected in the same manner at intervais, and in quantlties always equal 
to the volume discharged by the apparatus." 

In tlie case of the patent in suit the preliminary softening of the 
grain, and the crushing of the softened grain which follows, and the 
subséquent stirring of the mixture of softened and crushed grain and 
water, is functional in liberating and dissolving the starchy partiales to 
make the starch milk. In the Cavaye patent the grain is crushed dry, 
and the dry particles dropped on the surface of the large tank contain- 
Jng clear water, "whereby," it is said in the speciflcation, "the 
lighter germ wUl be caused to float, and the heavier fragments of 
maize will sink to the bottom." It is a fact shown beyond question 
in this record, and even in tliis very patent, that, if the water remain 
quiet and undisturbed, ail parts of the grain will sink to the bottom. 
But by the révolution of the shaft, G, to which are flxed the two arms 
of the sweeper, H, the cross pièces, R, and Q, carrying the gatherer, J, 
and the shaft, T, carrying the vertically revolving stirrer, X, the water 
is agitated, and made to run centrifugally around the tank, whiîe the 
crushed grain is shaken from the hopper. This action (possibly re- 
ferred to where it is said that "the lighter germ will be caused to float") 
will probably tend to throw the germs to the upper surface of the 
water, and towards the exterior cîrcumference, so that more or less of 
the germs may collect against the outward bend, and towards the 
extremity of each arm of the broad sweeper. H, and be thrown over 
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the lower edge of the opening, I, at each half révolution. "A gatlierer 
which is put in motion by the shaft, G, and whose height may be vai'ied 
by an arm, N, brings back the floating germs, and directs them to- 
wards the door, I, through which they pass eut of the apparatus." The 
Cavaye patent was an importation from France. The words quoted 
were used in translatlng from the French into the English. "Brings 
back the floating germs, and directs them towards the door, I," seems 
to mean that the floating germs are swept back from the center of the 
upper surface of the water towards the outer circumference, whence 
they are pushed over the opening, I, by the curved end of the sweeper, 
H. It must be understood that as the broad-bottomed box or hopper, 
B, commences to vibrate and shake down the dry, crushed corn, the 
sweepers or gatherers, ïï and J, and the intermediate cross and np- 
right pièces, and the shaft, T, carrying the vertically revolving stirrer, 
X, are ail turning in the water with the shaft, G. A regulated car- 
rent setting towards the door, I, is not contemplated in this apparatus. 
As the backwardly slanting end of each forwardly curved arm of the 
broad sweeper, H, passes the door, I, a portion of the floating germs 
supposed to be collected against it will be thrown out at such door or 
opening. "The said apparatus is constructed with a vat, A, filled 
with water." As the crushed com is shaken into the vat, of course, a 
portion of the water must be expelled, but the action of the mechanism 
in the vat is such that this expulsion would seem uncontroUed and 
irregular. At ail events, the liquld so ejected is not the starch milk 
of the patent in suit, but water. If, in this Cavaye patent, any liquid 
at ail analogous to starch milk can be formed, such liquid is ejected 
through the bottom of the vat, and not through the door, I. The 
action of this apparatus is intermittent. After a certain accumula- 
tion has been made in the bottom of the tank, the opération ceases. 
The water then becomes quiet, and ail parts of the grain remain- 
ing in the tank sink to the bottom. The gatherer or scraper, J, 
having been lowered, now scrapes the mass of crushed grain along the 
bottom to the funnel, K, through which it passes out of the tank. 
When the apparatus commenced to operate, the tank held only clear 
water. The opération stops after a time, "in order to allow the frag- 
ments of maize to settle at the bottom of the receiver. A, whence the 
gatherer, J, carries them into the funnel, K." It is the reasonable in- 
ference from the drawings and the language of the spécification that, 
when the opération stops for the purpose of removing the accumula- 
tion in the bottom, the action of the scraper, J, in circling around the 
bottom, is continued, and the opening and closing of the valve under- 
neath the funnel, K, are repeated until approximately ail the accumula- 
tion in the bottom has passed out. Meantime the eccentric, f, opens 
at alternate intervais the water passage at the sida of the tank, so that 
for each volume of the mixture discharged through the bottom an 
equal volume of pure water is let into the tank. The valve. M, "opens 
and shuts alternately in a very short time, determined by the eccentric, 
j, so as to allow the escape only of liquid strongly charged with frag- 
ments of maize; the introduction of water being effected in the same 
manner at intervais, and in quantities equal to the volume discharged 
by the apparatus." Whatever liquid escapes through the bottom is 
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"strongly chargea with fragments of maize." The starch milk of the 
patent in suit is not a liquid chargea with "fragments of maize," in the 
sensé in which thèse words are used in the quotation, but a liquid in 
which fragments of starch, previously softened, hâve toeen dissolved, 
and are so held in suspension. It is not fhe theory or sensé of the 
Cayaye patent that the density of the liquid towards the upper surface 
is to be affected by starch milk, or that starch milk is to be generated 
for such a purpose, or that a spécial density is requisite to float the 
germs, or that a required density is to be uniformly maintained by 
means of starch mUk. Whatever action in the way of floating the 
germs the Cavaye apparatus has at ail, it has initially, and as soon as 
the crushed grain commences to fall into the clear water. It is ap- 
parently the theory of that patent, not that the density of water may 
be increased by starch held in suspension so that the germs will rise 
on an undisturbed surface, and be carried by an overflow out of the 
tank by the door, I, but that by the mechanical appliances in the tank 
such motion may be communicated that the germs as they fall from the 
vibrating hopper, B, will remaia and coUect on, and be thrown or 
swept from, a liquid surface when the liquid is pure water. In the 
Cavaye patent the density of the liquid towards the upper surface, so 
far as the same may be affected by particles of starch held in suspen- 
sion, if it be so affected at ail, is not maintained uniform. But the 
grain is not prepared with any view of liberating and dissolving starch 
particles to be held in suspension for the purpose of increasing the 
density of the liquid. It is by force of the process patent in suit that 
the idea siiggests itself that the density of the water in the Cavaye 
tank may be affected in some degree by starch particles iu suspension. 
The conception of a starch milk formed by the disintegration of pre- 
viously softened starch in the grains, and maintained at such density 
as to float and carry off by its overflow, from a surface otherwise un- 
disturbed, the germs of corn, while the hulls sink through such liquid 
to the bottom, is not found or in any way suggested by the Cavaye 
patent. 

The infringement of the claim of the process patent seems beyond 
question. Appellees hâve the separatiag tank or trough with the 
rounded bottom, into one end of which is introduced, mixed with water, 
corn which has been flrst softened, and then crushed. They bave the 
horizontal revolving bladed shaft, with the blades set at an angle to 
the planes of révolution, which gradually moves the stratum of hulls 
towards the far end of the tank, where such hulls are passed from the 
tfink through an outlet with an adjustable gâte, and there received on 
a screen through which such portion of the starch milk as goes out 
with the hulls is drained into a réservoir. They hâve, for the surface 
overflow of starch mUk and germs, a pipe through the far end of their 
tank or trough, the mouth or interior end of which is curved upwards 
towards the level of the liquid. Towards and through this outlet the 
current from the upper surface carries the germs and starch milk to a 
receiving sieve, through which the starch milk drains into a réservoir. 
At the receiving end a cross pièce is attached either to and across the 
upper portion of the tank, or else to that edge of the inlet or feed pipe 
or conductor most remote from the receiving end of the tank, in or- 
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der to prevent the influx of tlie mixture fi'om disturbing (ie upper sur- 
face of the water into whioh the gérais are to rise. In the process 
made use of by appel! ees the starch milk formed in the course of 
the opération, and ont of the materials operated upon, is the means of 
i'aising the germs to the surface while the hulls remain in the bottom. 
The patent JS'o. 247,153 concerns certain mechanism or apparatus for 
use in earrying out the process of the other patent. As slated in the 
commencement of this opinion, two claims of this second patent are 
hère in dispute, — the flrst and the tif th. The first reads : 

"A separating tank or compartment, provided with a stin-er, and liaving a 
chute or opening in its wall toi' fixing the direction of the ovorflow from the 
separating compartment, in combination with an iiielined vilirating sieve for 
screening the germs carried oflf in the overfiow, and a trongh or réservoir for 
receiving the starch milk which drains through the meslies of such sieve, and 
means for meclianically rerooving from the iovver stratum of tlie mixture in 
the separating tank the heavier portions of the corn, consisting of the hulls 
and matter adhèrent thereto, substantially as described." 

The spécification of this patent shows near the far end of the 
separating tank a cross partition. If a horizontal line be drawn along 
this partition, from one side of the tank to the other, and through 
the center of the revoMng shaft, the lower portion of this partition, as 
far as described, would be a half circle. One-half of this half circle is 
eut away, leaving an opening in said partition in the form of a quad- 
rant. Through this opening the adjacent extremity of the stratum 
of hulls is continuously moved by the bladed, revolving, horizontal 
shaft. A séries of elerator buckets, fastened to a belt running on 
pulleys, removes the hulls as the same are pushed through said opening. 
The expert for appellant was of opinion that the "means for mechau- 
ically removing from the lower stratum of the mixture in the separat- 
ing tank the heavier portions of the corn, consisting of the hulls and 
matter adhering thereto, substantially as described," was the bladed 
horizontal shaft, and the hole through the partition, as last described. 
This bladed shaft is previously specifled as a factor in the claim. It 
is called the "stirrer." As this claim is worded, the means for remov- 
ing the hulls from the lower stratum of the mixture is obviously the 
string of elevator buckets. The lower stratum runs through the open- 
ing in the partition. The removal is from the extrême end beyond 
the partition. Since the elevator budgets are functional in lifting 
the hulls to an élévation whence the starch milk will run back into the 
separating compartment (a portion by the box which incloses the buck- 
ets, and the remainder by a pipe), the hole through the bottom of ap- 
pellees' trough is not the équivalent of the buckets, with their asso- 
ciated mechanism. Thèse apparatus claims are to be read and thought 
about as though the process which they are intended to subserve were 
public property, open alike to appellees as to appellant. So under- 
fjfood, the flfth claim, "in a separating tank, substantially such as de- 
scribed, the shallow vertical partition, C^, as and for the purpose set 
forth," does not, in our judgment, iuvolve invention. The purpose 
being to prevent the surface where the germs are to float from being 
disturbed by the influx of the mixture to be separated, the shallow 
vertical partition, C°, is obvions. To contrive such a partition for 
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such a purpose would fieem not to involve invention. We think 
tlie process daim of the ârst patent is valid, and that the same bas 
been infringed, that there is no infringement of the flrst daim of the 
apparatus patent, and that the ûfth daim of the apparatus patent is 
void. The judgment is reversed, and the cause remanded for further 
pi'oceedings not inconsistent witli this opinion. 

WOODS, Circuit Judge (dissenting). We are agreed that the ap- 
paratus of Belu-'s second patent contains no invention, or has not 
been infringed, and it seems to me equally dear that the process of liis 
flrst patent is lacliing in the essential quality of novelty. In the prin- 
cipal opinion it is said: 

"If the opération, namely, the automatlc séparation of the increasing mass 
of corn into germs, huUs, and starch by means of starch mllk, Itself continu- 
ously and automatically formed in the course of the opération, be new, then 
the claim would seem to be valid and patentable." 

While this proposition, which seems to be advanced as the basis of 
the discussion, and as the test of patentability, malies a "continuous" 
and "automatic" formation of starch milk out of an "increasing mass" 
of corn essential cliaracteristics of the process, the daim of the patent 
does not require their présence. The apparatus described is capable 
of a constant opération, but whether the starch milk will be continu- 
ously formed, like the continuity of other parts of the process, dé- 
pends, as the spécification itself says, "upon the continued introduction 
into the separating tank of crushed corn and water in the proper 
relative proportions,'' and, it should hâve been added, in proper quan- 
tities; but that such continuity of movement in any step of the pro- 
cess is not an indispensable characteristic, the wording of the claim 
leaves no doubt. If it were, it would be possible to use the very 
apparatus described for the purpose of accomplishing the intended 
results of the process, without infringing the claim, simply by pass- 
ing the softened corn through the crusher and into the mixing tank in- 
termittently, or -in irregular quantifies, determined arbitrarily in the 
course of opération, or by a predetermined arrangement of the device 
for the purpose of causing a regularly intermittent action. The 
essential part of the process, it is évident, is the use of the starch milk, 
produced in the course of the opération, as the means of separating 
the germs from the hulls; and, if the claim is to be so construed as 
to include the effects of the opération of the apparatus described, 
it is easy of évasion, because neither the entire apjmratus, nor any 
part of it, is indispensable to the performance of the process. The 
complète séparation of the germs, hulls, and starch-mîddng parts of 
corn, by means of starch milk produced in the opération, may be 
elïected, in the simplest way, by mixing the softened and crushed 
corn and water in any kind of vessel, by hand or otherwise, decant- 
ing enough of the liquid to carry off into another réceptacle the float- 
ing germs, or removing the germs from the mixture by means of a 
perforated scoop or ladle. The use of screens to separate either germs 
or hulls from the starch milk had been weU known from the begin- 
ning of the art, and the appliances for that purpose described as a part 
of Behr's apparatus are mère aggregations ; and the screening, as a 
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step in the process claimed, is likewise an aggregation. Wliat is 
meant bj calling the process "automatic," if anythlng more than .that 
it is eflPected by force of natural laws and by the mechanical agencies 
brought into action, T do not know. Once the crushed corn and 
water are in the mixing tank, the process is of that character ; but how 
the softened corn is supplied to the crusher, from wbich it falls into 
the mixing tank, and liow the quantity supplied is regulated, does not 
appear, but evidently it is impossible that the delivery in the manner 
and quantity required shall be wholly automatic. I flnd notMng either 
in the spécification or claim to justify calling the corn, in process of 
séparation, an "increasing mass." At the very commencement of 
the opération, and until the separating tank has been flUed to the 
point of overflow, there will, of course, be an increase of the quantity 
of corn in the tank; but, once the overflow has commenced, there 
will apparently be no further increase while the process goes on. On 
the contrary, the quantity will be unvarying, if the influx from the 
mixing tank is constant and steady, as it is intended to be. If the 
substance of the claim is, as I think it was intended to be, in the use 
of the starch milk produced in the course of opération as the means 
of separating the germs and the hulls from each other, and if the ap- 
paratus described is referred to simply as an available, but not indis- 
pensable, agency of eflfecting the process, then the words "automatic," 
"continuons," and "increasing mass," instead of indicating essential 
characteristics, are merely incidental, and in respect to the question 
of novelty or invention are of no signifleance. It is said, "This is 
not an intermittent process"; but, as already suggested, it may be 
intermittent without change of its essential character, and may be 
intermittently performed upon the apparatus by which it is intended 
to be made continuous. If the feed is ehtirely stopped, the surface 
overflow, it is true, will stop, but the mechanism meanwhile may 
go on, keeping up the agitation in the separating tank untU the feed 
ifl renewed and the overflow recommences. 

However the claim is to be interpreted, there is no step of it which is 
not anticipated in the prior art. The chief feature, the production and 
use of the starch milk, is distinctly and unmistakably suggested in the 
second British patent of Andersen. In his flrst patent he had described 
a process whereby the maize was flrst softened, then crushed, and then 
"placed in a fluid, the spécifie gravity of which must be sueh as to 
allow the perisperm or albumlnous portion of the grain to sink to the 
bottom of the containing vessel whilst the embryo floats upon the 
surface of the fluid"; and it is added that a liquid of the requisite 
density and strength may be obtained conveniently and economically 
by the use of sait and water. The idea of separating the constituent 
parts of corn of diiïerent degrees of spécifie gravity by means of a 
liquid of intermediate gravity is hère fully developed, but the possi- 
bility of efifecting the séparation by means of the mixed water and 
starch, or starch milk produced in the com-se of the opération, Ander- 
son had not then i)erceived. In his second patent he supplied that 
suggestion, not by a hint, but by an unmîstakable statement that 
the saline solution may be dispensed with, and a liquid of sufiScient 
density obtained by mixing into the water some "starchy matter from 
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a previous opération, or in process of séparation, and, by préférence, 
in its undried state." The meauing of that statement is not obscure. 
"Oth'er suggestion" was not necessary to help it ont. It means clearly, 
as in the opinion of thie court it is conceded "to seem to indicate, tliat, 
in place of sait, starcliy particles may be taken up and beld in sus- 
pension by the water during the opération, and that the liquid may 
be thereby made of sufflcient density to float the germs, which can 
then be removed, leaving the starchy portion behind." No other pos- 
sible meaning has been suggested. The objection made that no ap- 
paratus, stirrer, or mechanical appliance for carrying out the hint to a 
practical resuit was proposed, is not only not tenable, but is destructive 
of the argument it is intended to support. The method and means 
suggested for carrying out the process are the same, whether sait or 
starch is used to strengthen the liquid; and, if the Anderson patent 
does not anticipate the use by Behr of starch milk so produced for 
that purpose, then his use of the saline solution would not be an antici- 
pation, if Behr, in connection with his apparatus, liad claimed the use 
of that or any other mixture for the same purpose. A further objec- 
tion is, that, before applying his process, Anderson got rid of the hulls 
by decortication. The character of the process, evidently, is the same, 
whether the corn has or has not been decorticated. Besides, de- 
cortication was no part of Anderson's first process, which in other re- 
spects is identical with his second ; and, once the availability of starch 
milk had been disclosed in the second patent, the practicability of 
using it in the process of the flrst patent, to separate the germs from 
other parts of the softened and crushed corn, which had not been de- 
corticated, became évident, and thereafter, of course, could not be 
the subject of discovery or invention. That this was so, by reason of the 
Anderson process, or of some other process theretofore Imown in the 
art, is recognized in the spécification of the patent in suit, where it is 
said: 

"t am aware that corn which has been subjected to wet erushing has been 
stlrred in a tank preparatory to being sifted; but in such cases the mixture 
of corn and water has been separated Into only two parts, to wit, the starch 
millî and the refuse, consistlng of hulls and germs together. By my invention 
the hulls and germs are separated from each other, and eoUected in différent 
réceptacles." 

This attempt to make a distinction between a process for separat- 
ing corn intî) two parts, and one for separating it into three parts, 
is a specious prêteuse. The séparation by Behr's process is in fact 
into four parts, — the germs, hulls, and two distinct bodies of starch 
milk of différent densities; and a seeming virtue might just as well 
hâve been made of so describing and claiming the process. The 
art of separating the starchy parts of corn from the germs and 
hulls, or from either germs or hulls, is recognized in the earliest pat- 
ents as old and easy of accomplishment, involving nothing but sof- 
tening, erushing, and mixing with r water, and screening. The prob- 
lem was to devise a successful method of separating from other parts 
of the grain the germs, in order to convert them into oil, once their 
value for that purpose had been discovered. The method of doing 
it, by softening and erushing, and then mixing the corn with a 
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liquid of such density that the germs would rise to the surface wkile 
other parts sank, and the fact that a liquid of proper density could 
be obtained by mixing water and sait, and that the starch milk 
resulting from the opération of the process itself could be used with 
the same effect, were discovered by Anderson, and, as the patent 
in suit concèdes, were practiced in the art. Ail that has been done 
since has been designed, not to improve the process, but to devise 
better mechanical means for carrying it into effect. And even in 
that particular, while the apparatus of Behr is perhaps better than 
any which preceded it, it contains nothing which can be dignifled 
by the name of invention. It is strikingly like the apparatus of 
Cavaye, though studious care seems to hâve been employed to create 
apparent différences, both in mechanical construction and in the 
methods of opération, but neither in method nor mechanism are the 
différences such as could hâve been produced only by invention. 
Cavaye's device by design works intermittently, but it could easily 
hâve been so made or modifled as to work continuously. And so, 
without change, the apparatus of Behr can be operated intermit- 
tently, and, with modifications suggested in the Cavaye machine, 
could be so operated automatically. In Cavaye's device the crushed 
grain is fed in a dry condition into the mixing and separating tank, 
while in the device of Behr the grain has been ôrst softened and 
crushed; but either mode of treatment was well known, and open 
to common use. To the assertion or inference that Cavaye had no 
conception or knowledge of the production and use of starch milk 
as the médium for softening the germs, it is sufflcient answer that 
from the date of Anderson's second patent that knowledge belonged 
to the art, and Cavaye must be presumed to hâve had it. It is also 
said that starch milk would not form from dry meal dropped into 
the water in the manner of Cavaye's device, but that is asserted 
without other proof than the opinion of an expert, who, after stat- 
ing his belief to that effect, went to the other extrême of saying that, 
if it did form, it would become so dense that the huUs could not sink, 
showing a perception that the starch milk must inevitably form in 
the Cavaye tank, while the fact was ignored or overlooked that there 
is, in the opération of that tank and its adjuncts, a regular intro- 
duction of fresh water, which would tend to prevent undue density, 
and that, if necessary, the quantity of water introduced could be 
varied, as it must be in Behr's process, to meet the requirements of 
the opération as it goes on. It is said further that "if in this 
Cavaye patent any liquid at ail analogous to starch milk can be 
found, such liquid is ejected through the bottom of the vat, and not 
through the door at the top of the tank"; but, manifestly, before 
being thrown out it would drive the germs towards the surface, and 
in some degree would itself pervade the whole body of water in the 
tank, and tend to give it the density necessary to carry the germs 
to the top, thence to be expelled through the opening provided for 
that purpose. It seems to me equally illogical and umwarranted to 
say that "it is not the theory or sensé of the Cavaye patent that the 
density of the liquid towards the upper surface is to be aflected by 
starch milk," since in a body of thoroughly agitated water, as that 

84F.-63 
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in .tlie Cavaye tank is intended to be, there can not be a condition 
in the lower parts which will not with sonie effect extend to tke 
top, and it is not to be presumed that Cavaye did not understaud 
and intend the opération of natural laws so well and generally un- 
derstood that mention of tliiem was not neeessary. The expert, 
while denying density of water in the tank sufflcient to float the 
germs, attributes to Cavaye the ridiculous idea that, being pushed out- 
ward to the low place in the wall, "the thus piled-up germs would 
tumble over the top of the said low place in the wall, and thus be 
discharged from the tank." If a single germ could not float, it is 
évident that a pushing arm, the front face of which is a perpendicular 
plane, could not cause a mass of them resting on the water to pile up 
high enough to tumble out over the top of an opening, to the bottom 
of which, only, the water came. The bottom of the opening, doubt- 
less, was meant, instead of the top; but, so amended, the proposition 
remains impossible. The fact that the germs of corn do not float in 
dear water was well known in the art, and presumably to Cavaye; 
and whèn he employed in bis spécification the expression, "whereby 
the lighter germs will be caused to float on top," it is not a fair or 
neeessary inference that he understood, or supposed others would 
understand, that the germs would float instantly upon being dropped 
into the clear water, nor is it neeessary to infer that his meaniog 
was that they would be caused to float by reason alone of the agita- 
tion of the water caused by the devices connected with the rotating 
shaft. The agitation was doubtless intended, like the paddles of 
the separating tank in the patent in suit, to be instrumental in "pro- 
moting the rising of the germs to the surface." To sum the matter 
up, the prior art told Cavaye that the germs of corn could be made to 
float, and the hulls to sink, in a mixture of water and starchy parts 
of the com produced in the proeess of séparation ; and, if it were con- 
ceded that the apparatus of Cavaye was not intended to embody that 
proeess, it needed no material altération or reconstruction, and could 
involve no invention to make it do so, either by continuons or by 
intermittent action. 

There is a possible construction of the claim that would make it 
include a proeess which might be declared patentable. If the terms of 
the claim permit or require that the particular effect of the opération 
of any part of the mechanism described be regarded as a constit- 
uent or essential part of the proeess as claimed, it is the expression 
conceming "the influx of crushed com and water into the separat- 
ing tank." This seems to be regarded by the court as making the 
opération described as carried on in the mixing tank a part of the pro- 
eess, but, if it bas that effect, it should also be regarded as includ- 
ing the retum current of starch milk, which is shown to come back 
through a pipe into the separating tank after séparation from the 
hulls by the action of the vibratory screen near the top of the ele- 
vating device; but, with that feature included, the appellees hâve 
not infringed. That retum current, whUe the apparatus is kept in 
motion, and supplied with crushed corn, as intended, is a constantly 
efScient force in causing the germs to be carried off in a surface 
current through the chute of the separating tank. Indeed, according 
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to tiie description given in the patent for the apparatus, the return 
starcli milk is conducted to the mixing tank, as well as to tlue separat- 
ing tank, by means of two distinct pipes. 



FUENITTJRE CASTER ASS'N v. JOHN TOLBR SONS & CO. 

(Circuit Court. D. New Jersey. January 2T, 1898.) 

Compromise a;nd Settlemekt— Patent Suits— Entky of Dkcreks. 

The real parties in interest in suits on patents owned by tliem respectively 
agreed upon a settlement based upon the principle that each patent was valid 
for the particular device descrlbed therein, and not in confliet with the other. 
The agreement then provlded, among other things, that each party would 
consent to the entering of an injunction in any case to properly protect the 
rlghts of the other In accordanee with this settlement; and that one of the 
parties might enter decrees in its favor establlshlng the ralidity of its patent, 
and granting an Injunction against the other, accordlng to the principle of 
settlement. Held that, as the agreement was espressly to settle ail différ- 
ences, the court would only allow the entry of this decree on condition that 
the party asking it would consent to the entry of a llke decree against itself 
In the other suit. 

This was a suit in equity by the Furniture Caster Association 
against John Toler Sons & Co. for infringement of a patent 

A. C. Denison, for complainant. 
Thomas F. McGarry. for défendant. 

KIEKPATKIOK, District Judge. This matter cornes before the 
court on supplemental bill for leave to enter a final decree in accord- 
anee with an agreement in writing between the complainant and 
one William S. Gunn, who is the real défendant in interest. The 
facts, as disclosed by the record, are that at the time of the making 
of the said agreement there was pending in this court a suit brought 
by the complainants herein against the défendants, setting ont that 
the complainants held by assignment a certain patent issued to 
Berkey & Fox, July 13, 1886, and designated No. 345,613, issued for 
a certain new and useful improvement in furniture casters, fuUy 
described therein, and charging that the said défendants, in viola- 
tion of their rights, were infringing upon their said patent rights by 
the manufacture and sale of furniture casters embodying some of 
the inventions and improvements especiallv described and claimed in 
their said patent, and praying that they might be enjoined and re- 
strained from so doing. To this bill the défendants duly answered, 
denying infringement in fact, and setting up the invalidity of the 
patent sued upon. Testimony was taken by both parties after rep- 
lication duly filed. It aiso appears that, prior to the making of the 
agreement above referred to, a similar bill, with the same object, 
had been flled by the complainants in the circuit court of the United 
States for the district of Connecticut against George D. Clark and 
William L, Cowles, and was still pending, to which suit also the said 
Gunn was the real défendant in interest. It is also set out in the 
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supplemental bill that after the filing of the original bill in this 
cause the said William S. Gunn became tbe owner of certain letters 
patent No. 342,930, issued to Silas H. Raymond and Edwin Doty, 
June 1, 1886, for a new and useful invention in furniture casters, 
application for which had been filed June 1, 1886. The said Gunn 
afterwards flled his certain bills of complaint, one in the United States 
circuit court for the district of Oonnecticut, against Wilmot & Hobbs, 
and the other in the Western district of Michigan, against the Berkey 
& Gay Furniture Company, both of whom were manufacturing and 
using furniture casters under the license of the patent of the com- 
plainants herein, and to which suit the complainants herein were 
the real défendants in interest, setting up his said patent, charging 
that the défendants were infringers thereof, and asking the usual 
relief by injunction. Answers and replications were duly flled in 
thèse suits, and the complainants' prima facie case put in, when 
the agreement hèreinbefore referred to was made and entered into 
between the Furniture Caster Association and William S. Gunn, who 
were the real parties in interest in ail of said suits. The agreement 
is in thèse words : 

"For the purpose of settling the litigation ncw pending between the Furni- 
ture Caster Association of Grand Rapids, Michigan, as complalnant, and 
John Toler Sons & Co., of Newark, New Jersey, and Claris & Cowles, of 
Plainville, Connectlcut, as nominal défendants (William S. Gunn being the 
real défendant in interest), and William- S. Gunn, as eomplainant, against the 
Berkey & Gay Furniture Company of Grand Rapids, Michigan, and the Wil- 
mot & Hobbs Manufacturing Company of Bridgeport, Connecticut, as nominal 
défendants (the Furniture Caster Association being the défendant In interest), 
it Is agreed as follows: 

"(1) That the form of caster plate shown and particularly described and 
specified in patent Issued to Silas H. Raymond and Edwin Doty, No. 342,930, 
the application for which was filed Mareh 15th, 1886, and the patent dated June 
Ist, 1886, and the form of caster plate particularly shown, described, and 
specified in the Berkey and Fox patent, No. 345,613, the application for which 
was filed in the patent office July 29, 1885, and for which patent issued dated 
July 13, 1886, in no way conflict with each other; that the patent office cor- 
rectly recognized the Berkey & Fox Invention and the said Raymond and Doty 
Invention as separate and independent Inventions, la no way conflicting with 
each other. 

"(2) That each party will consent to the entering of an Injunction or appro- 
priate restraining order at any time, In any case, properly to protect the rights 
of either party in accordanee vsith the foregoing principle of settlement; it be- 
ing understood that no decree is to be entered upon the Raymond and Doty 
patent, based upon the manufacture, use, or sale of the Berkey and Fox 
track plate or socket, as the same is described ta the patent. 

"(3) That each party receipt to the other In full for ail alleged past profits 
and damages caused by the alleged infringements of said patents by the par- 
ties, or by any persons acting under or through them as contracting manu- 
facturers, agents, or vendees, and for ail taxable costs in said causes. 

"(4) That the testimony taken be filed, and said suits be disposed of, so far 
as practicable, wlthout further costs to either party; that the solicitors of rec- 
ord in the varions causes shall enter into any stipulation offered that may be 
necessary to carry out this agreement. 

"(5) That decree or decrees may, if the Furniture Caster Association desires 
It, be entered in i.,s favor in the cause or causes in which it is the eomplain- 
ant, establishing the validity of the Berkey & Fox patent, and granting injunc- 
tion in accordanee with the foregoing principle of settlement, embodying in 
such decree or decrees, if said William S. Gunn requires It, the substance of 
paragraph one of this agreement," 
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Application is now made to this court on behalf of the complain- 
ant for leave to enter its decree in accordance with the terms of 
the fifth clause of said agreement, the form of decree submitted 
being in the usual form, with injunction, except that the provisions 
of the flrst clause of said agreement are incorporated therein. To 
this défendant objects unless the complainant will at the same time 
agrée that similar decrees may be entered in the several suits in 
which the said Gunn is complainant. 

It will be observed that the object of the agreement, as stated in 
its preamble, is to settle ail the litigation then pending between the 
parties. It does not prétend to confer upon either party the right 
to manufacture and sell the patented article of the other, it assum- 
Ing in its flrst clause that the caster covered by complainant's pat- 
ent is so radically différent from that described in defendant's pat- 
ent that there is no conflict between them, and that no decree shall 
be entered in favor of one as against the other, based upon the 
manufacture and sale of the articles described in the respective 
patents. 

There is no différence in the privilèges accorded the one to the 
other in respect to any of the pending suits, or of the rights which 
either is to enjoy under the patents which they control. The suits 
are to be settled. Each is to receipt to the other for ail alleged 
past profits and damages caused by alleged infringements. The 
testimony taken in the suits is to be flled, no further costs incurred, 
and each is to proceed to carry on business under its own patents. 
Under the flrst four articles of the agreement the rights of each 
are similar. The flfth article, however, grants to the complainant 
herein a privilège which Gunn does not reserve to himself. In the 
suits wherein the furniture Company is complainant, if they so 
désire it is stipulated that a decree may be entered establishing 
the validity of the Berkey & Fox patent, and granting an injunc- 
tion in accordance with the principles of settlement set ont in said 
agreement embodying the substance of paragraph 1. It is clear 
from the reading of this paragraph that it was not intended that in 
this suit (being one of those provided for) the complainant should 
hâve the right to an unlimited injunction order against the défend- 
ant. It was, by its terms, to be restricted to such an injunction as 
accorded with the principles of the settlement, which were, as set 
out in paragraph 1, that the claims of the Raymond & Doty patent 
in no way conflicted with those of the patent of Berkey & Fox, 
and that no injunction should be entered upon the Berkey & Fox 
patent for the manufacture or sale of the Raymond & Doty track 
plate as described in the patent. Considering the agreement as a 
whole, and the object to be attained thereby. and reading paragraph 

5 in the light of its context, I am of the opinion that in the cause 
pending in this court wherein the furniture company is complain- 
ant it is entitled to a decree establishing the validity of the Berkey 

6 Fox patent, and also an injunction order restraining the défend- 
ant from manufacturing, selling, etc., track plates and sockets which 
shall conform to the track plate and socket which is speciflcally 
described in the Berkey & Fox patent, No. 345,613 ; the decree, how- 



998 S4 FEDERAL REPORTER. 

ever, recognizing the fact that the patent of Berkey & Fox, belong- 
ing to the complainant, and the patent of Raymond & Doty, be- 
longing to said Scott, are separate and independent inventions, 
in no way conflicting with each other, so that the manufacture and 
sale of the device described in the one is not to be prohibited by 
auy claims described in the other. The rights accorded to the 
coiuplainant in the llfth paragraph were, however, but a part of 
those provided for in the agreement. The parties did not intend to 
hâve a decree entered in this suit, and an injunction order go 
against the défendant hereiu, and continue their disputes in other 
tribunals. It cannot be that Scott intended to permit decree to be 
entered against him in the suits wherein he was the real défend- 
ant, and then be compelled to forego the advantage of decrees in 
those wherein lie was complainant; to discontinue litigation by sub- 
mitting to unlimited injunction, against himself and his licensees, 
and receive in return permission to continue his suits for the es- 
tablishment of his rights under the Raymond & Doty patent, which 
he claimed were infringed, if he did not submit to such decree as 
the défendants afterwards saw fit to accède to. The object of the 
agreement was declared to be the termination of ail litigation be- 
tween the parties, as well that elsewhere as in this court. The 
rights of the parties were made mutual and reciprocal to accom- 
plish the end in view. Gunn, as well as complainant, is entitled 
to decrees of settlement. 

The privilège of entering decree in this cause will not be granted 
to the complainants except upon terms, viz. that they should stipu- 
late to give to William S. Gumi their consent to the entry of prop- 
er decrees in the said several suits wherein the said Gunn is com- 
plainant and they are the real parties défendant, the settlement of 
which was contemplated by the parties at the time the agreement 
was signed, to the end that the said agreement may be fuUy and simul- 
taneously carried into effect. 



THE BtTETON. 

CONSTANTINE et al. y. THE BTJRTON. 

(District Court, D. Massachusetts. February 10, 1898.) 

No. 754, 

Maritime Libns— Wharfasb and Services in Dischabgino— Dealing -with 
Broker. 

Persons who fumlsh wharfage and services In discharglng, on the order of 
a broker, who merely states that he Is the ship's agent, are placed upon in- 
qulry as to the source of his authority, and are chargeable with notice that 
he was actlng for the charterers, who were requlred by the terms of the 
charter party to pay thèse charges. 

This was a libel by Constantine & C5o. against the steamship Burton 
to recover for wharfage and services in discharglng the vessel. 
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John D. Bryant, for libelants. 
Carver & Blodgett, for respondent. 

BEOWN, District Judge. A lien îs claimed upon the British 
steamsliip Burton for wharf âge and services in discharging the vessel 
in the port of New York, ïhe Burton was under a time charter re- 
quiring the payment of such charges by the charterer, the New York, 
Mobile & Mexican Steamship Company. The libel avers that the 
wharfage and services were fumished at the spécial instance and re- 
quest of the owners. The évidence shows that the libelants received 
a téléphone message from the office of F. J. Lord, a ship broker and 
steamship agent, that he wished to see the représentative of the libel- 
ants with regard to discharging a vessel. Libelants' secretary theré- 
upon called at Mr. Lord's office, where he saw a Mr. Duckett, then ccn- 
nected with Mr. Lord in business. He informed Mr. Duckett that he 
had called in answer to the téléphone message, and inquired the name 
of the vessel, which Mr. Duckett informed him was the "Burton." 
He then asked if Mr. Lord was the agent, and was informed by Mr. 
Duckett that he was. After a few minutes, he saw Mr. Lord, who 
had been engagea when he entered the oiHce; and Mr. Lord told him 
he had the Burton, and inquired ff he had a wharf at which to dock 
her, and urged him to reserve it, which he agreed to do. Mr. Lord 
also said he wished libelants to discharge the vessel, and to measure 
her cargo to détermine the quantity, and asked if those services would 
be rendered at the usual rates, to which libelants' représentative re- 
sponded that the services would be rendered at such rates, and then 
left. This conversation occurred more than 24 hours before the 
steamship arrived at the libelants' dock, where she was discharged. 
There were no dealings with the master, nor were the bills presented 
for his approval. 

As Lord, unlike a master of a vessel, was clothed with no osten- 
sible ageney, or apparent authority to bind the owners or the vessel, 
the libelants were subject to the ordinary rule of law, requiring them 
at their own risk to inform themselves of the actual authority of the 
agent. So far as appears, there was no reason for the libelants to 
assume that Lord was acting for the owners, rather than for the New 
York, Mobile & Mexican Steamship Company, the charterer, except 
the ambiguous statement of Duckett that Lord was "the agent." The 
libelants were dealing with a third person, not the master, not the 
owner, and, so far as appears, kuown to them simply as a ship broker, 
upon whose request they had performed similar services for other ves- 
sels. It does not appear that they knew whether the Burton was a 
foreign or a domestic ship, or whether her owners were résident at 
the port of New York, or at a foreign port. The duty of reasonable 
inquiry rested upon the libelants. The Valencia, 165 U. 8. 264, 270, 
17 Sup. et. 323; The Kate, 164 U. S. 458, 17 Sup. Ct. 135; The Suliote, 
23 Fed. 919, 926. Had this inquiry been made, they undoubtedly 
would hâve leamed that the vessel was under a time charter requiring 
the charterer to pay thèse charges, and that the vessel was in no need 
of crédit, as her master had funds. There were ample time and oppor- 



1000 84 FEDERAL REPORTER. 

tunity for Inquiries, and the libelants' rights must be determined ïy 
the facts as they existed. In The Ludgate Hill, 21 Fed. 431, cited by 
libelants, the fact of a gênerai agency for the owners was proved. See 
The Suliote, 23 Fed. 919-926. In the présent case it is not estab- 
lished that Lord was the gênerai agent of the owners, or that in the 
transaction he assumed to act for the owners rather than for the char- 
terers. To support their libel, the burden is upon the libelants to show 
that the person with whom they dealt was acting for the owners, and 
with actual or ostensible authority from tbem, and that it was in- 
tended to pledge the crédit of the ressel. The Valencia, 165 U. S. 264. 
271, 17 Sup. et. 323; The St. Jago de Cuba, 9 Wheat. 409. 416, 417. 
This, in my opinion, they hâve failed to do. I see no reason for dis- 
tinguishing between the claim for wharfage and that for services. 
They were both contracted for at the same time, and with the same 
person. The Kate, 164 U. S. 458, 470, 17 Sup. Ct. 135. The Ubel 
will therefore be dismissed, with costs. 



THE LYDIA A. HARVEY, 

TAER V. THE LYDIA A. HABVBY. 

(District Court, D. Massachusetts. February 10, 1898.) 

No. 854, 

1. Mabinb Insdbance— Salvaqb by Insurhh. 

A vessel was stranded on the beach, so that the tlde ebbed and flowed 
through her, and was deserted by her master and crew. Her owner in- 
formed the Insurer that he was unable to meet the expense of getting her 
o£E, and the insurer employed another to raise and float her, replace her 
ballast, and tow her to port for ?350. The work was performed, the sum 
paid, and the insurer took an assignment of the salvage claim. Eelâ, that 
the Insurer did not act as a voluntary adventurer, but in its own Interest, 
because of the Insurance contract, and that it had no claim on the proceeds 
of her sale. 
8. Maritime Liens— Rbsiduh of Proobbds— Nonlibn Claims. 

As against the owner petitioniug for payment of the residue of proceeds 
to him, the court cannot distribute the same In payment of claims not mari- 
time liens. 

This was a libel in rem by James G. Tarr against the schooner 
Lydia A. Harvey. The cause was heard on a question as to the distri- 
bution of funds ia the registiy, resulting from the sale of the schooner. 

Edward S. Dodge and Chas. Wolcott, for libelants. 

J. D. Bryant and L. E. Griswold, for China Mut. Ins. Co. 

W. F. Prime, for Lockwood Mfg. Co. 

Carver & Blodgett, for Low and others. 

Dana B. Gove & Sons, for petitioner Pigeon. 

BROWN, District Judge. This case présents questions of the va- 
lidity of claims to fimds in the registry resulting from a sale of the 
Lydia A. Harvey. The China Mutual Insurance Company, as as- 
signée, claims a first lien for salvage. December 16, 1896, the Har- 



THE LYDIA A. HARVEY. 1001 

vey was stranded on Plymouth Beach, ofE the town of Plymouth, in 
this district, in a place where, though sheltered, and on a soft bed of 
sand, she was exposed to possible danger of injury f rom ice. The tide 
ebbed and flowed through her, and she was deserted by master and 
crew. Her owner forthwith informed the insurance company (insurer 
to the amount of |800 on the vessel and |200 on outflts and catch on a 
valuation of the vessel at f2,000) that he would not get her off, as he 
was unable to meet the expense. The insurance company employed 
Sorrensen, a submarine diver and raiser of sunken vessels, to float her, 
replace her ballast, piek up her anchor, and tow her to Boston, agree- 
ing to pay |350 for the work when performed. The work was done. 
Sorrensen was paid by the company, and made in writing an assign- 
ment of his claim and lien. The company also paid to other persons 
for a survey, for services, and for calking, additional sums, amount- 
ing to 195.42. 

I am of the opinion that the insurance company has failed to estab- 
lish any légal or équitable right to compensation from the fund in 
the registry. Though there was, probably, no proper abandonment 
or right to abandon, the company uevertheless interposed for its own 
interest, and upon the évidence must be regarded as the principal, 
.who, through its employé, and at its own expense, got the vessel ofï, 
and brought her to Boston. It acted, not as a voluntary adventurer, 
but because of its previous contract with the owner, which made it 
directly interested in the préservation of the vessel. The company 
was liable, under its policy, for a partial loss. The contention that 
the loss did not amount to 34 per cent, of the valuation is based upon 
a déduction of one-third "new for old," which is not permissible in the 
présent case. Potter v. Insurance Co., 3 Sumn. 27, 45, Fed. Cas. No. 
11,335; Wallace v. Insurance Co., 22 Fed. 66, 70. Within the limit 
of the amount insured, its expense cannot be regarded as incurred for 
the beneflt of ail, but must be considered as incurred solely for its 
own beneflt. Providence & S. S. Co. v. Phœnix Ins. Co., 89 N. Y. 
559, 563; The Clarita and The Clara, 23 Wall. 1, 17. The company 
must therefore stand upon its own rights resulting from its own acts, 
and cannot increase or alter them by taking an assigmnent from its 
own employés, who did not rely upon the crédit of the vessel, and who 
hâve been paid. It would certainly lead to great confusion if under- 
writers who are liable for a loss by stranding should be permitted to 
get the vessel ofl, acquire a salvage lien, completely reimburse them- 
selves from the vessel, and compel the assured to sue to recover from 
them the amount, or a portion of the amount, that the underwriters 
hâve received from the vessel. 

I find it unnecessary to décide whether the company has paid out 
anything in excess of the amount of its liability, since, if it has done so, 
it has only a claim upon the owner, and none upon the fund. 

The Non-lien Claims. I think it clear that against the objection of 
the owner, who pétitions for the payment to him of any residue after 
satisfying the claims secured by maritime liens, the court has no power 
to distribute the proceeds in payment of claims not maritime liens. 
The Lottawanna, 20 Wall. 201, 219, 224; The Willamette Valley, 
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76 Fed. 838, 841, 844. There will be allowed, in addition te tlie liea 
claims of James G. Tarr and Sidney W. Oakes, for which decrees hâve 
been entered, the lien claim of Gteorge W. Smith, which, after correc- 
tion of error, amounts to $66.43; also the lien claims of Kmothy B. 
Sprague and J. S. & J. H. Marquand. After satisfaction of the 
above claims, with interest and costs, the residue, after deducting 
therefrom the amount of $231.91, will be payable to John Clancy, the 
owner. The sum of $231.91 may, by the consent of Clancy, be paid 
to the proctor for J. Baker & Ce, J. O. Tarr & Bro., and Sidney W. 
Oakes. The remaining claims are disallowed. A decree may be en- 
tered in acoordanoe with tbiis opinion- 



THB A. J. WRIGHT. 

THE SPIEGEL. 

THE NEW YORK WORLD. 

THE ELIZABBTH FARRBLL. 

RELIANOB MARINE INS. CO. v. THE A. J. WRIGHT et d. 

(District Court, N. D. New York. February 12, 1898.) 

L Collision in Bhib Canal— Failure to Revkksb. 

A wheelsman In charge of a steam canal beat, with a tow lashed In front, 
Is In fault If, on perceiving the approach of another steam canal boat on the 
aide where he hlmself Is entltled to pass, he maintalns bis course and speed, 
and does not reverse untll collision becomes Inévitable. 

& 8ame. 

A collision between the forward tows of steam canal boats, proceeding In 
opposite directions on the Brie Canal at nlght, hdd, on confllcting évidence, 
not to hâve been an inévitable accident, but to hâve resulted solely from the 
fault of the westward-bound vessel in not keeping closely to Its own slde of 
the channel. 

This was a libel in rem by the Eeliance Marine Insurance Company, 
Insurer of cargo, against the steamer A. J. Wright and the canal boat 
Spiegel. The steamer New York World and the canal boat Elizabeth 
Parrell were subsequently brought into the cause by pétition. 

Laughlin, Ewell & Houpt and Wilber E. Houpt, for libelant 
Potter & Wright and William B. Wright, Jr., for the New York 

World and the Elizabeth Parrell. 
Ingram & Mitchell and John W. Ingram, for the A. J. Wright and 

the Spiegel, 

COXE, District Judge. On the evening of July 18, 1896, the steam 
canal boat New York World was proceeding eastwardly on the Erie 
Canal, pushing the canal boat Farrell and towing two other canal 
boats at the end of a long hawser. At the same time the steam 
canal boat A. J. Wright was proceeding westwardly, pushing the 
canal boat Spiegel and towing two other boats. The Spiegel and the 
Farrell were rigidly fastened in front of tlieir respective steamers. 
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They coUided where there is a bend in the canal at a point about a mile 
east of Pliillip's Locks and 500 feet east oî French's Bridge. The col- 
lision occurred about 10 o'cloek. It was a clear starlight and moon- 
light nigbt. The stem of the Spiegel struck the Farrell about three 
feet from her stem on the port knuckle. The Farrell sank to the bot- 
tom of the canal, and her cargo of oats was damas;ed. The cargo was 
abandoned to the libelant, the Reliance Marine Insurance Company, 
which had issued a policy thereon. The damage to the cargo was sub- 
sequently paid by the libelant, and this action was comraenced against 
the Vvrfght and Spiegel. The World and Farrell were subsequently 
brought in by pétition. It appearing at the argument that the canal 
boats Spiegel and Farrell were free from fault, being wholly under the 
control of their respective steamers, the libel, as to them, was dismissed 
without costs. 

It is not pretended that the collision was the resuit of inévitable acci- 
dent. It is conceded on ail sides that it was due to négligence on the 
part of either the World or the Wright, or of both combined. The 
canal at the point in question is about 80 feet wide at the top, and 
about 50 feet at the bottom. The navigable channel for loaded boats 
is, therefore, about 50 feet wide. The boats were 17 feet lOJ inches 
beam, so that in passing they would occupy the entire channel, except 
about 15 feet. At the point of collision the convex side of the bend 
is towards the north. On the towpath side the bank of the canal 
is shelving. On the berm or south side it is nearly perpendicular, 
there being a rocky bank 15 feet high extending along the bend. 
Loaded boats could navigate at a distance of 5 feet from the berm bank. 
On the towpath side it was impossible, owing to the greater slope, to 
get nearer than 10 or 12 feet to the bank. The moon was southwest 
of the canal, and consequently thô berm side was in the shadow of 
the rocky bank. As soon as the boats became aware of each other's 
présence signais were interchanged, the fleets agreeing that they 
would keep to the right and pass port to port. There was a current of 
about a mile an bour running toward the east. The World had the 
current with her. The Wright was going west against the current. 
When it is realized that the steamers with their consorts made two 
boats each nearly 200 feet in length and nearly 18 feet wide, and that 
thèse boats were attempting to pass in a curving channel less than 60 
feet wide, it will be seen what a slight déviation by either would 
cause disaster. If each hugged its respective side as closely as possi- 
ble, there would be only about 15 feet of clear water between them. 
It will also be seen how impossible accuracy is in such circumstances, 
and how easily witnesses may be mistaken when the question tums 
upon the variation of a few feet, and when darkness and excitement 
combine to make clear and cool observation impossible. If this con- 
troversy were tried by a jury a disagreement would be very likely to 
resuit. There is absent from the case any controlling circumstance 
to aid the court in reaching a conclusion. Each counsel contends 
that his boat was on the proper side of the canal, that the other boat 
was on the wrong side, and that the theory of his adversary as to the 
position of the boats and the cause of the collision is impossible and 



1004 84 FEDERAL EEPORTBR. 

absurd. The testimony is contradictory and wholly îrreconcilable, 
and yet, on a bright night, with no abnormal conditions existing, the 
Parrell was sunk in a canal where hundreds of just such boats were 
continually passing in safety. Some one was to blâme for tbis, and 
the court, with no certain guide to the truth, is compelled to find who 
it was. As one of the witnesses expresses it : "There was absolutely 
no reason for this collision if the boats had attended to their business." 
The World insists that the collision occurred on the berm side of the 
canal, the Wright that it occurred on the towpath side. The theory 
of the former is that the World and Farrell were well over towards 
the rocks, and that when 50 feet away the Spiegel took a sheer and 
struck the Farrell as described. The theory of the latter is that the 
World and Parrell, after signaling for the berm side, came down on 
the towpath side and continued there until the collision. There are 
difficulties in maintaining either theory, but after reading the testi- 
mony, and some of the more important portions several times, the 
court is constrained to accept the theory advanced by the World as the 
more plausible, and the one sustained by the prépondérance of testi- 
mony. The reasons for this conclusion are briefly as f ollows : 

First. The weight of testimony is to the effect that the World and 
Farrell were on the berm side of the canal. There were only two men 
on the Wright and Spiegel who were in a position to judge of the 
course of the boats prior to the moment of collision, and one of thèse, 
Jewell, says that after the boats came in sight "the Parrell's steers- 
man appeared to be keeping his boat where it belonged on the berm 
bank." On the other hand at least five witnesses, who were in a posi- 
tion to see, testify that the Farrell and World were on the proper 
side of the canal. 

Second. The World was in th^ hands of a compétent crew. No 
charge of incompetency, based on facts, can be brought against any of 
them. The wheelsman was a man of expérience. Before entering 
the bend be had checked down and given the proper signal to keep to 
the right. The channel on the berm side was much better than on the 
towpath side. Every motive of prudence and convenience prompted 
him to what he had signaled he would do. That in such circumstances 
a careful pilot should hug the wrong side of the canal seems inexplica- 
ble. Not only was it safer, but it was more convenient, to do the 
right tbing. 

Third. The wheelsman who was alone in charge of the Wright was 
a man who had had very little previous expérience with sleam canal 
boats. On the same evening he had had a similar enoounter with an- 
other east-bound fleet, barely escaping collision, and raking the 
Mississauga and her consorts during their entire leng-th. If his own 
testimony is to be accepted, he was certainly négligent, for, seeing the 
World and Farrell coming down on the towpath side, he kept on at 
the same rate of speed, and did not reverse until a collision was in- 
évitable. His history, his testimony and his actions on the night in 
question, ail indicate that he would be more likely to make a mistake 
in navigation than the wheelsman of the World, who was acting under 
the immédiate eye of his captain. The captaiu of the Wright had 
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retired for the night. In any view of the matter the Wright should 
hâve been reversed much sooner than she was. 

Fourth. The character of the blow on the Farrell's port bow, about 
three feet from the stem, and the breaking of the port coupling, tend 
to corroborate the theory of the World that the Spiegel sheered over 
and struck the Farrell. If the wound on the starboard side was made, 
as the counsel for the World contends, by reason of the Farrell having 
been driven by the force of the impact against the rocks on the berm 
bank, it is almost conclusive évidence of the négligence of the Wright. 
There is, however, too much doubt on the subject to warrant a flnding 
to this effect. Although the witnesses speak of the Spiegel's action as 
a "sheer," it should be remembered that a déviation of 10 or 15 feet was 
sufQcient to cause the accident. A slight error in judgment- on the 
part of the pilot of a craft nearly 200 feet in length might produce this 
déviation, which could hardly be called a "sheer," in the ordinary ac- 
ceptation of that term. 

The court has thus indicated the principal reasons which hâve led 
to the conclusion that the Wright was responsible for the accident 
Other minor reasons might be stated but it is not necessary. This is 
not a case where both boats can be held liable. The question tums 
solely upon the location of the boats. If the World were where the 
weight of testimony places her — on the berm side — she was guilty of 
no fault contributing to the accident. On the other hand, if she were 
on the towpath side, where the Wright's wheelsman places her, she 
certainly would be primarily responsible for the collision. Upon this 
proof the court cannot place the boats in a position where both were 
négligent. The two théories are diametrically opposed. The court 
may accept either, but not both. There is no middle ground. 

The libel against the Spiegel and Farrell is dismissed without costs. 
The libel against the New York World is dismissed. As the subject 
of costs has not been discussed, the question whether the World 
should recover costs, and if so from whom, may be reserved until the 
settlement of the decree. The libelant is entitled to a decree against 
the Wright, with costs, and a référence to compute the amount due. 



THE SYRACUSE. 

THE GRACE DANFORTH. 

(District Court, N. D. New York. February 12, 1898.) 

l. Collision— TuQ Moored in Harbor. 

It Is not négligence for a tug to lie at the dock near the foot of Commercial 
Street In BufEalo harbor; for, though the place Is not a safe one, It is not 
more dangerous than other docks in the same harbor. 

3. Same — Propbi.ler Enterino Buffalo Harbor— Excessive Spebd. 

It Is négligent navigation for a large, graln-laden propeller to enter Buf- 
falo harbor, with the assistance of a single tug, at the unusual and danger- 
ous speed of five or six miles an hour, especiaUy when a strong gale U 
blowing, and a rapid current setting up the river. 
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8. Same— ToQ IN Harbob. 

A tug undertaking to assist vessels Into a narrow and dangerous harbor, 
like tliat at Buffalo, is bound to know the channel, the current, and wliether, 
in the existing state of wind and water, it is safe to attempt to enter witliout 
f urther assistance. 

4. Same. 

A tug assisting a steamer Into a harbor Is In fault for collision of tho 
steamer witb a vessel at a dock, where slie permits the steamer to rim past 
her, In tiie course of a slieer, so tliat the pull on the towllne tends to throw 
her over so as to make it necessary to cast it oft. 

Libel by the Niagara Paper Company, owner of the steam tug Elk, 
to recover damages to said tug occasioned by a collision with the pro- 
peller Syracuse while the latter was being assisted, and partly towed, 
into the harbor of Buffalo by the steam tug Grâce Danforth. 

Clmton & Clark and George Clinton, for libelant. 
George S. Potter and Harvey D. Goulder, for the Grâce Danforth. 
Josiah Cook, McMillan, Pooley, Depew & Spratt, and Maurice C. 
Spratt, for the Syracuse. 

COXE, District Judge. At about 9 o'clock on the morning of No- 
vember 26, 1895, the steam tug Elk was lying moored to the dock at 
the foot of Commercial street in the harbor of Buffalo. The Elk is a 
large tug, 96 feet long and 17| feet beam, having low-pressure engines 
and a detached condenser pump. She was left in charge of her fire- 
man and deckhand, a young man about 17 years of âge. Her master 
and her engineer were at the time on shore, attending to business con- 
nected with the tug. A severe gale was blowing from the southwest. 
The maximum velocity of the wind that day was 68 miles an hour, 
which is an unprecedented record for a November gale. At the time 
of the collision the velocity of the wind was about 40 nùles per hour. 
The effect of this gale was to blow the water from the lake into the 
harbor, and it is undisputed that the water was unusually high, and 
that a strong current — about 3^ miles per hour — was setting up the 
river, which at the point in question, opposite Commercial Slip, is 290 
feet wide. While the Elk was lying moored in the manner described 
the Syracuse entered the harbor. The Syracuse is a large, powerful 
propeller, 280 feet long and about 38 feet beam. She had come from 
Chicago with a cargo of grain and flour. The Syracuse whistled for 
a tug, and the Grâce Danforth responded. When opposite the 
old Bufifalo light the tug took her Une — about 35 feet in length — for 
the purpose of assisting her to the dock of the Western Transit Com- 
pany, some distance up the river. The Danforth is a large and power- 
ful tug, her dimensions being sutostantially the same as the Elk. When 
the Syracuse was passing the Watson Elevator she took a sudden 
sheer to port, and struck the Elk on her starboard quarter with a tre- 
mendous force, crushing the tug and breaking down the dock at which 
she was moored. The Danforth in the meantime had lost control of 
the propeller, and, when in danger of being rolled over, threw off the 
line. The following diagram, prepared by the court from the testi- 
mony, may, without prêteuse to perfeet accuracy, serve to illustrate 
the situation and render f urther description unnecessary: 
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The libelant insists that the collision was due prîmarily to the fault 
of the Syracuse in proceeding at a dangerous rate of speed, and, per- 
haps, to the fault of the Danforth in failing to give proper signais to 
back, and in letting go the propeller's line at the time when help was 
most needed. The Danforth contends that the négligence of the Syra- 
cuse was the sole cause of the accident, and the Syracuse contends 
that it was due to the fault of the Danforth in not taking proper care 
of the propeller, and to the fault of the Elk in lying at a dangerous 
place, and in not moving away when the Syracuse commenced to sheer. 

The Elk, 

The proposition that it was négligent for the Elk to lie at the dock 
near the foot of Commercial street cannot be maintained. It was a 
dangerous place, no doubt, but so is every other dock within the 
limits of Buflfalo harbor. That the harbor, with its narrow, shallow, 
crowded water ways, is entirely inade.quate to accommodate the im- 
mense commerce of the lakes is lamentably true, but the court would 
hardly be justifled in holding a vessel négligent the moment she makes 
fast to a Buffalo dock. Although the court can take judicial notice 
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of previous disasters ail along the Une, the testîmony fails to show a 
collision at tlie précise point in question. Now tliat the hiatus is 
fiUed, it is safe to présume that the chain of accidents is complète 
from the Ohio Basin to the harbor light. The point where the Elk lay 
was well within the harbor, at the widest part of the river. There are 
coal docks, elevators, and freight sheds ail along the northerly side of 
the river. In the transactions of commerce it is necessary for boats 
of ail kinds, from the stately steel propeller to the humble canal boat, 
to moor at thèse docks. It appears from the testimony that on the 
morning in question the docks ail along the river were occupied. Ves- 
sels with no motive power of their own ; baises, schooners and scows, 
must lie there, and, as they are entirely helpless to protect themselves 
against the blows of moving vessels, they must, invariably, be con- 
demned if the contention of the Syracuse is to be maintained. The 
Elk is almost the exact size of a canal boat A canal boat could hâve 
done nothing had she been in the place of the Elk at the time of the col- 
lision. She would hâve been compelled to do what the Elk did — ^re- 
main where she was. And yet a décision against the Elk would in- 
clude a canal boat as well, should the next victim happen to assume 
that shape. The proposition is untenable. The Michigan, 52 Fed. 
501; The Homet, [1892] Prob. Div. 361; The Mcholson, 28 Fed. 889- 
892. 

It certainly was imprudent to leave the Elk, and especially so on 
such an inclement morning, in the sole charge of an inexperienced 
deckhand. If it were shown that this neglect in any way contributed 
to the injury the court would hâve no hésitation in finding the Elk 
guilty of négligence. The proof is, however, overwhelming to the 
effect that when the collision seemed probable there was not time to 
move the -Elk into a position of safety. The péril was immédiate, 
the time was counted not by minutes but by seconds. The Svra- 
cuse was only about 200 feet away when the sheer commenced. The 
theory that three men in the excitement of the moment could hâve 
thrown off the Unes of the tug and started her pump and engine is too 
problematical to consider. If they could hâve done so it is by no 
means clear that they would hâve bettered the situation. In the cir- 
cumstances which surrounded her it was not négligent for the Elk 
to maintain her position. 

The Syracuse. 

That the propeller proceeded up the river at an unusual rate of speed 
is proved beyond question. No one dénies this. It is conceded in 
the brief of counsel for the Syracuse. But they insist that this was 
inévitable because it was necessary for the propeller to go faster than 
the current in order to maintain steerageway. The current was run- 
ning up the river at the rate of 3 J miles an hour. The conditions on 
the morning of the accident were phénoménal if not unprecedented. A 
strong gale was blowing from the lake, a rapid current was setting up 
the river. The slips between the elevators acted as funnels through 
which the wind rushed with addltional fury. One of thèse, at the 
Watson Elevator, is appropriately named "Hurricane Slip." In short. 
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the air and the water were full of eddies and cross cnrrente which made 
navigation unusually difScult. The aitry into the harbor of a large 
steamer was, therefore, a most difficult and dangerous opération and 
reqnired the utmost skill and care. That the Syracuse was managed 
in a careless and imprudent manner is attested by a large prépondér- 
ance of proof, and by the almost unanimous verdict of the disinter- 
ested witnesses who saw the steamer's course up the river. Ordina- 
rily the speed of vessels entering the harbor is from 1 to 3 miles an 
hour. The Syracuse was going at the rate of 5 or 6 miles an hour, and 
faster than several of the witnesses had ever seen a vessel enter before. 
The master seems to hâve been oblivious to the strength and character 
of the current, and to hâve made his calculations accordingly. The 
Syracuse behaved badly ail the way up the creek. She sheered on one 
or two occasions before the final sheer, and did not seem well in hand. 
Whether it was wise under the unusual conditions existing that mom- 
ing to keep steerageway on her is a serious question. It would seem, 
however, after balancing ail the probabilities, that there was less dan- 
ger in coming in with the current, leaving the steering and manage- 
ment of the steamer principally to the tug. Certainly had she em- 
ployed two tugs she would hâve reduced the chances of accident to 
the minimum. 

It is not necessary to discuss the évidence in détail. It establishes 
beyond cavil that the Syracuse came up the harbor at an unusual and 
dangerous rate of speed, and maintaiued it untU it was too late to 
prevent the (follision. Practically aU of the witnesses on the docks 
and other vessels who saw the Syracuse pass were astonished at her 
reckless course, anticipated disaster, and hastened to points of vantage 
from which to view the collision which seemed almost certain to oc- 
cur somewhere in the vicinity of the Elk. For this fault, which was 
the primary cause of the accident, the Syracuse must be held liable. 

The Danforth. 

The Danforth, strictly speaking, was not towing the propeller. 
She was acting more as a rudder to assist the propeller into the har- 
bor, the latter fumishing her own motive power. The tug was nei- 
ther an insurer nor a common carrier, and the highest possible degree 
of skiU was not required of her. On the other hand, she was bound to 
exercise reasouable skill and care, and their absence constitutes gross 
fault. The law requires that she should know the périls of the harbor, 
and the best way to guard against them. She was bound to know the 
channel, the current, and whether in the existing state of the wind and 
water it was safe to make the attempt to enter the harbor without 
further assistance. The Margaret, 94 U. S. 494; The Nicholson, 28 
Fed. 889, 893, 894. The proposition seems to be undisputed that a 
tug cannot désert her tow at the suprême moment of péril unless she 
can excuse her action by the most urgent and imperative reasons. The 
masters of the propeller and tug were both required to know the har- 
bor, but the latter was required to hâve a more minute and accurate 
knowledge than the former. Certainly on the moming in question he 
knew the exact situation, for he had left the harbor only about an 
84r.-64 
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hour and a half before. He knew, or should hâve Knbwn, of thè 
unusual current, the high water, and of the eddies and cross currents 
caused by the wind and water rushing through the slips. He knew, 
generally at least, what vessels were in the harbor, and where they 
were moored. If he were unable to bring in the Syracuse safely, he 
should not hâve attempted it. If she were at fault for not employing 
two tugs, the Danforth was at fault also for attempting so dangerous 
a task alone. Although it would hâve shown a commendable pru- 
dence to hâve procured another tug, the court is not prepared to say 
that the failure to do so was négligence. The journey could hâve 
been made with one tug had ordinary prudence been observed. Of 
course the Danforth was going at the same rate of speed as the Syra- 
cuse, and was as responsible as the propeller for this recklessness if 
she directed or acquiesced in it. She insists that she repeatedly pro- 
tested by signaling the propeller to check down and back, but this the 
propeller dénies, and thus a question of fact is presented which is an 
exceedingly difflcult one to détermine. Assuming that the tug pro- 
tested against the steamer's reckless speed, no criticism can be made 
<jf her course until the propeller commenced the fatal sheer. It is ad- 
mitted on both sides that she took a position at right angles to the 
propeller, and pulled to starboard with ail the power at her com- 
mand. At the time the Une was thrown off, the tug was careened over 
to port so that the water was over her port rail, had run through the 
hatches and into the iirehold, and wet the coal on that side of the 
tug so that it could not be used. She was, in short, in imminent danger 
of capsizing. The court is inclined to the opinion that the tug had 
reached the climax of her usefulness. She could not overcome the 
sheer in the position in which she then was. She might hâve pulled a 
few seconds longer, but, whether roUed over or not, her capacity to 
help was about exhausted. After the propeller had run past her the 
tu^s ability to pull the propeller's bow to starboard was greatly re- 
duced. The fault of the tug was not so much in throwing off the 
line as in permltting herself to get into a position where such a course 
was necessary, where she might be "tripped up" and thus rendered 
useless. With a steamer going at the rate of flve or six miles an hour 
it seems plain, if permitted to outrun a tug attached to her bow by a 
short line, that the tug and not the steamer must give way, especially 
when the size of the two beats is as unequal as in the case at bar. 
The situation in this regard was similar to that condemned by this 
court in the case of The Alpha, 27 Fed. 759, where the court said: 

"When within a few hundred feet of the slip [Commercial SUp] the tug in 
her efforts to bring the barge safely around the curve, put her helm hard 
a-port, thus headlng for the south side of the river. In this position the barge 
passed tlie tug, and, in seaman's parlance, 'tripped her up.' ïhey were pro- 
ceeding against the current at the rate of about four miles an hour, their courses 
forming an angle of about 45 degrees. A tremendous leverage was thus 
brought upon the hawser, which roUed the tug up almost upon her beam's end. 
No ordinary line could resist such a strain, It brolje about a minute after the 
helm was put hard a-port. There can be no doubt that it was bad seamanship 
for the Alpha, with so short a line, and so heavy and iinwieldy a tow, to permit 
herself to get into such a dUemma, Thîs was négligence, and to it the col- 
lision is aione attributable." 
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It îs seldom that two cases are so nearly parallel upon the facts. 
If the Danforth had been capsized, and her owners had libeled the 
Syracuse for the damages sustained, is it not plain that the court would 
hâve been compelled to say that her own fault was responsible, in part 
at least, for the disaster? The conclusion cannot be avpided that, 
had the Danforth kept in a position where she could hare continued 
to pull, the injury to the Elk might possibly hâve been avoided, and at 
ail events would hâve been much less severe. The libelant is entitled 
to a decree against the Syracuse and the Danforth, with costs, and 
a référence to compute the damages. 



THE LE LION. 

THE ATLAS. 

PHINNEY V. THE LE LION. 

DUMONT V. THE ATLAS. 

(District Court, B. D. Çennsylvania. February 11, 1898.) 

Nos. 77 and 80. 

1. CoLMsioN— Baroe Anchored in Channel. 

A barge may properly aachor for the night near the mlddle of the channel 
of Delaware Bay, inside the capes, where It is four or five miles wide. 
S. Samb — Steamer with Anchored Barge. 

An anchored barge, which was run into by a steamer shortly after Act 
Feb. 19, 189Ô, prescrlbing one anchor light instead of two, will not be held 
In fault for having two lights, when the steamer saw only one, and there- 
fore could not hâve been misled by the other. 
8. Samb— Burdbn of Proof. 

The rule that a vessel, elearly shown to be guilty of fault adéquate of Itself 
eo account for the collision, has the burden of dearly proving contributory 
fault by the other, is peculiarly applicable where the other was at anchor, 
slnce there is a presumptlon in favor of an anchored vessel, and a presump- 
tlon of fault on the part of a vessel running into her. 

This was a libel against the master of the barge Atlas against the 
steamship Le Lion, and a cross libel by the master of the latter, to 
recover damages growing out of a collision. 

Horace L. Cheyney and John T. Lewis, for the Atlas. 
H. E. Edmunds, for the Le Lion. 

BUTLER, District Judge. About 8 o'clock of March 24, 1895, the 
barge, in tow of the tug Shawmut, on her way from Boston to Phila- 
delphia, anchored in the Delaware Bay, inside the capes, near the 
center of the channel, — which is upwards of four miles wide at this 
point. She put up the usual white light forward, and left her stern 
light, which had been up previously, burning. The tug anchored the 
fourth of a mile further up. A proper anchor watch was set upon the 
barge, and she remained in this situation, her stem swinging up 
stream, with the incoming tide, until near midnight. At that time the 
steamship, which was also coming up to Philadelphia, ran into her. 
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For the injury thus inflicted the barge libeled the steamship, and the 
latter subsequently libeled the barge for injury sustained by herself. 

Is the steamship responsible for the collision? TJnless the barge 
was guilty of fault which tended to it, this question must be answered 
affirmatively. She was near midway of the channel, as stated, which 
is from four to âve miles wide, where vessels customarily anchor, 
and very near where the steamship anchored soon after. Her posi- 
tion was not therefore improper. In such a water way, vessels are 
not required to anchor near the sides. The Redruth, 67 Fed. 362; 
Id. [26 0. C. A. 338], 81 Fed. 227; The Indiana, Abb. Adm. 330 
[Fed. Cas. No. 7,020]; The Continental, 3 Woods, 32 pFed. Cas. No. 
3,460]; The Oscar Townsend, 17 Fed. 93; The S. Shaw, 6 Fed. 93; 
The J. W. Everman, 2 Hughes, 17 [Fed, Cas. No. 7,591]; The Lady 
Franklin, 2 Low. 220 [Fed. Cas. No. 7,984]. She had a good anchor 
light," which was seen from the steamship when a quarter of a mile 
away, and could and should, I think, bave been seen earlier. The pilot 
of the steamship says it was a "good bright light" and that he saw it the 
distance stated. She had, as before remarked, the usual anchor watch 
set, which appears to bave been vigilant in discharging its duties. She 
did not Sound a fog horn, as it is said shè should, but the circumstances 
did not require it. Other vessels in the vicinity, including the steamship, 
did not Sound fog homs, and the pilot of the steamship says it was not 
necessary, as he could see a light 400 yards or more away. It is now 
urged, however, that the barge had two lights up, while the Act Feb. 
19, 1895, then in force, requires one, and excludes ail others. Prior to 
March 1, 1895, when this act went into force, two lights were required, 
and as the collision occurred only three weeks later, it was still common 
to hâve both up, as the testimony indicates, in ignorance, doubtless, of 
the law. The exhibition of the second light was a fault. The steamship's 
complaint of it, however, comes with a very bad grâce in view of the 
statement in her answer and cross libel, that she did not, and could not, 
see it, — in fact that the barge had but one light up, while it was her 
duty to hâve two, and that she, the steamship, was in conséquence mis- 
led; and especially in view of her testimony, that the second light was 
hoisted after the collision occurred, as her crew saw. Her case was 
tried on the issue raised by this statement. It was not until the 
testimony had been taken, and the case presented for final hearing, 
that the steamship discovered the fact that Act Feb. 1895, had gone 
into opération before the collision. Then she changed her complaint, 
which up to that time, as before stated, had been, that the barge 
exhibited but one light while she should hâve shown two. The 
change does not improve her position. The barge's fault had no in- 
fluence whatever in producing the collision, — could not possibly bave, 
as the évidence demonstrated. The steamship did not see the second 
light; she not only says so, over and over, but calls numerous wit- 
nesses to prove it. Her movements were not therefore affected by its 
existence; and the neglect to take it down, when the vessel anchored,, 
as she should hâve done to comply with the statute, is unimportant. 

Having found the barge to be faultless, as respects the collision, it 
foUows that the steamship must be held responsible for not keeping 
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off. This would be so eyen if the eyidence failed to disclose the par- 
ticular fault that caused tlie disaster. The évidence does, liowever, 
disclose it. Passing by the question whether a single man on duty as 
loolcout was suflBcient under existing circumstances, as she states 
them (and it may be remarked that in the light of The Oregon, 158 
U. S. 186 [15 Sup. et. 804], and the cases there cited, I thinli he was 
not), the évidence shows that while the light should hâve been seen 
earlier than it was (as is demonstrated by the fact that the light on 
the tug, a quarter of a mile further up was seen at the same time, as 
the steamship pilot testities) it was nevertheless seen in ample time to 
enable the steamship to keep off. Her fault consisted in going so 
near the barge as she did, with the light in view, before changing her 
course and then changing it in the wrong direction. \\Tien she ârst 
saw the barge her course was to the starboard of that vessel. There 
is no room for doubt of this. Her lookout so testifies and so signaled; 
and he is corroborated by two other members of the crew who heard 
and understood the signais. Her change of course to port seems to 
bave been a blunder resulting from misunderstanding of signais or 
orders. Without any change she would probably hâve passed safely, 
— with very little change to starboard, she certainly would. Why 
should she therefore désire to run aeross, and go up the other side? 
The pilot, apparently in excuse for turning portward, says he thought 
the barge was off a little to starboard. Of course she was not, as the 
collision itself demonstrates. If she had been, no collision could 
possibly hâve occurred ; the turn to port would bave taken the steam- 
ship directly away from the barge. The pilot, apparently in further 
excuse of himself , says he did not give the order ; that the mate gave 
it, This offtcer was not examined; possibly his présence could not 
be procured. His explanation might be interesting. The following 
language taken from The Oregon, supra, is as applicable hère as it is 
there: 

"Where one vessel, clearly shown to hâve been gullty of fault, adéquate In Itself 
to account for the collision, aeeks to Impugn the management of the other vessel, 
there îs a presumption in favor of the latter, which can only be rebutted by 
clear proof of a eontributory fault. This principle is peeuliarly applicable to 
the case of a vessel at anchor, since there Is not only a presumption In her 
favor from the fact of her being at anchor, but a presumption of fault on the 
part of the other vessel, whlch shifts the burden of proof upon the latter." 

The barge's libel must be sustained and the steamship's be dismissed, 
in each case with costs. 
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MEMORANDUM DECISIONS. 



ALLEN et al. v. CHAPPELL et al. (Circuit Ctourt of Appeals, Eighth Cir- 
cuit. January 10, 1808.) No. 994. Appeal from the Circuit Court of the United 
States for the District of Colorado. T. A. Green, for appellants. Hedley V. 
Cooke, for appellees. Dismissed, with costs, on motion o£ appellees, pursuant 
to the twenty-third rule, for failure to prlnt record. 



AMERICAN STRAW-BOARD CO. v. INDIANAPOLIS WATER CO. (Cir- 
cuit Court of Appeals, Seventh Circuit. May 11, 1894.) No. 152. Appeal from 
the Circuit Court of the United States for the District of Indlana. Edwiu 
Wallier, John W. Kern, and Arthur J. Eddy, for appellant. A. 0. Harris, J. 
L. High, Edw. Daniels, and Albert Baker, for appeliee. Dismissed, on motion 
of appellant. See 53 Fed. 970; 5T Fed. 1000; 65 Fed. 534; 75 Fed, 972; 26 
0. O. A. 470, 81 Fed. 423. 



BATES V. KEITH. (Circuit Court of Appeals, First Circuit. February 18, 
1898.) No. 231. Appeal from the Circuit Court of the United States for the 
District of Massachusetts. James E. Maynadier, for appellant. William Quin- 
by, for appeliee. Before COLT, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

FER CURIAM. Upon a caref ul examlnatlon of thls case wè are satisfled with 
the conclusions reached by the circuit court (82 Fed. 100), and afflrm the decree. 
The decree of the circuit court Is afflnned, with the costs of this court for the ap- 
peliee. 



BLAKH V. FINE MOUNTAIN IRON & COAL CO. SOUTHERN LAND 
IMP. CO. V. MERRIWETHER. BLAKE v. SAME. (Circuit Court of Ap- 
peals, Slxth Circuit. May 4, 1897.) Nos. 379, 380, and 390. Appeals from the 
Ch:cuit Court of the United States for the District of Kentucky. Thomas W. 
BulUtt, for appellant John D. Blake. No opinion. Upon a pétition for modiflca- 
tlon in accordance with the réservation contained In the decrees entered in thèse 
cases on June 22, 1896, grantlng leave to apply for the modification suggested by 
the opinion of the court (Blake v. Coal Co.. 43 U. S. App. 490, 549, 22 C. C. A. 
430, and 76 Fed. 624), the decree of the circuit court was modifled, by striking 
out therefrom so much thereof as commands Blake to remove his mortgage for 
$17,290 on certain Minneapolis property to the Metropolitan Trust Company, 
dated on August 29, 1892, and by inserting therein a direction that, In the refor- 
mation of the deed of trust t» the Germania Trust Company, therein decreed, the 
deed should contain a déclaration that the imposition of the mortgage above de- 
scribed was unauthorized, and that in any settlement of its accounts with Blake 
the amount of said mortgage should be charged against Blake by the trustée, 
unless Blake should meantime pay and remove the same before said settlement, 
wlthout préjudice to the right of the parties to take such steps to seeure further 
relief in this behalf to whieh they may be entitled ; in other respects, said decree 
should be afflrmed. 
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BOWBN V. DENTON et al. 
(Circuit Court of Appeals, Fifth Circuit January 25, 1898.) 

No. 615. 

FoLLOwiNG Statk Décisions. 

In Error to the Circuit Court of the United States for the Northern District of 
Texas. 

Jolin L. Henry and De Edward Gréer, for plaintiffi In error. 
Eugène Williams, for défendants in error. 

Before PAKDEB and McCORMICK, Circuit Judges, and NHWMAN, District 
Judge. 

PBR OURIAM. The rulings attacljed by the assignment of errors in this case 
seem to be in accordance with the décisions of the appellate courts of the state 
of Texas. See Robb v. Henry, 40 S. W. 1047; Bowen v. Kirkiand (not yet 
offlcially reported) 44 S. W. 189. As the décisions of the highest courts of a 
State on the scope and efCect of the state statutes of limitation controlling the pos- 
session and title of real estate are rules of property, we are disposed to follow, 
and not lead, in the décisions of new questions arising under the statutes of lim- 
itation of the state of Texas; and, as the judgment below seems to do substantial 
justice, the same is affirmed. 



BBATT'ON V. PEOPLE'S BUILDING & LOAN ASS'N. (Circuit Court of Ap- 
peals, Fifth Circuit. January 25, 1898.) No. 624. Appeal from the Circuit 
Court of the United States for the Northern District of Texas. James M. Robert- 
son, for appellant. Drew Print, for appellee. Before PARDEE and McCOR- 
MICK, Circuit Judges, and NEWMAN, District Judge. 

PER CURIAil. The questions presented on this appeal hâve been ruled ad- 
versely to the appellant in this court and in the suprême court of the United 
States. Association v. Logan, 30 U. S. App. 163, 14 0. C. A. 133, and 66 Fed. 
S27; Association v. Priée (decided in the suprême court of the United States 
Jan. 10, 1898; not yet offlcially reported) 18 Sup. Ct 251. The decree appealed 
from is affirmed. 



CITY OF BURRTON, KAN., v. ^iîTNA LIFE INS. CD. (Circuit Court of 
Appeals, Eightli Circuit. December 13, 1897.) No. 918. In Error to the Cir- 
cuit Court of the United States for the District of Kansas. Samuel R. Peters 
and John C. Nscholson, for plalntiff in error. W. H. Rossington, Charles Blood 
Smith, and E. J. Dallas, for défendant in error. Dismissed, with costs, pursuant 
to the stipulation of the parties. See 75 Fed. 962. 



CITY OF COLUMBUS v. DENNISON. (Circuit Court of Appeals, Fifth 
Circuit. January 17, 1898.) No. 450. In Error to the Circuit Court of the 
United States for the Northern District of Mississippi. Dismissed, for failure 
to print record. See 62 Fed. 775; 16 C. C. A. 125, 69 Fed. 58. 



CITY OF DBNVBR v. BARBER ASPHALT PAVING CO. (Circuit Court 
of Appeals, Eighth Circuit.) No. 902. In Error to the Circuit Court of the 
United States for the District of Colorado. Application to the suprême court 
for a writ of certiorarl. See 83 î"ed. 1020. 
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CLiTMER et al. v. BOWEN. (Circuit Cîourt of Appeals, Flfth Circuit. Tan- 
uary 25, 189&) No. €0.4. In Brror to the Circuit Court of the United States 
for the Northern District of Texas. This was an action by R. D. Bowen agalnst 
J. M. Clymer and othera to try the title and recover the possession of certain 
lands descrlbed In the pleading. At the flrst trial the court instructed the jury 
to render a verdict for the défendants, but on a wrlt of error the judgment en- 
tered was heretofore reversed by this court (24 C. C. A. 446, 79 Fed. 53), and 
the case was remanded, with instructions to grant a new trial. On the second 
trial there was a verdict and judgment for plaintifCs, and the défendants sued 
eut a wrlt of error. J. G. Matthews, for plaintifCs in error. De Edward Gréer 
and John L. Henry, for défendant in error. Before PABDBE and McCOR- 
MICK, Circuit Judges, and NEWMAN, District Judge. 

PER CURIAM. This Is the second wrlt of error In this case, and présents no 
questions not consldered in the flrst wrlt. On the last trial In the circuit court 
the case seems to hâve been submitted on substantially the same évidence as 
on the flrst trial, and the rulings of the trial judge on the questions presented and 
now assigned as erroneous were In conformity with the views expressed by this 
court on the flrst wrlt. Bowen v. Clymer, 24 C. C. A. 446, 79 Fed. 53. The 
équitable défense presented on the flrst trial was somewhat accented on the last; 
but no question is raised thereby which we can now consider. As we find no 
Bufflclent reason to change our vlews as to the law applicable, the judgment of 
the circuit court must be afflrmed, and It Is so ordered. 



COCKRILL T. UNITED STATES NAT. BANK. (Circuit Court of Appeals, 
Blghth Circuit. November 23, 1897.) No. 984. In Brror to the Circuit Court 
of the United States for the Eastern District of Arkansas. Removed to the su- 
prême court on writ of error. See 82 Fed. 1000. 



DARRAGH v. H. WBTTBB MFG. OO. (Circuit Court of Appeals, Elghth 
Circuit. November 10, 1897.) No. 766. Appeal from the Circuit Court of 
the United States for the Eastern District of Arkansas. Removed to suprême 
court on appeal. See 23 C. O. A. 609, 78 Fed. 7. 



Ex parte DAWSON. (Circuit Court of Appeals, Elghth Circuit.) No. ©08. 
Appeal from the District Court of the United States for the Western District of 
Arkansas, Application to suprême court for a wrlt of certiorari. See 83 Fed. 
306. 



DE LA VERGNB RBFRIGERATING MACH. CO. T. GBRMAN SAVINGS 
INST. et al, (Circuit Court of Appeals, Eighth Circuit. January 31, 1898.) 
No. 974. In Error to the Circuit Court of the United States for the Eastern Dis- 
trict of Missouri. Charles H. Aldrlch and Frederick W. Lehmann (W. F. Boyle 
and H, S. Prlest, on the brief), for plaintifif in error. B. Schnurmacher (Léo 
Bassieur, on the brief), for défendants in error. Before SANBORN and 
THAYER, Circuit Judges. 

PER CURIAM. The Judges are divided in opinion upon the question whether 
or not the contract which is the basis of this acUon was ultra vires the De La 
Vergue Refrigeratlng Machine Company, and are of opinion that the other ques- 
tions presented should be determlned In favor of the défendants in error. The 
judgment below la tberefore afflrmed by a divided court See 17 C. O. ▲. 84, 
70 Fed. 140. 
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FARMBRS' LOAN & TRUST CO. T. CHICAGO & N. P. R. CO. Appeal 
ot DABNEIjL. (Circuit Court of AppealB, Seventh Circuit January 6, 1897.) 
No. 282. Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. WiUlam Burry and Clark Varnum, for appellant. George 
P. Miller and F. H. Wichet, for appellee. Dismissed by consent See 61 Fed. 643; 
68 Fed. 412; 19 C. C. A. 477, 73 Fed. 314. 



FLANDRAU et al. y. MASSACHUSETTS LOAN & TRUST OO. (Clr- 
Court of Appeals, Seventh Circuit January 5, 1897.) No. 309. Appeal from 
the Circuit Court of the United States for the Western District of Wlsconsln. 
F. W. Outcheon, for appellant Dismissed on stipulation. 



GORHAM MFG. CO. r. WATSON & NEWELL CO. (Circuit Court of Ap- 
peals, First Circuit October 14, 1896.) No. 188. Appeal from the Circuit Court 
of the United States for the District of Massachusetts. William A. Jenner, for 
appellant Charles E. Mltchell, for appellee. Dismissed, pursuant to the flfth 
«ection of tbe twenty-second rule, for failure to argue. See 74 Fed. 418. 



GREENE V. SOCIETE ANONYME DES MATERIBVBS OOLORANTBl 
ET PRODUITS OHEMEQUES DE ST. DENIS. (Circuit Court of Appeals, 
First Circuit. January 27, 1898.) No. 221. Appeal from the Circuit Court 
of the United States for the District of Rbode Island. For opinion of circuit 
court, see 81 Fed. 64. Richard B. Comstock, Rathbone Gardner, H. G. HuU, 
«nd B. N. Ijapham, Jr., for appellant. Edmund Wetmore, W. A. Jenner, W. H. 
Thurston, and L. E. Sexton, for appellee. Before PUTNAM, Circuit Judge, and 
ALDRICH and LOWBLL, District Judges, by whom the following decree was 
«ntered: Dismissed, wlthout costs, by agreement on flle. Mandate to Issue 
forthwlth. 



HAMLIN V. CONTINENTAL TRUST CO. OF CITY OF NEW YORK. 
{Circuit Court of Appeals, Slxth Circuit July 7, 1896.) No. 430. Appeal from 
the Circuit Court of the United States for the Western Division of the Northern 
District of Ohlo. Benjamin Harrison and John H. Doyle, for appellants. Wll- 
lard Parker Butler, for appellees. No opinion. Motion by appellants to advance 
the cause, and motion by appellees to dismIss the appeal and for a writ of cer- 
tlorarl for diminution of the record, denied. See 72 Fed. 92; 24 0. a A. 271, 
78 Fed. 664. 



HEAP y. TREMONT & SUPFOLK MILLS. 

(Circuit Court of Appeals, First Circuit. January 28, 1898.) 

No. 205. 

PATBNTS— ISFRINGEMBNT — NOVBLTT AND INVENTION. 

Appeal from the Circuit Court of the United States for the District of Massa- 
chusetts. 

This vfas a suit in equity by Charles Heap against the Tremont & Suffolk Milla 
for alleged infringement of letters patent No, 377,151, issued January 31, 1888, to 
Henry Nicholas Groselin, Fils, for a machine for napplng cloth. The circuit 
court dismissed the bill on the merits (75 Fed. 406), and the complainant ai>- 
pealed. This court heretofore reversed the decree (82 Fed. 449), but subsequently 
granted a rehearing on a particular point, as indlcated in the opinion below. 
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Dlckèrson & Brown, for complainant. 

Wm. A. Madeod (Edmund Wetmore, of counsel), for respondent. 

Before PUTNAM, Cirnuit Judge, and WBBB and ALDEIOH, District Judges. 

PBR CUEIAM. Thls appeal was fully heard by the court, and on August 
21, 1897, a judgment was entered as foUows: "The decree of the circuit court Is 
reversed, wlth costs, and the case remanded to that court, with directions to 
enter a decree for an accounting, but to deny an injunctlon, on the ground that 
the patent expired after the appeal was taken." Subsequently, the appellant 
flled a pétition for a rehearing under rule 29 (21 C. O. A. cxxv., 78 Fed. cxxv.), 
on considération of which the court entered the foUowIng order: "Ordered that 
the pétition for rehearing flled by the complainant be so far allowed that the cause 
be reargued orally as to the effiect, in ail respects, of the French patent, dated 
Februàry 16, 1881, No. 141,170, including its eflfect on the varlous claims of the 
patent in suit, and on infringlng machines antedating the alleged expiration of 
sald French patent." This order, of course, vacated the judgment; but, having 
fully heard the parties In accordance therewith, we are aU of the opinion that 
the Judgment was correct. Ordered, the judgment of August 21, 1897, is re- 
newed, and a mandate in accordance therewith will issue forthwith. 



HIGHLAND AVE. & B. B. CO. v. COLUMBIAN EQUIPAIENT CO. (Cir- 
cuit Court of Appeals, Fifth Circuit.) No. 427. Questions of law certifled to 
the suprême court of the tlnited States. So,> 74 Fed. 920; 18 Sup. Ct. 240. 



HOPKINS et al. y. UNITED STATES. (Circuit Ciourt of Appeals, Eighth 
Circuit. December 27, 1897.) No. 1,002. Appeal from the Circuit Court of 
the United States for the District of Kansas. Questions certifled to the suprême 
court, on December 8, 1897, under the provisions of section 6 of the act of March 
3, 1891. Cause removed to the suprême court on writ of certlorari. See 82 Fed. 
529. 



HUNT V. ARCHIBADD et al. (Circuit Court of Appeals, First Circuit. Feb- 
ruàry 11, 1898.) No. 232. Appeal from the Circuit Court of the United States 
for the District of Massachusetts. James E. Maynadler, for appellant. George 
O. G. Coale, for appellees. Before PUTNAM, Circuit Judge, and WEBB and 
ALDETCH, District Judges. 

PEE CUEIAM. We agrée wlth the conclusions of the circuit court, for the 
reasons stated in the opinion flled in that court. The decree of the circuit court 
Is aflSrmed, wlth the costs of this court for the appellees. See 81 Fed. 385. 



INDIANAPOLIS AIE-LINE EY. CO. et al. v. CEDAE CEEEK & WEST 
OEEEK TP. (Circuit Court of Appeals, Seventh Circuit. December 9, 1890.) 
No. 369. Appeal from the Circuit Court of the United States for the District of 
Indiana. A. C. Harris, for appellant. Henry Orawford and E. C. Field, for 
appellee. Dismissed, for failure to file record. 



LAKE NAT. BANK v. WOLFEBOEOUGH SAV. BANK et al. tOircuit 
Court of Appeals, First Circuit. Aprll 15, 1896.) No. 176. Appeal from the 
Circuit Court of the United States for the District of New Hampshire. Eeuben 
E. Wall£er and Hollis E. Bailey, for appellant. Heman W. Chapin, J. S. H. 
Frinli, and John E. Poor, for appellees. No opinion. Motion challenging au- 
thority of the attorneys for the appellant to appear was denled, after argument. 
See 24 C. C A. 195, 78 Fed. 517. 
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LOSS T. MERCANTILE TRUST 00. (Circuit Court of Appeals, Seventh 
Circuit. October 23, 1896.) No. 297. Appeal from the Oirouit Court of the 
United States for the Southern District of Illinois. Milford J. Thompson and 
S. W. McCaslin, for appellant. Djsmissed, for failure to print record. 



LOWELL MFG. CO. v. WHITTALL. 
(Circuit Court of Appeals, First Circuit February 18, 1898.) 
No. 219. 
Patented Design — Inprinqembnt. 

Appeal from the Circuit Court of the United States for the District of Massa- 

Chusetts. 

Alan D. Kenyon (William Houston Kenyon, on the brief), for appellant. 
Louis W. Southgate, for appellee. 

Before COLT, Circuit Judge, and WBBB and ALDEICH, District Judges. 

PER CURIAM. An examination of this case leads us to the same conclusion 
as that reached by the court below (79 Fed. 787), and we do not feel called upon 
to add anything to the reasoning of that court in explanatlon of Its décision. The 
grounds of the décision are fuUy set out in a carefuUy drawn opinion, and sus- 
tain the resuit reached. The fact that the Lowell Company's artist or designer, 
when creating the infringing design, had before him a pattern embodying the 
complainant's patented design, and that his work resulted hi so close an imita- 
tion, is upon the most charitable view strongly suggestive of the idea that the 
purpose was to appropriate the attractive features and effect of the complain- 
ant's pattem. The decree of the circuit court Is affirmed, wlth costs of this 
court to the appellee. 



MATSONet al. t. GREEN MOUNTAIN STOCK-RANCHING CO. et al. 
(Circuit Court of Appeals, Eighth Circuit. December 15, 1897.) No. 955. 
Appeal from the Circuit Court of the United States for the District of Minnesota. 
George C. Eipley, C. B. Brennan, Fayette X. Poss, and William R. Maison, for 
appellants. George P. WUson, John R. Van Derlip, Franli B. Kellogg, Cushman 
K. Davis, and C. A. Severance, for appellees. Dismissed, wlth costs, pursuant 
to the twenty-third rule, for failure to print the record, on motion of the appellees. 



McHENRY V. ALFORD et al. (Circuit Court of Appeals, Eighth Circuit.) 
No. 139. Questions of law certitied to the suprême court of the United States. 
See 18 Sup. Ct. 242. 



MORGAN V. ROGERS, Mayor of City of Denver, et al. (Circuit Court of 
Appeals, Eighth Circuit. January 5, 1898.) No. 839. In Error to the Circuit 
Court of the United States for the District of Colorado. Removed to the su- 
prême court on writ of error. See 26 0. 0. A. 577, 79 Fed. 577. 



MUTUAL LIFE INS. CO. OF NEW YORK v. OWBN. (Circuit Court of 
Appeals, Eighth Circuit. December 7, 1897.) No. &i9. In Error to the Cir- 
cuit Court of the United States for the Western District of Missouri. James 
L. Blair, Louis C. Krauthoff, and Frank P. Blair, for plaintiff in error. John 
T. Sturgis, for défendant In error. Pursuant to stipulation of the parties, Judg- 
ment of the circuit court reversed, at costs of plalntiflC In error, and cause re- 
manded, wlth directions to set aside the Judgment and dismIss the cause, at the 
costs of the Insurance Company. 
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NOETHERN PAO. K. CO. v. BOYLH. (Circuit Court of Appeals, Seventh 
Circuit. January 12, 1897.) No. 322. In Error to the Circuit Court of the 
United States for the Western District of Wisconsin. Tliomas H. Gill, for plain- 
tiff in error. W. H. StafCoi-d and T. F. Frawley, for défendant in error. Dis- 
missed, per stipulation. 



PEOPLE ex rel. DEIMEL t. ARNOLD, United States Marshal. (Circuit 
Court of Appeals, Seventii Circuit. April 7, 1896.) No. 222. Appeal from tlie 
Circuit Court of the United States for the Northern District of Illinois. H. T. 
Gill)ert, for appellant. Moran, Kraus & Mayer, for appellee. Stipulation filed 
In this cause awaiting the détermination of No. 221 (Deimel v. Arnold, 16 C. C. 
A. 575, 69 Fed. 987). Judgment entered lu aecordance with stipulation. See 
73 Fed. 430; 23 C. 0. A. 467, 77 Fed. 802. 



TIIE PHILADELPHIA. (Circuit Court of Appeals, First Circuit. Decem- 
ber 8, 189€i.) No. 155. Appeal from the District Court of the, United States for 
the District of Massachusetts. Eugène P. Oarver and Edward B. Blodgett, for 
appellant The Philadelphla. Frédéric Dodge and Edward S. Dodge, for appeUee 
James Baker. No opinion. Afflrmed, on agreement that the same decree be 
entered as in The Philadelphla, 21 C. O. A. 501, 75 Fed. 684. 



PITTSBUEGH PLATE-GLASS CO. v. KIDD. (Circuit Court of Appeals, 
Elghth Circuit. December 13, 1897.) No. 901. In Error to the Circuit Court 
of the United States for the Eastern District of Missouri. John F. Shepley, for 
plaintiff in error. F. R. Dearing, for défendant in error. Dismlssed, with costs, 
on motion of the plaintiflC In error. 



EICE et al. v. INGALLS. (Circuit Court of Appeals, Seventh Circuit. Octo- 
ber 5, 1896.) No. 343. Appeal from the Circuit Court of the United States 
for the Northern District of Illinois. George H. Wilbur, for appellant. Kobert 
A. ChUds, for appellee. Dlsmissed, for failure to file record. 



THE SATURNINA. THOMAS v. LAREINAGA et al. (Circuit Court of 
Appeals, Fifth Circuit. January 17, 1898.) No. 651. Appeal from the Dis- 
trict Court of the United States for the Eastern District of Louisiana. John D. 
Grâce, for appellant. B. B. Kruttschnitt, for appellee. Dismissed, per stipula- 
tion of coimsel. 



SHAPLEIGH V. CITY OF SAN ANGELO. (Circuit Court of Appeala, Flfth 
Circuit. January 3, 1898.) No. 392. In Error to the Circuit Court of the United 
States for the Western District of Texas. T. K. Skinker, for plalntifC In error. 
W. M. Stanton, for défendant In en'or. Dlsmissed, on motion of plaintlfC in 
error. 



SHAW V. KELLOGG. (Circuit Court of Appeals, Elghth Circuit December 
30, 1S97.) No. 664. In Error to the Circuit Court of the United States for the 
District of Colorado. Eemoved to suprême court on writ of certiorari. 
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SHORES liUMBER CO. v. THE JOHNSON. (Circuit Court of Appeals, 
Seventh Circuit. November 9, 1896.) No. 327. Appeal from the District Court 
of tiie United States for the Nortliern District of Illinois. C. E. Kremer, for ap- 
pellant W. U. Coudou, for appellee. Dismissed, for f allure to prlnt record. 



SIOUX CITY TERMINAL RAILROAD & WAREHOUSE CO. et al. T. 
TRUST CO. OF NORTH AMERICA. (Circuit Court of Appeals, Bighth Cir- 
cuit. Deeember 17, 1897.) No. 801. Appeal from the Circuit Court of the 
United States for the Northern District of lowa. Removed to suprême court 
on writ of certiorari. See 82 Fed. 124. 



SMEETH et al. t. BEST et al. (Circuit Court of Appeals, Seventh Circuit 
October 7. 1896.) No. 294. Appeal from the Circuit Court of the United States 
for the Northern District of Illinois. Ephraim Banning and Thomas A. Ban- 
ning, for appellants. James L Kay and B. D. Totten, for appellees. Dismissed, 
by consent 



SMILET V. BARKER. (Circuit Court of Appeals, EIghth Circuit) No. 913. 
In Error to the Circuit Court of the United States for the District of Wyoming. 
Application to the suprême court for writ of certiorari. See 83 Fed. 684. 



SOUTHERN RT. CO. T. PARKER. (Circuit Court of Appeals, Fourth Cir- 
cuit Pebruary 5, 1898.) No. 242. In Error to the Circuit Court of the United 
States for the Western District of North Carolina. Geo. P. Bason and Chas. 
Priée, for plaintiff in error. Carter & Weaver, for défendant in error. Before 
GOPF, Circuit Judge, and PAUL and JACKSON, District Judges. Dismissed, 
for fallure to file record. 



STANLEY T. HOLCOMBB et al. (Circuit Court of Appeals, Fifth Circuit. 
Deeember 24, 1897.) No. 660. Appeal from the Circuit Court of the United 
States for the Northern District of Georgia. Alex. C. King, for appellea 
Appeal docketed and dismissed, pursuant to the sixteenth rule. 



SYMONDS 7. UNITED STATES. (Circuit Court of Appeals, First Circuit. 
January 27, 18.98.) No. 215. In Error to the Circuit Court of the United States 
for the District of Massachusetts. "And now comes the United States, by Boyd 
B. Jones, United States attorney for the district of Massachusetts, and says: 
First. 'That this Is a writ of error to review a judgment of the circuit court, 
recovered on the fourteenth day of October, A. J). 1896, for the sum of one 
thousand and twenty-one and seventy one-hundredths dollars ($1,021.70) dam- 
ages, and costs of suit, taxed at sixty-nine dollars and twenty-fiye cents (!f69.25). 
In faTor of the United States of America, against sald Charles E. Symonds, In an 
action brought under section 3 of the act of congress approved February 26, 
1885 (23 Stat 332), and commonly known as the 'Allen Oontract Labor Act.' 
Second. That the aforesaid plaintiff In error bas heretofore, to wit on the sev- 
enteenth day of Deeember, 1897, made an ofCer in wrlting, in dupUcate, to pay 
flve hiindred dollars in f ull compromise and settlement of the above-entitled suit. 
and heretofore, to wit on the seventeenth day of Decemlwr, 1897, deposlted flve 
hundred dollars with the assistant treasurer of the United States at Boston, to 
the crédit of spécial aecount No. 5, as required by the treasury régulations, on 
account of and for the purposes of the aforesaid ofCer and settlement Third. 
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That the soliciter of tlie treasury has Instructed the TJnltea States attomey 1» 
submlt sald offer to the court for its consent thereto, under the provisions of 
section 2 of the act of congress approved March 3, 1891 (26 Stat. 108), and that 
the plaintift in error has prepared and desires to submlt a motion to the court 
for such consent, in accordance with the proTlsions of sald section. Wherefore 
the United States pray thls honorable court to reverse said Judgment, and re- 
mand said cause to sald circuit court, in order that said circuit court may re- 
ceive said motion and may conslder and take action thereon, and that further 
prooeedlngs may be had in said cause accordlng to law. Boyd B. Jones, United 
States Attorney." W. D. Northend, for plalntifC in error. Boyd B. Jones and 
Frederick P. Cabot, for the United States. 

PEE CURIAM. Upon the motion of the attorney of the United States, and 
by consent of the plaintifE in error, it Is ordered and adjudged that the Judgment 
of the circuit court be, and the same is, reversed, and that thls cause be W- 
manded to the circuit court for further proceedlngs accordins to law. 



UNITED STATES V. BORGFELDT et al. 
(Circuit Court of Appeals, Second Circuit Januaxy 25, 1898.) 
No. 27. 
OcsTOMs Ddttes — Appraisbmbiît. 

Appeal from the Circuit Court of the United States for the Southern District •! 

New York. 

Henry C. Platt, for appellants. 
Albert Comstock, for appeliee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judge». 

PBR CURIAM. We concur in the conclusions expressed by Judge Townsend 
In his opinion rendered in deciding thls cause in the court below (78 Fed. 809), 
and his décision and that of the board of gênerai appraisers la therefore afflrmed. 



UNITED STATES V. GOLDENBEBG. (Circuit Court of Appeals, Second 
Circuit.) No. 35. Questions of law certlfled to the suprême court of tbt 
United States. See 78 Fed. 927; 18 Sup. Ct 3. 



UNITED STATES v. UNION PAC. RY. CO. (Circuit Court ot Appeals, 
Elghth Circuit.) No. 133. Questions of law certlfled to the aupreme court of 
the United States. See 18 Sup. Ct, 167. 



VENNBK T. FARMERS' LOAN & TRUST CO. et al. (Circuit Court of Ap- 
peals, Elghth Circuit January 31, 1898.) Nos. 1012, 1022. Appeal from the 
Circuit Court of the United States for the Southern District of lowa. W. E. 
Blake (M. B. Blake, on the brief), for appellant H. Scott Howell and W. A. 
Underwood (W. C. Howell, Herbert B. Turner, David McClure, and Louis B. 
Eoiston, on the brief), for appellees. Before SANBORN, Circuit Judge, and 
PHILIPS, District Judge. 

PEB CURIAM. The judges who heard thls case are divided In opinion upon 
the questions It présents, and the decree below Is accordingly afflrmed, wlthout aa 
opinion. 
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WALDBR ▼. TTLRICH. (Circuit Court of Appeals, Thlrd Circuit Febraary 
8, 1898.) Appeal from the Circuit Court of tbe United Statea for tlie District of 
New Jersey. A. v. Briesen, for appellant. A. G. N. Vennllya, for appellee. 
For opinion of circuit court, see 83 Fed. 47T. Dismlssed, pursuant to the 
Iwentieth rule. 



WBAVBB V. TABOR et al. (Circuit Court of Appeals, Flfth Circuit Bep- 
tember 6, 1897.) No. 636. Appeal from tlie Circuit Court of the United States 
for the Northern District of Texas. D. A. Kelley, for appellee. Appeal dock- 
eted utd dismlssed, on certiflcate, pursuant to the slxteenth rule. 



WEST ▼. MORRIS et al. (Circuit Court of Appeals, Bighth Circuit Janu- 
ary 21, 1898.) No. 925. Appeal from the Circuit Court of the United States 
for the District of Colorado. T. A. Green, for appellant Gustave 0. Bartels, 
James H. Blood, and J. 0. Helm, for appellees. Dismlssed, wlth costs, for 
fallure of appellants to comply -wlth the order of December 15, 1897, requlrlng 
the appellants to deposit the amount of the estimated cost of prlnting the record, 
and to direct the prlnting thereof, on or bef ore January 3, 1898. 



WILSON T. WARD LTJMBER CO. (Circuit Oonrt of Appeals, Elghth Cir- 
cuit Decemher 6, 1897.) No. 745. In Error to the Ch-cuit Court of the United 
States for the Eastem District of Missouri. H. J. Cantwell and Albert W. Ed- 
wards, for plaintlff la error. Martin L. Clardy, for défendant in error. Dls- 
tsJssed, wlth costfi, on motion of the plaintifC in error. See 67 Fed. 674. 
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